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MEMORANDUM 

TO: 

FROM: 

Council, SSC and AP Members 

Chris Oliver 'Q £ r.;, 
Executive Director ~ 

ESTIMATED TIME 
4HOURS 

DATE: September 12, 2011 All B Items 

SUBJECT: Protected Resources Report 

ACTION REQUIRED 

Receive report on Protected Resources issues and take action as necessary. 

BACKGROUND 

A. Western DPS Steller sea lions 

The states of Washington and Alaska solicited an independent scientific review of the 2010 BSAI 
Groundfish Biological Opinion, a draft of which was completed on July 21, 2011. A public meeting was 
held in Anchorage, AK on August 22, 2011 at the Hilton hotel at which the states' review panel received 
comment on the draft review from NMFS, an industry panel, and the public, and also received written 
public comments until September 1, 2011. The panel will consider those oral and written comments and 
is expected to release a final report in late September. The draft report was mailed to you July 26, 2011 
and is posted on the Council website for information purposes. 

On June 29, 2011 NMFS Alaska Region Administrator, James Balsiger, sent a copy of the Terms of 
Reference (attached as Item B-7<a}) for the Center for Independent Experts to the Council for review and 
comment. The subject of the CIE review will be the scientific information and analysis contained in the 
BiOp. The reviewers will be asked to comment on the adequacy of the best available science and the 
appropriate use of that science to reach the conclusions required by the Endangered Species Act, but not 
asked to review agency interpretations of the ESA or the policy-based RP As implemented by NMFS. 
NMFS is requesting comment from the Council and will determine how and when to proceed with the 
CIE review upon receipt of the Council's comments. A minimum of three months of time are required 
for the CIE to set up the review panel, a completed review would be expected a month after the panel is 
identified. The agency's previous letter on the CIE Review is attached as Item B-7(b}. The Council's 
prior comments on the Terms of reference are attached as Item B-7(c}: the SSC comments are attached as 
Item B-7(d}. 

B. Eastern DPS Steller sea lions 

On December 13, 2010, NMFS released a 90 day finding on petitions to delist the eastern DPS of Steller 
sea lions. The petitions from Alaska, and Oregon and Washington (filed jointly) presented scientific and 
commercial information that indicated delisting may be warranted. The 90 day finding announced that 
NMFS would continue its status review of the DPS to determine if the petitioned action ( delisting) is 
warranted. A 12 month finding was due on August 30. In the 12 month finding, NMFS must make one 



of the following findings: (1) the petitioned action is not warranted, (2) the petitioned action is warranted 
and proposed regulations promptly published in the Federal Register, or (3) the petitioned action is 
warranted but the immediate proposal and timely promulgation of a regulation to implement the 
petitioned action is precluded because of other pending proposals, and that expeditious progress is being 
made to delist the listed species. 

C. Pacific Walrus 

The United States Geological Survey (USGS) Alaska Science Center researchers are working in 
cooperation with the Native village of Point Lay to attach satellite-linked tags to walruses in northwestern 
Alaska. The USGS has collected data on walrus foraging behavior and movements throughout the Bering 
and Chukchi Seas since 2004. In July, 2011, USGS scientists attached 40 radio tags on walruses hauled 
out on ice near the edge of the continental shelf, northwest of Barrow, AK. In August, researchers tagged 
walruses hauled out onshore near Point Lay. Tracking animations are available at 
http://alaska.usgs.gov/science/biology/walrus/index.html. 

D. Northern Fur Seals 

NMFS is preparing a new Environmental Assessment evaluating proposed changes to the northern fur 
seal harvest regulations on St. George Island. An internal review draft is expected in mid-September. 
NMFS also published a notice of receipt of a petition from St. Paul Island to change harvest regulations 
for northern fur seals on St. Paul Island. 

E. Polar Bears 

The Polar Bear Recovery Team met in Anchorage in August to continue work on a draft polar bear 
recovery plan. The FWS plans to release a draft polar bear recovery plan for public review in January, 
2012. 

The State of Alaska joined several parties in appealing the June 2011 decision by the US District Court in 
support of listing the polar bear under the US Endangered Species Act. 
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UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
National Marine Fisheries Service AGENDA B-7(a) 
P.O. Box 21668 OCTOBER 2011 
Juneau, Alaska 99802-1668 

June 29, 2011 

Mr. Chris Oliver 
Executive Director 
North Pacific Fisheries Management Council 
605 West 4th, Suite 306 
Anchorage, AK 99501-02252 

Dear Chris: 

Over the past few months we have continued discussion of the need and process for conducting 
an independent scientific review of the National Marine Fisheries Service (NMFS) 2010 Final 
Biological Opinion for the Groundfish Fisheries in Alaska (BiOp). Recently the topic was again 
raised at the June meeting of the North Pacific Fisheries Management Council (Council) and in 
following telephone conversations with Council and Senate staff. 

The NMFS had planned to contract with the Center for Independent Experts (CIE) to conduct an 
independent review of the BiOp in early 2011. However, NMFS made a decision to delay this 
process until the States of Alaska and Washington completed their scientific review. 

In keeping with both NMFS and CIE guidance, the subject of this review will be the scientific 
information and analysis contained in the BiOp. The reviewers will be asked to comment on the 
adequacy of the best available science and the appropriate use of that science to reach the 
conclusions required by the Endangered Species Act (ESA). The review will not extend to 
agency interpretations of the ESA, or the policy-based Reasonable and Prudent Alternatives 
subsequently implemented by NMFS in an interim final rule (Federal Register 75:81921). The 
ToR for the CIE peer review is attached here as "Annex 2." 

I encourage the Council to review the ToR and I welcome any additional comments you wish to 
provide at this time. 

Sincerely, 

cc: 
Eric Olson, NPFMC 
Dr. Jane Lubchenco, NOAA 
Eric Schwaab, NMFS 
Sam Rauch, NMFS 
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Annex 2: Terms of Reference 

1. Read and assess the final Finial Biological Opinion (November 24, 2010) on the BSAI and GOA 
groundfish fisheries; and state waters parallel fisheries for pollack, Atka mackerel, and Pacific 
cod. 

2. The ESA requires that an action agency utilize the best available scientific information in a 
"weight of evidence approach" to ensure that the federal action does not jeopardize or 
adversely modify or destroy critical habitat. The ESA excludes consideration of social and 
economic factors when evaluating the effects of the Federal action. 

With this distinction and approach in mind, does the Biological Opf nlon appropriately interpret 
the scientific data and clearly and logically craft its conclusion? We are not requesting 
evaluation of the specifics of the conclusion and Reasonable and Prudent Alternatives, the 
details of which constitute agency policy. 

3. CIE reviewers are requested to specifically focus on and address the following questions in their 
review reports: 

• Does the Biological Opinion thoroughly and accurately (i.e. using the best available scientific 
Information) describe what is known about the status of the listed spedes? 

• Does the Biological Opinion thoroughly and accurately describe what is known about 
groundfish fishery practices and catch statistics under the current ongoing "status quo" 
action, as defined in the Biological Opinion? 

• While the agency Is directed to evaluate. the effects of the action on listed species and 
critical habitat, does the Biological Opinion also adequately address alternative scientific 
explanations to the apparent population dynamics of the WOPS of Steller sea lion, such as 
explanations Involving, but not limited to, predation, disease, ecosystem/carrying capacity, 
or emigration? 

• Does the Biological Opinion thoroughly describe the effects (direct and indirect) of the 
action on the listed species and its critical habitat? 

• Does the Biological Opinion accurately evaluate the inter-relatfonshlps between Steller sea 
lion population status and trends, foraging ecology, and groundflsh f1Sheries effects across 
broad geographic areas (ecosystems to highly localized regions) and temporal scales (years 
to seasons)? 

• Is there any additional literature that should have been considered in this Biological Opinion 
(as of the date the Opinion was Issued)? 

• Can you identify any additional assessments or analyses that should have been considered 
In drawing the conclusion in this Biological Opinion as of the date the Opinion was issued? 



UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
National Marine Fisheries Service · GENDA B-7(b) 
P.O. Box 21668 A 
Juneau, Alaska 99802-1668 OCTOBER 2011 : 

January 26, 2011 

Mr. Eric A. Olson, Chairman 
North Pacific Fishery Management Council 
605 W. 4th Avenue, Suite 306. . 
Anchorage, Alaska 99501-2252 

Dear Mr. Olson: 

Thank you for your letter expressing concerns raised by the North Pacific Fishery Management 
Council during its December 2010 meeting, on the final Steller sea· lion biological' opinion (BiOp) 
and reasonable and prudent alternative (RP A) implemented under an interim final rule published in 
the Federal Register on December 13, 2010.1 This letter responds to the four general issues 
addressed in your letter. 

You questioned why NOAA Fisheries did not appear to consider the 2010 Aleutian Islands biomass 
./i""\ trawl survey for Steller: sea lion prey species. NOAA Fisheries used the best scientific information 

available when it completed its BiOp. Data from NOAA Fisheries' 2010 ground.fish SU1Vey and the 
2010 fishery were. not available at the time the analyses in the Bi Op were conducted. NOAA 
Fisheries updated information in the BiOp seveml times as new•information became available over 
the 4-year .consultation period. However, it was not possible for NOAA Fisheries to extend the 
consultation period to include the 2010 data and maintain its responsibility under the Endangered 
Species Act to implement an RP A by January 2011. We agree that the 2010 Atka mackerel stock 
assessment reviewed by the Council in December indicates that Atka mackerel biomass appears to 
be up. NMFS will consider this and other infomiation in future consultations. However, continued 
fishery removals in important times and areas for Steller sea lions where they are in continued 
decline was an important b~is for the RP A and will continue to be a prime consideration under the 
existing BiOp. 

You indicated in your letter that you felt that NOAA Fisheries' conclusions in its finding of no 
significant impact were flawed, particularly its conclusion that the effects of the interim final rule on 
the quality of the human environinent is likely to be less than highly controversial. NOAA Fisheries 
considered all relevant factors when inalcing its determinations and believes that its finding of no 
significant impact is supported by the environmental assessment of the interim final rule. 

1 FR 7753S, December 13, 2010, corrected 75 FR 81921, December 29, 2010. 
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The discussion of how and when to conduct an independent scientific review of the BiOp has been 
ongoing. At this time, NOAA Fisheries still intends to complete an independent scientific review of 
the BiOp. In December, the Council declined to support such a review through the Center for 
Independent Experts (CIE) because NOAA Fis4eries has not modified the associated draft statement 
of work (SOW) and terms of reference (TOR) sufficiently to accommodate Council comments on 
those documents provided last February. Although we agree the enclosed SOW and TOR do not 
fully address Council comments, we are providing them to keep you informed about agency efforts 
toward transparent review of the scientific information contained in the Bi Op and the appropriate use 
of that science to reach the conclusions presented in the BiOp. We appreciate the Council's interest 
and input concerning an independent scientific review and still are open to working with the Council 
on an alternative approach for this review. However, lacking formal action by the Council, we will 
continue to pursue a CIE review using the attached SOW and TOR. 

Last, the Council requested an extended public comment period on the interim final rule and 
clarification on the process and timing of transition from the interim final rule to a final rule. 
Consistent with your request, the comment period on the interim final rule was extended 45 days, to 
February 28, 2011 (76 FR 2027, January 12, 2011). NMFS will assess comments received on the 
interim final rule and proceed to either: (a) develop a final rule, with any potential changes from the 
interim final rule governed under the Administrative Procedure Act to reflect the same "logical 
outgrowth,, constraints that govern changes from a proposed rule to a final rule; or (b) initiate a 
new proposed rule and Section 7 consultation to change the RP A based on new information. 
Research conducted to date by NOAA General Counsel indicates that there is no specific deadline 
for an agency to publish a final rule superseding an interim final rule. Further action by NOAA 
Fisheries is dependent on information provided during the comment period and the timeliness of 
Council process to explore a new RP A. If NMFS and the Council intend to move expeditiously 
toward a new RP A, we anticipate that the interim final rule would remain in effect during the 
development of a new proposed rule. Under either option (a) or (b ), the Council could initiate 
separate exploration of an alternative RP A using its Steller Sea Lion Mitigation Committee or some 
other process. 'Ibis process could dovetail with the proposed and final rule process under option (b) 
if that was the Council's intent 

We will be pleased to further discuss these issues with you during the February Council meeting. 

Sincerely, 

L1i~~ 
,- Administrator, Alaska Region 

Enclosure 
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Draft Statement of Work 

External Independent Peer Review by the Center for Independent Experts 
Review of the 2010 final National Marine •Fisheries (NMFS) Biological Opinion on the Effects 
of the Bering Sea/Aleutian Islands and Gulf of Alaska Federal Groundfish Fisheries and the 
State of Alaska Parallel Fisheries on ESA Listed Species and Designated Critical Habitats, 

Including Steller Sea Lions and Their Designated Critical Habitat 

Scope of Work and CIE Process: The National Marine Fisheries Service's (NMFS) Office of 
Science and Technology coordinates and manages a contract to provide external expertise through 
the Center for Independent Experts (CIE) to conduct impartial and independent peer reviews of 
NJ\.fFS scientific projects. This Statement of Work (SoW} described herein was established by the 
NMFS Contracting Officer's Technical Representative (COTR) and CIE based on the peer review 
requirements submitted by NMFS Project Contact. CIE reviewers are selected by the CIE 
Coordination Team and Steering Committee to conduct the peer review of NMFS science with 
project specific Tenns of Reference (ToRs). Each CIE reviewer shall produce a CIE independent 
peer review report with specific format and content requirements (Annex 1). 1bis So W describes 
the work tasks and deliverables of the CIE reviewers for conducting an independent peer review of 
the following ~S project. 

i ;::· '·: 

Project Description: Under Section 7 of·~.~-ESAi/NW'S Alaska Region has completed preparation 
of a programmatic Biological ~pinion. A ~iQlogicifit~~on is the summary document produced 
by _NMFS _that includ~ __ (}ff:h~-.~~~on of 1?e ~~~nc~:~1~f~~~~~r or not the Fe~eral ~ction is likely 
to Jeopardize the cont19.µ~·ex1stence of a listed)J,~~f~~Jor resul~:~ adverse modification of 
designated critical habi~!Ji:,{2) a sum¢~ of the iqfgrmation on which that opinion is based; and (3) 
a detailed discussion of th'5:'e,f:f~ts of~~-action ofr ~ted species and designated critical habitat. 

''•:::'t . : ·:·~t\\::t~.~)>:,, . ·J :_: 
In this opinion, NMFS PRD has'·¢vajuated tlie;~1(~ts ·of three actions: 

' :: I' .,._ ~~: .'~i 
1, ........ 

• Authorization of ground.fish fis~etj.~s under the Fishery Management Plan for Groundfish of 
the Bering Sea and Aleutian Islands ·~anagement Area; · 

• Authorization of groundfish fisheriei6nder the Fishery Management Plan for Groundfish of 
the Gulf of Alaska; and 

• State of Alaska parallel groundfish fisheries for pollock, Pacific cod, and Atka mackerel 

The objective of the evaluation in this biological opinion was to detennine if the aforementioned 
groundfish fisheries, as implemented under their respective FMPs and State management plans, are 
likely to jeopa:rdize the continued existence of listed species and/or are likely to destroy or adversely 
modify designated critical habitat. Based on the directives of the BSA and implementing 
regulations, as well as Court findings with respect to previous opinions, the scope of this 
consultation and resulting opinion is comprehensive. Through the consultation which has led to this 
Biological Opinion, NMFS has considered not only the effects of the fisheries themselves, but also 
the overall management framework as established under the respective FMPs. It is NMFS' intent to 
determine if that management framework includes sufficient conservation and management 
measures to insure the protection of listed species and their critical habitat. 

I 



The main listed species of concern is the endangered western distinct population segment of the 
Steller sea lion. The designated critical habitat of concern is critical habitat designated for Steller 
sea lions. The document also evaluates the effects of the action on the threatened eastern distinct 
population segment of Steller sea lion and the effects on three species of BSA-listed whales: fin 
whales, humpback whales and sperm whales. 

The Biological Opinion that is the subject of this review is the result of a reinitiated Section 7 
consultation. NMFS has previously consulted on the effect of the Bering Sea/ Aleutian Islands 
groundfish fisheries, the Gulf of Alaska groundfish fisheries, and U,le State of Alaska parallel 
groundfish fisheries. On November 30, 2000, NMFS issued a 00. Ievel biological opinion that 
evaluated the effects of authorization of the BSAI and GOA,FMPs on BSA-listed species, as 
re~u~d by section 7(a)(2) of the ESA. Through that co~_w.~ti~~.-~d the resulting biological 
op1mon, NMFS found that the FMPs, as proposed, WQ_µlclJ~opar'~ "both the western and eastern 
distinct population segments (DPSs) of Steller sea MRP)md adversely. ~9dified their designated 
critical habitat. As a result, a reasonable and pl'\ld~ri.tr'filtemative (RP Atw~ provided and partially 
• • ri~}\=~.r ~:· · ~~·-
nnplemented m 2001. ~~ii~ ,:.;~'~"· 

. r.{~lf:•;;~.. '···{}~:r::: . .~;1o/.,'.:•.; 

In January 2001, an RPA committee, c~~prised of nie~~r,~,g{iJ'-1t fishing co~~~y, the 
conservation community, NlvlFS, Statt,s~11fies and the':q;gHp.cil's Science and Statistical 
Committee,_was form~~ to develop an·~ff~;~=-RPA. m=i,~r.~~2~1, the acti~n agency (SFD) 
proposed this alternative RPA to replace"'e COIJ!flfents oftli~iR!U~mal FMP action that had resulted 
in the jeopardy and adverse modification Qing in•~ FMP,ii!eyel consultation. lo 200 l, 
NMFS prepared a projec~,m»mogical oF\fflon whic . ~ewed~~)-evised action and determined 
that it was not likely t~~J>at<fize\.adversel~fff:lod7cffitii~h~!tai: The Court reviewed the 2001 
Biological Op~on anci~pund that it~las arbi~fa~apricio~~ind remanded the opinion back to 
NMFS for _revis!on. ~ ~fl1Q.nse to ~~i~ourt o!°el!~~ prepared a suppl~ment (NMFS 2?03) to 
the 2001 btol<>.$,!~~-.. 9.Ptmon~~&~~~9~:ilpich ~ed NMFS' s conclusions that the revised 
FMP actions.:.i~~":i1o~~~~ly t0Jep!~cnle·~lt1¥~edi~~ies or adversely modify critical habitat. In 
the 2001 B.iological Opwo,r}200li@}t~~s spel)A~lhat: 

:,--· •'. .,ii:,,, I 

'' ... th~i~ level bi~1t~pal o;llij~~.~ill remain in effect as NMFS' coverage at the plan 
level, an~'J!µs opinion" (~~.,.2001 opyiion) will address the project level effects on listed 
species tliaf,~~uld be lik~Y.ito occur if the Council's preferred action were implemented.,, 

1 

Since the conclusion ·:{:4ie 20091~~ the 2001 consultations and the completion of the resulting 
biological opinions and siipp!,at,ij~nt, all subsequent modifications and proposed modifications to the 
action have been considered.,tlirough infonnal consultations except for a March 9, 2006 Biological 
Opinion on the issuance of an exempted fishing permit (EFP) to support a feasibility study using 
commercial fishing vessels for acoustic surveys of pollack in the Aleutian Islands subarea. 

On October 18, 2005, the North Pacific Fishery Management Council (Council) requested that 
NMFS SFD reinitiate consultation on the BSAI and GOA FMPs. The Council's request was based 
on the recognition that a substantial amount of new research on Steller sea lions had been published 
since NMFS completed the 2001 Biological Opinion and associated supplement (2003), such that an 
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evaluation of the FMPs in light of that new information would be prudent. The consultation was 
fonnally reinitiated in April of 2006. 

Thus, the basis for the reinitiation of consultation is the new information available to the agency as a 
result of approximately 10 years of intensive research on SSL in Alaska. The new information 
pertains to the status of the species, the trend and ·abundance, and the impacts of the existing 
conservation measures as well as the prosecution of the federal fisheries and the State of Alaska 
parallel groundflsh fisheries. Additionally, since NMFS wrote the last Programmatic Biological 
opinion in 2000, the subsequent project level biological opinion in 2001, and the 2003 supplement, a 
considerable amount of information has been collected on topip$:pf relevance to understanding the 
effects of this action. For example, there is considerable n~'-")Afdhnation on the ways in which 
fisheries might have effects on various populations and ~f~O~~~ms in which they occur, the 
potential effects that global warming and natural enviWnipental V~.~ility might have on the marine 
ecosystems of the North Pacific, and other topics th~.~ relevant fo·u~derstanding ways in which 
listed species and designated critical habitats mig§.}~~;;,affected by these µ~eries. 

tti1fat . : •'.L 

The subject of review would be the scientific inf()nnation cont~i.oed in the Biological Opinion and 
not the conclusions of the Opinion as per the ES~~·~h9-!il.~1}fhe reviewers ·would be asked to 
comment on the adequacy of the best.1,it~m~?le science>.;·~.~g!~ffi'e appropriate use :·ol that science to 
re~h the conclus!ons about potential e~~-t~,~~e actions~~ot:M~ted species and designated critical 
habitats. The reviewers would be asked -~li~~ticJtM.¥:fvaluate·~~p~er NMFS has used the best 
available science appropriately to consider1~~~t only'Fij,(-ff ects ot:~!-•fisberies themselves, but also 
the overall management _f~-,g~J as establt~~d un~·Ji~ti~~;FMPs. 
The Terms of _Referen~~Rs]'b~.:~peer re'\lt.~.j~ftl1elf~,Almex 2. 

, ··• <H. -~!lj~ ., i,,~~ . .')i:l" 

Requirements for CIE R~Y:.t~wers: ~~J \f~~ 
•:···"::f.;·:n:,:•.,. ·,r· ..... ]~~~,~~:11~ :~~~~ 

Three CIE,.r~~!~W.¢t.~;~~~~l con· · T. •~,~~ impafG!ij~~ d\t,~pendent peer review in accordance with the 
So W an~;!p.Rs herein::~:-.~~~

1
.~ 

•. 

1 n.atif Wer' s dutift,~pa.11 not exceed a maximum of 20 days (this 
may needi:t,9~ge longer) to c~ij.;tP.Jete i11~9rk tasks of the peer review described herein. CIE 
reviewers siiiij::.gave the expert}~~-' baclc~ypd, and experience to complete an independent scientific 
peer review iri~ a'.{98!dance with"~1~0 W ail~ToRs herein~ CIE combined reviewer expertise s~all 
include: fishery sc1~99~; fishery ~ff~ts on ecosystems and/or ecosystem management of fishenes; 
marine mammal biolQ#Y.;.::~d eco1§$Y, with emphasis on otariids, if possible; and familiarity with the 
standards of the Endarig~~9 S~j~~-Act Section 7 in relation to conservation biology and marine 
mammal-fishery interacti8ris~J1~~~lW' 

···\:;f~f· 
The CIE reviewers shall have the expertise necessary to complete an impartial peer review and 
produce the deliverables in accordance with the SoW and ToR as stated herein. 

Location of Peer Review: 

Each reviewer shall conduct the peer review as desk review, therefore no tJ:avel is required. 

3 

http:dutift,~pa.11
http:an~;!p.Rs


Statement of Tasks: 

Each cm reviewer shall conduct necessary preparations prior to the peer review, conduct the peer 
review, and complete the deliverables in accordance with the SoW and milestone dates as specified 
in the Schedule section. 

Prior to the Peer Review: Upon completion of the CIE reviewer selection by the cm Steering 
committee, the CIE shall provide the CIE reviewer information (name, affiliation, and contact 
details) to the COTR, who forwards this information to the NMFS.Project Contact no later the date 
specified in the Schedule of Milestones and Deliverables. The ~113-ris responsible for providing the 
So W and To Rs to the CIE reviewers. The NMFS Project C91i~t' is responsible for providing the 
cm reviewers with the background documents, reports, (9.#i~Pt~~µonal security clearance, and 
information concerning other pertinent arrangements... ':f·Y ···~;~~r,. 

:"('.{ff:!r ;\:~~;·\. 

Pre-review Background Documents: Approxim,~~Wfsix weeks before ·m.e :peer review' the NMFS 
Project Contact will send all necessary backgrou~~Jnformation and repofu}or the peer review to the 
CIE reviewers by electronic mail, shall make this'"lnltmnation an4, these rep&~•,~_vailable at an FrP 
site available to the cm reviewers, or ~~all ~rovide ei~v,on~_9i:~~s to all back~~~~ docu~ents. In 
the case where the documents need to :ije,;~led, the NMf.$!'RroJect Contact will consult with the 
CIE on where to send documents. The(CIB·reviewers shaJJ:'read all documents in preparation for the 
peer review. ·i\ :· .,;\~/·~- •·::::.i~:: ... 

°":i;·~j\ . .., . '.', i. :.;{.l:t ., ' ·. : . ..• .. 
~elow is_ a tentative list ~f ~~~'V:\~w docum~9~ to ~,;!~?t~~; ~e C~\reviewers as background 
10format1on of the peer:,:r:e;v,1ew: ·· j~-:-:~~-- "~:h.Ji· .f:.1:~ :· ·•.: •':,;iH,;:.,. 

,:i~ ::} . ~·.;•,·.. ··:·:·::= · .. :-...... . ··. :!If' ·'~ .. 

1. Fishery Manage.mfqb.Plan for. Groundfis;·,~f.the Bering Sea and Aleutian Islands 
Mana~e~~~~.-~:· s:N?~.t~~-~!,hery ~~~g~ment Council. April 2009. 
httpz//a.laskafishenes.no~gov/npfm:o/itnp/bs~sa1.htm 

.. -~··:);: ;: . . ·:, \):.··.:,•: . -•.{:.: !\. . <~i~I~~=-·:.~ .. ,_ . 
2. Fisheey Management., Plan for-µt'.()undfish of the Gulf of Alaska. North Pacific Fishery 

Manag~went Council: ,:.Aptjl 2009~:t,·~ vailable at: 
http://alaskafisheries.noaa~gov/npf mc/.fmp/goa/goa.htm 

; ~ ' . ' ' 
i•;_/:. ~~·>~ ·;·r:rt~ 

3. Aleutian Isfan~ .. fishery Ecrisystem Plan. North Pacific Fishery Management Council. 
December 2007:J:Available~'at: 
http://www.fakr.~oaa~go~/npfmc/current issues/ecosystem/ AIFEPbrochurel207 .pdf 

4. 2000 Endangered Species Act Section 7 Consultation Biological and Incidental take 
Statement. Authorization of Bering Sea/ Aleutian Islands groundfish fisheries based on the 
Fishery Management Plan for the Bering Sea/ Aleutian Islands Groundfish; and Authorization 
of Gulf of Alaska groundfish fisheries based on the Fishery Management Plan for Groundfish 
of the Gulf of Alaska. November 2000. National Marine Fisheries Service. 2000. Available 
at: http://fakr.noaa.gov/protectedresources/stellers/section7.htm 
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5. 2001 Biological Opinion and Incidental Take Statement. October 2001. Authorization of 
Bering Sea/ Aleutian Islands groundfish fisheries based on the Fishery Management Plan for 
the Bering Sea/ Aleutian Islands Groundfish as modified by amendments 61 and 70; and 
Authorization of Gulf of Alaska groundfish fisheries based on the Fishery Management Plan 
for Groundfish of the Gulf of Alaska as modified by amendments 61 and 70. Parallel 
fisheries for pollock, Pacific cod, and Atka mackerel, as authorized by the State of Alaska 
within 3 nm of shore, plus selected supporting documents. National Marine Fisheries 
Service. 2001. Available at: http://fakr.noaa.gov/protectedresources/stellers/section7 .htm 

6. 2003 Supplement to the Endangered Species Action S~~tioii:7 Biological Opinion and 
Incidental take statement of October 2001, plus ap~~di¢~. National Marine Fisheries 
Service. 2003. Available at: http://fakr.noaa.gov/ptdtlctedresources/stellers/section7 .htm 

; i~i~:'i::~· : ~!:~~\qt ' 
7. Background information on the ESA and NMFS' responsibilitj~s for implementing the ESA 

is available from the NMFS Office of Protected Resources web site ,. . . at: Available at: l .. 

http://www.nmfs.noaa.gov/pr/laws/esa.b~~ ·'. " ,.... · 
.' ~.: i•,i•' 

8. Copy of final 2010 Biological Opinion. Available at: . : 
http://www.fakr.noaa.gov/protebtedresources/stellet-s/esa/biop/final/biop 1 :tfo chapters.pelf 

• ;,_ ~ ·::- ;;. j., '.~:; }:t 
9. Copy of public comments that are1ie~po'n~!ye to this revi~~ (list?). 

. ' ·,,:~;:;.~ ·,,: •;,,;~i:{:::r. ;,.. . =\).\,,, 
l 0. Copy of white pa~fS :~fe.r.ence in th¢Jiiologicc\l~QP.inion ( actd::url address). 

?·:rir~ ~;~:½:i\~~{. \-~i:•i ·.. it 1}r~·J1
~ 1tfJt ,~ ; ,-,._=· 

11. Copy of.referenc;~..identifie~:fu public c:~¥,~ertts respolisiVe to this review (list?) 
•M; 

Th~se docume11a..m.i~ other't3k~~c;;iirid)11~~rial (ci/:~~R~~s to the~) will be provided to the ClE 
rev1ewe~b,Y, $e'ProJ~,G on~:~~g W,~~,~:~e herem. 

Documents" 1 through xx; \iril'avail11s for pre-revi8W at this time. This list of pre-review 
documents· may t;,e updated up to-two ~ed(s. before the peer review. Furthermore, the CJE 
reviewers are responsible only foi:"the pre~rSview documents that are delivered to the reviewer in 
accordance to the'SoW scheduled d~adlines specified herein. 

= .. i~"; t•., (:•A 
Desk Peer Review: The\p~aryj"Ole of the CIE reviewers is to conduct an impartial peer review in 
accordance with the So w·-~dtl'oRs to ensure that the best available science is utilized for NMFS 
evaluations of the potential effects of actions on endangered species and designated critical habitat 
under Section 7 of the Endangered Species Act. Modifications to the SoW and ToRs cannot be 
made during the peer review, and any So W or ToRs modifications prior to the peer review 
shaU be approved by the COTR and CIE Lead Coordinator. 

Contract Deliverables - Independent CJE Peer Review Reports: Each CIE reviewer shall complete 
an independent peer review report in accordance with the SoW. Each CIE re.viewer shall complete 
the independent peer review according to the required fonnat and content as described in Annex 1. 

s 
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Each CIE reviewer shall complete the independent peer review addressing each ToR as described in 
Annex 2. 

Specific Tasks for CIE Reviewers: The following chronological list of tasks shall be completed by 
each CIE reviewer in a timely manner as specified in the Schedule of Milestones and Deliverables. 

1) Conduct necessary pre-review preparations, including the review of background material and 
reports provided by the NMFS Project Contact in advance of the peer review; 

2) Conduct an independent peer review in accordance with the ToRs (Annex 2); 
3) No later than REPORT SUBMISSION DA TE, each CIE' reviewer shall submit an 

independent peer review report addressed to the "Center for Independent Experts," and sent 
to Mr. Manoj Shivlani, CIE Lead Coordinator, via ~mail-to shivlanim@bellsouth.net, and 
CIE Regional Coordinator, via email to { CIE will insert email}. Each ClE report shall be 
written using the format and content requirem~~ts specified in Annex 1, and address each 
ToR in Annex 2; .~/ih-}';, 

4) CIE reviewers shall address changes as req(l_ired by the CIE review in accordance with the 
schedule of milestones and deliverables. · 

; . . : 

~ch~ule of_Milestones and_ Delivel"l!t!~f;,.~IE shall complete the tasks and deliverables described 
m this So W m accordance with the follq~n~(~~~~edule. 
Draft Schedule: ·f:l-1f:i ··.;t!i 1.' : 

1 March 2011 ~S}~j~t Conta~l~;bnds tlJ;{~~~Il~yie~ers the report and 
--b~ti~ou~ci-~abeuments ~~fTivifm~t,E '·:-t~::~::~ "i,; ;-;:t~ ·;,6~-idi.:?; •~~;~,r 

1-30 March 2011 
•,:i:','l:· ~,11 •·'.i·i;" ~r;~;'.1ii,;';•" . 

E~cili'.~v.ieweiti~nducts an}~d'ependent peer review as a desk review 
••1:tt· .tf~JM~1~J?..:.. ·ftt .. 

15 April 2011 

. . ........ _.,.,_,,, "'~-~'•;:l.l,.. ~: ti,' 

CIE revieW~-ttubrnii CS!li1Jn~~pendent peer review reports to the CIE 
Lead Coordinator and CIB'Regional Coordinator 

· · ''ll!J!iiU:. 

20 Aprif Z0.11 CIE submj_t§ C~'fl~ti.9nden1 peer review reports to the COTR 
_.·. 

25 April 2011 
The COTR distributes the final CIE reports to the NMFS Project Contact 
~d -~egio.ga}.:Administrator . ' . 

. , ... 
. t!;~~-; : ·.: ~.-: . 

Modifications to the Statement of Work: Requests to modify this So W must be made through the 
Co~tracting Officer's Technical Representative (COTR) who submits the modification for approval 
to the Contracting Officer at least 15 working days prior to making any permanent substitutions. 
The Contracting Officer will notify the CIE within 10 working days after receipt of all required 
information of the decision on substitutions. The COTR can approve changes to the milestone dates, 
list of pre-review documents, and Terms of Reference (ToR) of the So W as long as the role and 
ability of the CIE revi~wers to complete the SoW deliverable in accordance with the ToRs and 
deliverable schedule are not adversely impacted. The SoW and ToRs cannot be changed. once the 
peer review has begun. 
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Acceptance of Deliverables: Upon review and acceptance of the cm independent peer review 
reports by the CIE Lead Coordinator, Regional Coordinator, and Steering Committee, these reports 
shall be sent to the COTR for final approval as contract deliverables based on compliance with the 
So W. As specified in the Schedule of Milestones and Deliverables, the CIE shall send via e-mail the 
contract deliverables (the CIE independent peer review reports) to the COTR (William Michaels, via 
William.Michaels@noaa.gov). 

Applicable Performance Standards: The contract is successfully completed when the COTR 
provides final approval of the contract deliverables. The acceptan_ce of the contract deliverables 
shall be based on three performance standards: ( 1) each CIE report.shall have the format and content 
in accordance with Annex 1, (2) each CIE report shall ad~:each ToR as specified in Annex 2, (3) 
the CIE reports shall be delivered in a timely manner as spe4ifiedi:jn the schedule of milestones and 
deliverables. · ,:· ·7 

· 

Distribution of Approved Deliverables: Upon n9tification of accep~ce by the COTR, the cm 
Lead Coordinator shall send via e-mail the final GIB reports in * .PDF format:to the COTR. The 
COTR will distribute the approved CIE reports to the NMFS Project Contact and regional Center 
Director. ···:.ti, . ?:·· ··.f<· 

_::•:· .. 
"'; .. _;_n-· Key Personnel: " ' 

William Michaels . : 
Contracting Officer's Technfo~: ~epresentati':~ (COTR) 
Nl\,fFS Office of Scie~~-~cl TecbqWogy .: {;: ... ·::: . i:· .. ':i 

•··I'• 

1~15 East_West Hwy, SS~C3, F/ST: ~: .. '·-' 
Stlver Spnng, MD 20910 ,. : , . 
Phone: 301-713-2363. ext 136- 1 · · 1 

William.~ch_aels@noaa.gov · 1 

Manoj Shivlani 
CIE Lead Coordinator 
Northern Taiga·ventures, Inc. 
10600 SW 131st Court 
Miami, FL 33186 
Phone: 305-383-4229 .. 
shi vlanim@beUsouth.net 

Kaja Brix 
NMFS Project Contact 
Assistant Regional Administrator 
Protected Resources Di vision 
NMFS, Alaska Region 
709 W.9th St., Juneau _AK 99802-1668 
Phone:907-586-7824 
Kaja.Brix@noaa.gov 
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Annex 1: Format and Contents of CIE Independent Peer Review Report 

1. The CIE independent report shall be prefaced with an Executive Summary providing a concise 
summary of the fmdings and recommendations. 

2. The main body of the reviewer report shall consist of a Background, Description of the Individual 
Reviewer's Role in the Review Activities, Summary of Findings for each ToR, and Conclusions 
and Recommendations in accordance with the Terms of Referen~ (ToRs). 

a. Reviewers should disctiss their independent views of fhi~:i::Onclusions, and 
recommendations for each ToRs. ·<·:·1

:---:t~i..-
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Annex 2: Terms of Reference 

1. Read and assess the final 201 Biological Opinion on the BSAI and GOA groundfish 
fisheries; and state waters parallel fisheries for pollock, Atka mackerel, and Pacific cod. 

2. Make an assessment as to whether the scientific information constitutes a reasonable 
rationale for measures selected to ensure the operation 9,fJhe groundfish fishery is not likely 
to jeopardize the sur:vival or continued existence of thet~estem DPS of Steller sea lions . 

. . ·.~. ·;\: ·_.. 

3. CIE reviewers are requested to specifically focus c;>n. ~d\i4ett.e5s the following questions in 
their review reports: ·.:· ·.. · · ·=\;·: ... 
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AGENDA B-7(c)j 
OCTOBER 2011 · 

North Pacific Fishery Management Council 
Eric A. Olson, Chairman 605 W. 4th Avenue, Suite 306 
Chris Oliver, Executive Director Anchorage, AK 99501-2252 

Telephone (907) 271-2809 Fax (907) 271-2817 0 
Visit our website: http://www.alaskafisheries.noaa.gov/npfmc 

February 19, 2010 

Mr. Douglas Mecum 
Acting Regional Administrator 
National Marine Fisheries Service 
P.O. Box 21668 
Juneau, AK 99802-1668 

Dear Mr. Mecum: 

At its February 2010 meeting, the North Pacific Fishery Management Council received briefings on the 
schedule for the upcoming draft status quo Biological Opinion (BiOp) and a report from its Steller Sea 
Lion Mitigation Committee (Committee). We also reviewed NMFS' response to our previous request for 
input on the Center for Independent Experts' (CIE) terms of reference for their pending review of the 
draft BiOp. Based on discussions during that February meeting, the Council expressed some overarching 
perspectives that we believe are critical to the Council's potential involvement in development of RPAs 
for the 2011 fishing year, depending on the findings in the draft Bi Op; i.e., if the BiOp contains a 
jeopardy and/or adverse modification (JAM) determination. 

The Council tasked its Committee with reviewing the draft Biological Opinion at its March 9-12, 2010 
meeting in Juneau. The Committee will provide comments on the Bi Op to the Council at its April 2010 
meeting, which may inform the Council's development of comments on the draft BiOp to NMFS. 
Further, the Committee is tasked with commenting on the feasibility of the Council developing 
appropriate SSL mitigation measures (RP As) given the content and findings of the draft BiOp. Key to 
this feasibility is the level of definition of any performance standards included in the draft BiOp. If the 
performance measures are overly prescriptive, it will not be useful to engage the Committee and Council 
process in the development of potential RP As. Conversely, any performance measures will need to 
provide the Council and its Committee enough definition of problem areas to allow us to craft responsive 
management actions. It is the Council's intent, upon consideration of the Committee comments and 
recommendations, to decide whether or how to further engage the Committee and the Council process in 
the development of potential SSL mitigation measures for the 2011 fishing year. 

The Council also requests that NMFS prepare a concise white paper that would be made available 
concurrently with the draft BiOp, which would clearly describe the methodology NMFS is using to 
determine the current status (total count) of Western Distinct Population Segment (DPS) SSLs relative to 
the downlisting criteria in the Final Steller Sea Lion Recovery Plan, including: 

• The specific methodology used in the Recovery Plan to determine the 42,500 animal baseline 
found in downlisting criterion 1 (Recovery Plan, p. xiii). 

http://www.alaskafisheries.noaa.gov/npfmc
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• The specific methodology used to establish the 53,100 animal target set for 2015, described 
in downlisting criterion 1. 

• A clear determination of the cUITent status of the WOPS as gauged against these criteria by 
applying the specific methodology used to calculate the 42,500 animal baseline. 

If this infonnation is clearly discemable in the draft BiOp, a separate white paper may not be necessary. 
However, the Council believes this information is critical to framing the infonnation and findings in the 
draftBiOp. 

Finally, the Council wishes to express its appreciation for the opportunity to comment on the Center for 
Independent Experts (CIE} Statement of Work (SOW) and Tenns of Reference {TOR). The Council's 
SSC also provided comments on the SOW and TOR for consideration by the ~ouncil. The SSC's 
comments are incorporated as appropriate in the Cowicil's comments provided here. The Council offers 
the following comments to improve the CIB process by focusing the review more on the science and its 
interpretation, and by enhancing the transparency of the review: 

a) The Council reiterates its request of December 23, 2009 to modify the review schedule to 
allow the public, SSLMC, SSC, and Council the opportunity to review and comment on the 

. draft BiOp prior to the CIB review. The TOR and SOW should be modified to task the 
reviewers to consider any such comments in their review of the draft BiOp. The intent is not 
for separate input to the CIE from the various bodies, but that the Council would be the 
vehicle to synthesize that input and forward to NMFS and the CIE. ~ 

b) The Council recommends that the TOR and SOW be modified to request the CIE to review 
and consider all of the science relevant to the analysis of factors affecting the status and 
recovery of the WDPS, Iiot just the science provided in the draft BiOp to support its 
conclusions. The CIE reviewers should be tasked to assess, among other things, the 
information provided to the SSLMC at its January 2010 meeting. This information, including 
the minutes from the recent SSLMC meeting, should be made available to the reviewers prior 
to the review. Preparation of a comprehensive bibliography of relevant research may be 
necessary to fulfill this recommendation. 

c) The Council recommends that the TOR and SOW be modified to specifically task the CIE to 
review the relevant genetic papers, brand re-sight data, survey counts, and other relevant data 
on EDPS animals that may be found within the range of the WDPS, and WOPS animals that 
may be found within the range of the EDPS, and to make a recommendation on how these 
animals be counted when the agency calculates the WDPS population. 

d) The Council recommends that the TOR and SOW be modified to task the CIE to assess the 
relationship between population trends and downlisting criteria, and whether there are factors 
( other than fishing) affecting the recovery of the WDPS, including predation, changes in the 
ecosystem/carrying capacity, emigration, or other factors that should be taken into account. 

e) The Council concurs with the recommendation of the SSC regarding pre-review documents 
and further recommends that the background materials provided to the CIE reviewers include 
the studies and reports provided to the SSLMC at its January 2010 meeting, along with the 
genetic, brand re-sight data, and other scientific information or studies identified above. The 
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basic analyses and data should also be provided to the CIE reviewers for studies such as the 
Fishery Interaction Team (FIT) analysis presented to the SSLMC, not just the Powerpoint 
presentations. These materials should be provided to the CIE reviewers well before the CIE 
begins its work in order to provide time for a thorough review. 

f) The Council concurs with the comments by the SSC regarding the requirements for CIE 
reviewers, pre-review documents, and the SSC's suggestion for revising the second bullet 
under item 3 in the TOR. 

g) The Council also concurs with the recommendations by the SSC regarding the schedule of 
milestones and deliverables (although specific dates may need to be adjusted to conform to 
the schedule), and further recommends that the CIE schedule be modified to provide the CIE 
reviewers adequate time to perform their reviews. Currently the SOW indicates that the 
reviewers will have a maximum of 10 days to complete the review. 

The Council appreciates the work conducted by NMFS to complete the draft BiOp, and particularly for 
accommodating our request to comment on the CIE review process. The above information will greatly 
assist the Council as it reviews the draft BiOp. Moreover, the suggested revisions to the CIE review 
process, Terms of Reference, and Statement of Work will significantly enhance the transparency and 
scope of the review process. We believe that accommodation of our requests is critical to the review of 
the draft Bi Op. Please contact me or the Council's Executive Director if you have any questions regarding 
these requests. 

Sincerely, 

_fac0u---
Eric Olson 
Chairman 

Cc: Dr. James Balsiger 
Dr. Douglas DeMaster 
Ms. Kaja Brix 



AGENDA B-7(d) 
OCTOBER2011 

North Pacific Fishery Management Council 
Eric A. Olson, Chairman 605 W. 4th Avenue, Suite 306 
Chris Oliver, Executive Director Anchorage, AK 99501-2252 

Telephone (907) 271-2809 Fax (907) 271-2817 0 
Visit our website: http://www.alaskafisheries.noaa.gov/npfmc 

Excerpt from SSC February 8-10, 2010 meeting. 

B-8 CIE Terms of reference review 

The SSC was asked to review the Tenns of Reference in the Draft Statement of Work for an independent 
peer review by the Center for Independent Experts (CIE) of the 2010 Draft National Marine Fisheries 
Biological Opinion on the Effects of the Bering Sea/Aleutian Islands and Gulf of Alaska Federal 
Groundfish Fisheries and the State of Alaska Parallel Fisheries on ESA Listed Species and Designated 
Critical Habitats, including Steller Sea Lions and their Designated Critical Habitat. Jon Warrenchuk 
(Oceana) provided public testimony. 

Statement of Work vs. the Tenns of Reference 
The Statement of Work calls for an evaluation of the scientific information in the Biological Opinion. 
There are, however, apparent contradictions between the Statement of Work on page 3, which calls for 
the CIE review to focus on " ... the scientific information contained in the Biological Opinion and not on 
the conclusions of the Opinion as per the ESA thresholds." and the final bullet in the Tenns of Reference 
on page 10, which calls for the review to answer the question " ... does the Biological Opinion draw a 
reasonable conclusion based on the evidence with respect to the standard of 'jeopardy" for the listed 
species .... ?". The SSC suggests that the two sentences on page 3 following the one quoted above provide 
a better sense of what is required of the review than the one from page ten, under (3), also quoted above. 

Reguirements for CIE Reviewers 
The SSC suggests that it would be advantageous for the CIE Review Team to include individuals with 
expertise in population dynamics and predator-prey interactions. 

Pre-review Documents 
In addition to the documents listed, the SSC recommends sending to the CIE reviewers copies of the SSL 
Recovery Plan and all substantive orders by Judge Zilly dealing with Alaska groundfish fisheries and 
Steller sea lions. Additionally, the SSC recommends sending to the CIE reviewers a selection of review 
articles examining all major hypotheses dealing with the decline and subsequent failure of the SSL to 
fully recover, as well as bibliographies of recent literature on the SSL ( e.g., the Taggart and Loughlin SSL 
bibliography, the recent update of this bibliography by Council Staff and the URLs of websites ( e.g., 
Alaska SeaLife Center) that could provide copies of recent articles on sea lion demography and ecology). 
It is essential that the CIE reviewers receive the most recent pup and non-pup counts, if these are not 
already included in the Biological Opinion. 

-Schedule of Milestones and Deliverables 
The timeline as described on pages 6 and 7 does not appear to provide sufficient time for the CIE 
reviewers to do their job. It appears that the reviews are to be completed between the I st and Ith of 
March. There is then a gap until 26 March when the reviews are due. If the full time for the review is 1-
26 March, the time available to complete the reviews is short, but probably manageable. If there are 12 
days or less for the reviews, then the time line should be relaxed to give the reviewers 15 to 20 working 

http://www.alaskafisheries.noaa.gov/npfmc
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days to complete the reading of the background material and the preparation of their reviews. The final 
date should be 20 IO not 20 I 09. 

Terms of Reference 3, bullet 2 
The SSC suggests the insertion of the words "and apply valid analytical and statistical methods to" after 
the words "thoroughly describe". 

~. 
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Steller sea lion BiOp, CIE review TOR 

Motion: 

1. The Council reaffirms interest in working with NMFS to develop the terms of reference 
(TOR) for a Center for Independent Experts (CIE) review and the process under which 
the review would be conducted. 

2. The Council adopts the attached draft TOR to facilitate discussion between the Council 

and NOAA to develop the process and TOR for the review. These discussions would be 
lead by the Council Chair, Executive Director, and representatives of the State of Alaska 
and State of Washington. 

3. The Council will schedule review of the agreed TOR and process for the December 
meeting and consider next steps. 



DRAFT 

Terms of Reference 

Center for Independent Experts 

Review of the 2010 National Marine Fisheries (NMFS) Biological Opinion on the 
Effects of the Bering Sea/Aleutian Islands and Gulf of Alaska Federal Groundfish Fisheries 
and the State of Alaska Parallel Fisheries on ESA Listed Species and Designated Critical 
Habitats, Including Steller Sea Lions and Their Designated Critical Habitat 

Scope of Work and CIE Process: This project is to task the Center for Independent Experts 
(CIE) with conducting a peer review of this Biological Opinion (BiOp) as it pertains to the 
Western Distinct Population Segment (WOPS) of Steller sea lions (SSL). 

The subject of review would be the entire scientific record (including information contained in 
the biological opinion and information not included in the biological opinion) relevant to the 
Bi Op analysis. The panel will be asked to comment on the adequacy of the best available science 
and of the appropriate use of that science in the BiOp. The panel shall be specifically tasked to 
review and comment on the rationale, and subsequent findings contained in the Biological 
Opinion regarding factors affecting SSL population status, their critical habitat, and recovery 
including in particular the findings regarding the effects of fisheries on SSL population status, 
vital rates, and critical habitat. 

The reviewers would be asked to critically evaluate whether NMFS thoroughly analyzed and 
critically evaluated the potential effects of other factors that may affect SSL population dynamics 
including predation, environmentally-driven conditions, emigration or movement of SSL within 
and between the WOPS or subregions identified in the BiOp, or exposure to contaminants. 

· Pre-review Background Documents: The CIE reviewers shall be given adequate time (not less 
than 90 days, more if warranted) to review background material and shall read all documents in 
preparation for the peer review. These pre-review documents may be supplemented by 
information presented to the panelists during the public sessions of the review process identified 
below. 

Information provide to the reviewers by NMFS prior to the review shall include: 

1. Fishery Management Plan for Groundfish of the Bering Sea and Aleutian Islands 
Management Areas. North Pacific Fishery Management Council. April 2009. 

2. Fishery Management Plan for Groundfish of the Gulf of Alaska. North Pacific Fishery 



Management Council. April 2009. Available at: 

3. Aleutian Islands Fishery Ecosystem Plan. North Pacific Fishery Management Council. 
December 2007. Available at: 

4. 2000 Endangered Species Act Section 7 Consultation Biological and Incidental take 
Statement. Authorization of Bering Sea/ Aleutian Islands groundfish fisheries based on 
the Fishery Management Plan for the Bering Sea/ Aleutian Islands Groundfish; and 
Authorization of Gulf of Alaska groundfish fisheries based on the Fishery Management 
Plan for Groundfish of the Gulf of Alaska. November 2000. National Marine Fisheries 
Service. 2000. Available at: 

5. 2001 Biological Opinion and Incidental Take Statement. October 2001. Authorization 
of Bering Sea/ Aleutian Islands groundfish fisheries based on the Fishery Management 
Plan for the Bering Sea/ Aleutian Islands Groundfish as modified by amendments 61 and 
70; and Authorization of Gulf of Alaska groundfish fisheries based on the Fishery 
Management Plan for Groundfish of the Gulf of Alaska as modified by amendments 61 
and 70. Parallel fisheries for pollock, Pacific cod, and Atka mackerel, as authorized by 
the State of Alaska within 3 nm of shore, plus selected supporting documents. National 
Marine Fisheries Service. 2001. available at: 

6. 2003 Supplement to the Endangered Species Action Section 7 Biological Opinion and 
Incidental take statement of October 2001, plus appendices. National Marine Fisheries 
Service. 2003. available at: 

7. Historical and current fishery stock assessment data for relevant WOPS SSL prey 
species including but not limited to pollock, Atka mackerel, and Pacific cod by area; 
population assessment data for SSL predators by area, particularly Orea data; SSL 
population data including survey information showing survey results by rookery and 
haulout by year, with confidence intervals for popttlation estimates by subarea and 
WDPS as a whole. 

8. All of the relevant scientific and commercial information necessary to conduct this 
review. This shall include both the scientific record contained in the BiOp, the 
information provided to the North Pacific Fishery Management Council's Steller Sea 
Lion Mitigation Committee, all comments received by the North Pacific Fishery 
Management Council and NMFS during the public review of the draft Bi Op, and the 
report prepared by the scientific review conducted by the States of Alaska and 
Washington, including the comments received as part of that state review process. 

A listing of all pre-review background documents and information provided to the reviewers by 
NMFS shall be made available to the public at the time the documents are made available to the 
CIB. ~ 



Specific Terms of Reference. 

In addition to the above, this review will be conducted pursuant to the following Terms of 
Reference: 

I. Three to five (3-5) scientists will be impaneled to review the BiOp and produce a report 
of results of their review. The CIE Coordination Team and Steering Committee, none of 
whom shall be employees of NOAA or be contracted by NOAA during the time of the 
review, shall select the panelists. The panelists will be experienced scientists in one or 
more fields of fisheries management, fishery stock assessments and biology, animal 
population dynamics, and marine mammal biology. None of the panelists will be federal 
employees, receive any funding from NOAA at the time of the review, or have any direct 
connection with development of biological opinions regarding SSLs under the ESA. 

2. The panel is tasked to review and comment on the final BiOp, including information 
used, rationale developed, and the subsequent findings regarding factors potentially 
affecting SSL population status, vital rates, critical habitat, risk of extinction, and 
recovery including in particular the findings regarding the effects of fisheries on SSL 
population status, vital rates, and critical habitat. 

3. The panel shall evaluate the quality and completeness of the scientific and commercial 
information used in the BiOp analysis, and identify if the BiOp analysis is comprehensive 

or if there are relevant scientific or commercial data or information that was not used in 
the BiOp analysis. In conducting this evaluation, the panel shall also consider and report 
on the use of scientific or commercial information from non-NMFS sources and whether 
the work of independent scientists was accurately described, analyzed, and incorporated 
into the BiOp analysis. 

4. The panel is specifically tasked to evaluate the scientific basis for the findings of the final 
20 IO Bi Op, that fisheries are causing nutritional stress in SSLs which in turn is causing . . 
lower reproductive rates. The panel shall evaluate and comment on whether or not the 

data indicate a strong link between fishery removals, SSL reproductive rates, and 
recovery of the WDPS. As part of this consideration, reviewers shall also assess the 
scientific record to determine whether adequate consideration has been given to the 
likelihood that factors other than fishing are negatively affecting the population status or 
recovery of the WDPS including predation, changes in the ecosystem/carrying capacity, 

emigration, exposure to contaminants, or other factors. 

5. In making these evaluations, the panel should consider and address the following 
questions: 

a. Are the findings of the BiOp contradicted by any scientific, economic, and 
social information presented in, or omitted from, the BiOp? 
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b. Do the data provide a correlation between fishery removals or impacts, and the ~-
apparent population dynamics of SSL for the WOPS as a whole, or the sub-
population areas discussed in the BiOp? Do the findings represent the most 
likely scientific explanation for apparent SSL population dynamics given the 
current state of knowledge? 

c. Were alternative scientific explanations to the apparent population dynamics of 
the WOPS or sub-population areas thoroughly analyzed and evaluated, such as 
explanations involving but not limited to predation, disease, and exposure to 
contaminants, ecosystem /carrying capacity, or emigration? 

6. The panel shall be provided access to all of the relevant scientific and commercial 
information necessary to conduct this review. This shall include both the scientific record 
contained in the BiOp, all of the information provided to the North Pacific Fishery 
Management Council's Steller Sea Lion Mitigation Committee, all comments received by 
the North Pacific Fishery Management Council and NMFS during the public review of 
the draft BiOp, and the report prepared by the scientific review conducted by the States of 
Alaska and Washington, including comments received as part of that panel. This 
information should be made available to the panel well in advance (90 days) of their first 
meeting. 

7. The review shall operate as a panel. The panel will conduct at least one public session to 
receive presentations from NMFS regarding the BiOp analysis and related scientific 
information, as well as presentations by experts from environmental organizations, the 
fishing industry, and affected communities. This information will be considered by the 
panel as it prepares its draft report. 

8. The panel will prepare a draft report which will be released for public comment. There 
will ,be a 45 day public comment period on the draft. The pa.nel will hold at least one 
public session at the end of this period to take public comment on the draft. These 
comments will be considered by the panel when they prepare their final report. 

9. The panel will prepare and submit a final report to NMFS and the North Pacific Fishery 
Management Council no later than { DA TE } . 
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~CEANAI~ 
175 South Franklin Street. Suite 418 +1.907.586.4050 
Juneau. AK 99801 USA www.oceana.org 

September 20, 2011 

Mr. Eric Olson, Chair Dr. Jim Balsiger, Regional Administrator 
North Pacific Fishery Management Council NOAA Fisheries, Alaska Region 
605 W. Fourth Avenue, Suite 306 709 West Ninth Street 
Anchorage, AK 99501-2252 Juneau, AK 99802-1668 

Re: Agenda item B-7 
Protected Species Report; Terms of Reference for CIE Review 

Dear Chairman Olson, Dr. Balsiger, and Council Members: 

Oceana supports decisions based on sound science and encourages agencies to gather and review 
basic infonnation at all stages of the decision-making process. We are encouraged that the 
National Marine Fisheries Service (NMFS) is fulfilling its legal and scientific responsibility by 
taking steps to recover the endangered Steller sea lion and to reduce the impact of the federal 
grounclfish fisheries. NMFS has prepared a scientifically valid Biological Opinion (BiOp) and 
implemented the clearly necessary changes to the Atka mackerel and Pacific cod fisheries in the 
western Aleutian Islands. This BiOp is the culmination of a lengthy process that has included 
input from the North Pacific Fishery Management Council and public, development of a 
Recovery Plan, and reviews of the Recovery Plan by both the Center for Independent Experts 
(CIE) and an North Pacific Research Board-convened panel. 

Despite the fact that the Endangered Species Act (ESA) does not require peer review of the BiOp 
or Reasonable and Prudent Alternative (RPA) chosen, it is our understanding that NMFS has 
committed to a CIE review of the Steller sea lion BiOp. Oceana supports independent scientific 
review, and because the CIE has strict standards and can provide the expertise necessary to fulfill 
such review, we will support that review process and participate to the degree appropriate. 

As we have stated previously, an independent review of the Steller sea lion BiOp must meet 
strict standards for a scientific peer review, including: 

1. The review should focus on the scientific information contained in the BiOp and state 
whether NMFS has used the best available science. In particular, the review should focus 
on: 
a. Whether the BiOp thoroughly describes what is known about the status of Steller sea 

lions; 
b. Whether the BiOp thoroughly describes the effects (direct and indirect) of the 

groundfish fisheries on Steller sea lions and their critical habitat; 
c. Whether there is any additional literature that should be brought to bear on the BiOp; 

and 
d. Whether there is any additional assessment/analysis that should contribute to a 

conclusion in the BiOp. 
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2. The reviewe~ must have the expertise, background. and experience to complete an 
independent scientific peer review including: fishery science: fishery effects on 
ecosystems and/or ecosystem management of fisheries; marine mammal biology and 
ecology, with emphasis on otariids, if possible. 

3. The reviewers must be independent of the various stakeholdeTh in the process, 
particularly those involved in litigation effort. 

Oceana is confident that the planned review by the CIE will meet these standards, which are 
based, in part, on terms of reference drafted by NMFS for a review by the CIE (see January 26, 
2011 letter to Eric Olson, NPFMC from James Balsiger, NMFS). We urge the NPFMC during 
its discussion of the CIE terms of reference to not digress to subjects which are not the purview 
of the CIB and would compromise the independent or scientific nature of the review. Thank you 
for your commitment to sustainable fisheries based on sound science and ecosystem-based 
management. We look forward to working with you on this important issue. 

Sincerely, 

·susen Murray 
Senior Directdr. Pacific 
Oceana 
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