AGENDA C-1
DECEMBER 1992

MEMORANDUM

TO: Council, SSC, and AP Members
FROM: Clarence G. Pautzke

Executive Director
DATE: December 7, 1992

SUBJECT:  Observer Program

ACTION REQUIRED

a. Receive status report on North Pacific Fisheries Research Plan.

b. Final action on proposed regulatory amendment for changes to current Observer Program.
BACKGROUND A

Research Plan

At their June meeting in Sitka the Council approved the Research Plan and requested staff to
prepare the Proposed Rule package to be forwarded to the Secretary of Commerce for approval.
Regulations are currently being drafted but are not yet completed due to the press of other Council
tasking. Legislation, attached to a driftnet bill (H.R. 2152, published August 12, 1992), has been
signed by the President and changes the Magnuson Act Authorization language for the Research
Plan. The wording is more specific and now authorizes a fee limit of up to 2% of exvessel value of
plan fisheries. This is consistent with Council action from June, but eliminates any confusion and
controversy surrounding the use of first wholesale value. In order to make the Plan consistent with
the authorizing language of the Act, the Council should adopt a technical amendment to their
~ previous action from June. This means deleting reference to first wholesale value in the Research
Plan, and leaving the fee percentage at up to 2% of exvessel value. The Proposed Rule package is
expected to be completed in January for submission to the Secretary of Commerce. Public hearings
on the Proposed Regulations could be held in March, a little later than previously expected.

If approved, the Research Plan could become effective, subject to availability of federal funding to
facilitate the one year start-up funding of the program. Full implementation could begin in May of
1994, assuming adequate start-up funds are accumulated. Recent calculations by NMFS staff indicate
that the fee percentage associated with current levels of observer coverage would be 1.13%, while
a fee percentagé of 1.35% would be required for year oné in order to accumulate the $5 million in
necessary start-up funding, assuming no additional funds are appropriated by Congress. Given the
current schedule, it looks like the Council will need to address this at their April 1993 meeting. The
Observer Oversight Committee could meet sometime shortly before to provide their recommendations
to the Council.
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Current Observer Program

At the September meeting the Council reviewed a draft EA/RIR/IRFA for proposed changes to the
existing Observer Program. These proposed changes are intended to correct deficiencies in the
current program. Revisions and additions requested by the Council in September have been
incorporated into the revised analysis, dated October 27, 1992. A summary of the proposed changes
is as follows:

Reduce the lower length limit for 100% coverage from 125’ to 115",

Reduce the lower length limit for 30% coverage from 60’ to 55’ or 57'.

Change the 30% coverage requirement from a quarterly requirement with no
connection to target fishery to a monthly requirement, possibly also by target fishery,
of a quarterly requirement by statistical area.

Consider reducing the level of coverage for vessels fishing with pot gear.

Change the requirement for observer coverage from fishing trip days to fishing days
and define ‘fishing days’.

Revise conflict of interest standards for observers and observer contractors.
Require multiple observers on some processing vessels.

W N e
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Changes approved by the Council at this meeting could be implemented by mid-1993, possibly sooner,
and would be in effect until full implementation of the Research Plan. Under the Research Plan,
levels of observer coverage will be evaluated annually, and may vary by specific fishery. Observer
coverage levels adopted under this regulatory amendment do not necessarily carry directly over under
the Research Plan.

Item C-1(b)(1) is a letter from Fishing Vessel Owner’s Association expressing specific concerns with
some of the analyses contained in the draft EA/RIR/IRFA. The primary concerns are (1) that some
of the cost estimates associated with the proposed alternatives are underestimated, and (2) what the
proposed changes would mean in terms of the fee percentage to be collected under the Research
Plan, when it becomes effective. A response from the NMFS is contained in your notebook as Item

C-1(b)(2).

Under Item C-1(b)(3), you will find several additional letters from industry organizations, observer
representatives, and observer contractors which contain recommendations to the Council on the
proposed changes to the Observer Program.
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November 10, 1992

North Pacific Fishery Management Council staff
P. 0. Box 103136 I
Anchorage, AK 99510 AR

- o fl | T TS ‘ii%»;‘_
RE: EA/RIR Domestic Groundfisg<Ohsggzeg P;gg‘ggA[BSAL

Dear Staff: B .
I an wrltlng in regards to"th .EA/RIR~onADomestic Groundfish

Observers associated - with the Gulf of iAlaska and Bering
Sea/Aleutian Islands. ) S b

I am concerned.that the cost.projections under'several options
that have been examined are underestimated. In addition to these,
N I am also concerned that the analysis:ifails to examine two
‘ important issues that the Council should have information about
before action should be taken by the cOuncil.?The two areas that

need analysis are listed in (a) and (b) below. S

(a) With each option that 1ncreases coverage and therefore costs,
there should be some examination of the statistical benefits
of reliability of the data that is gained for the managers.
An example of what I am looking for would be an examination
of the statistical significance gained by managers in
requiring observers on vessels between 55 and 59 feet in
length. I would like to see some quantitative estimation
other than a generalized comment on this subject. There
should be some estimation by those proposing these changes as
to the percentage gain in statistical reliability to be gained
in each alternative examined.

(b) The second issue is how much are all the charges going to cost
individually and collectively. It would be nice to have a
table -developed showing a.summarization of the costs and the
impacts on what this would mean to our "research plan" budget
that becomes hopefully effective in 1994.

I am concerned that the current analysis underestimates the

costs to the industry or eventually to the "“research fund." I

would appreciate it if the Council staff or others associated with

) drafting of the EA/RIR could do some ground truthing with a couple
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Pacific Fishery Management Council
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of observer companies to verify or dispel my concerns.

With regard to the option in section 2.2.2, which would be to
lower the minimum size limit for 100% coverage to vessels from 125
feet LOA to 115 feet LOA. My projection of costs are figured based
on the number of vessels rather than the aggregate months to be
observed. I believe using the estimated aggregate months needed
to cover, understates the cost as such an analysis fails to
recognize that each vessel will take an observer. If 33 additional
vessels will be included for 100% coverage, an additional 84 months
of additional coverage will be required, as estimated by the RIR.
My cost estimates for these are as follows:

84 months + 33 vessel = 2.55 months/vessel
Average cost per vessel = 2.55 x $7080 = $18,054
Total cost = 33 x $18,054 = $595,782

My estimate is $70,000 greater than the RIR estimate.

With examination of the alternative under 3.2.2, the method
of aggregating the additional months generates a similar type of
underestimate of costs. Under this option, the staff has estimated
a need for 38 observer months associated with 165 vessels. The
analysis is figured as though you had 3 vessels fishing 12 months
each with 100% coverage, with 2 months left over. This is not
realistic.

My estimation is that if 38 additional months are required,
this will result in each vessel requiring an observer for 6.91 days
(38 months x 30 days + 165 vessels). I have rounded that to (7)
seven days in my estimate. Using your cost estimate of 8680/month,
the cost per vessel is $2025/vessel [(8680 + 30 days) x 7 days].
The total cost for 165 vessels would be $334,179. However, the
testimony before the Council by various observer companies at the
September Council meeting, indicated that they would need to charge
for a 10 day minimum to cover all the costs of training and flying
and associated problems with coverage on small vessels. The
current analysis fails to recognize minimum charges. In this case
the cost for a 10 day minimum would cost the industry or the
observer fund potentially $476,850.

The worst example of underestimation, I believe, is on page
19 where a. table -is provided -for. the-calculation of costs for
vessels in the 30% category that fished 10 days or less during a
1991 quarter. o

As one example on the top of page 19, if you look at the 4th
quarter, the analyst assumes for 40 vessels there will be a need
for 2.16 observer months and then multiplied this by $8680/month
for a cost to industry of $18,749. The reality is the cost to fly
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an observer to a port for each of the 40 vessels will probably cost
$16,000 alone. If the vessels.were lucky, they might get an
observer company to charge a 7 day minimum. Such a cost would
result in $80,920 for 40 vessels, not $18,749 ([($8680/mo. +30) X
7 days] x 40 vessels). I believe this option would generate at
least $360,000 to $400,000 in new costs to the industry and
observer fund for all vessels that fish less than 10 days for all
the quarters. :

Overall, the EA/RIR was well done and clearly identified the
issues and the solutions. I am very sensitive to the budgets
placed against the future "observer fund" and this is what has
generated my concern.

Sincere

t—

obert D. Alverson

Manager

RDA:cb ./ﬂS //&Vyz %”""M'/Z;



AGENDA C-1(b)(2)
DECEMBER 1992

Alaska Fisheries Science Center

Resource Ecology and Fisheries
Management Division

7600 Sand Point Way NE.

BIN C15700, Building 4

Seattle, WA 98115

‘December 3, 1992

Mr. Chris Oliver

North Pacific Fishery Management Council
P.O. Box 103136

Anchorage, AK 99510

Dear Chris:

This letter grovides response to Robert Alverson's letter .
requesting additional information and comments regarding the
EA?RIR for changes to the Domestic Groundfish Observer Plan. In
order to respond to a number of the points raised in the letter
the attached table was prepared whic giovides a means for quicﬁ
referral to each of the proposals and their alternatives to show
the potential costs, changes in data reliability, and resulting
incremental increase in the potential fee assoclated with the |
North Pacific Fisheries Research Plan if a particular alternative
were adopted. .

Some of the alternatives listed in the table contain a range of
costs, These ranges are composed of the cost estimate as
contained in the EA/RIR which is the lower cost and _the cost for
" vessels that fish less than 10 days in a quarter and a 10 day
minimum is charged by the contractors. The 10 day minimum
assumes that the vessels involved will not be able to share and
pool observers to reduce costs. In speaking with a number of the
observer contractors, there are several ways in which contractors
currently deal with vessels with observer needs like this. I
found contractors with cost estimates similar to those contained
within the EA/RIR for short trlgs that do not charge a 10 day
minimum and_ones who require a 10 day minimum as suggested.by Mr.
Alverson. In all probability, the true cost will likely lie
somewhere within the ranges of costs shown. The EA/RIR does say
in a number of places that for some of these alternatives it was
not possible to determine the cost or that the cost estimate
‘'shown was likely low. - .

The cost estimate contained within the EA/RIR in section 2.2.2
which lowers the minimum length for 100% vessels from 125 ft. to
115 ft. is correct. Mr. Alverson's comment that the estimate is -
low by $70,000 does not consider that the cost per observer month
decreases from $8,680/month to $7,080/month when a vessel is
required to carry an observer 100% of the time as compared to 30%
of the time. As a result, there is a cost savings of about
$70,000 for the initial 30% of the time the vessels would carry
an observer, if the vessels in question were changed from 30%
coverage vessels to 100% vessels.

With respect to the impact of each of the proposals and
alternatives on the statistical reliability of the data, it was
not possible to provide the detailed information requested for
each of the Egoposalg but some information is contained within
the EA/RIR while additional information is contained within the
EA/RIR for the North Pacific Fisheries Research Plan. For
example, for the proposal to reduce the minimum length of vessels
required to carry 100% observer coverage, information contained



in the analyses of coverage done for the Research Plan and in the
present EA/RIR in the case of pot fishing, shows that there are
51gn1ficant improvements in the estimates of the bycatch rates of
all bycatch species for all gear types with increasing levels of
coverage. At the 30% level of coverage we are onl le to
estimate the target catch reliablg, The current EA/RIR shows
that there is a decrease in reliability with decreased coverage
in the pot fishery with respect to halibut and crab bycatch.

Since there has been no observer coverage on vessels less than 60
ft. in length, the only data on which to evaluate levels of
coverage within this portion of the fleet are those which were
completed for various trawl, longline and pot fisheries from
portions of the fleet with coverage as cited above. Any data
from vessels less than 60 ft. in length will result in an
improvement since there is no data now. The same holds true for
changing the observer coverage requirement from fishing trip days
to fishing days and the requirements for coverage by quarter.
The EA/RIR identifies the large number of cases where there are
insufficient or no data from observers to be used in estimating
bycatches of prohibited species in trawl and longline fisheries
conducted primarily by vessels in the 30% coverage category. For
example, e EA/RIR shows that in the 1992 Pacific cod fishery in
the Gulf of Alaska, out of 925 data cells used to estimate the
bycatches of halibut taken in the fishery there were weekl
observer data available for only 77 §§%1 data cells. Of the
remaining 848 cells, 461 éso%) were filled by averaglng three
weeks of observer data and the default rate was used for 387
cells (42%) for which neither observer data nor three-week
averaged observer data were available. In the Gulf of Alaska
sablefish and rockfish fisheries, default rates were used for 66%
and 38% of the data cells, resgectlyely in 1992. The proposed
ghagges provide for increased data in areas where data is now
acking.

I will be_available at December's meeting to answer any
additional questions that arise. -
Sincerely,

Russ Nelson
Task Leader
Observer Program

Attachment

-~



Table 1. Summary of estimated changes in program costs, data reliability and potential

percent increase in Research Plan fee associated with proposed changes to Observer Plan.'!

Alternative/ Estimated Data % Inc.
Proposal Option Cost Reliability in
Fee
2.0 Reduce lower length of 2.2.1 (status $0.00 no change 0.000%
100% vessel class from 125 ft. quo)
to 115 ft.
2.2.2 $525,000 improved +0.06%
3.0 Reduce lower length of 3.2.1 (status $0.00 no change 0.000%
30% vessel class from 60 ft. quo)
to either 55 ft. or 57 ft.
3.2.2 330,000 - improved +0.04%
476,000 , +0.05%
3.2.3 260,000 - improved +0.03%
367,453 +0.04%
3.2.4 225,680 - improved +0.02%
355,893 +0.04%
3.2.5 $95,480 no change +0.01%

' For some alternatives a range of cost and percent increase in Research Plan fees
are shown. The lower cost represents numbers contained in the EA/RIR whereas the higher
cost represents estimates associated with an assumed minimum cost of 10 days of observer
coverage if vessels fish less than 10 days and there is no sharing or pooling of available
observer effort and cost. ' '

2 fThe base fee rate estimated from 1991 data and program costs is 1.13% of ex-vessel

ﬁfj“e. , | (j , (j
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Table 1.
Proposal

Continued.

4.0 Change requirement for,
observer coverage from fishing
trip da¥§ to fishing days &
define fishing days.

5.0 Change 30% coverage
requirement by quarter to
requirement by month, target
fishery or statistical area.

6.0 Reduce coverage in the
pot fishery.

C

Alternative/
Option

4.2.1
quo)

(status

(status

A
B
C

(status

Estimated

Cost

$0.00

$0.00
$0.00

57,680
793

§11,573
90
572,531

80,290 -

80,290
378,983
378,983

80,290
378983

unknown
unknown
unknown

$0.00

-$190,95
-$243,00

0
0

Data
Reliability

no change

improved

no change

improved

improved

improved

improved
improved

improved
improved
improved

1
no change

reduced

reduced

% Inc.
in Fee

0.000%

0.000%
0.000%

+0.001%
+0.006%
+0.01%
+0.06%

+0.009%
+0.04%
+0.009%
+0.04%

+0.009%
+0.04%

unknown
unknown
unknown

0.000%

-0.02%
-0.027%



Table 1. Continued
Proposal

7.0 Revision of observer and
contractor conflict of
interest standards.

8.0 Require two observers on
some mothership or
catcher/processor vessels.

Alternative/
Option

7.1

8.2.1 (status
quo)

Estimated
Cost

$0.00

$0.00

35,400 -
63,720

unknown

Data
Reliability

no change

no change

improved

improved

% Inc.
in_Fee

0.000%

0.000%

+0.004%
+0.007%

unknown



AGENDA C-1(b)(3)
DECEMBER 1992

24 November 1992

Richard Lauber, Chairman .~
NPFMC e
P.0. Box 103136

Anchorage, AK 99510

Dear Mr. Lauber,

In the October 27, 1992 draft Environmental Assessment/ Regulatory
Impact Review (EARIR)/Initial Regulatory Flexibility Analysis for
a Regulatory Amendment to the Domestic Groundfish Observer Plan,
revised conflict of interest standards for cobservers and
contractors are put forward beginning on page 26. Whlile the effort
being made to clarify and strengthen the existing conflict of
interest standards is necessary, I question whether some of the
suggested revisions are useful and fair.

The revised standards as they appear in the EARIR appear to be
more stringent than standards that apply to federal employees.

For instance, at the mercy of the revised definitions of
"financial or personal interest" and "observed fishery,® an
observer whose spouse is employed in the sablefish fishery in
Southeast Alaska would no longer be able to gather data on pollock
catches in the Bering Sea--in effect, this observer would no
longer be able to work as an observer, pending his or her divorce.

Faced with the revised conflict of interest standards, observer
contractors, unable to risk conflict of interest violations, would
expect cobservers to disclose financial and personal information
prior to employment. Having passed the test, observers would
eventually learn that their defacto supervisors, the NMFS cbserver
program staff, were not expected to make such revelations or to
live up to such standards. It is worth considering whether this
sltuation, in which observers wlll face confllict of Interest
standards more stringent than those faced by anyone in the
management hierarchy, including NMFS staff and Council members,
will be seen by observers as hypocritical.

My point is not that the NMFS observer program staff should be
expected to live up to standards similar to those offered in the
EARIR, or even that observer standards should be identlcal to
those currently applied to NMFS observer program staff. The
position observers occupy is unusual and standards tailored to
that position will inevitably differ somewhat from those that
apply to federal employees. My point is.that the same spirit
should inform the conflict of Interest standards for both
observers and the federal employees for whom they gather data.

130 NICKERSON, SUITE 206 * SEATTLE, WA 98109 ¢« 206 * 283-6604 * 206 * 283-7310 * FAX 206 » 283-6519
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The alternatives as presented in the EARIR do not recognize a
middle ground that in fact exists. Under these standards, an
observer on company X’s vessel whose spouse works on a vessel
owned by company Y will be viewed in the same 1ight as an observer
who works aboard the same vessel on which his or her spouse is a
crewmember. It is not unreasonable to point out that these
situations are different and can be treated differently.

One alternative not mentioned in the EARIR, then, would prevent an
observer from working aboard vessels or in shore-based plants
owned by the same company that employs the observer’s spouse, or
from worklng aboard motherships or in shore-based plants that take
deliveries from a vessel which employs the observer’s spouse.
(This Is not to say that an observer from vessel X would be free
to pass data on to his or her spouse simply because that spouse
was employed on another vessel owned by another company. Passing
data on to anyone other than the NMFS would still be a violation
of conflict of Interest standards. It should-also be pointed out
that any observer, married or not, potentially stands to benefit
from such behavior. We could solve this problem by prohibiting
all people from being observers, a step just a little more
unreasonable than some of those under consideration in the EARIR.)

The draft’s "restrictions on observers who choose to work in the
observed flshery,® like the re-definitions of "financial or
personal interest" and "observed fishery," .also fail to stake out
a middle ground. Under these restrictions, an observer on a
vessel owned by company X who later moves on to work as a fisher
on a vessel owned by company Y faces the same restrictions on her
ability to work again as an observer as does an cbserver on vessel
X who later gets a job on that same vessel. A reasonable argument
can be made that the actions of these two observers are different
and can be treated differently. The implication of the
restrictions as they are written is that there is something
unethical about working as a fisher, that observers who stoop so
low become unclean.

One alternative not offered in the draft would allow an observer
to work as a fisher aboard vessels owned by companies on whose
vessels she had never observed; she would be allowed to return to
work as an observer with the restriction that she could not
observe aboard any vessels owned by a company that employed her

as a fisher. An observer who found work as a fisher aboard a
vessel owned by a company on whose vessels she had observed would -
face a more drastic work restriction--she would be unable to work
as an observer on any vessels for one year following the last day
of her employment as a fisher, after which time she could return
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to work as an observer aboard vessels owned by companies that had
not employed her as a fisher. -

I anticipate that someone will point out that the revisions
suggested in this letter are more complicated than those that
appear in the EARIR. The question arises: Who would verify that
observers do not run afoul of them? Pretty clearly that
responsibility will fall to the contractors. This would also be
the result of the origlnal revisions, since no mentlon Is made as
to the NMFS requiring observers to disclose personal and financial
information prior to certification.. If the observer program isn’t
going to request conflict of interest information, then
contractors will have to (unless someone intends these standards
to be for show only). The logistical demands created by the
revislons suggested in this letter--the necessity of avoliding
placlng an observer on a vessel where his or her spouse ls
employed as a fisher, or the necessity of not placing an observer
aboard a vessel where she has worked as a fisher--these demands
would be manageable and easily met. ‘ '

The redefinitions of "financial or personal interest' and
“observed fishery" should be broadened enough to head-off problems
that either have occurred or might reasonably be expected to

occur in the domestic groundfish observer program, but in
broadening these definitions we should bear in mind that we will
inevitably limit the ability of observers to find work. 1In
writing restrictions that are to apply to observers who choose to
work as fishers, the same factor must be considered. Limiting a
group’s ability to work is a serlous matter, particularly when, as
is the case with observers, the group is unorganized and goes
largely unrepresented in decisions that affect it.

Sincerely,
ALASKAN OBSERVERS, INC.

General Manager
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7\ Reisa Varon ~'}é 4@y:1
2321-B Victor St. S Lf0/\9
Bellingham, WA 98225 @
November 21, 1992 Tl
Richard Lauber, Chairman \\\\\\ﬁ

North Pacific Fisheries Mgmt. Council
P.0. Box 103136
Anchorage, AK 99510

Dear Mr. Lauber;

I am writing to comment on the proposed revised conflict of interest
standards for observers.

Regarding the section addressing the definitions of financial and
personal interest, I believe that the proposed wording by NMFS in
~section Sbl is far too broad and would result in some observers
virtually losing their jobs due to a family member’s participation in
the fishing industry. I am one of those observers. I have been an
obhserver since 1988. My fiancee is a fisherman on a shoreside
delivery pollock boat that also has the capability to bottom trawl
and pot-fish. As the proposed wording stands now, I may not have a
financial interest in any vessel that harvests fish in the observed
ishery. Since "observed fishery" is defined as any groundfish
shery, this would mean that I would be in conflict of interest if I
were observing on a longliner fishing cod because my husband’s boat
would be fishing pollock, and both cod and pollock are groundfish.
(Indeed, the proposed inclusion of halibut, c¢rab, and herring would
mean I would be unable to work as a crab observer as well.) This
severe restriction of my ability to work as an observer makes no
sense, and illustrates a serious flaw in the proposed new wording.

I would suggest two ways of addressing this problem. One way would
be to prohibit observers from serving on board any vessel or plant
owned or operated by a company in which a spouse or family member has
a financial interest. This would, for example, prohibit me from
working on my husband’s boat, any boat owned by the company that owns
his boat, or the plant to which his boat delivers. The second method
would be to restrict the definition of observed fishery to a specific
targeted species of groundfish and specific fishing method. This
would, for example, prohibit me from working on another shoreside
delivery vessel fishing pollock, however, even this is really too
broad a restriction. ‘I should not be restricted from working even on
a boat in the same fishery if the vessel to which I am assigned has
no financial connection to the company for which my husband works,
and I certainly should not be restricted from working on an offshore
processing vessel (or a vessel in another directed fishery) since any
data to which I would have access would be of no use to a shoreside
boat.

zgarding this last point, I would also like to comment on the stated
need for this revision. It was felt that an observer was in a



position to use observer data to help her husband fish better. Even
if this was not a direct conflict of financial interest, it should
have been covered under code of conduct standards. All data received
by observers from fishing vessels is confidential and must not be
divulged to another person outside the ‘observer program. It is
simply not possible to prevent an observer from obtaining information
which could be misused for personal gain. However, under the code of
conduct standards it is illegal and unethical to divulge fishing data
to unauthorized persons, and this should have covered that situation.
I would also like to point out that debriefers have access to the
same information as observers (even more!) and are thus also in a
position to use the data for personal profit if a spouse or immediate
family member owns or operates a fishing vessel, yet the conflict of
interest standards do not include them.

Regarding observers who choose to work in the observed fishery:
Observing, like fishing, virtually never offers secure, full-time,
year-round employment, and the proposed wording of the revision again
too severely restricts an observer’s ability to work. As the
proposed wording stands now, an observer will essentially not be able
to work as an observer on any groundfish fishery for one year after
serving as crewmember on any fishing vessel. This means they could
not observe on a longliner even if the boat they crewed on was a
shoreside delivery pollock boat, and again this makes no sense. I
believe that restriction 5a4, with the addition of the 12 month
stipulation, is sufficient to prevent conflict of interest. Once
again I would like to stress that all observer data collected is
confidential, and the misuse of such data should fall under code of
conduct standards. Rather than unduly restricting an observer’'s
ability to work in an effort to limit their access to this data, it
should be a violation of code of conduct standards and grounds for
decertification to use observer collected data for any purpose other
than the observer program.

Thank you for considering my comments.

Singerely,

Apich Vo

Reisa Varon






