Conservation and management measures shall, to the extent practicable, promote the safety of human life
at sea.

This action has no effect on safety of human life at sea.

3.9 Section 303(a)(9) — Fisheries Impact Statement

Section 303(a)(9) of the Magnuson-Stevens Act requires that any management measure submitted by the
Council take into account potential impacts on the participants in the fisheries, as well as participants in

adjacent fisheries. The impacts of the alternatives on participants in the fisheries have been discussed in
previous sections of this document. These actions will have no effect on participants in other fisheries.
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Jessica Gharrett, Program Administrator
Restricted Access Management Division

National Marine Fisheries Service

National Oceanic and Atmospheric Administration
P.O. Box 21668

Juneau, Alaska 99802-1668

Re:  Aleutia, Inc. — Right of First Refusal
T ESCIE

Dear Ms arrett:

1 am writing on behalf of Aleutia, Inc., an eligible crab community organization
(ECCO) for the eligible crab community (ECC) of Port Moller.

In December 2008, the Restricted Access Management Division (RAM) approved
the transfer of various blocks of crab processor quota share (PQS) from Snopac Products,
Inc., to APICDA Joint Ventures. Inc. (AJV). At the time, the common understanding in
the industry was that this transfer involved crab PQS that was earned based on processing
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Jessica Gharrett, RAM
March 12, 2012
Page Two

Aleutia has corresponded with AJV, requesting that AJV offer this Port Moller-
derived PQS to Aleutia. AJV responded by offering to enter into a ROFR agreement
with Aleutia that would apply to future transfers — i.e., if AJV were to seek to transfer the
PQS outside the Aleutians East Borough — but it is not willing to offer Aleutia the
opportunity to purchase this PQS, as it could have through the exercise of a ROFR when
the PQS was initially transferred to AJV. This is unacceptable. In Aleutia’s view, the
transfer of this PQS to APICDA has harmed Aleutia and was improper. Accordingly,
Aleutia requests that RAM rescind its approval of this block of PQS from Snopac to
AJV, so that Aleutia can exercise its ROFR and thereby protect the interests of the ECC
which it represents.

Thank you for considering this request. Should you need any additional
information from Aleutia regarding this matter, please let me know.

Sincerely,

PHALLE

Michael A. D. Stanley

ce: Aleutia, Inc.
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July 20, 2012

Certified Return Receipt: 7007 0710 0003 2979 2244

Michael A. D. Stanley
Attorney at Law

P.O. Box 020449
Juneau, Alaska 99802

Dear Mr. Stanley:

On March 13, 2012, the Restricted Access Management Program of the National Marine
Fisheries Service, Alaska Region (RAM) received your letter dated March 12, 2012. In your
letter, you stated that the transfer of 2,147,761 units of Processor Quota Shares (PQS) for Bristol
Bay red king crab (PRO-BBR-S-500929692 through 503077452) from Snopac Products, Inc.,
(Snopac) to APICDA Joint Ventures, Inc. (AJV) was improper. RAM approved the transfer in
December 2008.

On behalf of your client, you claim that the transfer should not have been approved
because Snopac did not submit an affidavit stating that notice of the transfer had been provided
to Aleutia, Inc., (Aleutia). Aleutia is the Eligible Crab Community Entity (ECCE) for Port
Moller and held the Right of First Refusal (ROFR) for Port Moller.

A regulation at the time of transfer, 50 C.F.R. § 680.41(h)(2)(i)(C)(2008), provided:

If requesting transfer of PQS/IPQ for use outside an ECC that has designated an
entity to represent it in exercise of ROFR under paragraph (1), the application
must include an affidavit signed by the applicant stating that notice of the desired
transfer has been provided to the ECC entity under civil contract terms referenced
under §680.40(f)(3) for the transfer of any PQS or IPQ subject to ROFR.
[emphasis added]

NMEFS revised its regulations governing transfers of crab PQS, and eliminated this provision, in
November 2009.!

RAM will not rescind its approval of this transfer. If Snopac violated the terms of its
civil contract with Aleutia, Aleutia’s remedy lies with Snopac. Snopac entered into a contract
with Aleutia and agreed to provide Aleutia with notice of the transfer of the PQS that was subject

WS,
.

! Final Rule, 74 FR 51515, 51520 (Oct. 7, 2009) revising 50 C.F.R. § 680.41(h). This regulation became eﬂi@ "";}
on Nov. 6,:2009. A
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to Port Moller’s ROFR.  As required by 50 C.F.R. § 680.40(f)(3), when Snopac initially applied
for PQS, Snopac submitted affidavits affirming completion of a contract for ROFR with the
terms required by section 303(j) of the Magnuson-Stevens Act.” These terms include a provision
that “[a]ll terms of any right of first refusal and contract entered into related to the right of first
refusal will be enforced through civil contract law.” The statute and regulations contemplate that
an aggrieved signatory to a ROFR contract who claims its terms were unfulfilled will pursue a
civil remedy. See, e.g., NMFS Response to Comment 123, 70 FR 10174, 10206 (March 2, 2005)
(“NMFS will not be involved in the completion of these civil contracts.”).*

Since Snopac should have provided an affidavit of notification with its application for
transfer in 2008, by separate letter, I am asking that Snopac provide this affidavit now. If you
have any questions regarding this letter, please contact me at (907) 586-7461.

Sincerely,

A7 /e

}essi Gharrett
gram Administrator
Restricted Access Management

2 Application by Snopac for Crab Processor Quota Share (received by RAM May 25, 2005); Affidavits Concerning
Execution of ROFR Agreement by George Blakey on behalf of Snopac and by Bob Barnett on behalf of Aleutia
(signed Oct. 19, 2005, received by RAM, Oct. 21, 2005).

? Paragraph E, Contract Terms for Right of first Refusal based on Public Law 108-199, available at NMFS Alaska
Region website: http:/www.fakr.noaa.gov/sustainablefisheries/crab/rat/posters/firstrefusal.pdf.

4 NMFS’s Response to Comment 119 also states that a community would seek fulfillment of the ROFR contract
terms through civil court proceedings. Final Rule, 70 FR at 10206.



