AGENDA C-5
FEBRUARY 2010

MEMORANDUM
TO: Council, SSC and AP Members
FROM: Chris Oliver S,o/ﬁ. ESTIMATED TIME
Executive Director 6 HOURS

DATE: February 1, 2009

SUBJECT: Amendment 80 Cooperative ¢~

N~

ACTION REQUIRED (/t))

(a) Initial review of Amendment 80 Lost Vessel Replacement
(b) Final Action Amendment 80 Cooperative Formation

h
BACKGROUND \rah
(a) Amendment 80 Lost Vessel Replacement

At the October 2008 meeting, the Council initiated an analysis for a proposed FMP amendment to address
lost vessels in the Amendment 80 program. The analysis was initiated to address a May 19, 2008, ruling
of the U.S. District Court of the Western District of Washington that invalidated the Amendment 80
provisions limiting the vessels used in the Amendment 80 program. In Arctic Sole Seafoods, Inc. v.
Gutierrez, the district court found the statutory language of the Capacity Reduction Program ambiguous
as to whether replacement of qualifying vessels with non-qualifying vessels was permissible, and found
the agency’s interpretation of the statue to be arbitrary and capricious.

The alternatives recommended by the Council in the October 2008 meeting are provided below. In
addition, four options have been developed by staff to address issues raised at the October 2008 Council
meeting — limitations on the length of replacement vessels, management of specific GOA flatfish
sideboards, management of sideboards applicable to the Golden Fleece, and the implications of vessel
replacement on quota share permit assignments.

Alternative 1: Status quo. Vessels may not be replaced.

Alternative 2: The owner of an Amendment 80 vessel may replace that vessel
with another vessel only in cases of actual total loss, constructive total loss, or if
that vessel permanently ineligible to be used in a U.S. fishery under 46 U.S.C.
14108. Only one replacement vessel may be used at the same time (one-for-one
replacement).

Alternative 3: The owner of an Amendment 80 vessel may replace that vessel
with another vessel for any purpose. Only one replacement vessel may be used at
the same time (one-for-one replacement).

Option 1 (Applicable to Alternatives 2 and 3): Vessel size restrictions.

(a) A replacement vessel may not have a length overall greater than the original
qualifying Amendment 80 vessel it replaces.



(b) The maximum length overall (MLOA) requirements on LLP licenses
assigned to an Amendment 80 vessel would still apply.

(c) No length restriction on replacement vessels (the MLOA requirements on
LLP licenses assigned to an Amendment 80 vessel would not apply).

Option 2 (Applicable to Alternatives 2 and 3): GOA flatfish sideboard restrictions. A
replacement vessel that replaces an original qualifying Amendment 80 vessel that
is allowed to directed flatfish in the GOA:

(a) would not be allowed to directed fish for flatfish.
(b) would be allowed to directed fish for flatfish.

Option 3 (Applicable to Alternatives 2 and 3): Golden Fleece sideboard
restrictions. A replacement vessel that replaces the Golden Fleece:

(a) would not receive the same exemptions that apply to the Golden Fleece.
(b) would receive the same exemptions that apply to the Golden Fleece.

Option 4 (Applicable to Alternatives 2 and 3): Assigning QS to Lost Vessels. Allow the
owner of an Amendment 80 Vessel to choose to assign a QS permit from an
original qualifying Amendment 80 vessel to the replacement vessel or to the LLP
license derived from the originally qualifying vessel.

Requirement under all alternatives: Monitoring and enforcement, permitting,
recordkeeping and reporting, prohibitions, and general GOA sideboard measures
that apply to original Amendment 80 vessels would continue to apply to all
replacement vessels.

At this meeting, the proposed action is schedule for initial review. The analysis for this amendment was
mailed out on January 26, 2010. An executive summary of that analysis is attached (Item C-5(a)(1).

(b) Amendment 80 Cooperative Formation

In June 2008, the Council initiated an analysis that would modify the existing standards for cooperative
formation under the Amendment 80 Program. At the December 2009 meeting, the Council conducted
initial review and released the document for public review. The following is the Council approved

problem statement and the proposed alternatives under consideration:

Purpose and Need

Most participants in the Amendment 80 sector have successfully established a cooperative in the first year
of the program. However, some participants have expressed concern that over the long term, cooperative
formation standards may disadvantage them, and they may be constrained from establishing cooperative
relationships, receiving an exclusive annual harvest allocation, and ending the “race for fish.” Smaller
vessel owners with limited QS are likely to have weakened negotiating leverage as the groundfish
retention standard (GRS) increases if they cannot be competitive in the limited access fishery and options
in the Gulf of Alaska (GOA) are not viable. Participants of any size will find it difficult to receive the
benefits of cooperative management if they cannot reach agreement on negotiated terms and the limited
access fishery is an unattractive outside option, or a cooperative is able to derive some benefit from
Jorcing an entity into the limited access fishery.

Relaxing cooperative formation standards either by reducing the number of quota share (QS)
permits that must be assigned, or the number of owners required, or by requiring that any otherwise
eligible member be accepted by a cooperative subject to the same terms and conditions as other members
could: (1) provide additional opportunities to QS holders to form cooperatives, because more
relationships are possible; (2) diminish the negotiating leverage of vessel owners who may be necessary
to meet the threshold requirements under more stringent cooperative formation standards; (3) reduce the
potential risk of any one company being unable to negotiate settlement and be able to fish only in the



limited access fishery; and (4) reduce the incentive for members of a cooperative to attempt to create
conditions that are unfavorable for certain fishery participants to form a cooperative.

Alternatives and Options

e Alternative 1: Status quo. A minimum of three unique QS holders holding at least nine QS permits are
required to form a cooperative.

e  Alternative 2: Reduce the number of unique QS holders required to form a cooperative from three to two
or one unique QS holder.

e  Alternative 3: Reduce the number of QS permits required to form a cooperative from the existing 9
permits to some lower range (e.g., three permits to the existing 9 permits).

e Alternative 4: Reduce both the number of unique QS holders and the number of QS permits required to
form a cooperative (combination of Alternatives 2 and 3 above).

e Alternative 5: Allow a cooperative to form with a minimum of three unique QS holders holding at least
nine QS permits (status quo), or a single or collective group of entities that represent 20 percent, 25
percent or 30 percent of the sector QS.

e Alternative 6: Require that a cooperative accept all members of a cooperative who are otherwise eligible
to join a cooperative subject to the same terms and conditions as all other members.

L GRS Suboption (Applicable to all Alternatives): The GRS shall be applied in aggregate, to all
cooperatives if this calculation meets or exceeds the GRS requirement.

o QS _Assignment Suboption (Applicable to all Alternatives): A QS holder must assign all QS
permits either to a cooperative or the limited access fishery.

At this meeting, the Council is schedule to take final action. The analysis for this amendment was mailed
on January 19, 2010. An executive summary of that analysis is attached (Item C-5(b)(1). Also attached is
an errata (Item C-5(b)(2)) that substitutes corrected tables for those tables in the executive summary.



AGENDA C-5(a)(1)
FEBRUARY 2010

EXECUTIVE SUMMARY

This Regulatory Impact Review (RIR) was prepared to meet the requirements of
Presidential Executive Order 12866 for an evaluation of the benefits and costs of a
proposed Federal regulatory action. The proposed action is Amendment 97 to the Fishery
Management Plan for Groundfish of the Bering Sea/Aleutian Island Management Area
(BSAI FMP). Analysts have also drafted an environmental assessment (EA) and initial
regulatory flexibility analysis (IRFA) to comply with the National Environmental Policy
Act and the Regulatory Flexibility Act, respectively. The proposed action would amend
the BSAI FMP and Federal regulations related to the Amendment 80 Program.

The Amendment 80 Program is a limited access privilege program (LAPP) that
allocates a quota share (QS) permit to a person, based on the catch history of six
Amendment 80 species (Atka mackerel, Aleutian Islands Pacific ocean perch, flathead
sole, Pacific cod, rock sole, and yellowfin sole) in the Bering Sea/Aleutian Islands
Management Area (BSAI), from 1998 through 2004, for each of 28 originally qualifying
non-American Fisheries Act (AFA) trawl catcher processors. In order to receive an
allocation of QS, a person must own the catch history of an original qualifying non-AFA
trawl catcher/processor that met specific criteria designated by Congress under the
Capacity Reduction Program (CRP). The non-AFA trawl/catcher processors identified in
the CRP comprise the Amendment 80 vessels. Section 219(g)(1) of the CRP states that
“[o]nly a member of a catcher processor subsector may participate in the catcher
processor sector of the BSAI non-pollock groundfish fishery.” The “Catcher processor
sector” is further broken down into four subsectors, one of which is the “non-AFA trawl
catcher processor subsector” defined in section 219(a)(7):

(7) NON-AFA TRAWL CATCHER PROCESSOR SUBSECTOR - The term
“non-AFA trawl catcher processor subsector’” means the owner of each trawl catcher —

(A) that is not an AFA trawl catcher processor;

(B) to whom a valid LLP license that is endorsed for Bering Sea or Aleutian

Islands trawl catcher processor fishing activity has been issued; and

(C) that the Secretary determines has harvested with trawl gear and processed not

less than a total of 150 metric tons on non-pollock groundfish during the period of

January 1, 1997 through December 31, 2002.

Section 219(a)(8) defines non-pollock groundfish:

(8) NON-POLLOCK GROUNDFISH FISHERY.—The term ‘‘non-pollock
groundfish fishery’’ means target species of Atka mackerel, flathead sole, Pacific cod,
Pacific Ocean perch, rock sole, turbot, or yellowfin sole harvested in the BSAI.

Each of the 28 originally qualifying vessels may be assigned a QS permit, if that
vessel owner applies to receive QS. In cases where an original qualifying vessel has
suffered an total or constructive loss, or is no longer eligible to receive a fishery
endorsement (i.e., the vessel has been removed through a vessel buyback program, or has
been reflagged as a foreign vessel) the QS permit may be assigned to a replacement
vessel, or to the License Limitation Program (LLP) license initially assigned to that
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original qualifying vessel. Persons not applying for QS based on the catch history of
original qualifying vessels, may use those vessels to continue to participate in fishing the
Gulf of Alaska (GOA), but are prohibited from using those vessels as trawl vessels in the
BSAL

Once issued, QS permits, and the Amendment 80 vessels or LLP licenses
associated with those QS permits, may be assigned to either an Amendment 80
cooperative, or the Amendment 80 limited access fishery. A QS permit may not be
subdivided and QS allocations of specific QS species may not be transferred or otherwise
reassigned. In order to form a cooperative, a minimum of three unique QS holders, not
affiliated through control or direct or indirect common ownership of greater than 10
percent, and a minimum of nine QS permits of the 28 QS permits that are eligible to be
issued under the Amendment 80 Program, must be assigned to a cooperative.

NMEFS assigns an exclusive harvest privilege for a specific portion of the total
allowable catch (TAC) assigned to the Amendment 80 program for the six defined
Amendment 80 species, as well as exclusive use of a portion of the BSAI halibut, Bristol
Bay red king crab, snow crab, and Tanner crab prohibited species catch (PSC). PSC
allocations are based on the aggregate QS held by all of the QS permits assigned to a
cooperative. The annual exclusive harvest privilege assigned to a cooperative is called
cooperative quota (CQ). Persons who do not participate in a cooperative are assigned to
the limited access fishery and compete for the TAC and PSC remaining after allocation to
cooperatives. Cooperative members may receive the benefits of ending the “race for
fish” thereby providing greater incentive to coordinate harvesting strategies, fish in
conditions that are likely to be more economically profitable, less dangerous, and respond
to changing conditions on the fishing grounds. The potential benefits that vessel owners
and operators may derive from participating in a cooperative, may not be realized by
participants in the limited access fishery who do not receive an exclusive harvest
allocation. Participants in the limited access fishery may have little incentive to
coordinate harvest strategies if they perceive a benefit by competing with other
participants in a race for fish.

A minimum groundfish retention standard (GRS) applies to all Amendment 80
vessels fishing in the BSAI. The GRS was recommended by the North Pacific Fishery
Management Council (Council) as Amendment 79 to the BSAI FMP in June 2003,
published as a final rule in April 2007, and became effective in 2008. As originally
recommended by the Council in April 2003, the GRS applied only to non-AFA trawl
catcher/processors equal to or greater than 125 feet length overall (LOA). All
Amendment 80 vessels over 125 feet would have been required to comply with the GRS
recommended by the Council under Amendment 79. Under the GRS, Amendment 80
vessels are required to retain a minimum amount of all groundfish harvested. The
percentage of catch that must be retained was 65 percent in 2008, 75 percent in 2009,
increasing to 80 percent in 2010, and fixed at 85 percent in 2011 and all future years.

Amendment 80 modified the GRS as recommended under Amendment 79 in two
critical ways. First, the GRS was extended to apply to all non-AFA trawl
catcher/processors operating in the BSAI, without an exemption for vessels under 125
feet LOA. Therefore, all Amendment 80 vessels, regardless of size, are required to
comply with the GRS. Second, Amendment 80 modified the method of calculating the
total retention of catch that applies to cooperatives. Under the GRS as modified by
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Amendment 80, each vessel participating in the limited access fishery must ensure that it
meets the GRS requirements. Vessels participating in a cooperative can aggregate the
total catch and total retained catch by all vessels in the cooperative. Therefore, vessels
with poorer retention rates may have an incentive to join a cooperative with other vessels
that have a better retention rate and are able to offset the lower retention rate of those
vessels. Vessels participating in the limited access fishery may face increasing difficulty
meeting the GRS if they cannot coordinate with other vessels. As the GRS increases,
vessels with lower retention rates may have greater difficulty meeting the GRS, if they
cannot coordinate with other vessels in a cooperative. A review of retention rates by
Amendment 80 vessels indicates that smaller vessels, typically those under 144 feet in
length overall, have lower retention rates than larger vessels due to more limited freezer
space and less sophisticated processing equipment that can improve product yields.

The Amendment 80 fleet is constrained by harvest limits in the GOA, commonly
known as sideboards, that limit the catch of pollock, Pacific cod, northern rockfish,
Pacific ocean perch, and pelagic shelf rockfish, as well as halibut PSC based on harvest
patterns during 1998 through 2004. Only specific Amendment 80 vessels that met
minimum participation thresholds in GOA flatfish fisheries during 1998 through 2004 are
allowed to target those species. A specific list of vessels eligible to target GOA flatfish is
listed in regulation. Specific GOA sideboard restrictions also apply to one vessel, the
Golden Fleece. That vessel demonstrated more dependence on GOA fisheries during
1998 through 2004 than other Amendment 80 vessels.

NMEFS published a proposed rule to implement Amendment 80 on May 30, 2007.
The proposed regulations limited participation in the Amendment 80 sector to those non-
AFA trawl catcher processors that qualified under the definition of the non-AFA trawl
catcher processor subsector from Congress’ CRP. The proposed regulations listed the 28
non-AFA trawl catcher processor vessels that met the criteria laid out in section
219(a)(7). Only listed vessels were permitted to fish in the Amendment 80 sector. Arctic
Sole Fisheries, the owner of the Arctic Rose (an original qualifying Amendment 80 vessel
that was lost) submitted comments on the proposed rule specifically addressing the
restriction of participation in the Amendment 80 sector to the listed vessels and the lack
of a replacement vessel provision in the regulation. NMFS published a final rule that
implemented Amendment 80 on September 14, 2007. NMFS maintained that Congress
had established the eligibility requirements for participation in the Amendment 80 sector
through the CRP and the non-AFA trawl catcher processor subsector, and that section
219(a)(7) limited participation to the vessels that met the qualifying criteria. NMFS
further explained that it could not provide replacement language in the regulations
because Congress did not authorize such action. After publication of the final rule, Arctic
Sole Seafoods challenged the Council’s and NMFS’s statutory interpretation of section
219(a)(7) and contended that the lack of replacement vessel language was arbitrary and
capricious.

On May 19, 2008, the U.S. District Court for the Western District of Washington
(Court) issued a decision invalidating those regulatory provisions that limit the vessels
used in the Amendment 80 Program. In Arctic Sole Seafoods, Inc. v. Gutierrez, the
district court found the statutory language of the CRP ambiguous as to whether
replacement of qualifying vessels with non-qualifying vessels was permissible, and found
the agency’s interpretation of the statute to be arbitrary and capricious. The court
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concluded that the inability to replace qualifying vessels with non-qualifying vessels
would ultimately result in the elimination of the sector through vessel attrition, and that
Congress had not intended such an outcome in the CRP. The Court ordered that “[t]o the
extent that [regulations] restrict[] access to the BSAI non-pollock groundfish fishery to
qualifying vessels without allowing a qualified owner to replace a lost qualifying vessel
with a single substitute vessel, the regulations must be set aside....” (Court Order).

The proposed action would modify the FMP to clarify the conditions under which
an Amendment 80 vessel may be replaced consistent with the Court Order. Since the
implementation of the Amendment 80 Program in 2008, some Amendment 80 sector
participants have expressed concern that the lack of Amendment 80 vessel replacement
provisions could impede the ability of relatively smaller Amendment 80 vessels from
complying with the GRS. Additionally, Amendment 80 vessel owners may wish to
replace smaller vessels with larger vessels to improve safety, to meet international class
and load line requirements that would allow a broader range of onboard processing
options, or to otherwise improve the economic efficiency of their vessels.

In October 2008, NMFS staff provided the Council with an overview of the Court
Order, the necessary amendments to the FMP to implement the Court Order, alternatives
to allow vessel replacement, and other aspects of the Amendment 80 Program that may
be affected by Amendment 80 vessel replacement (e.g., application of GOA sideboards,
assignment of QS permits to replacement vessels). After receiving this overview, the
Council recommended that staff initiate an analysis that would amend the FMP consistent
with the Court Order. The Council recommended two alternatives for consideration and
requested staff to examine whether the AFA contains provisions that would limit the
length, tonnage, or horsepower of Amendment 80 replacement vessels.

Purpose and Need and Alternatives

Based on the guidance that the Council provided, and the discussion paper that the
Council reviewed in October 2008, staffs have developed a draft purpose and need
statement and alternatives that would establish criteria for Amendment 80 vessel
replacement. The Council should review this draft purpose and need statement,
modify it as necessary, and approve it:

Staff Suggested Purpose and Need

Allowing Amendment 80 vessel owners to replace their vessels due to actual total
loss, constructive total loss, permanently ineligibility to be used in a U.S. fishery, or for other
reasons would allow vessel owners to improve vessel safety, meet international class and load
line requirements that would allow a broader range of onboard processing options, or to
otherwise improve the economic efficiency of their vessels. Allowing smaller vessels to be
replaced with larger vessels could improve the ability of vessel owners to comply with the
groundfish retention standard (GRS) applicable to all Amendment 80 vessels.

The alternatives recommended by the Council in October 2008 are listed below.
In addition, four options have been developed by staff to address issues raised in the
October 2008 discussion paper — limitations on the length of replacement vessels,
management of specific GOA flatfish sideboards, management of sideboards applicable
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to the Golden Fleece, and the implications of vessel replacement on QS permit
assignments. In the October 2008 discussion paper, staff noted that general requirements
applicable to original qualifying Amendment 80 vessels would apply to any replacement
vessel. The Council would need to specify how each of the options would apply to each
of the alternatives at final action. The Council should review the alternatives and
options, modify as necessary and approve them:

Alternative 1: Status quo. Vessels may not be replaced.

Alternative 2: The owner of an Amendment 80 vessel may replace that vessel
with another vessel only in cases of actual total loss, constructive total loss, or if
that vessel permanently ineligible to be used in a U.S. fishery under 46 U.S.C.
14108. Only one replacement vessel may be used at the same time (one-for-one
replacement).

Alternative 3: The owner of an Amendment 80 vessel may replace that vessel
with another vessel for any purpose. Only one replacement vessel may be used at
the same time (one-for-one replacement).

Option 1 (Applicable to Alternatives 2 and 3): Vessel size restrictions.

(a) A replacement vessel may not have a length overall greater than the

original qualifying Amendment 80 vessel it replaces.

(b) The maximum length overall (MLOA) requirements on LLP licenses

assigned to an Amendment 80 vessel would still apply.

(¢) No length restriction on replacement vessels (the MLOA requirements

on LLP licenses assigned to an Amendment 80 vessel would not apply).
Option 2 (Applicable to Alternatives 2 and 3): GOA flatfish sideboard
restrictions. A replacement vessel that replaces an original qualifying
Amendment 80 vessel that is allowed to directed flatfish in the GOA.:

(a) would not be allowed to directed fish for flatfish.

(b) would be allowed to directed fish for flatfish.

Option 3 (Applicable to Alternatives 2 and 3): Golden Fleece sideboard
restrictions. A replacement vessel that replaces the Golden Fleece:

(a) would not receive the same exemptions that apply to the Golden
Fleece.

(b) would receive the same exemptions that apply to the Golden Fleece.
Option 4 (Applicable to Alternatives 2 and 3): Assigning QS to Lost Vessels.
Allow the owner of an Amendment 80 Vessel to choose to assign a QS permit
from an original qualifying Amendment 80 vessel to the replacement vessel or
to the LLP license derived from the originally qualifying vessel.

Requirement under all alternatives: Monitoring and enforcement, permitting,
recordkeeping and reporting, prohibitions, and general GOA sideboard measures
that apply to original Amendment 80 vessels would continue to apply to all
replacement vessels.

Under Alternative 1, the FMP and regulations would continue to be inconsistent
with the Court Order. NMFS would continue to operate under the guidance provided to
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