AGENDA B-1
JUNE 1996

Executive Director's Report

Council Member Chan;

No, the Council member appointments are not out yet, and most likely won’t be out until later this month. The
changes to which I am referring here include welcoming aboard a new designee from the U.S. Fish and Wildlife
Service, Everett Robinson-Wilson, for his first meeting. He is the Regional Director’s Special Assistant on
Fisheries and Subsistence. The other change is that CAPT Bill Anderson is leaving us. He is retiring from the
U.S. Coast Guard to a new adventure in New Hampshire. He has steadfastly represented the Coast Guard here
since September 1992. We wish him well in his new adventure.

Section 210 Restrictions on Council Activities

As everyone has noted by now, there is no agenda item this time on IFQ development of vessel bycatch
allowances. As discussed in the May 13 letter from Rollie Schmitten to Chairman Lauber (item B-1(a)), Section
210 of the FY 1996 NOAA appropriations bill has been interpreted to preclude further IFQ development, and
vessel bycatch accounts. Item B-1(b) is a letter from three Council members requesting that the topics of IFQs
and comprehensive rationalization be added to the agenda. Item B-1(c) is a legal opinion on the subject in
response to a FOIA request by United Catcher Boats. Attached to that item is a letter from UCB disputing the
opinion.

Committee Nominees

Item B-1(d) is a request to replace Richard Merrick with Rich Ferrero on the BSAI groundfish team, and for John
Sease to replace Dr. Ferrero on the Gulf team. The SSC should have a recommendation on these changes, and
then we need formal Council concurrence.  We also have received nominees from the Fish and Wildlife Service
for Dr. Vivian Mendenhall to be on our groundfish plan teams, and for Dr. Steve Klosiewski to be added to the
SSC. Their resumes are attached to the other letters in B-1(d).

Also under that item is correspondence on changes to the AP. Pete Maloney has resigned and, at his suggestion,
Chairman Lauber has appointed Grant Yutrzenka to temporarily replace him. We need formal Council
concurrence to add Grant to the AP for the remainder of 1996.

- Salmon Plan Withdrawal

As you will recall from the April meeting, NMFS is in process of consolidating fisheries regulations and
eliminating various fishery management plans across the nation. The Council took formal action objecting to
withdrawal of our salmon FMP and we submitted a letter to Rollie Schmitten on May 7 (copied to you in the May
15 mailing) detailing the basis for our objection. ADF&G and the Alaska State Legislature also submitted letters,
the former objecting, the latter agreeing, to the withdrawal.

One of the main points we raised was whether the Secretary had authority to unilaterally withdraw an approved
FMP without prior Council action. Regarding that issue, we also sent a Freedom of Information request for any
legal opinions or writings on that authority. The e-mail response from Jay Johnson (item B-1(e)) indicated they
had nothing on record or any legal opinion, except for a herring plan withdrawal in Maine which does not seem
to fit the current situation very well. We may want to seek a formal legal opinion either from NOAA or a
consulting attorney.

FACOUNCILWMEETINGSUUN96\ACTION\EDRPT.696 1



T have heard that Congress might clarify its intent on this issue, either through changes to the Magnuson Act or
in the Congressional Record, but have no confirmation yet. The comment period on the withdrawal ended on May
9, but publication of the final rule will be delayed until October 1 this fall. Other councils have written to NMFS
opposing withdrawal of their FMPs. They include the Pacific Council on withdrawal of the Northern Anchovy
plan, South Atlantic on withdrawing the spiny lobster plan, and the Mid-Atlantic on withdrawing the bluefish
plan.

Other Regulatory Changes

On a second front, NMFS is proceeding to consolidate regulations on council operations. Item B-1(f) is the
transmittal letter we received with the proposed revisions of the 50 CFR 600 series regulations. Of special note
are the substantive changes proposed for part 605 which regulate how we conduct council operations. Among
them are restrictions on who can serve as the Governor’s designee, term limits for Council members, and changes
to sick leave payout that would affect new employees. '

NMFS requested comments on all changes by May 24. All eight councils wrote asking for an extension of the
comment period past the chairmen’s meeting that will be held July 9-11. NMFS offered an additional week, until
May 31. Item B-1(g) is a copy of the comments I submitted on May 7. You received an earlier copy in the May
15 Council mailing. Other councils have written to NMFS supporting our position. I am hoping that Congress
clarifies its intent on the issues raised, either directly in the Magnuson Act or in the report of Congressional
action. A Senate Commerce Committee report dated May 23, 1996, describing S. 39, speaks to term limits and
State designees. It clarifies that a member may serve for three "full” consecutive terms. It also says that ". . .
States may designate as their representative on a Council individuals who are not State employees . . . ."

September Council Meeting

The Council will meet in Sitka in September, the week of the 16th. We will be at the Sitka Convention Center;
lodging will mainly be at the Westmark Shee Atika Hotel. We should have an agenda out to you by early August.
I understand that lodging is very limited in the area.

Friendly Reminder on Final Votes

~ I’ve been reminded several times that the S0CFR 605 guidelines governing voting procedures require that a
written motion must be visible to all council members and the public before the vote is taken on final decisions.
We will endeavor to have copies of the motions available at the time of the vote, or to have them on an overhead

projector.
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e UNITED STATES DEFPARTMENT OF COMMERCE
Naotienal Cosanio entd Atmospheric Administretion
v . NATIDONAL MARINE REHERES SERVICE
ﬁ\ Jl 133S Eaav-Wamt Highwey
THE DRECTOR

Mr. Richard B. Lauber

Chairman, North Pacific Fishery
Management Council

605 West 4th Avenue

Anchorage, Alaska 99501-2252

‘Dear Mr. Lauber:

The President signed an appropriations bill (Public Law
104-134) for fiscal year 1996 on April 26, 1996 (see enclosed
excerpts). The Act provides funds for the Department of Commerce
through September 30, 1996.

Section 210 of the Act contains specific language that
prevents the Department of Commerce from using any appropriated
funds for certain purposes:

None of the funds appropriated under this Act or any other Act
may be used to develop new fishery management plans,
amendments or regulations which create new individual fishing
quota, individual transferable quota, or mnew individual
transferable effort allocation programs, or to implement any
such plans, amendments or regulations approved by a Regional

" Fighery Management Council or the Secretary of Commerce after
January 4, 1995, until offsetting fees to pay for the cost of
administering such plans, amendments or regulations are
expressly authorized under the Magnuson Fishery Conservation
and Management Act....

The Act expires on September 30, 1996. We have asked the
Department of Commerce Office of General Counsel for an opinion on
the effect of this section after that date.

Because they are funded through Federal appropriations, the
Councils and the National Marine Fisheries Service are covered by
this restriction. We are preparing an interpretive rule on the
scope of the prohibition, since Congress did not define the terms.
The rule will rely heavily on the definition of "individual fishing
quota" in S. 39, while the "individual transferable guota" will
resemble the individual fishing quota but with a transferability
aspect.

Work must be suspended at least during the next few months on

portions of plans or amendments that relate to individual fishing
quotas, individual transferable cuotas, or individual
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transferable effort allocation programs. For the North Pacific
Fishery Management Council, this limitation applies specifically to
the following:

1. Vessel bycatch accounts. These would be allocations of an
allowable take of prohibited species bycatch to an individual
vessel owner or to groups of vassel owners '

(bycatch pool). These allocations would be transferable or
not, depending on the Council’s choice.

2. IFQs for pollock. - A vessel owner would be allocated
annuglly a certain percentage of the pollock total allowable
catch.

Please consult Lisa Lindeman if you have any questions.

Sincerely,

<EFQAP‘ .A4£htgouﬂL.

Rolland A. Schmitten | 7=
Asgistant Administrator ‘
for Fisheries

Enclosure
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JUNE 1996

June 3, 1996

Dx. Clarence G. Pautzke

Executive Director -

North Pacific Fishery Management Council
P.0. Box 103136

Anchorage, Alaska 99510
Re: Discussion of Individual Quota Programs at the June Council Meeting

Dear Clarence:

In reviewing the agenda for cur upcoming Council mecting in Portland we note with concern
that there is no time reserved for any discussions of the pollock ITQ program, VBAS or the possible
inclusion of king and Tanner crad fisherics in the study of IFQs. You will note from the attached record

. af decisions from our January meeting that the council voted to put these issues on the agenda for our June

meeting.

While we are aware of the language in section 210 of the 1996 appropriations bill that apparently
prevents tho Council and NMFS from using any appropriatcd funds to work on individual quota programs
until Septembor 30th, and that there are engoing discussions in Congress regarding amendments to the
Magnuson Act (hat might limit consideration of individual quotas bsyond that date, we fail to sec where
these congressional expressions prevent the council from discussing measures that we deem as appropriate
to rational management of the fisherics undor our jurisdiction. It scems to us that to do otherwise is to
abdicato our responsibility as Council mombers and as a responsible management body charged with
managing the fishery resources of the North Pacific.

We understand that one reasan these issues were not agended for discussion at the June meeting
apparently was the lack of time dus to the pross af other important issues and the need to complete the
meeting on Sunday. Considering that the industry cod negotiators have now reached agreement on the
contentious cod allocation issue, the 12 hours set aside for the cod discussions should now be available for
the individual quota and other issues.

We feel it is quite important that we meve forward with continuing discussions on the
Comprehensive Rationalization Program. Several important council decigions such as inshore/ofshore,
the moratorium and license limitation, including the proposcd expansion of CDQs and their operational
provisions were predicated on us pushing forward with CRP. If CRP discussions stop at this junciure,
jt:;: ':‘;ogrm, several of which arc temporary or not yet approved by NOA A/Commerce, are put in

We realize that it is too latc to modify the draf agonda as it has alrcady been sent out.
Accordingly, by this letter we want to put the Council on notice that at the beginning of the meeting and
before final approval we intend to move to modify the agenda to accommodate discussions on the above
referencod individual quota issues and CRP itself. We would ask that in the intcrim you give some
Wnbhmmwmsnﬁgmuukhaudduﬁngmemwﬁng.mmmcnmmy
documents required for meaningful discussions by the Coungcil.

Yours sincorely,
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DRAFT MINUTES
NPFMC
JANUARY 1996

in the limited tme we have been sbis to devots to this project sinoe September, we have concentrated on some
of the lesuss identified above. Many lend themsoives only to qualitative sssessment, but are stili extremely
criical in understanding how a pollock-only IFQ program would work, and in defining the various elements and-
oplions for the system. Wa hope that these discussions, found under lam C-5(a)(4), will shed light on some
ofthe mechanics of this program, and help the Counclt make some basic decisions early on which will make
the process much more tractable for both the Councll and the analysts. This is the area in which we will

concentrate the remainder of our report.

kem C-2(0)(5) Is a short discussion from Septsmber which focuses on ona inltial allocation issue which has the
potential to greatly simplify the complexity, and perhaps the contentiousness, of the initial aflocations of
QS8/NFQs/PQs. These allocations options sare contained in the original proposal from June 1895 and are

in a letter from Alaska Ocean Seafoods. n essence, these options would guarantes a minimum
IFQ In the initial allccation - for example, not less than some percentage (75% to 85%) of a vessel's catch in
arecent tme period. Under this type of aiternative, the impact of historical participation (catch), or weighting
factors, is greatly reduced. .

Finally, fom C-5(a)6) contains letters received on this issue since the June 1985 meeting, including a letter

to Rollle Schmitten from Congressman Bob Livingston and Ssnator Ted Stevens regarding further
_implementation and development of IFQ programs by NMFS and the Councils. How far and fast we move

shead in ITQs will in part depend on the outcome of Magnuson Act reauthorization. o~

Neither the AP nor SSC addressed this agenda item,
DISCUSSION/MOTIONS

The Council received a brief overview of staff work on the outline for the analysis of a pollock IFQ program in
the BSAIL. Council alsomeivedamﬁ'disnﬁsionpaperontheeomponems of such a program. Council
members did not discuss the various elements and options of the plan at this meeting. However, based on earlier
reports on ths status of crab stocks and public comments, the Council did consider adding the BSAT crab fisheries
to the analysis for an IFQ program. Council members also discussed Scnator Steven's comments with regard
to 8 potential moratorium on future IFQ programs. Some felt that the Council should delay any further work on
[FQ programs until after the Magnuson Act is amended; however, others felt it would be betier o contime wink
on 8 program 0 that ons could be implemeated as soon as possible after any moratorium expired.

Dave Fluharty moved that the Council consider bringing the BSAI king and Tanner crab fisheries back
into the IFQ analysis. The motion was seconded and failed by a tie vote, 5-5, with Barker, Fluharty, Berg
(for Pennoyer), Pereyra and Tillion voting yes and Behnken, Benton, Mace, O’Leary and Lauber voting

* no (Samuelsen was absent), ‘ 7~
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DRAFT MINUTES
NPFMC
JANUARY 1996

Wally Percyra moved to direct staff to take a more comprehensive look at the transferability vs. non-
transferability issue in the analysis. The motion was seconded and carried, 8 to 2, with Mace and Lauber
voting no (Berg voting for Pennoyer; Samuelsen absent).

Dave Fluharty moved that the Council notify the public that the next time the Comprehensive
Rationalization issue is on the agenda that the subject of adding the BSAI crab fisheries back into the JFQ
analysis for pollock will be discussed, The motion was seconded and carried, 7 to 3, with Benton, Mace
and Lauber voting no (Berg voting for Pennoyer; Samuelsen absent).

SUMMARY

The Council asked staff to further develop the discussicn of transferability and non-transferability in the pollock
TFQ analysis. The Council also voted to notify the public that they intend to consider the addition of the BSAI
king and Tanner crab fisheries to the study of IFQs the next time IFQs are on their agenda, which will be the June
1996 Council meeting in Portland, Oregon.

(b)  VBAs/BOs

ACTION REQUIRED

Review analytical outiine, review list of elements and options to be anaiyzed, and provide further direction to
sinft.

BACKGROUND

Ouring discussions on staff tasking in September, the Councll identified development of a system of individual
bycatch sccountability as one of the top priorities for staff resources. Staff with the NMFS' Alaska Figheries
Science Centar developed an analytical game plan, and iniial list of alternatives to be analyzed, for
presentation at the Decomber 1885 meeting in Anchorege. The list of altomnatives (elements and options for
such & system) was based primartly on a proposal far VBAS submitted by United Catcher Boats (UCB) At that
meeting the Council decided to postpone further discussion of this agenda item until January 1996, so that they
would have more time to review the materials presented in December and to be able to devote the time
necessary for meaningful discussion of this issue.

N L The scheduie proposed by the snalysts would aliow for initial review of the analysis in April, with a final decision
possible in June, dapendent upon the Council finakzing the elements and cptions for analysis. As with previous

“FQ type” managoment programs, a vasiely of cptions may be examined with regaid to; Initial aflacatons; use

and transfersbiity; ownership; monitoring; and, other components of the system. The briefing materials from

GAHELEN\WPFILESWMTOMINUANMIN.96 25
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| UNITED STATES DEPARTMENT QR COMMERGE

‘~ Natlona) Ocsanle end Atmospheric Adminiatration
A v/ OFFICE OF THE GENERAL COUNSEL
Waghingeon, O,C, 0230

5 , May 29, 1996

I am responding to your iaquiry about Gary Matlock’s letter to
ific Plshery. Management Council conveying the
rpretation of section 210 of the appropriations
etter also contained a FOIA request, which I will

. Thera are no documents, other than the Matlock
dragft interpretive rule, addressing the exclusion of
elopment quotas (CDQs) from the scope of section
explain our reasons for the exclusion of CDQs in

agency’s int
bill. . Your
addresg firs
letter :and

this Je¢tter.

Ve havi vecdived no documents fron any Congressional aoﬁree on

!

the s¢ope of section 210. I did have a telephone conversation
with Trevor [McCabe of thq Senate Commerce Committae, after the
agency;had gecided that vessel bycatch accounts (VBAs) were
coversd by gection 210, and informed him of our nterpretation.
I also: explgined our reagons for excluding CDQs and ingluding
VBAs to Jus§in LeBlanc of Senator Murray’s staff in a meeting on
May 22. Algn Risenhoovey, of our legislative Affairs office,
also mpoke yith David Whaley of the House Committee on Resources
staff and with Trever ncfabe, after our interpretation had been
detethﬂned. ! - ,
. Compunity Development Quotas

In attemptipg to discern Congress’ intent, we looked at the
definitions| of "individ::l quota" (I1Q) in the House bill and of
"individual| fishing quotad" (IFQ) in the Senate bill, We also

examined th
sections' a
programs,
exanined o

context of those definitions as they appear in
ressing nev requirements for traditional IQ or IFQ
ile the definition of “individual fishing quota® =-
of context =~- can arguably be stretched to encompass
ieve congrcss intended to distinguish between these
allocations. The scheme of traditional IQ or IFQ
allocation af total allewable catch among individual
their for-profit corporations. CDQs, on tha other

hand, :are designed to benafit entire coastal communities.
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In the House Bill, CDQs are covered in section 14, while:
"individual qpota limited pccess programs® are addressed in
section 16. Thaxe is no ipdication in the bill or in any
legislative history of which I am aware that the requirements in
soceggnfls, sfich as the moratorium and fees, were meant to apply
to CDQs. )

bill, section 112 addresses CDQs, and section
IFQs. The mpratorium on new IFQs in the start

y did not cover CDQs, bacause otherwise the

rk=up to cop nev CDQs at the current percentage
been necessary. Of interest is the fees gection
sets fees on the value of fish harvested "under °
fishing quogta program or community development
If the Senate dratters considersd CDQs encompassed
e Stevens adendment at mark-up to add CDQOx to that
d have bean ynnhscessary. The fees are then put tao
8,  under the tvo separate sections on IFQs and CpQa.

differences Hetween IFQs and cDQe and this

istory, we believe the drafters of saction 210 would
ly used the $erm "community development quotas® if
nded to troeie the developnent of new CDQ programs,

Vess$l Bycatch Accounts

g VBAsS, we lpoked at the Senate bill, particularly
tion of IFQ and the treatment of bycatch allecations
7(a). That section would add a provision to the
that begins,. "Notwithstanding section 303(d),...the
North Pacifip Council may: recommend, and the Secretary may
apfrogc. conparvation and management measures vhich provide

al oaaqiona f regulatory discarde to individual fishing vessels

Based oh the
legislative

have explici
they hagd int

at section 1
Magnuson Act

- a8 an -incentiive to reduce per vessel bycatch and bycatch rates in

a fishgry...['. Section 303(d) contains the moratorium on IFQs,
which indicates the Senats drafters thought VBAs would be subject
to the moratprium unless exempted by the initial phrase.

|
The definition of IFQ :zdnke of an allocation of total allowable
catch. . As understand the VBA pyoposal, a certain amount of

d be establighed for a givaen fishery, gear, and area,
unt would be ‘allocated to vessels. This cap on tha
ies is the oquivalont of a total allowable catch faor

bycatch ape
pecies.

a targeted

t the IFQ definition’s reference to a permit to
sh neans it c¢annot apply to bxeatch, vhich ia often
the sea, But the meaning of “harvest" daeg not
include retention. 1In addition, the dafinition in
ill of the allocated "regulatory discards*

£ish that ¢t ba retained but not sold. Wa believe
8 & form of IMq.

returnad to
neceasarily
the Sanate

e
B

i
I
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The agency’s intarpretation of sectioen 210 is not a reflection of
its attjtude rd the u:g‘:ul.mu of either CDQms or VBAs; it ia
an attempt to discern cbjedtively what Congress intended.

sincerely yours,

Aty oo
. | ia. aret Frailey ag:;.d

stant General
for Fisheries

D
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~. Author: RBerg (Ron Berg) {(Ron Berg@FME@FAK)} at BANYAN
Date: 6/6/96 2:34 PM
Priority: Normal
TO: Clarence Pautzke at "“NPCouncil
TO: Chris Oliver at "“NPCouncil
Subject: fyi..

Message Contents

Ms. Maggie Hayes

United States Department of Commerce

National Oceanic & Atmospheric Administration
Office of General Counsel for Fisheries

1335 East-West Highway

Silver Spring, MD 20910

Dear Ms. Hayes:

We have reviewed your letter of May 29, 1996 to Mr. Brent Paine, concerning
the Agency's interpretation of the § 210 appropriations language as it
impacts CDQs and VBAs. With all due respect, we find the Agency s
reasoning to be non-persuasive and ask you to re-examine your conclusions.

VBAs

You stated that the Agency "looked at the Senate Bill, particularly the
definition of IFQ and the treatment of bycatch allocations at Section

. 117(a). The section...begins, notwithstanding Section 303 (or)... "what

' follows is your conclusion that since § 303(d) contains the IFQ moratorium
language, the drafters "thought VBA s would be subject to the
moratorium...".

We suggest you re-examine the Senate Bill. Section 117(a) actually states
"notwithstanding Section 304(d), ...". Section 304(D) is the individual
fishing quotas fee provision, not the moratorium provision. Not only has
the Agency committed an error in its interpretation, but the separate
provision authorizing VBA fees underscores that VBAs and ITQs are different
entities, each requiring its own fee

authorization.

The Agency next claims that "the definition of IFQ speaks of an allocation
of TAC. The word "allocation" is not used in the Bill s definition of IFQ.
See § 103(20). Under no reasonable interpretation of that definition
could an IFQ be understood to represent an allocation of TAC. This is
precisely what an IFQ is not. If anything, it is an allocation of a right
to harvest a percentage of the TAC. The Agency s interpretation here is
not only based on language which does not appear in the bill, but it plays
directly into the hands of IFQ critics who claim quotas represent a
property interest in fish. Furthermore, a cap on bycatch is not the
equivalent of a target species TAC.

A bycatch cap is part of the TAC for that species overall, whether as a
target species or as bycatch.

™ Lastly, with regard to VBAs, the Agency argues that Mr. Paine's position
that "harvest" does not apply to bycatch, is essentially irrelevant. You
fail to take into account, when you claim that "harvest does not
necessarily include retention", that IFQ s pertain only to the target
species. The IFQ definition does not apply to bycatch. Quota is a permit
to harvest a quantity of target species only, described as a percentage of



TAC of that fishery. The issue is not which fish are retained or
discarded. The distinction is between which fish may be harvested under .
IFQ, and which may not. Nothing contained in the language of the Bill s
definitions supports the conclusion that VBA s are a form of IFQ s.

CDQ s f

You state that the Agency looked to the House Bill IQ definition and the
Senate Bill IFQ definition to discern Congress intent. As you well know,
S. 39 has not been before the. full Senate. We are unaware of any precedent
supporting a determination of Congressional intent from the Committee
process only when a bill has not progressed to the full Senate. We believe
it is perilous for the agency to do so.

The Agency apparently considered the "context of the definitions" and
determined that IFQ s and CDQ s are independent entities. We fail to see
any support for this conclusion in the definition. Section -16(a)(6) (vi),
which describes the contextual requirement for an IQ program, includes "the
cultural and social frame work relevant to the fishery and the local
coastal communities...". Subsection (iii) describes "dependence on the
fishery." These are the salient factors of a CDQ program. The Section
16(a) (2) definition of IQ is certainly expansive enough to include CDQ s
and aptly describes CDQ programs as well as IQ programs. You have already
concluded that the Senate Bill definition is broad enough to include CDQ s.

Notwithstanding the foregoing, you state: "we believe Congress intended to
distinguish between..." CDQ s and ITQ s. If Congress had intended to
distinguish between CDQ s and ITQ s, Congress would have simply and
summarily done so. The Agency s statement that IQ/IFQ programs allocate
amongst individual fishermen while CDQ s allocate to coastal communities is
a distinction without a difference. -~

The agency next discusses Section 112 of the Senate Bill. The term
community development quotas is used far too frequently in the Bill to be
undefined, yet it is not defined in § 112, or elsewhere. Since CDQ is not
independently defined in the bill, the implication is that the definition
is found in the IQ/IFQ general definitions.

The Agency next concludes' that because Section 110(c) was amended to
include CDQ s, that CDQ s must be separate from ITQ s. If you follow that
logic out to its rational conclusion, you will see that § 110(c) is titled:
IFQ Fees. The clear implication is that both programs are subsets of IFQs.
The additional language merely clarifies that CDQs are ITQs.

You also state that the drafters of the § 210 appropriations language would
have used the term "CDQ" if they had intended the prohibition to include
such programs. How could they, when the term is not even defined? They
used the term which is defined, and which, by its definition, encompasses
IQ/IFQ/CDQ programs.

Finally, you point to the process of introducing amendments in this
committee mark-up as further support of the agency s position. We have
already commented on the propriety of relying on mark-up procedures to
determine legislative intent. Furthermore, as you well know, mark-up is
part of the political appeasement process. The offering of amendments at
mark-up is not indicative of legislative intent. N

FOIA Request
We would like to broaden the scope of our prior request. We are interested

in seeing any and all documents related to interpretation of § 210, not
merely written communication from Congressional sources. This would



include internally generated Agency documents and notes of key staffers.
We would also like to broaden the scope of our request to include
application of § 210 prohibition in any region, not only the North Pacific.
We have learned that other councils have received letters telling them to
o~ stop work on programs interpreted to be prohibited by § 210. We are also
interested in any notes of your referenced conversations with Trevor McCabe
and Justin LeBlanc; and Alan Risenhoover s conversation with David Whaley
and Trevor McCabe. We note that such conversations and written materials
emanating from them would not be protected by an agency claim of
deliberative process privilege, since you explicitly state that such
conversations occurred after the agency had made its decision. Finally, we
note that Trevor McCabe stated that the purpose of including VBAs in the §
210 prohibitions was to put pressure on the Washington delegation to
succumb to Senator Stevens wishes. This is not a legitimate use of Agency

discretion.

Thank you for your consideration.

Sincerely,

Elaine Weinstein

Independent Fishermen for Fair Quotas
Brent Paine

United Catcher Boats

ccC:

Rollie Schmitten
Senator Patty Murray
Senator Slade Gorton
Steve Pennoyer

/. Lisa Lindeman
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Alaska Fisheries Science Center
7600 Sand Point Way NE, Bin C15700
Seattle, Washington 98115-0070

MAY -6 1996

Clarence G. Pautzke

North Pacific Fisheries Management Council
605 W. 4th Avenue, Suite 306

Anchorage, AK 99501-2252

Dear Clarence;

Subject to the concurrence of the NPFMC, we wish to change our Marine Mammal Division’s
staffing on the BS/AI and GOA Plan Teams. At the present, Richard Merrick is on the BS/AI
team, and Richard Ferrero is on the GOA team. We would like to replace R. Merrick with

R. Ferrero on the BS/AI team, and John Sease (resume attached) will replace R. Ferrero on the
GOA team. R. Merrick will then be available to fill in for the regular Plan Team members if they
should not be available to perform Plan Team activities.

We request that the changes take effect for the August plan team meetings.

Sincerely yours

Acfing Science & Research Director
Alaska Region

cc: Howard Braham
Richard Ferrero
Richard Merrick
John Sease

@ Printed on Recycled Paper



JOHN L. SEASE

Bom: . 26 December 1951, Middletown, Conn.
Education: University of Maine
Orono, Maine

B.S. Wildlife Biology, December 1976

University of Alaska
Fairbanks, Alaska
M.S. Wildlife Biology, May 1986

Recent Work Experience:

June 1991 - to present. Wildlife Biologist, Steller Sea Lion Task
Alaska Ecosystem Program
National Marine Mammal Laboratory, NMFS
Seattle, WA

Most work directly related to the Steller sea lion research program, assisting with planning and
participating in all aspect of field research, data analysis, and writing of scientific papers and
technical reports. Individual duties have included capture, handling, measuring, and tagging
of sea lions of all ages, as well as the attachment of , time-depth recorders and other
telemetry instruments. Additional duties have included participation in field research on
harbor seals and several species of whales in Alaska and California sea lions and northern fur
seals on the Channel Islands in southern California. :

May 1987 to June 1991 Wildlife Biologist, Protected Resources Management Div.
Alaska Region, NMFS .
Juneau, AK

Duties included involvement with a wide variety of issues related to marine mammals, such as
assisting with the development and implementation of regulations as they pertain to marine
mammals and other protected species, reviewing applications for resource development or
scientific research that could have an impact on marine mammals, and supplying information
to other federal or state agencies. Individual tasks included participating in the early
development of regulations governing the interactions between marine mammals and
commercial fisheries, drafting portions of the Recovery Plan for Humpback Whales, and
assisting with response to the EXXON VALDEZ oil spill in Prince William Sound.
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\lay 21, 1996

\ir. Richard B. Lauber

¢ hairman
“orth Pacific Fishery Management Council
0)S West 4th Avenue

Anchorage, AK 99501-2252

(>ear Rick:

| have decided to take a “break” from the Council family and concentrate on my production
responsibilities at UniSea in Dutch Harbor. The decision to resign from the Advisory Panel
has been very difficult for me and one that I take very seriously. 1havebecna member of the
AP for five years and have found the experience 10 be extremely valuable. As the fishing
<casons continue to constrict and the need to produce more species and increase quality and

recovery, my position as Director of Production at UniSea will demand more of my time.

7 My decision should not be interpreted as either UniSca of myself belicving that the activities
of the AP are not important. On the contrary, UniSea intends to remain very active in the
Council process and would like to nominate Grant Yutrzenka as my replacement on the AP.
Grant is an integral part of UniSea’s management and will make an excellent member of the

Advisory Panel. Grant's letter requesting appointment is enclosed for your review.

Rick, 1 would like to thank you and the rest of the Council Members for continuing to support
my membership on the AP 1 am proud of my participation in the Council family and look
torward to continuing to provide input to the Council’s deliberations.

Sincerely,
UNISEA, INC.

Pete Maloney
Director of Production

/po

Enclosure

‘1’:4%:.&;?;.683‘ o0t Street, P.0. Box 97018, Redmand. Washington 080739719 (206) 8818181 FAX (208) £82-1660
74
Rd 82:7 Q3H 98-ZC-AVR ~



©&).UniSea
May 21, 1996

Mr. Richard B, Lauber, Chairman

North Pacific Fishery Managcment Council
605 West 4th Avenue, Suite 306
Anchorage, AK 99501-2252

Dear Mr. Lauber:

1 am writing to express my interest in filling the position on the Advisory Panel to the North
Pacific Fishery Management Council being vacated by Pete Maloney. I have been involved in
the fishing industry for a number of years and feel T am both qualified and motivated to serve

and be an effective member of the AP.

I have been involved in purchasing salmon from the Columbia River to Nome, herring from San
Francisco to Norton Sound, and several species (including halibut and black cod) in between.

Being cmployed by UniSea, 1 have become closely involved with crab and groundfish in both

the Guif of Alaska and the Bering Sea. Asa resident of Alaska for the past 15 years, [have a

citizen’s environmental and conservation concermns, and ip light of my employment in the -~
fisheries industry 1 recognize the balance that needs to be maintained beiween cavironmental and
business concerns.

My education and background are centered around practicality and analysis. 1 have a Bachelor's
Degtee in Business Administration with an emphasis in accounting from the University of
Alaska - Anchorage. As an Alaska resident, 1 was an officer in the U. S. Air Force, a controller
for a small scafood processing company in Anchorage, a fish buyer as mentioned above, and I
currently oversee the administrative and systems groups in Dutch Harbor plus signing the
weekly NMFS production reports. In addition, I've becn the project leader for waste water
reduction and product development, focusing on developing higher value for many groundfish
byproducts.

n summary, I fecl I have a wide background in North Pacific fisheries and Alaska. I also work
for the largest shorebased processor in the Bering Sea. As a representative of UniSea, 1 believe
we have a responsibility to participate in the issues affecting our industry. 1believea position
on the AP would enhance our responsibility to participate and I would appreciate being selected
to the Council “family” as a member of the Advisory Panel.

Sincere,

Grant B/ Yutrzenka 7

UniBea, ino,
18400 Northeast 80th Street, P.O. Box 87019, Redmond, Washington 980739716 (206) 681.8181 FAX (208) 882-1660

W L2:7 Q3K 96-7Z-AVR



Curriculum Vitae
Steven P. Klosiewski

Education :
Ph. D. Zoology (Aquatic Ecology). 1991. The Ohio State University. The role of
pumpkinseed sunfish predation in structuring snail assemblages in northern
Wisconsin lakes.

M.S. Zoology (Aquatic Ecology). 1981. The Ohio State University. Zooplankton-
yellow perch interactions in Nebish Lake, Wisconsin.

B.S. Fisheries Management. 1978. University of Wisconsin - Stevens Point.

Work Experience
1994-1995. Fishery Biologist (Biometrician), U.S. Fish and Wildlife Service,
Anchorage, AK.

1988-1994. Wildlife Biologist (Biometrician), U.S. Fish and Wildlife Service,
Anchorage, AK.

1983-1988. Research Assistant and Teaching Assistant, The Ohio State University,
Columbus, OH :

1981-1983. Research Biologist, Savannah River Ecology Laboratory, Aiken, SC.

Publicati
Bronmark, C., S.P. Klosiewski, and R.A. Stein. 1993. Indirect effects of predation in
a freshwater, benthic food chain. Ecology 73:1662-1674.

Bart, J., and S.P. Klosiewski. 1989. Use of presence-absence data to measure
changes in avian densities. Journal of Wildlife Management 53:847-852.

Lodge, D.M., KM. Brown, S.P. Klosiewski, R.A. Stein, A.P. Covich, B.K. Leathers,
and C. Bronmark. 1987. Distribution of freshwater snails: spatial scale and
the relative importance of physicochemical and biotic factors. American
Malacological Bulletin 5:73-84.

Carline, R.F., and S.P. Klosiewski. 1985. Responses of fish populations to mitigation
structures in two small channelized streams in Ohio. North American Journal
of Fisheries Management 5:1-11.

Memberships
American Fisheries Society
Biometric Society
American Statistical Association



Name
Date

Job Title
Address

Contact
Numbers

Education

Experience

1983-present

1983-1986

1982-1983

1976-1982

1972-1976

1969-1971

CURRICULUM VITAE
Vivian Margaret Mendenhall

15 April 1996

Marine Bird Coordinator
Nongame Migratory Bird Program
U.S. Fish and Wildlife Service
1011 E. Tudor Road

Anchorage, Alaska 99503

Phone: (907) 786-3517
Fax: (907) 786-3641
E-mail: vivian_mendenhall @mail fws.gov

Pasadena High School, Pasadena, California (1961)

University of California at Los Angeles; B.A in Zoology (1966)
University of California at Berkeley; M.A. in Zoology (1970)
Aberdeen University, Aberdeen, Scotland; Ph.D. in Zoology (1976)

Marine Bird Coordinator; U.S. Fish and Wildlife Service, Anchorage, Alaska.
Provide unified rationale for seabird management and research in the state. Review
research results; write plans; propose management policies; comment on permit
applications and impact statements of other agencies. Serve as liaison with fishery
observer programs of National Marine Fishery Service and Alaska Department of
Fish and Game; train observers and collaborate in analysis of bird bycatch data.

Planning Biologist; U.S. Fish and Wildlife Service, Anchorage, Alaska. Wrote
descriptions of biology and environmental impact statements for four National
Wildlife Refuges (Alaska Maritime, Tetlin, Kanuti, and Nowitna).

Volunteer, Australian National Parks and Wildlife Service, Queensland, Australia.
Monitored seabird populations at Raine Island and seabird movements at Brisbane
International Airport.

Wildlife Biologist (Research); U.S. Fish and Wildlife Service, Patuxent Wildlife
Research Center, Laurel, Maryland. Monitored populations and contaminant
problems; wrote plan for long-term monitoring of Eastern Brown Pelicans;
performed experiments on secondary effects of pesticides on Barn Owls.

Ph.D. research at Aberdeen University, Aberdeen, Scotland. Field observations
and experiments on survival of Common Eider ducklings, with emphasis on
predation, parasitism, feeding behavior, and effects of weather. Conclusions:
predation was the principal mortality factor, but it was correlated with weather;
recruitment to the population was approximately equal to adult mortality.

Technician; University of Alaska, Fairbanks. Wrote literature review on problems
caused by shellfish processing wastes; administered psychological tests to
mountaineers; managed Wildlife Management library.



1966-1969

V.M. Mendenhall-p.2

Master’s degree research at University of California at Berkeley. Investigated
feeding ecology and social behavior of shorebirds on the coast of California and

* desert marshes in Oregon.

1963-1969

Certificates

Other
Experience

Selected
Publica-
tions

Laboratory aide and fcaching assistant positions at California Institute of
Technology, Pasadena, University of California at Los Angeles, and University of
California at Berkeley.

Certified Wildlife Biologist, The Wildlife Society, 1980
Private pilot’s license (single engine land), 1986

Fishing (family set-net site, Bristol Bay); mountaineering, skiing; languages
(read and speak German and Russian slowly)

Mendenhall, V.M., and T. Anker-Nilssen. 1996. Seabird populations and
commercial fisheries: do we need to worry? Circumpolar Seabird Bulletin 2, in
press.

DeGange, A.R., R.H. Day, J.E. Takekawa, and V.M. Mendenhall. 1993. Losses
of seabirds in gill nets in the North Pacific. Pp. 204-211 in K. Vermeer, K.T.
Briggs, K.H. Morgan, and D. Siegel-Causey, eds. The status, ecology, and
conservation of marine birds of the North Pacific. Canadian Wildlife Service,
Special Publication.

Mendenhall, V.M. 1992, Distribution, breeding records, and conservation
problems of the Marbled Murrelet in Alaska. Proceedings of the Western
Foundation of Vertebrate Zoology 5: 5-16.

Mendenhall, V.M. and H. Milne. 1985. Factors affecting ducking survival of
eiders Somateria mollissima in northeast Scotland. Ibis 127:148-158.

Mendenhall, V.M. 1979. Brooding of young ducklings by female eiders
Somateria mollissima.. Ornis Scandinavica 10:94-99.

Mendenhall, V.M. and R.M. Prouty. 1979. Recovery of breeding success in a
Iljgplsllgtgon of brown pelicans. Proceedings of the Colonial Waterbird Group
78:65-70.

Mendenhall, V.M. 1975. Growth and mortality factors of eider ducklings
Somateria m. mollissima in north-east Scotland. Unpubl. Ph.D. dissertation,
University of Aberdeen, Scotland.

Mendenhall, V.M. 1971. Utilization and disposal of crab and shrimp wastes.
University of Alaska Cooperative Extension Service, Publ. no. 15. 41 pp.

Mendenhall, V.M. 1970. Feeding ecology and behavior of the willet. Unpubl.
M.A. thesis, University of California, Berkeley.
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AGENDA B-1(¢)
JUNE 1996

Author: JSJohnso (Jay S. Johnson) {Jay S. Johnson@GCENOAA) at BANYAN
Date: 5/20/96 2:31 PM

Priority: Normal

Receipt Requested

TO: Clarence Pautzke at “NPCouncil

Subject: FOIA

Message Contents

I am sorry we have not yet been able to find anything at agency
headquarters that is responsive to your request. The GCF files were boxed
when they had to move out of Building One in Silver Spring for health
reasons. I asked GCNE to get the program's files in Gloucester which
pertain to the withdrawal of the Atlantic herring FMP a number of years
ago. The northeast program staff has been overwhelmed by the effort to
secure Secretarial approval of Amendment 7 to their groundfish FMP and has
not been able to search their archives for the necessary information. I
reiterated your interest in obtaining those files and Pat Kurkul has
promised to pull her files; however, you might want to try the
inter-council network and ask Doug Marshall if he has anything on point.
As I told you during our brief visit a few weeks ago, the herring plan
failed because compatible state regulations were not adopted by Maine.
3ince the plan had been approved with the understanding that Maine would
cooperate with the Council and the Secretary, it was disapproved by the
Secretary when the lack of cooperation became apparent. I believe all that
was done procedurally was to publish a proposed notice of withdrawal of
approval followed by a final rule actually removing the regulations. I
will get back to you when I have something in hand from the northeast

region.
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‘& ;j 1335 Enst-Weat Hghway
N g Siver Sprng. MO 20910
THE DRECTOR

o 2 4 1958

MEMORANDUM FOR: Distributio
AAajl;uL.
FROM: Q -Rolland A. Schmitten

SUBJECT: Council Operations and Administration Handbook .

In March 1995, President Clinton directed all Federal agencies to
undertake a review of all of their regulations, with an emphasis

on eliminating or modifying those that are obsolete, duplicative,
or otherwise in need of reform. : _ :

A review of our regulations resulted in a proposed rule to-
consolidate nine CFR parts (parts 600, 601, 602, 603, 605,

611, 619, 620, and 621) into one, whirh would contain general
provisions of the Magnuson Fishery Conservation and Management
Act (Magnuson Act) (Attachment 1). In addition, I decided

that, since part 605 provides quidelines, not regulations, for
Councils’ operations and administration, almost all of this part
could be removed from the CFR, and the materials contained in
that part placed into a Council Operations and Administration
Handbook (Handbook) (Attachment 2). This Handbook would be
similar to the Magnuson Act Operations Handbook dated March 1985,
which was withdrawn on March 11, 1992. The only exceptions are
that two paragraphs from § 605.23, on principal state officials
and their designees, would be included in the regulations at

§ 600.205. Also, the Oath of Office from § 601.23 would be
revised and shortened and included in the Handbook in Chapter 2,
Paragraph (b) (1). It is my intention to make the Handbook
effective by the time we publish the final rule for the
consolidation of part 600.

soli of Pa 6 0. a ook.

As a result of the consolidation effort, NMFS decided to propose
the following substantive changes to part 605 (which will be
reflected in the new Handbook): (1) Guidance that appears in the
terms and conditions under the awards, OMB circulars A-110 and
A-122, or in 15 CFR part 29b is removed from the financial
management section of the regulations and is not included in the
Handbook:; (2) a meeting notice must include language that the
meeting is accessible to people with disabilities (Chapter 2,
Paragraph (c) (1) (ii)):; (3) Council staff are not eligible to
receive locality pay (Chapter 2, Paragraph (d)(5)(iii)): (4)

_Council staff hired after [insert the effective date of the final




rule] will not receive payment for unused sick leave upon
retirement or death (Chapter 2, Paragraph (4) (7)(ii)): (5)
Councils may set up two bank accounts for payments of unused
annual (upon separation) and unused sick leave (upon retirement
or death) (Chapter 7, Paragraph (d) (7)(iii)):; (6) total employees
benefits increase from 20 to 26 percent of employees’ gross
salary (Chapter 2, Paragraph (d)(8)): (7) instead of the
Assistant Admlnistrator for Fisheries, the Regional Director will
make recommendations to the NOAA Grants Officer about foreign
travel (Chapter 2, Paragraph (d)(10)(i)):; (8) Councils can
purchase property insurance under certain conditions (Chapter 2,
Paragraph (e)(3)(ii)); and (9) only-a full-time state employee of
the state agency responsible for marine and/or anadromous
fisheries may be designated by a constituent state Governor as
the principal state official for purposes of section 302(b) of
the Magnuson Act (Chapter 2, Paragraph (b) (2) (iii)).

Please“revxew the proposed rule and Handbook and submit comments
by May 24, 1996, to Tom Meyer, Office of Fisheries Conservation
and ‘Management;-NMFS, Room 14838, 1315 East-West Highway, Silver
Spring, Maryland 20910. In addition, please identify any
information included in the old Magnuson Act Operations Handbook
that should be included in the new Handbook. The preamble of the
proposed rule for consolidation of part 600, the proposed changes
to part 605 discussed in this letter, and the attached cross
reference sheet (Attachment 3) should be helpful in determining
what sections were affected.

Attachments

Distribution:
F/NEO - A. Rosenberg

F/SEO - A. Kemmerer
F/NWO - W. Stelle,. Jr.
F/SWO - H. Dias-Soltero
F/AKO - S. Pennoyer
NEFMC - D. Marshal
MAFMC - D. Keifer
SAFMC - R. Mahood
GMFMC - W. Swingle
CFMC - M. Rolon

PFMC - L. Six

NPFMC - C. Pautzke
WPFMC - K. Simonds
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North Pacific Fishery Management Council

605 West 4th Avenue, Suite 306
Anchorage, AK 89501-2252

Fax (907) 271-2817

Richard B. Lauber, Chairman
Ciarence G. Pautzke, Executive Director

Telephone: (907) 271-2809

May 7, 1996

Rolland Schmitten :
Assistant Administrator for Fisheries
National Marine Fisheries Service
1315 East-West Highway

Silver Spring, MD 20910-3282

Dear Rollie:

The North Pacific Fishery Management Council requests a delay in the public comment deadline for NMFS® redraft of
proposed part 600 and the Council Operations and Administration Handbook until after the Council Chairmen meet in July.
This would give the Councils more opportunity to discuss the changes with you, and there is a good chance that Magnuson
Act amendments would be finalized by then. The redraft could then incorporate those changes the first time around. We
generally support consolidation of regulations and appreciate the new authority to allow Council contractors access to
confidential information, but some of the more substantive changes give us concern. I will touch on three here: restriction
on state designees, the three-term limit, and payment for unused sick leave.

State Designees

The Magruson Act provides for 110 voting members nationwide on the eight Councils and prescribes three types of voting
members for each Council: principal state officials, NMFS regional directors, and appointed members. Congress
authorized, in writing, the Secretary of Commerce to have a hand in selecting only the last two types: the eight NMFS
regional directors (Section 302(b)(1)(B)), and the 69 appointed members under Section 302(b)(1)(C). Sections 302(b)(2)
through (5) contain the rules for making the 69 appointments.

Congress does not appear to have granted the Secretary any authority to select or reject the first type of voting member, the

+ 33 principal state officials or designees, representing 30 governors. Instead, Congress carefully guaranteed to each state

in Section 302(b)(1)XA) that it will have its “. . . principal state official with marine fishery management responsibsility and
expertise in each constituent State, who is designated as such by the Governor of the State, so long as the official continues
to hold such position, or the designee of such official.” The notion that the Secretary does not have a legal role in restricting
those individuals is underscored by language in the eight subsections of Section 302(a) which clearly limits the total number
that will be appointed by the Secretary, to less than the full complement of voting members on each Council. Also setting
them apart is that no oath is required, nor does removal authority in Section 302(b)(5) apply.

Therefore, it is difficult to conclude that NMFS has legislative authority, in redrafting council procedures, to further qualify
or restrict who a governor may want as a voting representative on a Council as long as their qualifications meet the letter
of the Magnuson Act under Section 302(b)(1)(A). However, proposed Section 600.205 Principal state officials and their
designees (pp. 35-36) and the proposed Council Operations and Administration Handbook, Chapter 2 -- Council
Administration, Section (b)(3) (pp. 8-10), would require detailed information on employment and salary status, and that
the designee be a “subordinate” of the principal state official. The draft rules in Section (b)(3)(vi) then £0 on to state that
individuals not meeting those criteria will not be accepted as state officials or designated alternates to a Council. This
language clearly begs the issue of whether the Secretary has a legal basis for accepting or rejecting a Governor’s
representative.

* Notwithstanding the issue of legislative authority, the proposed language is rather ambiguous. Does “subordinate” mean

a fully paid employee under direct hire-fire authority of the principle state official? Does the following sentence in
600.205(a): “New or revised designations by state Governors of principal state officials, and new or revised designations
by principal state officials of their designees (s), must be delivered in writing to the appropriate NMFS Regicnal Director

G:\HELEN\WFFILES\CORR\SCHMITEN.REG



Rolland Schmitten
May 7, 1996
Page 2

at least 48 hours before the individual may vote on any issue before the Council,” mean that a current designee, such as our
member from Oregon, would have to resign? He has retired from the agency, but continues to serve with distinction, with
full support of the agency, the governor and industry. Or do these restrictions just apply when someone new is designated?
The State of Alaska in the past also has had a designee who was not fully employed by the State, nor a subordinate of the
principal state official, but served at the pleasure of the governor and brought many years of fisheries management and
experience to the Council process. .

What legal basis does NMF'S have to restrict these members from voting? And what problem has become so exacerbated
that after 20 years of the Maghuson Act, NMFS suddenly would want to restrict the flexibility of 30 governors (with
potential interest of 50 Senators and countless Congressmen) in naming their designees to a Council? No document or
correspandence that we have seen reveals that there is a substantial problem with designees. We would appreciate receiving
further information on this issue.

Three-Year Term Limits

InSwﬁm@.Zlommgjmm,mepmpmdmmthmasﬁmcasmedayservedinatermcotmts
toward a full term. 8. 39 now has draft language that would insert “full” before “consecutive” in the second sentence of

paragraph (3) of Section 302(b). This would then conflict with the restrictions envisioned in Section 600.210. This issue
has a direct bearing on one of our Council members, and may affect other council members as well.

Sick Leave Payments

As you are aware, we have struggled with this issue before. We now are authorized to pay out sick leave up to the limit
provided in our SOPPs when a staff member retires or dies. We want to be able to provide that benefit to all our staff
members, not just those that were enboard before a certain date. The incentive should be there to maintain a healthy life style
and reduce time off work due to illness. Many other organizations and agencies provide for this, and we see no reason to
treat new employees differently.

That completes our comments for now. We would like to be able to meet with the other chairmen in July and then comment
further. Also, I would appreciate any clarification you could give me on (1) your legislative authority to restrict who shall
serve as a “designee” for the principle state official, and (2) whether your proposed restrictions would apply to current
members.

Thank you for considering our concerns.
Sincerely,
Clgpfence G. Pauitzke ”‘)
tive Director

cc: NPFMC members

Other Councils

Trevor McCabe

Dave Whaley
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