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L. MOTION AND SUMMARY OF ARGUMENT

Pursuant to Rule 56 of the Federal Rules of Civil Procedure, Plaintiffs Fairweather Fish,
Inc. and Captain Ray Welsh move for summary judgment on all issues raised in their Complaint
on the grounds that there is no genuine issue as to any material fact and that Plaintiffs are entitled
to judgment as a matter of law.

Plaintiffs challenge a final rule titled “Fisheries of the Exclusive Economic Zone Off
Alaska: Pacific Halibut and Sablefish Individual Fishing Quota Program” (“Final Rule”), issued
by Defendants on July 28, 2014. The Individual Fishing Quota (“IFQ”) Program for commercial
halibut and sablefish fisheries in Alaska allows initial recipients of catcher vessel halibut and
sablefish quota share (“QS”) to hire a vessel master (i.e., skipper or captain) to harvest an annual
fishing allocation. The Final Rule amends the hired master provisions of the IFQ Program to
prohibit the use of a hired master to harvest QS acquired after February 12, 2010.

The Final Rule is improper because Defendants: (1) violated the Rehabilitation Act of
1973, 29 U.S.C. §§701 et seq., by excluding otherwise qualified individuals with a disability
from participating in the IFQ Program; (2) engaged in impermissible retroactive rulemaking in
violation of the Magnuson-Stevens Fishery Conservation and Management Act, 16 U.S.C.
§§1801-1884 (“MSA”); the Northern Pacific Halibut Act of 1982, 16 U.S.C. §773 et seq.
(“Halibut Act”); the United States Constitution; and the Administrative Procedure Act 5 U.S.C.
§§701-706 (“APA”); (3) denied Plaintiffs due process of law in violation of the Fifth
Amendment of the United States Constitution; (4) employed an incorrect interpretation of the
MSA and the Halibut Act that foreclosed the required analysis and consideration of issues and
alternatives, in violation of the MSA, the Halibut Act, and the APA; (5) failed to comply with
national standards for fishery conservation and management required by the MSA, including
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(Case No. 3:14-cv-05685-BHS) Tobmeie: (206 201390




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Case 3:14-cv-05685-BHS Document 25 Filed 03/19/15 PageBQ of 37

2 Fairweather Lawsuit
April 2015

National Standards One, Two, Four, Nine, and Ten; and (6) failed to comply with applicable law,
in violation of the MSA and the APA.

No genuine issues of material fact contravene these conclusions and Plaintiffs are entitled
to summary judgment as a matter of law. Plaintiffs seek an Order (1) vacating the Final Rule;
(2) enjoining Defendants from implementing the Final Rule as issued; and (3) remanding the
Final Rule to Defendants for reconsideration and compliance with the applicable law as set forth
herein.

I1. STATEMENT OF FACTS
A. Standing.

Plaintiff Captain Welsh has a disability making it impossible and unsafe for him to be
aboard his vessel when fishing. Declaration of Dr. William Bell (“Bell Dec.”) attached as
Exhibit 1, 94; Declaration of Captain Ray Welsh (“Welsh Dec.”) attached as Exhibit 2, §94-5.
Nonetheless, the Final Rule prohibits Captain Welsh from using a hired captain to harvest QS
acquired after February 12, 2010. Captain Welsh entered into a contract for the transfer of QS
after February 12, 2010. Welsh Dec. §7. That transfer was expressly approved by Defendants.
Id. By retroactively promulgating the Final Rule, Defendants have deprived Captain Welsh of
the benefit of this contract because his disability prevents him from being on board his vessel.

Plaintiff Fairweather Fish, Inc. (“Fairweather Fish”) is a corporation. It cannot physically
be on board its vessel when fishing and must hire a vessel captain to fish its QS. By prohibiting
that, the Final Rule prohibits Fairweather Fish from harvesting QS acquired after February 12,
2010. Fairweather Fish entered into contracts for the transfer of QS prior to and after February

12,2010. Declaration of Lisa Newland (“Newland Dec.”), attached as Exhibit 3, 448-9. The
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transfer of QS was expressly approved by Defendants. Id. By retroactively promulgating the
Final Rule, Defendants have deprived Fairweather Fish of the benefit of these contracts.
Plaintiffs are harmed because they will not be able to harvest QS acquired after February

12, 2010, they will not be able to acquire and harvest additional QS, and the value of the QS they

acquired after February 12, 2010 will be substantially diminished.l
B. Historical Background And The Final Rule.

In the early 1990s, so many boats were entering the halibut and sablefish fisheries off
Alaska that the total allowable catch could be harvested in a few days. The result was a race for
the fish. Among the effects of the race were (1) catches exceeding the total allowable annual
harvest before managers knew the fishery had to close, (2) vessels being forced to fish in any
ocean condition regardless of safety, and (3) changing fishery economics that rewarded recently
built vessels with large fishing capacity. Administrative Record (“AR”) at 10840, 20003, 20209-
20211. See also 57 Fed. Reg. 57130 (Dec. 3, 1992). To reduce excess fishing capacity and stop
the race for the fish, Defendants, in 1993, adopted a system to limit access to the halibut and
sablefish fisheries. 58 Fed. Reg. 59375 (Nov. 9, 1993) (“1993 Rule”), AR at 20002-20028.
Defendants acted pursuant to their authority under the MSA, regarding sablefish and pursuant to
the Halibut Act, regarding halibut. AR at 10840. The 1993 Rule restricted the harvest of halibut
and sablefish to fishermen who had fished for these species during specified years, called the

qualifying years. The limited access IFQ Program provided that persons fishing during the

: Evidence of standing can (and should) be introduced by declaration if standing is not apparent from the
Administrative Record. See, e.g., Sierra Club v. E.P.A., 292 F.3d 895, 899-900 (D.C. Cir. 2002); Chesapeake
Climate Action Network v. Export-Import Bank of the U.S., -- F.Supp.3d ----, 2015 WL 267099, at *5 (D.D.C. Jan.
21, 2015); Am. Chemistry Council v. Dept. of Transp., 468 F.3d 8§10, 8§19-21 (D.D.C. 2006). In Sierra Club, the
court held that “a petitioner whose standing is not self-evident should establish standing by the submission of its
arguments and any affidavits or other evidence appurtenant thereto at the first appropriate point in the review
proceeding. In some cases that will be in response to a motion to dismiss for want of standing; in cases in which no

such motion has been made, it will be with the petitioner’s opening brief.” .
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qualifying years would receive a specified number of units (called a quota share or “QS”). A
fisherman’s QS was based on his or her halibut and sablefish catches in the qualifying years.
Each person’s QS is applied proportionally each year to that year’s total allowed harvest to
determine the pounds of halibut and sablefish the fisherman can catch. This annual quota is that
fisherman’s IFQ. AR at 10840, 10854.

Under the IFQ Program, persons qualified to receive QS in 1993 (“initial QS recipients’)
included individuals, corporations, partnerships, and associations. Only those persons who
received QS in 1993 could participate in the fishery. Other fishermen could enter the fishery
after the IFQ Program took effect only if they bought QS from initial QS recipients. The IFQ
Program treated QS as property that could be sold. AR at 10840.

The 1993 IFQ Program required the QS owner to be aboard the vessel when it was
fishing, called the owner-on-board (“OOB”) standard. However, initial QS recipients operating
in western Alaska were exempted from the OOB requirement and can rely on a hired master to
harvest their QS. AR at 10841, 10853. The IFQ Program also allowed these exempted QS
holders to acquire more QS without being subject to the OOB standard. AR at 10840, 10841.
These QS recipients were exempted from the OOB requirement because using a hired master
was common in western Alaska and “[t]he exception is intended to prevent severe disruption of
current fishing practices.” AR at 20019, 20262-63. It was expected that eventually, as these
initial QS recipients retired or otherwise left the fishery, all QS would be held by OOB persons.

AR at 10841. The IFQ Program had no timetable for this to occur. AR at 10844.
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In February 2010, the North Pacific Regional Fishery Management Council (“Council”)2
received information that initial QS recipients were acquiring additional QS as allowed by the
IFQ Program. The Council received testimony claiming this reduced opportunities for potential
new entrants to acquire QS. AR at 10841. In February, 2010, the Council initiated a study to
evaluate the merits of amending the IFQ Program to prohibit initial QS recipients from using
hired masters to harvest QS. /d. AR at 30373, 30378-79. In April, 2011, the Council proposed
amending the IFQ Program to prohibit initial QS recipients from using hired masters to harvest
QS acquired after February 12, 2010 (the “Amendment™). AR at 30616-17, 30622-23. On April
26, 2013, Defendants published a proposed rule to implement the Amendment. 78 Fed. Reg.
24707 (April 26, 2013) (“Proposed Rule”), AR at 10853-58. On July 28, 2014, Defendants
published a Final Rule implementing the Amendment. 79 Fed. Reg. 43679 (July 28, 2014)
(“Final Rule”), AR at 10839-52. The Final Rule took effect December 1, 2014. Id.

III. STANDARD OF REVIEW

The MSA and the Halibut Act provide for judicial review pursuant to the Administrative
Procedure Act (“APA”). 16 U.S.C. §1855(f)(1), 16 U.S.C. §773i(d). Under the APA, an agency
action is set aside if it exceeds statutory authority, or is arbitrary, capricious, or otherwise not in
accordance with law. 5 U.S.C. §706. An action is arbitrary and capricious “if the agency has
relied on factors which Congress has not intended it to consider, entirely failed to consider an
important aspect of the problem, offered an explanation for its decision that runs counter to the

evidence before the agency, or is so implausible that it could not be ascribed to a difference in

? The Council was created by the MSA, 16 U.S.C. §1852(a)(1)(G), and given responsibility to develop fishery
management plans such as the IFQ Program for fisheries in its geographic area. 16 U.S.C. §1852(h)(1). All such
management plans must be approved by the Secretary of Commerce as consistent with the national standards of the
MSA and other applicable law. 16 U.S.C. §1854(a) (the ten MSA national standards are set forth in 16 U.S.C.
§1851(a)). Sablefish are managed under the MSA. The Council and Defendants have similar authority regarding

halibut management pursuant to the Halibut Act. 16 U.S.C. §773¢(c). Smith & Hennesse
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view or the product of agency expertise.” City of Sausalito v. O’ Neill, 386 F.3d 1186, 1206 (9th
Cir. 2004) (quoting Motor Vehicle Mfrs. Ass’n of U.S. v. State Farm Mut. Auto. Inc. Co., 463
U.S. 29, 43 (1983)). While agency actions are granted deference, Baltimore Gas & Elec. Co. v.
NRDC, 462 U.S. 87 (1983), they are not spared a “thorough, probing, in-depth review.” Citizens
to Preserve Overton Park v. Volpe, 401 U.S. 402, 415 (1971). Further, deference is not due
when the agency’s decision is without a substantial basis in fact. Fed. Power Comm’n v. Florida
Power & Light Co., 404 U.S. 453, 463 (1972). Thus, the APA requires that “the agency must
examine the relevant data and articulate a satisfactory explanation for its action including ‘a
rational connection between the facts found and the choice made.”” Motor Vehicle Mfrs. Ass n.,
463 U.S. at 43 (quoting Burlington Truck Lines v. United States, 371 U.S. 156, 168 (1962)).
“The reviewing court should not attempt itself to make up for [an agency’s] deficiencies; we may
not supply reasoned basis for the agency’s action that the agency itself has not given.” Id.
(quoting SEC v. Chenery Corp., 332 U.S. 194, 196 (1947)).

For the reasons set forth below, Plaintiffs are entitled to judgment as a matter of law that
the Final Rule is arbitrary, capricious, and not in accordance with law.
IV.  THE FINAL RULE VIOLATES THE REHABILITATION ACT BY EXCLUDING

OTHERWISE QUALIFIED INDIVIDUALS WITH A DISABILITY FROM
PARTICIPATING IN THE IFQ PROGRAM

Defendants have violated the Rehabilitation Act by prohibiting Captain Welsh (and
others like him) from using a hired master to harvest IFQ derived from QS acquired after
February 12, 2010.

A. The Rehabilitation Act Applies To The IFQ Program.

Defendants admit the Rehabilitation Act applies to the IFQ Program. AR at 10845.

Indeed, Defendants implemented regulations effectuating §119 of the Rehabilitation,
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Comprehensive Services, and Developmental Disabilities Amendments of 1978 that amended
Rehabilitation Act of 1973 to prohibit discrimination in federal programs. 15 C.F.R. Part 8c.
Defendants also admit that to prove a Rehabilitation Act violation, an applicant to a
government program must show he or she is disabled, that apart from the disability, the
individual is otherwise qualified to receive the program benefit, that the individual is denied the
benefit solely by reason of the disability. AR at 10845. Defendants further acknowledge that
only if providing the accommodation would result in a major alteration or adjustment in the
program can they avoid a Rehabilitation Act violation and the need to provide an
accommodation. AR at 10845; see Southeastern Cmty. College v. Davis, 442 U.S. 397, 410, 413
(1979) (“Davis”) (the Rehabilitation Act does not require “... [sJuch a fundamental alteration in

99 <6

the nature of a program;” “... it is clear that Southeastern’s unwillingness to make major
adjustments in its nursing program does not constitute discrimination.”). The reasonable
accommodation of permitting Captain Welsh (and others like him) to use a hired master to
harvest QS acquired after February 12, 2010 does not constitute a fundamental alteration in the

IFQ Program but a reasonable modification.

B. Captain Welsh Is Disabled Within The Meaning Of The Rehabilitation Act.

To qualify as disabled under the Rehabilitation Act, one must have “a physical or mental
impairment that substantially limits one or more major life activities,” a record of such
impairment, or have been regarded as having such impairment. 29 U.S.C. §705(20)
(incorporating ADA definition of a disability, 42 U.S.C. §12102.) “Major life activities”
include, but are not limited to, caring for oneself, performing manual tasks, seeing, hearing,
eating, sleeping, walking, standing, lifting, bending, speaking, breathing, learning, reading,
concentrating, thinking, communicating, and working.” 42 U.S.C. §12102(2); see also 15 C.F.R.
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§8c¢.3(2) (same); 29 C.F.R. §1630.2 (“Definitions” provision in regulations implementing the
ADA). “Substantially limits” is defined as unable to perform a major life activity that an average
person can perform or significantly restricted as to the condition, manner or duration under
which an individual can perform a particular major life activity compared to an average person.
41 C.F.R. §60-741.2(q). Captain Welsh has permanent physical impairments that prevent him
from, or substantially limit, his ability to perform several of these “major life activities.” These
include tasks such as concentrating, standing, walking, learning, and working. Bell Dec. at {4-
5; Welsh Dec. at 4. Captain Welsh meets the definition of a disabled individual under the
Rehabilitation Act and qualifies for a reasonable accommodation.

C. Apart From His Disability, Captain Welsh Is Otherwise Qualified To
Participate In The IFQ Program.

Prior to the Final Rule, the IFQ Program provided, without any time limitations, that
initial QS recipients such as Captain Welsh could employ a hired master to harvest their QS. See
50 C.F.R. §§679.42(i)(1), 679.42(j)(1). Captain Welsh meets the requirements to participate in
the IFQ Program because he is an initial QS recipient, has a 20% or greater ownership interest in
the vessel that harvests his QS, and is represented by a permitted hired master. Welsh Dec. 93, 6.

D. Captain Welsh Is Denied From Fully Participating In The IFQ Program
Solely By Reason Of His Disability.

The Rehabilitation Act prohibits Defendants from excluding Captain Welsh from
participating fully in the IFQ Program solely by reason of his disability. 29 USC §794(a) (“No
otherwise qualified individual with a disability in the United States...shall, solely by reason of
her or his disability, be excluded from the participation in, be denied the benefits of, or be
subjected to discrimination under any program or activity receiving Federal financial assistance

or under any program or activity conducted by any Executive agency or by the United States
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Postal Service”). The Final Rule prohibits initial QS recipients from using a hired master to
harvest QS acquired after February 12, 2010, with a limited exception for small amounts of QS.
As an otherwise qualified individual with a disability, Captain Welsh can only harvest his halibut
or sablefish QS by using a hired master. Welsh Dec. 46. Because of his disability, Captain
Welsh cannot physically be on board a commercial fishing vessel. Id. If required to be on
board, Captain Welsh’s limitations would pose a danger to himself and others. /d. The only
reason Captain Welsh cannot comply with the Final Rule is because of his disability and
attendant physical limitations. Defendants have improperly denied Captain Welsh the ability to
participate in the IFQ Program solely based on his disabilities.

E. Allowing Disabled Individuals To Use A Hired Master Would Not Result In
A Fundamental Alteration In The Nature/Purpose Of The IFQ Program.

In rejecting a request for an accommodation to use a hired master under the
Rehabilitation Act and the applicable Department of Commerce (“DOC”) regulations,
Defendants must demonstrate that granting the accommodation would result in a fundamental
alteration in the nature of the IFQ Program. Davis, 442 U.S. at 410, 413. Pursuant to the final
rule implementing the DOC regulations for the Rehabilitation Act, 53 Fed. Reg. 19270, 19272
(May 27, 1988), “in demonstrating that a modification would result in such an alteration, the
agency must follow the procedures established in §§8¢.50(a)(2) and 8c.60(d), ... for
demonstrating that an action would result in undue financial and administrative burdens.” Id.
(Emphasis added.) “If the agency head determines that an action would result in a fundamental
alteration, the agency must consider options that would enable the individual with handicaps to
achieve the purpose of the program but would not result in such an alteration. /d.; see

Buckingham v. U.S., 998 F.2d 735, 739-740 (9th Cir. 1993) (“An agency shall make reasonable
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accommodation to the known physical or mental limitations of a qualified handicapped applicant
or employee unless the agency can demonstrate that the accommodation would impose an undue
hardship on the operation of its program.” (citing 29 C.F.R. §1613.704(a)) (discussing an
employer’s affirmative obligation to provide reasonable accommodations to qualified individuals
with disabilities).

Defendants fail to meet their burden. In rejecting the accommodation to use a hired
master, Defendants simply make a conclusory statement, incorrectly as noted below, that the
OOB standard is a fundamental purpose of the IFQ Program. AR at 10845. Defendants fail to
address, let alone present evidence, that granting the accommodation will result in any undue
financial or administrative burden. Allowing Captain Welsh (and others like him) to use a hired
master would not impose any undue financial burden on Defendants, as the cost of these hired
masters is borne by the individuals who hire them. There is no undue administrative burden
because allowing hired masters to physically captain vessels imposes no appreciable obligations,
and has no impact, on the IFQ Program’s day-to-day operation.

Moreover, Defendants’ reliance on Davis, AR at 10845, is misplaced. First, Davis
established that an accommodation was reasonable provided it did not result in a fundamental
alteration in the nature of the program, not a fundamental purpose of the program. Davis, 442
U.S. at 410, 413. Second, the accommodation requested in Davis would have compromised the
essential nature of the college’s nursing program. “Such a fundamental alteration in ... a
program is far more than the ‘modification’ the regulation requires.” Davis, 442 U.S. at 410.
Here, unlike the nursing program in Davis that would have had to be substantially altered to
accommodate the disabled plaintiff, no fundamental alteration to the IFQ Program is required to

accommodate Captain Welsh (or others like him). All that is required is that they be able to
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continue to use a hired master to harvest QS acquired after February 12, 2010. Likewise, the
essential rules of the IFQ Program will remain unchanged, ensuring that excessive fishing
capacity is reduced regardless of who is physically present on their vessel.

Allowing Captain Welsh to use a hired master will not fundamentally alter the program
because the program’s fundamental goal had nothing to do with requiring that individuals be
physically present on vessels. In Defendants’ words, “The IFQ Program was intended primarily
to reduce excessive fishing capacity in the commercial halibut and sablefish fixed gear fisheries.”
AR at 10840. The fundamental reason for creating the IFQ Program was not to establish an
OOB fishery but to address issues associated with too many vessels chasing too few fish.
Allowing the disabled to use hired masters will not change the Program’s fundamental purpose.

The IFQ Program sought to address ten problems associated with excess fishing capacity:
allocation conflicts; gear conflict; deadloss from lost gear; bycatch loss; discard mortality; excess
harvesting capacity; product wholesomeness; safety; economic stability in the fisheries and
communities; and rural coastal community development of a small boat fleet. AR at 20003.
Nowhere is OOB mentioned. Defendants’ claim that the OOB requirement was a fundamental
purpose of the IFQ Program, AR at 10845, is Defendants’ attempt to reinvent history to justify
their violation of the Rehabilitation Act. The section of the Final Environmental Impact
Statement on the 1993 IFQ Program that summarizes how the IFQ Program addresses the ten
problems never mentions the OOB standard as necessary to address any of the ten problems. AR

at 20273-78. Moreover, if an OOB standard was a fundamental component of the IFQ Program,
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the Plan would not have excluded “all initial recipients of QS and allowed these QS recipients

to acquire more QS without being subject to the OOB standard. AR at 10841 ]

It is true the Council and Defendants wanted to assure that “the fisheries continue to be
dominated by owner/operator operations.” AR at 20262. However, Defendants admit the I[FQ
Program had various and “competing objectives,” not all of which were fundamental. AR at
10843. See also AR at 20243, list of general goals. One objective was to maintain existing
business practices in western Alaska including the common practice of using hired skippers. /d.
To balance that objective with an eventual OOB goal, the IFQ Program “exempted initial

recipients of QS” from any OOB requirement. /d. In other words, preserving the business

model of allowing the use of hired masters was more fundamental than any OOB goal.4

Not only were initial QS recipients exempted from the OOB standard, but the IFQ
Program provided that initial QS recipients “could acquire more QS and use it...” without being
subject to an OOB standard. 57 Fed. Reg. at 57138. See also AR 20006; AR 108432. Under the
IFQ Program “initial [QS] recipients may increase their QS holdings, for which they may hire
masters....” AR at 10843. See also AR at 10844 (“initial recipients of QS could continue to
increase their holdings of QS that are exempt from the owner-on-board requirement.”) To claim
that a fundamental objective of the IFQ Program was to limit the acquisition of QS by initial QS
recipients in order to further an OOB goal is fundamentally wrong. Indeed, the IFQ Program

never required vessel ownership as a predicate to a fisherman acquiring QS.

3

The only fishermen to whom the OOB requirement applied were those operating in Southeast Alaska where the
fleet was already typically OOB because it was comprised of small, family owned vessels. 57 Fed. Reg. 57130,
57138 (Dec. 3, 1992), AR at 10843. Defendants’ references to an exemption for all initial QS recipients really
Zneans recipients in western Alaska.

In the proposed rule to implement the IFQ Program, Defendants “recognized that many of these fishing firms may
use hired masters to operate their vessel” and “did not wish to constrain this option....” 57 Fed. Reg. at 57138.
Defendants “recognized that hired masters of fishing vessels ... are instrumental in the success [or] failure of a

fishing venture....” Id. at 57134.
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There was also no fixed or expected timetable for achieving an OOB fleet. AR at 10844.
The Final Rule is replete with admissions that the IFQ Program ““anticipated that individual and
non-individual initial [QS] recipients would eventually be replaced by new entrants” to the
fishery subject to the OOB standard. AR at 10841 (emphasis added). See also AR at 10843,
10848, 10849. The decision that the OOB goal would be achieved “eventually” as initial QS
recipients retired or otherwise left the fishery further indicates the OOB goal was not a
fundamental objective as to initial QS recipients such that it absolves Defendants of compliance
with the Rehabilitation Act. Indeed, in the proposed rule to implement the IFQ Program
Defendants state “/e/xcept for initial recipients of QS, a key element of the proposed IFQ
Program is the requirement for catcher vessel QS holders to be on board the vessel during fishing
operations....” 57 Fed. Reg. at 57138 (emphasis added).

Moreover, recall that the purpose of the OOB goal was to assure the fishery would
“continue to be dominated by owner/operator operations,” AR at 20262, such that the fishery
would be prosecuted by active harvesters and not investment speculators, AR at 10843.
Significantly, individual and corporate fishermen existing in 1993 were considered to be the
desired type of “family owned-and-operated” business operating consistently with the OOB goal.
AR at 20027. Thus, the proposed rule to implement the IFQ Program stated the OOB standard
would “assure that catcher vessel QS would continue to be held by professional fishermen after
the initial allocation process instead of being acquired by investment speculators....” 57 Fed.
Reg. at 57138 (emphasis added). That Defendants characterized the OOB goal as one of
continuing to assure an owner-operator fleet concedes that initial QS recipients already met that
standard. Continuing the OOB exemption for initial QS recipients does not change a

fundamental nature of the IFQ Program.
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F. Defendants Improperly Apply The Department Of Commerce Regulations
Implementing The Rehabilitation Act To Exclude Disabled Individuals From
The Definition Of “Qualified Individual With Handicaps.”

The DOC regulations govern, inter alia, the IFQ Program. Those regulations provide
that “no qualified individual with handicaps shall, on the basis of handicap, be excluded from
participation in, be denied the benefits of, or otherwise be subjected to discrimination under any
program or activity conducted by the agency.” 15 C.F.R. §8c.30(a). A “qualified individual
with handicaps” means “(1) With respect to any agency program or activity under which a
person is required to perform services or to achieve a level of accomplishment, an individual
with handicaps who meets the essential eligibility requirements and who can achieve the purpose
of the program or activity without modifications in the program or activity that the agency can
demonstrate would result in a fundamental alteration in its nature; (2) With respect to any other
program or activity, an individual with handicaps who meets the essential eligibility
requirements for participation in, or receipt of benefits from, that program or activity; and
(3) ‘Qualified handicapped person’ as that term is defined for purposes of employment in 29
C.F.R. §1613.702(f), which is made applicable to this part by §8¢.40.” 15 C.F.R. §8c.3.

Defendants improperly apply subsection (1) of the definition of a “qualified individual
with handicaps” in 15 C.F.R. §8c.3 to exclude disabled individuals from hiring a master to
harvest QS acquired after February 12, 2010, and to exclude disabled individuals from fully
participating in, and benefiting from, the IFQ Program. AR at 10845. However, the IFQ
Program does not require a participant to “perform services or to achieve a level of
accomplishment,” as provided in subsection (1) of the definition of a “qualified individual with
handicaps” in the DOC regulations. 15 C.F.R. §8c.3 (definition of “qualified individual with
handicaps” based on the decision in Southeastern Cmty. College v. Davis, 442 U.S. at 410, 413.
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397; 53 Federal Register 19270-01 (May 27, 1988)). Indeed, no level of accomplishment is
referenced in the IFQ Program. See 50 C.F.R. §§679.40(a)(2), 679.41. Simply stated, this
subsection does not apply. Defendants are attempting to improperly bootstrap their argument
regarding the fundamental nature and purpose of the IFQ Program which, as discussed above,
does not reference undue financial or administrative burden. However, Defendants are relying
on the wrong subsection of 15 C.F.R. §8c.3.

Because the IFQ Program does not fall within subsection (1), Defendants’ compliance
with the DOC regulations must be in accordance with subsection (2) of the definition of
“qualified individuals with handicaps” in 15 C.F.R. §8c.3 that states “(2) With respect to any
other program or activity, an individual with handicaps who meets the essential eligibility
requirements for participation in, or receipt of benefits from, that program or activity.” Captain
Welsh is a “qualified individual with handicaps” who, because of his disability, cannot be on
board his vessel during fishing. Captain Welsh is entitled to an accommodation pursuant to the
Rehabilitation Act in the form of a hired master to harvest his QS.

G. Section 504 Of The Rehabilitation Act Provides For A Private Right Of
Action Against Defendants.

Plaintiffs have a private right of action against the federal government for injunctive and
equitable relief under §504 of the Rehabilitation Act. See Davis v. Astrue, 2011 U.S. Dist. LEXIS
92336, at *7-14 (N.D. Cal. Aug. 18, 2011) (“The Ninth Circuit has construed this language and
the legislative history behind” the Rehabilitation Act “as authorizing a private right of action
against both recipients of federal funds as well as the federal government itself.” Citing Doe v.
Attorney General, 941 F.2d 780, 785 (9th Cir.1991), overruled on other grounds by Lane v. Pena,

518 U.S. 187, 191 (1996). As the court concluded in Doe, “Congress was aware that section 504
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provided an implied right of action. Yet Congress did not eliminate this remedy but rather
enforced it by adding section 505. We see no congressional intent to abolish the private right of
action and every intent to enforce it...” Id. at 787 n.13. As the court noted in Lane, at 190, the
fact that there are no monetary damages for §504 violations does not foreclose the possibility
there could be a private right of action under §504 for injunctive or equitable relief. Further,
courts have held that claims under §504 of the Rehabilitation Act should not be dismissed even
where the APA provides the dominant paradigm for assessing that claim. See Davis v. Astrue,
2011 U.S. Dist. LEXIS at *14-17 (“Thus, even where the APA does provide the dominant
paradigm for decision, that does not necessitate dismissal of the §504 claim”). Id. at *19.

H. Captain Welsh Is Not Required To Exhaust Administrative Remedies.

Under the Rehabilitation Act, Captain Welsh is not required to exhaust administrative
remedies in connection with his Rehabilitation Act claim. See Mendez v. Gearan, 947 F. Supp.
1364, 1366, 1367 (N.D. Cal. 1966) (Rehabilitation Act does not have an administrative remedies
requirement; “a plaintiff alleging discrimination on the basis of disability by a federal agency
would have immediate recourse to a federal court under §504.”).

I. The Compliance Procedures In The Department Of Commerce Regulations
Are Not Applicable.

The compliance procedures in the DOC regulations are not applicable since the Final
Rule is not a challenged “program or activity.” For the compliance procedures to be triggered,
the Final Rule must constitute a “program or activity.” See 15 C.F.R. §8c.70(a) (“...this section
applies to all allegations of discrimination on the basis of handicap in programs or activities
conducted by the agency”). But here, the IFQ Program is the “program or activity” and Captain

Welsh is not challenging the IFQ Program, but rather the Final Rule.
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Even if the compliance procedures in the DOC regulations were applicable, it would be
futile to exhaust them. Captain Welsh’s needs cannot be satisfied through an administrative
procedure because Defendants have already made a final decision by approving the Final Rule.
Thus, judicial intervention is now required to prevent Captain Welsh (and others like him) from
being unlawfully discriminated against. Further, judicial economy is best served by proceeding
with all claims before this court so all related claims in this matter can be tried together.

J. Captain Welsh Also Has A Cognizable Right Under The APA.

The APA and §504 of the Rehabilitation Act “provide overlapping rights of action for
injunctive relief. Mendez, 947 F. Supp. at 1367 (§504 and the APA “provide overlapping rights
of action for injunctive relief for plaintiffs alleging discrimination on the basis of a disability by a
federal agency.”) (citing J. L. v. Social Security Administration, 971 F.2d 260, 269 (9th Cir.
1991) (plaintiffs alleging discrimination by the government may have a cognizable claim under
either statute or both) (overruled on other grounds)). As with the DOC Compliance Procedures,
exhaustion of administrative remedies is not required and would be futile.

V. THE FINAL RULE IS IMPERMISSIBLY RETROACTIVE

A. The Council Action.

On February 12, 2010, the Council stated its intent to initiate an analysis of at least seven
issues relevant to the question of whether to restrict the use of hired skippers. However, the
Council stated that making no change to the existing program should also be evaluated. AR at
30373, 30378-79. The Council did not actually recommend that Defendants adopt the
Amendment until April, 2011. AR 30316-17, 30621-23. Until then, making no changes to the
hired skipper program remained under active consideration by the Council. Id. See also AR at

30373, 30378-79, 30472-73, 30477-78. But Council action is not legally binding until adopted
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by Defendants through the APA’s public notice and comment provisions. See 16 U.S.C. §304(a)
and (b). The Council waited until March &, 2013 to send the Amendment to Defendants for
review. AR at 41128. Defendants did not publish any Federal Register notice of the Council’s
recommended action until April 26, 2013. Significantly, the analysis preceding the April 26,
2013 proposed rule provided that the alternative to be considered in lieu of prohibiting the use of
hired masters was to make no change to the hired master rule. AR at 10173, 10186-10199. The
Final Rule was promulgated July 28, 2014 with an effective date of December 1, 2014, but it
applied to the sale or acquisition of QS completed after February 12, 2010. AR at 10839-40.
The Final Rule unfairly disadvantages initial QS recipients who (1) signed contracts for
the transfer of QS before February 12, 2010 but who had not completed performance of the
contract by that date, and (2) signed and performed contracts for the transfer of QS after
February 12, 2010. The Final Rule impermissibly retroactively attaches new legal consequences
and disabilities to both categories of transactions because Plaintiffs cannot use the acquired QS.

B. Retroactive Rulemaking Is Prohibited By Supreme Court Precedent.

In Bowen v. Georgetown Univ. Hospital, 488 U.S. 204 (1988), the Supreme Court held
the Department of Health and Human Services lacked statutory authority to promulgate a rule
requiring hospitals to refund Medicare payments for services rendered before promulgation of

the rule. The Court held:

Retroactivity is not favored in the law.... [A] statutory grant of legislative
rulemaking authority will not, as a general matter, be understood to encompass
the power to promulgate retroactive rules unless that power is conveyed by
Congress in express terms.

Id. at 208. The Court noted “[t]he statutory provisions establishing the Secretary’s general
rulemaking power contain no express authorization of retroactive rulemaking.” Id at 213. See

also Kankamalage v. INS, 335 F.3d 858, 862 (9th Cir. 2003) (“The standard for finding that a
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statute or regulation unambiguously directs retroactive application is a demanding one. The
language must be so clear that it could sustain only one interpretation.”) (citation omitted).
Nowhere does the MSA or the Halibut Act expressly authorize the retroactive application of
rules.

In response to public comments that retroactive application of the Final Rule was not
expressly authorized, Defendants assert the MSA states that an allocation of fishing privileges
via a quota share program may be revoked, limited, or modified at any time. AR at 10846 citing
16 U.S.C. §1853a(b). That language, however, does not contain an express authorization to

retroactively apply any such revocation, limitation, or modification, particularly when the action

would change the results of otherwise lawful contracts.”

Even if the MSA language cited by Defendants expressly provides for retroactive
application of rules, that statute only governs sablefish under the Final Rule. AR at 10840.
Conspicuously absent from Defendants’ citation of alleged authority is any reference to any
provision in the Halibut Act authorizing retroactive application of rules. The Halibut Act only

authorizes Defendants to issue regulations. 16 U.S.C. §773c.

’ Although there does not appear to be any judicial decision on a claim arising under the MSA challenging a control
date under the Bowen v. Georgetown rule, a recent decision, Sierra Forest Legacy v. Sherman, 646 F.3d 1161 (9th
Cir. 2011), is instructive. There, plaintiffs asserted the U.S. Forest Service (“Service”) had violated the National
Forest Management Act (“NFMA”) by failing to comply with monitoring requirements in a 2004 forest management
plan. The Service asserted the 2004 requirement was mooted by a 2007 amendment to the forest management plan
that retroactively eliminated the monitoring requirement. In holding retroactive application of the 2007 amendment
unlawful, the Ninth Circuit reasoned the 2007 amendment could not apply retroactively without statutory authority
in the NFMA because the Service could only “change the legal consequences of completed acts ... if Congress
conveys such authority in an express statutory grant.” Id. at 1188, citing Friends of Southeast’s Future v. Morrison,
153 F.3d 1059, 1070 (9th Cir. 1998). The statute at issue, 16 U.S.C. §1604(f)(4), stated a forest management plan
could “be amended in any manner whatsoever” after compliance with applicable public notice and other
requirements. The court held this language did not provide the Service with the authority to retroactively apply the
rule at issue. Id. at 1188. Similarly, the Final Rule changes the legal consequences of valid contracts without

express statutory authorization to take such retroactive actions.
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After Bowen v. Georgetown came Landgraf'v. USI Film Products, 511 U.S. 244 (1994),
where the Supreme Court noted “the presumption against retroactive legislation is deeply rooted
in our jurisprudence.... Elementary considerations of fairness dictate that ... settled expectations
should not be lightly disrupted.” 511 U.S. at 265; see also General Motors Corp. v. Romein, 503
U.S. 181, 191 (1992) (“[r]etroactive legislation presents problems of unfairness that are more
serious than those posed by prospective legislation because it can deprive citizens of legitimate
expectations and upset settled transactions”).

Citing Federalist No. 44 wherein James Madison stated “laws impairing the obligation of
contracts” were “contrary to the first principles of a social compact, and to every principle of
sound legislation,” the Landgraf Court noted “[t]he largest category of cases in which we have

applied the presumption against retroactivity has involved new provisions affecting contractual

or property rights....” 511 U.S. at 267, 271." The Court went on to find that a retroactive statute
is one that “takes away or impairs vested rights acquired under existing laws, or creates a new
obligation, imposes a new duty, or attaches a new disability.” /d. at 268-269. The Court also
recognized there could be debate about whether a particular action had impermissible retroactive
effects. Id. at 269-270. Thus, a “court must ask whether the new provision attaches new legal
consequences to events completed before its enactment.” Id. at 269-270.

In sum, under Landgraf, to determine if a regulation is impermissibly retroactive a court
must first consider whether the operating statute expressly authorizes retroactive rulemaking. If

the answer is no, a court proceeds to the second step to determine if the regulation operates

6
In Foss v. Nat’l Marine Fisheries Service, 161 F.3d 584 (9th Cir. 1998), the court held that QS issued under the
IFQ Program are property. Citing 50 C.F.R. §679.41, the court stated: “There can be no doubt that the IFQ permit
is property. It is subject to sale, transfer, lease, inheritance, and division as marital property in a dissolution.” Id. at
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retroactively by attaching new legal consequences to past acts. If so, it is proscribed. See also
Kankamalage v. INS, 335 F.3d at 862.

Following Landgraf, the courts found changes in law have retroactive effects if they
attach new liabilities or disabilities to antecedent transactions or actions. The Ninth Circuit
Court of Appeals held a statute was retroactive when it subjected a lawful permanent resident
returning from an overseas trip to charges of inadmissibility when prior law would not have done
so. Camins v. Gonzalez, 500 F.3d 872, 882-84 (2007); see also Ditullio v. Boehm, 662 F.3d
1091 (9th Cir. 2011) (amendment authorizing punitive damages for human trafficking offenses
created new liabilities for pre-enactment offenses and, therefore, was retroactive). In Johnson v.
Hewlett-Packard Company, the court held that an amendment eliminating mandatory attorney
fee awards to prevailing parties in unpaid wage actions was retroactive as to a party’s right to
fees for services performed before the amendment because the new law attached new
consequences to actions that occurred pre-enactment. 2014 U.S. Dist. LEXIS 30870, at *18-19
(N.D. Cal. Mar. 10, 2014).

Here, neither the MSA nor the Halibut Act expressly authorize Defendants to promulgate
retroactive regulations. Thus, the court may proceed to step two of the analysis. As discussed
below, the Final Rule attaches new legal consequences, liabilities, and disabilities to past acts
and, therefore, is impermissibly retroactive.

Plaintiff Fairweather Fish is a corporation that must hire a master to fish its QS.
Fairweather Fish was among the initial QS recipients exempted from the OOB standard and
allowed to acquire more QS and to harvest newly acquired QS using a hired master. See
Newland Dec. ] 2, 6. Relying on existing law, Fairweather Fish entered into five contracts to

purchase QS that would be fished using a hired skipper and, therefore, are affected by the Final
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Rule. Id. 9 8. The Final Rule attaches new legal consequences to these contracts because
Fairweather Fish is unable to harvest QS and the value of these lawful contracts was destroyed.

Two of the contracts to acquire QS were signed before the Council even initiated a study
of whether to recommend to Defendants a change in the hired master rule or to leave the rule
unchanged. Id. §8. Two of the contracts were signed while that study was ongoing. Three of
these contracts contained penalty clauses for failed performance, i.e., forfeiture of the earnest
money deposit. /d. In these four contracts, the QS was transferred to Fairweather Fish either
before the Council began its study of the issues associated with possibly changing the hired
master rule or while that study was ongoing. Id. The fifth contract to acquire QS was signed
after the proposed rule to implement the Amendment was published. /d. Fairweather Fish
signed that contract to acquire QS because, based on statements by government officials about
the adverse effects of retroactively applying the Amendment, Fairweather Fish did not believe
Defendants would approve retroactive application of the Amendment. Id. See also AR at 44434.
The purchase price for these five QS acquisitions was $466,509. Id.

Defendants, who are statutory members of the Council, 16 U.S.C. §1852(b)(1)(B),
approved each transfer as required by 50 C.F.R. §679.41(b)(1). Id. Those approvals occurred
after February 12, 2010. /d. In approving each QS transfer, Defendants never advised
Fairweather Fish of the February 12, 2010 control date, id., although Defendants knew that if
they retroactively applied a February 12, 2010 control date Fairweather Fish would not be able to
use the QS and would suffer negative economic consequences. AR at 10610, 10612.

In addition to acquiring more QS, Fairweather Fish sold QS. All of those contracts were

signed before February 12, 2010 and, in four instances, the QS was transferred after that date.
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Newland Dec. 911 .7 Fairweather Fish would not have sold other QS had it known it would not
be able to replace that QS. Id. As a result of the Final Rule, Fairweather Fish faces significant
financial loss and hardship, having to pay off a loan to purchase QS it cannot use with income
reduced by the sale of other QS. Newland Dec. §13. Captain Welsh faces similar circumstances
having signed and performed a contract for the sale of QS, and for the purchase of replacement
QS, after February 10, 2010 but before April, 2011. Welsh Dec. 7.

C. Because Retroactive Application Of The Final Rule Is Prohibited, The

Effective Date Of The Final Rule Must Be After Promulgation Of That Rule
Pursuant To The Administrative Procedure Act.

Since neither the MSA nor the Halibut Act expressly authorizes retroactive application of
rules, the APA requires that the effective date of the Final Rule be no earlier than 30 days after
its publication. 5 U.S.C. §553(d). As the Ninth Circuit Court of Appeals stated: “[t]his is
sensible; until the final rule is published, the public is not sure of what the rule will be....”
Riverbend Farms, Inc. v. Madigan, 958 F.2d 1479, 1485 (9th Cir. 1992). Similarly, in Service
Employees International Union Local 102 v. County of San Diego, 60 F.3d 1346 (9th Cir. 1995),
the Department of Labor published a rule that took effect upon publication, but the rule was later
withdrawn because, absent the 30-day waiting period, it was invalid retroactive rulemaking
under Bowen v. Georgetown. Id. at 1353. See also Bohner v. Daniels, 243 F.Supp.2d 1171,
1174-1175 (D. Or: 2003), aff’d 413 F.3d 999 (9th Cir. 2005) (Bureau of Prisons rule invalid

because the Federal Register notice was published October 15, 1997 with an effective date of

;
The contracts for the sale of QS are linked to the contracts for the purchase of QS because the process by which

QS is bought and sold is that the sale proceeds are placed into an exchange account with the Alaska Exchange
Corporation which acts as an intermediary for exchanged QS. However, the exchange to acquire QS can occur
much later than the sale. In the case of the 2009 sale of QS, the acquisition exchange did not occur until after

F 2,2010.
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October 9, 1997). Here, the Final Rule should be effective no earlier than August 28, 2014, 30
days after publication in the Federal Register.

D. Retroactive Application Of The Final Rule Violates The Due Process Clause
Of The U.S. Constitution.

The Fifth Amendment to the U.S. Constitution provides that no person may be deprived
of property without due process. As noted above, QS is a property interest. See Foss v. Nat’l
Marine Fisheries Service, 161 F.3d at 588. Retroactive application of a regulation is appropriate
under the Due Process Clause only as to the date the regulated community received constructive
notice of the government’s intent to enforce the regulation. United States v. AMC Entertainment,
Inc., 549 F.3d 760, 768 (9th Cir. 2008). Recommendations from an administrative body, such as
the Council, would be insufficient to constitute constructive notice of a legislative rule. See id. at
769-770; see also Utility Solid Waste Activities Group v. Environmental Protection Agency, 236
F.3d 749, 754 (D.C. Cir. 2001) (information posted on an internet website is not an adequate
substitute for publication of a proposed rule in the Federal Register); Riverbend Farms, 958 F.2d
at 1484.

Here, the proposed rule to adopt the Council’s recommended Amendment was not
published until April 26, 2013 which was Defendants’ first statement of a possible intent to adopt
and enforce the Amendment. That date is after the contract for QS acquisition was performed in
Captain Welsh’s situation and after four of the five Fairweather Fish contracts were performed.
Welsh Dec. §7; Newland Dec. 48. As to the fifth contract, Fairweather Fish had a reasonable
expectation that Defendants would reject the Council’s recommendation as to an effective date
because of the prohibition on retroactive rulemaking. Newland Dec. 48; AR at 44434. Indeed,

the lack of notice to fishermen, and perhaps their expectations regarding retroactive application
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of the Amendment, is reflected in the fact that 7.4 million units of QS were transferred after
February 12, 2010. AR at 10280.
VI. THE FINAL RULE VIOLATES THE MSA AND THE HALIBUT ACT

A. National Standard 1: Achievement of Optimum Yield.

Amendments to the IFQ Program must be consistent with the MSA’s National Standards.
16 U.S.C. §1854(a). National Standard 1 of the MSA requires that fishery management plans
achieve the optimum yield (“OY”) from the fishery. 16 U.S.C. §1851(a)(1). OY is ultimately an

amount of fish that may be harvested. 50 C.F.R. §600.310(e)(3)(1)B)(ii). The Final Rule

prevents the achievement of OY and, therefore, violates the MSA and the Halibut Act.8

Under the IFQ Program, QS are allocated by geographic area. Fishermen with QS in one
area must fish their QS in that area and may not operate in another area without acquiring QS in
that area. 50 C.F.R. §679.42(a)(1). It is typical in the halibut and sablefish fisheries for QS
holders to trade QS, via sale and purchase, so that vessels can be deployed efficiently in various
geographic areas. Typically, the issue arises when stock abundance in one area fluctuates and a
QS holder lacks sufficient QS in that area so as to make a trip to the fishing grounds economic.
In such situations, trading QS allows fishermen to aggregate enough QS to make a trip to waters
far distant from home ports economically viable. See Newland Dec. §14. These business sales
are common practice. Id. In western Alaska, however, a significant amount of the QS is held by
corporations who can only use a hired master. AR at 10301-10313. The net effect of the Final
Rule is to prevent these QS sales and purchases, thereby interfering with normal business

operations in a way not intended in the IFQ Program. See Section IV.E, supra.

8
Defendants applied each of the then-existing MSA national standards to those parts of the IFQ Program
promulgated under the Halibut Act because Defendants considered the MSA national standards equally applicable to
those parts of the IFQ Program promulgated under the Halibut Act. AR at 20004-20006. Smith & Hennessey
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Defendants’ analysis regarding these issues is limited to one sentence. There, Defendants
state that since initial QS recipients can remain in the fishery, Defendants “[do] not anticipate
that the [Final Rule] will prevent participants from fully harvesting IFQ or the halibut and
sablefish fisheries from achieving [OY].” AR at 10847. This “analysis” does not address the
real problems discussed above. The facts are that Defendants’ behavior will prevent the
achievement of OY in contravention of the MSA and the Halibut Act.

B. National Standard 2: Use Of Best Available Data In Decisionmaking.

National Standard 2 of the MSA requires that Defendants use the best available data in
making decisions. 16 U.S.C. §1851(a)(2). Here, Defendants ignored the available data and then
produced no data whatsoever to support their conclusion that the Final Rule is necessary to
accelerate an “eventual” transition to an OOB fleet, both of which violate National Standard 2.

At the outset, Defendants offer no evidence that the Final Rule will accelerate the pace of
the transfer of QS from initial QS recipients to second generation OOB fishermen. In fact, the
Council received testimony that prohibiting initial QS recipients from acquiring QS and using a
hired skipper for the harvest will result in QS recipients not selling QS since they would not be
able to replace it with other QS in that area or in other areas. AR at 30579-80.

Moreover, Defendants’ own evidence shows the “eventual” transition to an OOB fleet is
occurring. The halibut QS held by individual second generation fishermen increased from 56.4
million units in 2000 to 94.4 million units in 2010. AR at 10289. For sablefish, the comparable
numbers were 26.9 million units and 63.0 million units. AR at 10293. The transfer of QS to
second generation QS holders who must be OOB is proceeding forward. The same is true for
non-individual, i.e., corporate, initial QS holders. Between 1995 and 2009, the number of non-
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individuals, .i.e., corporations, using hired skippers to harvest halibut declined 31.5%. AR at
10232. For sablefish, the decline was 39.4%. AR at 10233.

Defendants’ conclusions and rationale regarding the need for the Final Rule are not
supported by the best available information, in violation of the MSA and the Halibut Act.

C. National Standard 4: Fair And Equitable Allocation of Fishing Privileges.

National Standard 4 of the MSA provides that any allocation of fishing privileges among
fishermen shall be fair and equitable. 16 U.S.C. §1851(a)(4). The Halibut Act contains a similar
requirement. 16 U.S.C. §773c(c). The applicable regulations define an “allocation” as a “direct
and deliberate distribution of the opportunity to participate in a fishery among identifiable,
discrete user groups or individuals.” 50 C.F.R §600.325(c)(1). Not only was the initial IFQ
Program an allocation, 57 Fed. Reg. at 57137, but the Final Rule is an allocation because it
changes the initial allocation by reallocating QS among persons using hired masters and those
who do not. See AR at 10614 (Defendants’ decision memorandum stating the Final Rule is
consistent with statutory authority to allocate harvests).

It is true that Defendants interpret National Standard 4 to mean that an allocation, i.e., a
restriction on who may harvest, “may impose a hardship on one group if it is outweighed by the
total benefits received by another group or groups.” 50 C.F.R. §600.325(¢c)(3)(1)(3). However,
the Final Rule violates the fair and equitable test in the MSA and the Halibut Act because the
alleged benefits of the Final Rule do not outweigh the burdens to Plaintiffs and similarly situated
persons. The Final Rule effectively caps QS ownership by Fairweather Fish at the level existing
on February 12, 2010. The Final Rule will cost Fairweather Fish alone approximately $789,000
over the next five years and Captain Welsh approximately $20,000-$30,000 annually. Newland
Dec. at §10; Welsh Dec. at §7. However, the discussion of the fair and equitable standard in the
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Regulatory Impact Review is devoid of any discussion whatsoever regarding how the Final Rule
is fair and equitable. AR at 10214-15.

The facts are that under the Final Rule, the fish will be caught by the same class of
fishermen, i.e., QS holders. The only difference between the pre- and post-Final Rule situation is
that under the Final Rule the fish will presumably be caught by vessels owned by individuals, not
corporations, and by younger individuals who are not disabled. The economic value of fishing to
the nation changes only to the extent that it is diminished by the failure to achieve OY. There is
no resource conservation benefit. In short, there are no net benefits to offset the harm to initial
QS recipients of losing the ability to fish QS transferred after February 12, 2010. Significantly,
Defendants admit the benefits of the Final Rule are “unknown.” AR at 10343. Indeed, the sole
identification of net national benefits proffered by Defendants is that “assuming the Council’s
objectives for this [OOB] action reflect society’s preferences, net benefits to the nation would be
expected to increase as owner-aboard becomes the norm.” Id.

Leaving aside the issue of whether society really has a preference for, or even an opinion
regarding, an OOB standard for the halibut/sablefish fleet operating in western Alaska, let alone
the rate at which that goal is achieved, one can be certain that society does have a clear
preference against actions that discriminate against disabled Americans. Contrary to
Defendants’ unsupported assumptions about society’s goals, the U.S. has a well-established
national policy against discrimination. See, e.g., Americans With Disabilities Act, 42 U.S.C.
§12101 et seq.; Rehabilitation Act. Achieving that national objective provides a net national
benefit far exceeding Defendant’s self-serving definition of society’s goals.

Moreover, as noted above in Section I'V.E above, Defendants admit the benefits of any

OOB standard are being achieved without the Final Rule. Thus, the only possible benefit of the
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Final Rule derives from the belief that it will speed the existence of a 100% OOB fleet. Yet,

there is no analysis of how accelerating the pace of the eventual transition to an OOB fishery

yields positive net national benefits, even assuming the Final Rule will accelerate that pace.
For all the preceding reasons, the Final Rule violates the Halibut Act and the MSA.

D. National Standard 9: Minimizing Bycatch.

National Standard 9 of the MSA directs Defendants to minimize bycatch to the extent
practicable. 16 U.S.C. §1851(a)(9). The Final Rule does not minimize bycatch. Halibut is a
bycatch in the sablefish fishery as well as in the salmon troll and groundfish longline fisheries.
AR at 20242, 20273. Pursuant to existing regulations, halibut bycatch must be discarded unless
the fisherman has a QS for halibut that is used to cover the halibut bycatch. Newland Dec. at
915-16. If a fisherman does not have sufficient QS to cover the halibut bycatch it must be
discarded, leading to waste and increased mortality since a percentage of hooked and discarded
fish die after release. Id. Indeed, Defendants admit the transfer of QS is necessary to reduce
discards and minimize bycatch. See AR at 20259 (limiting IFQ sales could “result in significant
discards...”). Similar bycatch and post-release mortality issues arise when a fisherman fishes for
halibut and other species and incidentally catches sablefish. Newland Dec. at ]15-16. The
Final Rule will increase bycatch in violation of the MSA and the Halibut Act.

E. National Standard 10: Promoting Safety Of Human Life At Sea.

National Standard 10 of the MSA directs Defendants to promote the safety of human life
at sea. Forcing disabled fishermen to choose between losing their income and being aboard a
vessel when it is fishing is, by definition, not promoting safety at sea. There is simply no valid

reason to ask individuals to risk life and limb in violation of the MSA and the Halibut Act.
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VII. CONCLUSION

For all the preceding reasons, Plaintiffs’ motion for summary judgment should be granted
and the Final Rule vacated and then remanded to Defendants for revision in compliance with the

Court’s order.
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FAIRWEATHER FISH, INC,, et al.,
Plaintiffs,
v.

PENNY PRITZKER, in her official capacity
as Secretary of Commerce, et al.,

Defendants.

8028337v.1

DECLARATION OF WILLIAM BELL, M.D.

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

NO, 3:14-cv-05685-BHS

DECLARATION OF WILLIAM BELL,
M.D. IN SUPPORT OF PLAINTIFFS’

MOTION FOR SUMMARY JUDGMENT

Smith & Hennessey
L
Attornays aclaw
116 Occldental Avonua Sauth, Sule 500
Soavle. Weslington 58304
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I, William Bell, M.D., declare as follows: _

1, I am a licensed physician practicing since 1981, licensed to practice in Alaska and
specializing in Family Medicine. I make this Declaration in reference to the above-entitled
action. All of the information set forth herein is based on my personal knowledge and if called
and sworn as a witness, I could and would competently testify thereto.

2. Captain Ray Welsh has been a patient of mine since March 24, 2014.

3. 1 have treated Captain Welsh for cerebrovascular accident [a stroke],
arteriosclerotic cardiovascular disease [narrowing and hardening of the arteries], and diabetes.

4, 1 have determined that Captain Welsh is permanently disabled/handicapped and
that his disability prevents him from being on board any type of commercial fishing vessel for
any purpose. I have also determined that being on board a commercial fishing vessel would
endanger Captain Welsh’s health and safety and that of crew members in that Captain Welsh
would not be able to safely move about, keep his balance and safely perform any tasks associated
with operating the vessel. I am also not aware of any accommodation that would permit Captain
Welsh to be able to be on board a commercial fishing vessel. '

5. I bave made this diagnosis based on the fact the Captain Welsh had a major stroke
in 2005 which had a significant impact on his physical capabilities and the type of activities in
which he is able to engage. Throughout the time period that Captain Welsh has been my patient
he has had significant difficulty with walking and standing, and suffers from substantial pain,
When I last observed him as late as July 29, 2014, these limitations were still present and I also
specifically recall that Captain Welsh's mobility in his upper extremities was compromised and
his balance was unsteady.

I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct. Executed this _'é day of March, 2015, at Homer, Alaska.

T —

William Bell, M.D.

Smith & Hennessey

DECLARATION OF WILLIAM BELL, M.D. Anoratys at Law

316 Qecldgnatal Avanua South, Sutta 30D
Soualtlo, Washington $610%

Telephona: (206) 292-1770
Varwimslor AKX 07,1700

80208337v.1
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA

FAIRWEATHER FISH, INC,, et al,

Plaintiffs, NO. 3:14-¢cv-05685-BHS
V. DECLARATION OF CAPTAIN RAY

, WELSH IN SUPPORT OF

PENNY PRITZKER, in her official capacity PLAINTIFFS’ MOTION FOR
as Secretary of Commerce, et al., SUMMARY JUDGMENT

Defendants.

I, Captain Ray Welsh, hereby state and declare as follows.

1. I am a named Plaintiff in the above-entitled action (“Actién”) and
have personal knoWledge of the facts stated herein.

2. [ harvested halibut and sablefish during the years used in the
Individual Fishermen’s Quota Program (“IFQ Program”) to determine who should

receive an initial allocation of a quota share (“QS™) to harvest halibut and

sablefish. As such, I was an initial recipient of halibut and sablefish QS under the
IFQ Program.
Smith & Hennessey
PLLC
Attorneys at Law

316 Occidental Avenue South, Suite 560

Seattle, Washington 98104

. . Telephone; (206) 292-1770

Declaration of Captain Ray Welsh in Support of , Faceimile: (306) 292.1790

Plaintiffs’ Motion for Summary Judgment 1
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3. In Juiy, 2010, I sold halibut Q'S and‘ received by transfer (purchased)
sablefish QS. I have a 20% ownership interest in the vessel that harvests my QS
and currently qualified to participate in the IFQ Program.

4, Since the latter part of 2005, due to a stroke, I have been permanently
disabled/handicaéped. My disability prevents me from being on board any type of
commercial fishing vessel for any purpose. As aresult of my stroke, my cognitive
skills have been substantially impacted (e.g., I have extreme difficulty in learning
new things such as operating a comp.uter effectively and following and
remembering instructions). I also have many physical Iimi_tations. I am unable to
stand for more than 5 minutes, walk any significant distance, and sleep |
uninterrupted — because of the overall body pain caused by my stroke. I also
stopped working as a result of the stroke. Before. the stroke, I was working as a
commércial fisherman.

5. Being on board a commercial fishing véssel would endanger my
health and safety and that of other crew members because 1 would not be able to
keep my balance and safely move on the vessel to perform any task associated with
the operation of the vessel.

6. The Final Rule and Amended Regulations referenced in this Action

prohibit me from using a hired master to harvest QS received by transfer after

Smith & Hennessey
PLLC .
- Attomneys at Law
316 Occidental Avenue South, Suite 500
Seattle, Washington 98104
. . . Telephone; (206) 292-1770
Declaration of Captain Ray Welsh in Support of Facsimile: (206) 292-1790

Plaintiffs’ Motion for Summary Judgment 2
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February 12, 2010. Because I cannot physically be on board a commercial fishing
vessel, unless the Final Rule and Amended Regulations are declared invalid, I will
be denied the full benefit of participating in the IFQ Program solely by reason of
my disabilities.

7. On June 30, 2010, while the Pacific Regional Fishery Management
Council was studying the issues associated with changing the hired master rule
versus leaving the rule unchanged, :I signed and performed a contract for the sale
and purchase of QS. The price for the QS purchase was $377,579. I am now
unable to fish this QS because of the Final Rule and Amended Regulations being
challenged in this Action. I would not have éold any of my QS if I had known I
would not be able to fish the newly acquired QS. The result is that I have paid‘for
QS that I cannot use and have lost the future income from thé QS I'sold. I estimate
the lost income of approximately $20,000-$30,000 per year assuming constant
average prices and assuming 2015 stock abundance levels. Tﬁis sale and purchase
of QS was approved by the National Marine Fisheries Service on July 28, 2010. |

8. If I am unable to use a hired master to harvest QS transferred after
February 12, 2010, I will lose approximately one-third of my income which will
cause substantial harm to my well being and that of my family (wife and disabled).

Additionally, I will be forced to sell the IFQ that I received as a result of the July

Smith & Hennessey
PLLC
Attorneys at Law
316 Occidental Avenue South, Suite 500
Seattle, Washington 98104
Telephone: (206) 292-1770

Declaration of Captain Ray Welsh in Support of Facsimile: (206) 2521750
Plaintiffs’ Motion for Summary Judgment 3
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2010 transfer described above which would also trigger a substantial capital gains

liability,

I hereby declare under penalty of perjury of the laws of thej\lted Stat

America that the foregoing is true and correct. //

Dated: March #8, 2015

YZ\_ Cap{am Ray Weléh

Smith & Hennessey
PLLC
Attorneys at Law
316 Occidental Avenue South, Suite 500
Seattle, Washington 98104
Telephone: (206) 292-1770

Declaration of Captain Ray Welsh in Support of Facsimile: (206) 292-1790
Plaintiffs’ Motion for Summary Judgment 4
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
FAIRWEATHER FISH, INC,, et al.,
Plaintiffs, NO. 3:14-cv-05685-BHS
V. DECLARATION OF LISA NEWLAND

IN SUPPORT OF PLAINTIFFS’
PENNY PRITZKER, in her official capacity MOTION FOR SUMMARY
as Secretary of Commerce, et al., JUDGMENT

Defendants.

I, Lisa Newland, hereby state and declare as follows.

1. Fairweather Fish, Inc. (“Fairweather Fish”) is a corporation formed in 1987. | am
the sole owner of Fairweather Fish.

2. Fairweather Fish harvested halibut and sablefish during the years used in the
Individual Fishermen’s Quota (“IFQ”) plan to determine who should receive an initial allocation
of a quota share (“QS”) to harvest halibut and sablefish. As such, Fairweather Fish was an initial

recipient of halibut and sablefish QS under the IFQ plan.

) ) . Smith & Hennesse
Declaration of Lisa Newland in Support of PLLC Y
Plaintiffs’ Motion for Summary Judgment 316 Occicentl e South, Suite 500

Seattle, Washington 98104
Telephone: (206) 292-1770
Facsimile: (206) 292-1790

9026555_1.docx
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3. As a corporation, Fairweather Fish must hire a master, i.e., a vessel skipper, to
captain the boat and to harvest the fish. | am unable to serve in that role because | am physically
unable to do so.

4. Fairweather Fish has been active in the halibut and sablefish fisheries since its
formation. I have personally participated in Alaska’s seafood industry for 34 years as a
longshoreman, cannery worker, and vessel owner/manager.

5. Fairweather Fish has been, and continues to be, part of the local, community-
based fishery. Fairweather Fish has an interest in three vessels that deliver their catches for
processing to ports in Alaska. These vessels, which are home ported in Seattle, Washington,
travel to Alaska in early March, and return to Seattle in the fall. While in Alaska, supplies for
the vessels are purchased from Alaska vendors.

6. Recognizing that many active fishermen had formed corporations to fish for
halibut and sablefish, the IFQ plan allowed these initial QS recipients operating in western
Alaska to continue using hired masters to fish halibut and sablefish. This was done so as to not
disrupt existing business models in which one or more individuals formed a corporation to own
the fishing vessel. A significant amount of QS in western Alaska is owned by corporations.
Fairweather Fish was among the initial QS recipients exempted from any owner-on-board
(“O0OB”) requirement. Consistent with the eventual goal in the IFQ plan of a 100% OOB
fishery, Fairweather Fish anticipates it will someday go out of business and will sell its QS to
fishermen subject to the OOB standard.

7. The Final Rule Fairweather Fish is challenging will adversely affect Fairweather

Fish in multiple ways.

) ) . Smith & Hennesse
Declaration of Lisa Newland in Support of PLLC Y
Plaintiffs’ Motion for Summary Judgment 2 316 Occicentnl Avemse South, Suite 500

Seattle, Washington 98104
Telephone: (206) 292-1770
Facsimile: (206) 292-1790

9026555_1.docx
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8. Fairweather Fish acquired QS in five transactions that are affected by the Final
Rule prohibiting the use of QS acquired after February 12, 2010. The dates these contracts were
signed and the date the QS was actually transferred to Fairweather Fish are set forth in Appendix
1 to this Declaration as is a sample of a QS purchase contract entered into by Fairweather Fish.
Two of the contracts were signed before the North Pacific Fishery Management Council
(“Council”) even decided to investigate the issues associated with changing the hired master rule
versus retaining the rule unchanged. The third and fourth contracts were signed while that study
was ongoing. Three of these four contracts contained penalty clauses for failed performance,
i.e., forfeiture of the earnest money deposit. For all four contracts, the QS was transferred to
Fairweather Fish either before the Council began its investigation of the issues associated with
changing the hired master rule while that study was ongoing. The fifth contract to acquire QS
was signed and the QS transferred after the proposed rule to implement the Final Rule restricting
the use of QS was published. Fairweather Fish signed the contract and acquired this QS because
Fairweather Fish did not believe the National Marine Fisheries Service (“NMFS”’) would
approve a Council proposal that was retroactive. Fairweather Fish believed this based on
conversations with agency officials about the hardships that would result from retroactive
application of the rule. The purchase price for these five QS acquisitions totaled $466,509.

9. Before the contracts could be performed, i.e., the QS transferred, NMFS had to
approve the transfer. Under the IFQ Plan regulations, NMFS must determine that the acquisition
will not violate the IFQ Plan’s caps on (1) how much QS an individual vessel may have, (2) how
much QS a person may own, and (3) the amount of QS that a person may fish in a given
geographic area. NMFS must also find that the buyer has a valid Transfer of Eligibility

Certificate allowing that person to purchase QS. NMFS approved each of these acquisitions

) ) . Smith & Hennesse
Declaration of Lisa Newland in Support of PLLC Y
Plaintiffs’ Motion for Summary Judgment 3 316 Occicentnl Avemse South, Suite 500

Seattle, Washington 98104
Telephone: (206) 292-1770
Facsimile: (206) 292-1790

9026555_1.docx
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after February 12, 2010. Those approvals are also included in Appendix 1. Nowhere in the
NMFS approval letters is there any notification that NMFS was approving QS acquisitions that
Fairweather Fish could not harvest if what is now the Final Rule was applied retroactively.

10.  These five QS acquisitions would generate $788,909 of revenue in the next five
years, assuming an average sablefish price of $4.56 per pound and an average price for halibut of
$5.36, and further assuming the total biomass for both species remains the same as in 2015, a
low abundance year.

11. Fairweather Fish also entered into five contracts for the sale of QS which
adversely impact Fairweather Fish because of the Final Rule. The adverse impact occurs
because the transactions to sell and purchase QS were linked as related and integrated contracts
in which Fairweather Fish was selling halibut QS and acquiring sablefish QS. Fairweather Fish
would never have sold this QS if it could not be replaced by the QS acquired in the five contracts
discussed above. Each of the QS sale contracts is linked to the five contracts for the purchase of
QS because the process by which QS is bought and sold is that the sale proceeds are placed into
an exchange account with the Alaska Exchange Corporation which acts as an intermediary for
exchanged QS. However, the exchange to acquire QS can occur much later than the sale. In the
case of the 2009 sale of QS, the acquisition exchange did not occur until after February 12, 2010.
NMFS approved each QS sale. The history of those sales, including an example of a sales
contract, and NMFS’ s approvals are attached in Appendix 2. In addition to the five contracts for
the sale of QS at issue in this case, Fairweather Fish entered into a sixth contract to sell QS after
February 12, 2010, but that contract was linked to the purchase of rights to harvest crab.

Therefore, this sixth sales contract is unrelated to the hired master rule being challenged.

) ) . Smith & Hennesse
Declaration of Lisa Newland in Support of PLLC Y
Plaintiffs’ Motion for Summary Judgment 4 316 Occicentnl Avemse South, Suite 500

Seattle, Washington 98104
Telephone: (206) 292-1770
Facsimile: (206) 292-1790

9026555_1.docx
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12.  The QS acquisitions referenced above were financed by commercial loans. The
security for the various loans included the vessel or vessels owned by Fairweather Fish,
Fairweather Fish’s quota shares, my personal residence, and all other personal and corporate
property.

13. Because of the prohibition on using hired masters in the Final Rule, Fairweather
Fish must pay the loans for the acquisition of QS without the revenue that would be generated by
harvesting the acquired QS. This places an enormous and extremely harmful financial burden on
Fairweather Fish. This burden is made significantly worse because Fairweather Fish sold QS
which Fairweather Fish would not have done if that QS could not be replaced by newly-acquired
Qs.

14. Under the IFQ plan, QS is allocated by geographic area. A fisherman must own
QS for that area to fish there. It is typical in the halibut and sablefish fisheries for QS holders to
trade QS, via sale and purchase, so that vessels can be deployed efficiently in various geographic
areas. Typically, the issue arises when stock abundance in one area fluctuates and a QS holder
lacks sufficient QS in one area so as to make a trip to the fishing grounds economic. In such
situations, trading QS allows fishermen to make a trip to waters far distant from home ports
economically viable. These business sales are common practice.

15.  Pursuant to existing regulations, halibut caught in the sablefish and other fisheries
is bycatch and must be discarded unless the sablefish fisherman has enough halibut QS to allow
the retention of the halibut bycatch. A certain percentage of this discarded fish dies after release.
Similar bycatch and post-release mortality issues arise when a fisherman fishes for halibut and

other species and incidentally takes sablefish.

) ) . Smith & Hennesse
Declaration of Lisa Newland in Support of PLLC Y
Plaintiffs’ Motion for Summary Judgment 5 316 Occicentnl Avemse South, Suite 500

Seattle, Washington 98104
Telephone: (206) 292-1770
Facsimile: (206) 292-1790

9026555_1.docx
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16.  The ability to acquire and use halibut and sablefish QS is also important in other
fisheries using hooks and lines, such as the salmon trolling and groundfish fisheries in state and
federal waters. Affected fishermen in those fisheries can no longer reduce their incidental
catches by obtaining or replacing QS. As a result, their total harvests of these other species are
limited when they cannot acquire halibut and sablefish QS to cover their bycatch of those two
species.

I hereby declare under penalty of perjury that the foregoing is true and correct.

Dated: March 18, 2015 &ﬁﬂfd‘ﬂwﬂfﬁ%ﬁﬁ

Lisa Newland
: . s Smith & Henness
Declaration of Lisa Newland in Support of T2
. e . Law
Plaintiffs’ Motion for Summary Judgment 6 L e i Sl 0

Seattle, Washington 98104
Telephone: (206) 292-1770
Facsimile: (206) 292-1790

Nossaman_LLP_9026555_11(2)
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APPENDIX 1
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APPENDIX 1 - Acquisitions of QS by Fairweather Fish Affected by the Final Rule

Date of NMFS Number of QS L ost Revenue
Date Contract Approval and QS Units
Signed Transfer Transferred Price Paid (5years)
02/09/2010 3/29/2010 55,855 65,637.00 Estimated total
for al shares
02/10/2010 03/30/2010 61,219 33,425.50 $788,909.33
03/13/2010 04/15/2010 101,618 88,698.50
04/27/2010 05/19/2010 11,675 13,032.00
06/20/2013 07/02/2013 184,082 265,716.00

9028829 _1.docx
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; UNITED STATES DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric Administration
National Maring Fisherias Service
FPO. Box 21668
Juneau, Alaska 85802-1668
March 29, 2010
Transfer Number: 25036

Dear Quota Share Transferor/ Transferee;

Restricted Access Management (RAM) of the Alaska Region, NOAA Fisheries Service (NMF3) has approved
your application to {ransfer the Quota Share (QS) and/or Individual Fishing Quota {IFQ) identified below,
Pleasenole-that this letter sitiply verifies that fact, it is not intended to inform you of the current remaining LFQ
alance(s) assigned to either party. It is the Tesponsibility of thie permit holders to verify remaining IFQ
balaiices before conducting IFQ fishing activities.

Quota Shares

55,855 units, identified as $-CG-C-B,. including quota shares: 83837561 through 83893415

_Associated Individual Fishing Quota

3,978 pounds, for the cuzrrént year.
Plus 0 pounds of adjustment-from the prior year.

- These harvest privileges have trangferred as follows:

From {Transferor) To (Transferee)
MICHAEL J LANG . FAIRWEATHER FISH, INC.
PO BOX 192 PO BOX 1729
MONTESANG, WA 58363 GIG HARBOR, WA 98335

This transfer ig effecfive immediately. The Traasferor's QS Certificate has been voided, and.a new QS
Certificate hag been-issued in the name of the Transferee,

Please contfact out Dfﬁce [(800 304-4846 or (in Juneau) 586-7202)] if you have any questions about this

transaction.
By Direction of the
Alasle “Regiona _di]ilmatrator

NOAA Fishefies (Nationg

s

L A

2 Adpafnitrator

Ke‘étricted {Gcess Management Program

7

ALASKAREGION - www.fakenoaa.gov
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o UNITED STATES DEPARTMENT OF COMMERCE

MNational Cceanic and Atmospheric Administration

Mational Marine Fisherias Service

F.O. Box 21668

Jungau, Alaska 99802-1668

March 30, 2010

Transfer Number: 25049

Dear Quota Share Transferor/Transferee:

Resmcted Access Management (RAM) of the Alaska Region, NOAA Fisheries Service (NMFES) has approved
your application to transfer the Quota Share (QS) and/or Individual Fishing Quota (IFQ) identified below,
Please note that this lefter simply verifies that fact, it is notintended to inform:you of the current remaining IFQ)
balance(s) assigned 1o either party. Itis the rt,sponmblhty of the: permit holder§ to verify remaining IFQ
balances before conducting IFQ fishing activities.

Quota Shares

61,219 units, identified a5 8-WG-C-B, including quota shares: 130776441 darough 130837659

Associated Individual Fishing Quota’
4,975 pounds, for the cumrent year,
Plus 491 pounds-of adjustment from the prioryear.

These harvest privileges have transferred as follows:

From (Transferor) To (Transfered)

JAMES E PITLLIPS FAIRWEATHER FISH, INC.
PO BOX 109 PO BOX 1729

PELICAN, AK 99832 GIG HFARBOR, WA 98335

“This transfer is effegtive immediately. The Transferor's QS Certificate has been voided, and a-new Q5
Certificate has been issued in the name of the Transferee.

Please contact our office [(800-304-4846 ot (in F uneau) 586-72012)] if you have any questions about this
fransaction.
By Direction of the
Alasyr/ReglonaI_ dfninigtrator
NOAAT 1shencb th[_ona A me sherlcs Service)

e
Proamm Adn 1stfét01
Rc,;;tncted Afcess Management Program

ALASK A RFRON - www fakr nnas oov
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- UNITED STATES DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric Administration

Nationai Marine Fisheries Service

PO. Box 21668

Juneau, Alaska 99802-1668

April 15,2010
Transfer Number: 25113

Dear Quota Share Transferor/Transferee:

Restricted Agcess Management (RAM) of the Alaska Region, NOAA Fisheries Service (NMFS) has approved
your application to transfer the Quota Share (QS) and/or Individual Fishing Quota {(EFQ) identified below.
Please note that this letter smlply verifies that fact, it is not intended to inform you of the current remaining IFQ
balance(s} assipned to cither party. It is the responsibility of the-permit holders to verify remaining IFQ
balances befere conducting IFQ fishing activitics.

Quota Shares

101,618 ungits, identified as $-WG-B-B, including quota shares: 72727821 through 72829438

Associated Individual Fishing Quota
8,257 pounds, for the current year.
Plus 9 pounds of adjustment from the prior year.

These harvest privileges have transferred as follows:

From {Transferor} To {Fransferee)
‘TANIEL R BYRON FAIRWEATHER FISH, INC.
POBOX 93 PO BOX 1729

PORT LIONS, AK 99550 GIG HARBOR, WA 98333

This transfer is effective immediaiely. The Transferor's QS Certificate has been voided, and a new QS
Certificate has been issued in the name of the Transferee.

Please centact ouroffice [(800-304-4846 ot (in Juncau} 586-7202)] if you have any-questions about this
wransaction.

: By Direction of the
) AlaskaRegional Adm l:,atoi
NOAA Fisher) s‘/ (Nanona Man Rishgies Servu,e)

By:

Prograth Admm:sj‘ ator

Resgricted Acces s‘Management Progrim
e

ALASKA REGION -~ wiwsy [akr.noaa gov
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UNITED STATES DEPARTMENT OF COMMERCE
Natioial Oceanic and Atmospheric Administration
National Marine Fisheries Service

P.O. Box 21668

Juneau, Alaska 99802-1668

May 19, 2010

Transfer Number: 25295

Bear Quota Share Transferor/Transferee:

Restricted Access Management {RAM) of the Alfaska Region, NOAA. Fisheries Service (NMES) has approved
your application to transfer the Quota Share (QS) and/or Individual Fishing Quota (IFQ) identified below.
Please note that s letter simply vetities that fact, it is not intended to inform you of the current remaining IFQ
balance(s) assigned to either party. [tis the resporisibility of the permit holders to verify remaining TFQ '
balances before conducting IFQ fishing activities.

Quota Shares
11,675 ‘units, identified as H-4B-B-B, including guota shares: 7659353531 thiough 765937419
773304155 through 773311940

Associated Individual Fishing Quota
2,173 pouads, for the cutrent year.
Plus 188-pounds of adjustineént from the priof year.

These harvest privileges have transferred as follows:

From (Transferor) To (Transferee)

MARK C WORLEY FAIRWEATHER FISH. INC.
PO BOX 1729 PO BOX 1729

GIG HARBOR, WA 98332 GIG HARBOR, WA 98335

This transfer is effective immediately. The Transferor's QS Certificate has been voided, and a new QS
Certificate has been issued in the name of the Transferee.

Please contact our office [(800-304-4846 or (in Juneau) 386-7202)] if you haveé-any questicns about this '
transaction. s

By Direction of the J

Alask},Regi_onai Adufiinistrate)

NOAA Fsshe}e{’(Natm%ﬁe Figm?' § Service)
AN
B\ 2/ S C
. Prc}gzam‘/Admix}&trator
§estri‘cted Access Management Program

ALASKAREGHON - www.fakrnoaa zoy
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UNITED STATES DEPARTMENT OF C
National Oceanic and Atmospheric Adr

National Marine Fisheries Service
F.O. Box 27668
Juneau, Alaska 95802-1668

Tuly 2, 2013
Transfer Mumber: 29139

Dear Quota Share Transferor/ Transferes:

Restricted Access Managéiment (RAM) of the Alaska Region, NOAA Fisheries Service (NMFS) has app
your application to fransfer the Quota Share (38) and/or Individual Fishing Qudta {(IFQ) identified below
note that this: létter simply veifies that fagt, i is st intended to inferm you of the current remaining [FQ)
assiened to either party. It is the responsibility of the permit holders to verify remaining IFQ balances be
conducting IFQ fishing activities.

- Quota Bhares
184,082 units, identified as 8-CG-C-U, including quota shares: 46485003 through 46669084
Associated Individual Fishing Quota
16,105 pounds, forthe current vear.

Minus 247 pounds of adjusiment from the prior vear.

The harvesi privileges have wansferred as follows:

From (Trausferor): To (Transferee):
MATTHEW R SHADLE FAIRWEATHER FISH, INC.
196 £ 10600 3OUTH PO BOX. 1729

SANDY, UT 84070 : GIG HARBOR, WA 98335

"This teansfer is effective immediately. A Quota Share Holder Summary Report has been dssued in the na
Transleree.

Please contact.our office [(800-304:4846 ot (in Juneau) 586-7202)] if vou have any questions about this

By Directien of the-
Alasks Regional Administeatgr _
NOAA Fisherigs Plationg] Marinddf#hitriés Service)
-

:",//m R
By (A 2
Program Admiristrator

- Restrigted Access Management Progeam

ore

OMMERGE
pnistration

roved

. Please
balance(s)

iht: of the

ransaction.

ALASKA RECION - brpfalaskofisherivsnoaa.gov
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+  '02/08/2010 14:53 FAX 2087895103 DOCK STREET BROKERS @o001/008

Dock Street Quotas, Inc.
s 5101 Ballard Ave, NV, Seardle, WA 98107
’ (206) 789-5101  'AX (206) 789-5103
EARNEST MONEY AGREEMENT FOR PURCHASE AND
SALE OF SABLEFISH QUOTA SHARES AND ASSOCIATED 2010 IFQ

1, Fairweather Fish, Inc., (hereinafter refemed to as “Buyer’”) offex to purchaese, and 1, Michael J. Lang,
(herelnafter peferred o as “Seller™ offer to sell the following Quota Share Units idenrifled as 55,855 Units
numbered 83,837,561 « 83,893,415 (hereinafter seferred to 25 “Quota Shate Units™), as defined by the Nadenal
Maring Fisheries Service, RAM Division, (hercinsfter referzed to as “NMFS”). The Buyer and Seller recognize that
Sefler’s Quota Sheres will represent a Percentage of the Harvest Limit for 2 given year, and may resul in an annual
Individual Fishing Quota (IFQ). The Seller’s Quota Shaxe Units are classified a5 Blocked and did tesult in 3,978
Inital TRQ pounds for 2010 in Ares CG, Vessel Category G, (a5 defined by NMFS, RAM Division). Tha Buyer
hereby offets $16.59 per pound for each indtial IFQ ponnd for the year 2010, Scller warrants that nonc of the
TRQ issned in 2010 has been harvested. Buyer and Seller undetstand that thete may be au adjustment to
the number of pounds transferred on the basis of the previous season’s harvest, The total purchase price
shall be adjusied at $1.50 per pound for the over or nadet harvest of the 2009 IFQ that is carried forward to
thig trangfer, The Buyer accepts and understands that the TAC snd the Quota Share Pool upon which their
annual IRQ s baged is subjuct to change anmully, 28 determined by NMFS. Seller makes no reptesentation that the
amount of IRQ poundage resulting fram the “Quots Sharas® being transfersed will remain the same over time,

1, PRICE AND PAYMENT
A) 'The rotal purchase price is Sixty Five Thousand Six Huadred Thirty Seven and No/100%++k¥ dollars

($65,637.00) including Earnest Money.

B) Buyez agrees to place Six Thousand Five Hundred and No/100%%=+* dollars (36,500.00) samest money in
trust with the brakez,

-

C) The balance of the purchase price is Fifty Nine Thousand One Hundred Thirty Seven And No/10(peiciox
dollazs (359,137.00). This balance shall be deposired to Dock Sereet Quotas Trust Account by Cashie’s Check
ot by Direct Wite by Friday, March 19, 2010, The fonds will be held in Dock Street Quotas Trust Account until
the traasfer of Quota Shares has beea complited by NMFS, In aay eveat, Dock Stxeet will sct a3 closing agent for
this trapsaction

D) This transaction is contingeat upon the parties hereto qualifying to transfer and receive the shares aceording to
NMES transfer rules, '

E) Seller and Buyer agree to execute all documents snd fotms requited by NMFS to complete this gransaction.
Additionally, the pardes hereto and herchy agree that this agreement sad aay sddends may be executed in
counerparrs by facsimile.

F) This Rawmest Money Agveement represeats the agreement in its endrety except as noted: Buyer is
participating in an YRC Section 1031 T'ax Defested Exchange, Alaska Exchange Corparation repreecats
Buyer as Intermediacy in this transaction. This is the replacement or acquisition property required for the
exchangor to complete the exchange, Seller agtoes 0 coopemte with Buyer in the exchange closing
procedure, Seller agrees that the Buyer’s sights and obligations uader this agreement may be assigaed to
Alaska Exchange Corporation for the puspose of completing the exchange. Seller shall incue no costs,
fees or liability for participating in the exchange process. Sellex agrecs to sign documentation necessaxy

e

“EM IFQ & QSU (o O/U) Buyess Snitals
Rev 1/06 .
Page 1 0f 3 Scllers Inidal
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+ 0270942610 14:58 FAX 2057885103 DOCK STREET BROKERS @002/003

SELLERS WARRANTY

The Seller warrants that the above named Quots Shates will be transferred with free and clear title and with nio liens
or encurbrances of any kind. Buyet and Sellet acknowledge that Federal Groundfish Quota Shates may be subject
te Federal Tax Liens, Child Support Baforcement Liens and U.C.C. Filings and agree ro the following:

A) Broker is requesred 1o provide a Hen search in the Seller’s State of residenca for Child Support and UCC filings.
Buyer agrees to pay the §50.00 lien search fee.

B) Clasing of the purchass and suls of the permit may be delayed pending conflimation of the lack of liens og
yatisfaction thereof.

C) Broker need only exercise ordinaty care in its inguity, and is not a gustantor of any lien information obuined
1)) Ouly filed Lieas will be disclosed in any case,

E) Dock Strect will be held hatmless for any undiscovered liens, fishing violations, over harvest reductions in IFQ,
or anp other encumbrances which may affect Quora Share.

3. COMMISSION
A commission of One Thousand Nine Hundred Seventy and No/100%i%%k dollars ($1,970.00) is payeble by
the Seller v Docle Street Quotas on closing.

4. CLOSING

The closing date shall be on or before Friday, March 26, 2010, This wansaction shall clase at the offices of Dock
Sereet Quotas, Inc., at 5101 Ballard Ave. NW, Seattle, WA 98107. While this contvact and irs accompanying
documents are in the possession of, or are being processed by say lending institution, Federal or Smate agency,
including, but pot Limited to NMFS, it shall be construed 25 being extanded, and shall contimue to be binding.
Orher exteasions to closing ehall be mutually sgteed wpon by both Buysr and Seller, Proceeds from the sale will be
dispersed at closing.

5. HOLD HARMLESS 7 _

* Buyer and Seller agres to hold Docle Strect Brokers, Ing, and Dock Street Quotas, Inc. harmless for delays in or
prohibitiony against tansfer of the Quota Share caused by any pesson, entity or goverament agency, officers,
contractors, or employecs. The Buyer accepts and undetstands that these Quota Shares zepreseat & harvest
privilege and that unforeseen changes in the JPQ program may oceut over time, and hereby agrees to hold Dock
Steeet Brokers, Inc., Dock Street Quotas, Inc., and the Seller harmless from any claim or Lsbility arsing from
any loss resulting fromn any future changes to the [FQ program.

6. TIME IS OF THE ESSENCE ] _
Time ig of the essence to this agreement, This agrecnent may ot be modified or assigned without the exprass

written consent of the parties.

7. VENUE
This contmct shall be governed by the laws of the Srats of Washington.

8., EARNEST MONEY DEPOSIT »
In the event Seller rejects this offer ot does not comply with any of the sbove stated conditions, Buyer shall be
entitled to immediars refund of the entire earaest money deposit. In the event Buyer for any reason forfelr the
warnest money deposit, it is understood and sgreed that Broker shall bs enttled to retain the sum of Ome
Thansand and No/100%*%* Dollats ($1,000.00) to cover Broket's axpenses, and the balance of the esrnest
moncy shall be delivered to Seller as Hquidated damages. Upon forfeiture of the eatest money, Buyee shell have
no further obligation to Seller to complete puschase of the quota shazes, or 10 Broker for Broker's commission and

LXPLNC,

M IFQ & QSU (g0 O/U) Buymlniﬁzls__,_7
Rev 1/06 _
Page 20f3 Scllers Ininals
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+ 02/08/2010 15:00 FAX 2087895103 DBCK STREET BROGKERS [#003/003

9, ARBITRATION

[a the event of any disputs, Buyer and Seller agree to hold Broker harmless and to refer such disputo for settlement
to arhitradon by 2 singls atbitrator in accordance with the Arbittation Act of the State of Washington. If Buycs and
Seller are unable 1o agree upon the single athitraror within 2 perdod of thirty (30) days, cither party may apply to the
Presiding Judge of the King County Supetior Coust for the sppointrnenc of an arhirrator, who shall be an attorney
experienced in maziime and fisheries a5 well as genetal business mattets.

10. ATTORNEY'S FEES
In the event of any disputt or elaitn atising out of or relating io this apteement, the non-prevailing party shall pay

the prevailing party’s costs and attotneys fees.

11 MISCELLANEQUS

A) This Agrecment constitutes the endre agreement of the partics and may aot be ¢changed or medified in any
tespect (includiag, but not limited to, date of closing) except in writing, signed by both parties.

B)nﬁ'gheﬁguyex. Seller and Dock Strect Brokers agree that the terms and condiions of this agreement ate
confidential. ‘

C) Brokers are not attorneys. This agreement and the documenrs relared therero ivolve significant Jegal rights
and obligations, Buyer and Sellet azo strongly advised to seck the advice of independent counse! prior to executing
this agresment ok 1ty relatad documents, '

12. SELLER'S AGREEMENT
Seller aprees and Buyer understands that if, for any reason, the Seller refuses to conswmmare this transaction by
withholding documents, or by any other means inteationally prevents his performance under this conteact, he shall

pay o Buyer ax liquidated damages an amount equal to Buyer’s sataest mosey deposit.

BUYER: Fairweather Fish, Inc. DATE
Address: 6320 Rozedale St. NW

Gig Haxbor, WA 98335
Telephone:  253-858-6489

W.-'%/f j’7—‘/0
e

SELLER;  Michafl].

Address: PO Box 192
Moareszno, WA 98563

Telephone:  360-482-8100

" IMIFQ & Q3U (e O/U) Bugess Laitials
Rev 1/06 ’ iy
Page 3 of 3 Sellers Inidals M‘
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Dock Street Quotas, Inc.

5101 Ballard Ave. NW, Seatle, WA 98107
(206) 789-5101  FAX (206) 789-5103

EARNEST MONEY AGREEMENT FOR PURCHASE AND
SALE OF SABLEFISH QUOTA SHARES AND ASSOCIATED 2010 IFQ

1, Pairweather Fish, Inc., (hereinafter referred to as “Buyer”) offer to purchase, and I, Michael ]J. Lang,
(hereinafter referred to as “Seller”) offer to sell the following Quota Share Units identified as 55,855 Units
pumbered 83,837,561 - 83,893,415 (hereinafter referred to as “Quota Share Units™), as defined by the National
Marine Fisheries Service, RAM Division, (heteinafter referred to as “NMFS™). The Buyer and Seller recognize that
Seller’s Quota Shases will represent a Percentage of the Harvest Limit for a given year, and may result in an annual
Individual Fishing Quota (IFQ). The Seller’s Quota Share Usits are classified as Blocked and did result in 3,978
Initial IFQ pounds for 2010 in Area CG, Vessel Category C, (as defined by NMFS, RAM Division). The Buyer
heteby offers $16.50 per pound for each initial IFQ pound for the year 2010. Seller warrants that none of the
IFQ issued in 2010 has been hatvested. Buyer and Seller understand that there may be an adjustment to
. the number of pounds tcansferred on the basis of the previous season’s harvest. The total purchase price
shall be adjusted at $1.50 per pound for the over or undet harvest of the 2009 IFQ that is carsied forward to
this transfer. The Buyer accepts and understands that the TAC and the Quota Share Pool upon which their
annual IFQ is based is subject to change annually, as determined by NMFS. Seller makes no represeatation that the
amount of IFQ poundage resulting from the “Quota Shares” being transferred will remain the same over time,

1. PRICE AND PAYMENT
A) The total purchase price is Sixty Five Thousand Six Hundred Thirty Seven and No/100%+ dollars
($65,637.00) including Eamest Money.

B) Buyer agrees to place Six Thousand Five Hundted and No/100%* dollars ($6,500.00) eamnest money in
trust with the broker. ,

C) The balance of the purchase price is Fifty Nine Thousand One Hundred Thirty Seven And No/100#we*
dollars ($59,137.00). This balance shall be deposited to Dock Street Quotas Truse Account by Cashier’s Check
or by Direct Wire by Friday, Mazch 19, 2010. The funds will be keld in Dock Street Quotas Trust Account until
the transfer of Quota Shares has been completed by NMFS. In any event, Dock Street will act as closing ageat for
this transaction.

D) This transaction is contingent upon the parties hereto qualifying to transfer and receive the shares according to
NMFS transfer rules.

E) Selier and Buyer agree to execute all documents and forms required by NMFS to complete this transaction.
Additionally, the parties hereto and hereby agree that this agreement and any addenda may be executed in
counterparts by facsimile. ,

F) This Eamest Money Agreement represents the agreement in its entirety except as noted: Buyer is
participating in an IRC Section 1031 Tax Deferred Exchange. Alaska Exchange Corporation reptesents
Buyer as Intermediary in this transaction. This is the replacement or acquisition property required for the
exchangor to complete the exchange, Seller agrees to cooperate with Buyer in the exchange closing
procedure. Seller agrees that the Buyer’s rights and obligations under this agreement may be assigned to
Alaska Exchange Cotporation for the putpose of completing the exchange. Seller ghall incur no costs,
fees or liability for participating in the exchange process. Seller agrees to sign documentation necessaty

EM IFQ & QSU (no O/U) Buyers h:mth_

Rev 1/06
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SELLERS WARRANTY

The Seller warrants that the above named Quota Shares will be transferred with free and clear title and with no liens
or encumbrances of any kind. Buyer and Seller acknowledge that Federal Groundfish Quota Shares may be subject
to Federal Tax Liens; Child Support Enforcerneat Liens and U.C.C. Filings and agree to the following:

A) Broker is requested to provide 2 lien search in the Seller’s State of residence for Child Support and UCC filings.
Buyer agrees to pay the $50.00 lien search fee.

B) Closing of the puschase and sale of the permit may be delayed pending confirmation of the lack of liens or
satisfaction thereof.

€) Broker need only exercise ordinary care in its inquiry, and is not a guarantor of any lien information obtained.
D) Only filed liens will be disclosed in any case.

E) Dock Street will be held harmless for any undiscovered liens, fishing violations, over hatvest reductions in IFQ,
or any other encumbrances which may affect Quota Share.

3. COMMISSION
A commission of One Thousand Nine Hundred Seventy and No/1004%+%* dollars ($1,970.00) is payable by
the Seller to Dock Street Quotas on closing,

4. CLOSING

The closing date shall be on or before Friday, Match 26, 2010. This transaction shall close at the offices of Dc_:ck
Street Quotas, Inc., at 5101 Ballard Ave. NW, Seatde, WA 98107. While this contract and its accompanying
documents are in the possession of, ot are being processed by any lending instimtion, Federal or State agency,
including, but not limited to NMFS, it shall be construed as being extended, and shall continue to be binding.
Other extensions to closing shall be mutually agreed upon by both Buyer and Seller. Proceeds from the sale will be
dispersed at dosing,

5. HOLD HARMLESS )
Buyer and Seller agree to hold Dock Street Brokers, Inc. and Dock Street Quotas, Inc, harmless for delays in or
prohibitions against transfer of the Quota Share caused by any person, entity or govemment agency, officers,
contractors, or employees. The Buyer accepts and understands that these Quota Shares represent a harvest
privilege and that unforeseen changes in the IFQ program may occur over time, and heteby agrees o h_o}d Dock
Street Brokets, Inc., Dock Street Quotas, Inc., and the Seller harmless from any claim or liability arising from
any loss resulting from any future changes to the IFQ program.

6. TIME IS OF THE ESSENCE ] )
Time is of the essence to this agreement. This agreement may not be modified or assigned without the express
written consent of the parties, -

7. VENUE :
This contract shall be govemed by the laws of the State of Washington.

8. EARNEST MONEY DEPOSIT

In the event Seller rejects this offer or does not comply with any of the above stated conditions, Buyer shall be
entitled to immediate refund of the entire eamest money deposit. In the event Buyer for any reason forfeits the
carnest money deposit, it is understood and agreed that Broker shall be entitled to xetain the sum of One
Thousand and No/100%+* Dollars ($1,000.00) to cover Broker's expenses, and the balance of the earnest
money shall be delivered to Seller as liquidated damages. Upon fotfeiture of the earnest money, Buyer shall have
no farther obligation to Seller to complete purchase of the quota shares, or to Broker for Broket's commission and

expense.

EMIFQ &QSU (a0 O/U) Buyess Initisls X7 1
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9. ARBITRATION

In the event of any dispute, Buyer and Seller agree to hold Broker harmless and to refer such dispute for settlement
to arbitration by a single arbitrator in accordance with the Arbitration Act of the State of Washington. If Buyer and
Seller are unable to agree upon the single arbitrator within a period of thirty (30) days, either party may apply to the
Presiding Judge of the King County Supetior Court for the appointment of an arbitrator, who shall be an attorney
experienced in maritime and fisheries as well as general business matters.

- 10. ATTORNEY’S FEES
In the event of any dispute or claim arising out of or relating to this agreement, the non-prevailing party shall pay
the prevailing party’s costs and attorneys fees.

1. MISCELLANEOUS

A) This Agreement constitutes the entire agreement of the parties and may not be changed or modified in any
respect (including, but not limited to, date of closing) except in writing, signed by both parties.

B) The Buyer, Seller and Dock Street Brokers agree that the terms and conditions of this agreement ate
confidential.

C) Brokers are not attomeys. This agreement and the documents related thereto involve significant legal rights
and obligations. Buyer and Seller are strongly advised to seek the advice of independent counsel prior to executing
this agreement or its related documents.

12, SELLER’S AGREEMENT _
Seller agrees and Buyer understands that if, for any reason, the Seller refuses to consummate this transaction by
withholding documeats, or by any other means intentionally prevents his performance under this contract, he shall
pay to Buyer s liquidated damages an amount equal to Buyer's earnest money deposit.

B{’Z;:%/ Wu«é«j Thesidlt o/16/ro

Rairweather Fish, Inc. DATE
Address: 6320 Rosedale St NW F0. Box 1727

Gig Harbor, WA 98335
Telephone:  253-858-6489

SELLER: Michael J. Lang DATE
Address: PO Box 192

Montesano, WA 98563
Telephone:  360-482-8100

EMIFQ & QSU {no O/U) Buyers 4
Rev 1/06
Page 3 of 3 Sellers Initials
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March 23, 2010
NMFS _
Restricted Access Management

PO Box 21668
Juneau, AK 99802-1668

To Whom It May Concern:

I am writing to request that the lien Cascade Bank has on the following
shares owned by Michael 1. Lang be released.

55,855 QSU identified as S-CG-C-B-83,837,561 through S-CG-C-B-
83,893,415.

We understand that the shares are being sold and transferred.
Thanks very much,

Sincerely,

Jon-Sand, VP

Commercial Credit Manager
Cascade Bank
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Rcvised: 02-19-09 OMB No. 0648-0272: Expiration Date: 10-31.201)
LS, Depr. of Commerce/NOAA
National Marine Fisheries Serviee (RAM)

v g APPLICATION FOR el fecess Managerment S
@ - TRANSFER OF QS/IFQ Juneau, AK 99802- 1668 120 i Jumeas {'yf)

(800) 3044845 ol free. (907) 586
(907) 586-7354 fax

NOTE: A scparate application must be submitted for each Quota Share (QS} or IFQ Transfer.
If you want to do a self sweep-up, please use the self sweep-up form.

BLOCK A -TEC

Dous the Trunsferee (Buyer) hold a Transfer Eligibility Certificate (TEC)? |'_2f Yes or [INo

BLOCK B - CHECKLIST

USE THIS LIST TO ENSURE YOUR APPLICATION IS COMPLETE. INCOMPLETE APPLICATIONS WILL NOT BE
PROCESSED. NOTE: Faxed Applications Are Not Acceptable. Please Submit Originals.

m’ Completed. signed and notarized Application
Copy of signed & nolarized sales agreement
a Documentation for Authorized Agent (if applicuble}
= Transfer of IFQ (Category “A™ Shares, Surviving Spouse Lease): Copy of Permit

BLOCK C - TRANSFEROR (SELLER)

1. Name: 2. NMFS Person {D: 1964
Michael J. Lan
' J- Lang 3. Date of Birth: 2211944
4. Permanent Business Mailing Address: 5. Temporary Business Mailing Address (see instructions):
PO Box 192
Montesane WA 98563

6. Business Telephone No.: 7. Busincss Fax No.: 8. E-mail Address (if available):

360-482-8100

BLOCK D - TRANSFEREE (BUYER)

I. Name: 2. NMFS Person 1D: 8865

Fairweather Fish, Inc. 3. Date of Birth:

<. Permancnt Business Mailing Address: 5. Temporary Business Mailing Address (see instructions):
6330 Resesaiesenw 0. Bax 17129
Gig Harbor WA 98335

6. Business Telephone No.: 7. Business Fax No.: _ | 8. E-mail address (if available):

253-858-6489 253-858-6175

Application for Transfer of QS/IFQ
Page 1 of 4
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_—

BLOCK E - QUESTIONS FOR TRANSFEREE (BUYER)
1 No

included in a sweep up. if possible. 3 Yes
mmary Reporn into which this new piece sh

combined.

1. Do you request that this
2, IT YES, list the Group LID. on the QS Hol

/ \
3. If this is Catcher Vessel CDQ Compensation Wil the vessel category has never beco d@
r QS issued.

d, check the ong Catcher Vessel

Category in which you would like to hay
0w 33 36' 10 60° Greater than 60
b C B
| —
BLOCK F - IDENTIFICATION OF QS AND IFQ TO BE TRANSFERRED
Complete Block F if QS and IFQ are to be transferred rogether or if you want to transfer S only.
L[ |Hstibw or [ X] Ssblefisn 2. IFQ Regulatory Arca: CcG
1. Vessel Category: 4, Number of QS Units to be Transferred: 5. Transferor (Setler) IFQ Permit Number:
halibut sablefish
C 55,855
6. Numbered To and From {Serial Numbers are on the QS Holder Summary report)
83,837,561 io 83,893,415
7. Do you want all remazining pounds for the current fishing year wansferred? E)E Yes |:| No

Il nio, specily the number of pounds (o be tranferred:
¢ QS units held or transferred and is non-negotiable,
he QS hetd or tmnsferred UNLESS OTHERWISE INSTRUCTED.

-Pounds transferred includes a pro-raia share of any everage based on th
-Pounds transferred includes 3 pro-rata share of any underage based on 1
BLOCK G - TRANSFER OF IFQ ONLY
lece this Block if you want to transer IFQ Only (Applies only to Category “A” & Surviving Spousg,
Wm

[ Sablefis! 2. IFQ Regulatory Arca:

4. Numbered To and From (Serial Numbers are shown on the QS H

I [T Halibm  or

6. Transferor (Scllery IFQ Permit Number

5. Actual Number of 1FQ Pou

Application for Transfer of QSAFQ
Pape 2of 4
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REQUIRED SUPPLEMENTAL INFORMATION
YOUR APPLICATION WILL NOT BE PROCESSED UNLESS YOU PROVIDE THE FOLLOWING INFORMATION

BLOCK H - TO BE COMPLETED BY THE TRANSFEROR

1. Give the price per pound (including feases) S 16.50 ) 14 of IFQ (Price divided by IFQ pounds) Including fees
Give the price per wnit of Q8 5 118 {Unit of QS (Price divided by QS Units)
2. What is the total amount buing paid for the QS/LFQ in this transuction. including =ll fees? $65,637.00

w

. What are your reasons for transferring QS8/IFQ? (check all that apply)

3 Retirement {rom Fisheries [ Sharcs Too Smmll To Fish [ Consdidation of Shares
Pursuc Non-Fishing Aclivities l'_"j/ Trading Shares O Other (explain)
Health Problems e Enter Other Fisheries

4. 1s there a broker being used for this wansaction? Ech D No

If “yes.” how much is being paid in brokerage fees? or 3 % of price

BLOCK 1-TO BE COMPLETED BY THE TRANSFEREE

1. Will the QS/IFQ being purchased have a lien attached? [} Yes [ No

If yes, name of lien holder
2. What is the primary souree of financing for this transfer (check one} ? [0 Received asa Gift
ﬁ Personal Resources {cash) 1 AK Com. Fish & Ag. Bank 3 NMFES Loan Pt'ogram
Private Bank/Credit Union (o3 Trensferor /Sellcr = Processor/Fishing Company
O Alaska Dept. of Commerce O Other (explain):

3. How was the QS/AFQ located (check all that apply) ?

C3  Relaive [ Advestisemeny/Public Notice [l Broker
3 FPersond Friend — Other (explain)

4. What is the Buyer's relationship to the QS/IFQ Holder (check all that apply) ?
m’ Unretated ] Family Mcmber 3 Business Partmer g  Friend -
3 OCiher{explain):

n

. Is there an agreement te return the QS or IFQ 1o the Trunsferor (selier), or any other person, or a condition placed on
resale? — Yes e Ne

If yos, please explain:

Application for ransfer of Q8/AFQ
Page dof 4
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NOTE: The application for Transfer must be completed, signed, and notarized by both partles. Failure to have signatures properly
notarized will result in delays in the processing of this application. BLOCK J- TRANSFEROR (SELLER)

Under penalties of pesjury, [ declare that I have examined this spplicstion, and to the best of my knowledge and belict, the
information presented here is true, cotvect and complete.

2. Date:

L Sidemm(le 2 - / 7+ /D

3. Printed Name Transfecor {Seller} or @uém Am;@ﬁ. is completed by an agent, aach authorization:

Michael J. Lang

4, Notary Public Signature: ATTEST

BLOCK K - TRANSFEREE (BUYER)

Under penalties of pegjury, I declare that1 haveexaminodlhisapplieaﬁou.mﬂtomebestcfmyknwledgemdbelief.the
information presented here is true, comert and complete.

I. Signature Transferee (Buyer) or Authorized A

Stoits lontnd,

gont: 2 Dato

Drosiclend | 2/u]10

3. Printed Name Transferee (Buyer) or Authorized Agent  Notes If this is completed by an agent, attach authorization:

Falrweather Fish, Inc.

4; Notary Public Signature: ATTEST 5. Affix Notary Stamp or Seal Here:

Mo M

VEN ANDREW WILLIS
NOTARY PUBLIC
ETATE OF WASHINGTON

5. Commission Expires:
Dec 1L 201

BOMMISSION EXPIRES
DEC, 08, 2012

Apgplication for Transfer of QS/IFQ
Pape4of 4
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APPENDIX 2
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APPENDIX 2 — Sales of QS by Fairweather Fish Affected by the Final Rule

Number of QS Units
Date Contract Signed Date of NMFS Approval Transferred
12/01/2009 12/18/2009 51128
01/19/2010 03/12/2010 92502
01/07/2010 04/07/2010 43237
01/14/2010 03/30/2010 207673
01/14/2010 03/30/2010 33757

9028829 _1.docx
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UNITED STATES DERPARTMENT OF
National Oceanic and Atmospheric Ad
National Marine Fisheries Service

PO. Box 21668

Juneau, Alaska 99802-1668

December 18, 2009

Transfer Number: 24743

Dear Quota Share Transferor/Transferee:

Restricted Access Management (RAM) of the Alaska Region, NOAA Fisheries Service (NMFS) has
your application to transfer the Quots. Shidre (QS) and/or Individual Fishing Quota (IFQ) identified }
Please note that this [etter simply verifies that faet, it is not irtended to infoirh you of the current réx

28 of 51
'COMMERCE
ministration

approved
elovw.
aining IFQ

balance(s) assigned to eitlier paity. It is the responsibility of the permit holders to verify remaining
balances before conducting 1IFQ fishing activities.

‘Quota Shares
51,128 units, identified as H-3A-C-U, including guota shares: 1138358028 through 1138609153

Associated Individual Fishing Quota

0 pounds, for the cument year,
Plus 0 pounds of adjustment-from the prior year.

These harvest privileges have transferred as follows:

From (Transferor) To (Transferce)
FAIRWEATHER FISH, TNC. DAVID A CHARTIER
PO BOX 1729 POBOX 133

GIG HARBOR, WA 98335 SELDOVIA, AK 95663

This transfer is effective immediately. The Transferor's (}S Certificate has been voided, and a new
Certificate has been issued in the name of the Transferce.

Please contast our office [(800-304-4846 or (in Juncaw) 586-7202)] i you have any questions about!

transaction, :
o By Direction of the
Alaska Regional Administrator

NOAA Fisheries (N atlonal Marine Fisheries Service

By: \i{u 4ot /H/

FQ

‘this

3

N

Progldm_ d_r_n_t_mstrator
Restricted Access Management Program

ALASKA REGION - www.lkrnona pov
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UNITED STATES DEPARTMENT OF

National Oceanic and Atmaspheric Ag
National Marine Fisherigs Service
F.O. Box 21668
Juneau, Alasks 98802-1668
March 12, 2010
Transfer Number: 24963

Dear Quota Share Transferor/Transferee:

Restricted Access Management {(RAM) of the Alaska Region, NOAA Fisheries Service (NMFS) ha

ent 25-3 Filed 03/19/15 Page 29 of 51

COMMERCE
ministration

approved

your application to transfer the Quota Share (QS) and/or Individual Fighing Quota. (IFQ} identified felow.

Please note that this letter simply verifies that fact, it is not intended to inform you of the current fer
balance(s) assigned to eithér party. [t is fhe responsibility of the permit holders to verify remaining
balances before conducting IFQ fishing activities.

Quota Shares

972,502 units, idemified as H-3A-B-U, including quota shares: 1138927031 through 1139019532

Associated Individual Fishing Quota
10,000 pounds, for the cusrent year.
Pius 0 pounds of adjustment from the prior year.

These harvest privileges have transferred as follows:

raining [FQ

FQ

From (Transferor)
FAIRWEATHER FISH, INC,
PO BON 1729

GIG HARBOR, WA 98335

Fo (Transferee}
HARRY C SINZ

PO BOX 110985
ANCHORAGE, AK 99511

This transfer is effective immediately. The Transferor's QS Certificate has been voided, and a:new
Certificate has been issued in the name of the Transferge.

Please contact our office [(800-304-4846 or (in Juneau) 586-7202)] if you have any questions abouf
transaction, '
By Direction o the

S

this

Alaska Regional Adp ""’t/ratorz
NOAA Fisheri,e/.':,”'fj tiongl Méigie Fishfﬁ <Sel‘vi0t '
. s oy o : .
By: | fd ﬁﬁ/;”f/ pats B _‘
Program Administfﬁlt_m'

Restricted Access Management Program

AT ARK A RTST0 e Folen mmm e

e
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National Marine Fisherias Service
. F(. Box 21568
Juneau, Alaska 99802-1668
April 7, 2010
Transfer Number: 25081

Dear Quota Share Transferor/Transferee:

Restricted Access Management (RAM) of the Alaska Region, NOAA Fisheries Service (NMFS) ha
your application to transfer the Quota Share (QS) and/or Individual Fishing Quota (IFQ) identified Gelow,
Please note that this letter simply verifies that fact, it is notintended to inform you of the current rex
balance(s) assigned to either party. Itis the responsibility of the permit holders to verify remaining [FQ
balances before conducting IFQ fishing activities.
Quota Shares
43,237 units, identified as H-3B-C-B, including quotz shares: 901690001 through 901728370
769838003 through 769839325
764437804 through 764420347
Associated Tndividual Fishing Quota
7,897 pounds, forthe cunent year.
Plus 26 pounds of adjustment from the prior year.
These harvest privileges have transferred as follows:
From (Transferor) Teo (Yransferee)
FAIRWEATHER FISH, INC. DAVID F KUBIAK
POBOX 1729 POBOX 193
GIG HARBOR, WA 98335 KODIAK, AK 99615
This transfer is effective immediatety, The Transferor's QS Certificate has been voided, and a new @S
Certificate has been issued in the name of the Transferee.
Please contact our office [(800-304-4846 or (in Juneau) 586-7202)] if you have any qaestions aboutithis

fransaction.

By Direction of the
AIasnglé’gmnaI A@m}mstr or
NOAA Fisher 557 (Natxonal

{/[f/.,_

ﬁne ? s Service)

30 of 51
UNITED STATES DEPARTMENT OF COMMERCE
Naiional Oceanic arid Atmospheric Agministration

raining IFQ

Pro AT Adrr}mrstmtor
Restricted Access Management Program

ALASKA REGION - www.fake,noaa.gov

approved
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UNITED STATES DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric Administration
National Marine Fisherigs Service
PO. Box 21668
Juneau, Alaska 89802-1668

March 30, 2010

Transfer Number: 25043

Dear Quota Share Transferor/Transferee:

Resiricted Access Management (RAM) of the Alaska Region, NOAA Fisheries Service (NMFS) has approved
your application to transfer the Quota Share (QS) and/or Individual Fishing Quota (IFQ) identified below.
Please note that this letter simply verifies that fact, it is not intended to inform you of the current remaining IFQ
balance(s) assigned to either party. It is the responsibility of the permit holders to verify remaining [FQ
balances before conducting IFQ fishing activities.

Quota Shares

207,673 units, identified as H-3A-C-U, including quota shares: 1138403980 throngh 1138420853
450869836 through 450892406.
1097809410 through 1097840463
1138420856 through 1138558027

Associated Individual Fishing Quota

22,451 pounds, for the current year.
Plus 0 pounds.of adjustment from the prior year.

These harvest privileges have transferred as follows:

From (Transferor) To (Transferec)
FATRWEATHER FISH, INC. PETER D JENKINS

PO BOX 1729 2400 TASHA DR

GIG HARBOR, WA 98335 ANCHORAGE, AK 99502

This transfer is effective immediately. The Transferor's QS Certificate has been voided, and & new QS
Certificate has been issued in the name of the Transferee.

Please contact our office [(800-304-4846 or (in Juncau) 586-7202)] if you have any questions about this
transacfion.
By Direction of the

]

inistrator

Respicted Access Management Program

ALASKA REGION - www.fakr.noas.gov
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UNITED STATES DEPARTMENT OFICOMMERCE
National Oceanie and Atmospheric Administration
National Marine Fisheries Service
P.O. Box 21668

Juneau, Alaska 99802-1668
March 30, 2010

Transfer Number: 25044

Dear Quota Share Transferor/Transferee:

Restricted Access Management (RAM) of the Alaska Region, NOAA Figheries Service (INMFES) has approved
your application to transfer the Quota Share (QS) and/or Individual Fishing Quota (IFQ) identified kelow.
Please note that this letter simphy verifies that faet, it is not intended to inform you of the current remiaining IFQ
balance(s) assigned to either party. 1t is the responsibility of the permit holders to verify remaining IFQ
balances before conducting IFQ fishing activities.

‘Quota Shares

33,757 units, identificd as H-3A-B-U, including quota shares: 479557239 through 479590995

Associated Individual Fishing Quota
3,649 pounds, for the current year.
Plus 0 pounds of adjustment from the prior year.

These harvest privileges have transferred a5 follows:

From (Trausferor) To (Fransferee)
. FAIRWEATHER FISH, INC. PETER D JENKINS
PO BOX 1729 2400 TASHA'DR
GIG HARBOR, WA 98335 ANCHORAGE, AK 99302

This transfer is effective immediately. The Transferor's QS Certificate has been voided, and a new ©3
Certificate has been issued in the name of the Transferee.

Please contact our office [(800-304-4846 or (in Juneau) 586-7202)] if you have any questions aboutithis
fransaction.
By Drrection of the
Alask ) Regiona mistr tor
e F;.l ies Service

/
Pr wtdm Admi strafm
Restricted Access Management Program

7

ALASK A REGION - www Takr nosa eov
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Alaska Boats & Permits, Inc.

P.0. Box 505
Homer, Alaska 99603

{800} 9929960 [907) 2354966 (907} Z35-92955 EAX

1 1

DATE: Thursday, January 14; 2010

i'“"-*“".-v:-w:‘ S e i e s e s
1 FRom: |- Doug
101 | Lisa
Faxdh | (253) 858-6175
# pGs: % Three to follow
notes: | Dear Lisa, ;
Following plezse find the IFQ Offer to Purchase and Earnest Money ;
1 Agreement and the 1031 AEC disclosure form. Please INITIAL the first
page of the Offer and sign the second page. Please sign and date the
1031 form.
| Fax all back to usat9G7-235-4965. Assoonaswe receive those faxed
‘ 1 docoments, we'll fax the signed copies to Alaska Exchange Corporation. |
.1 They will deposit the sum of $57,602.70 earngst money to our'trust |
? i account and we can then sign the Offer confirming receipt of those {
1 funds,
‘ Buyer has also signed the transfer forms, which are headed our way via !
i Express Mail,
% Please call me at'800-992-4960 with any gitestions you might have. ’
|
| t
{ |
v
| )
Internet: www.alaskaboat.comy Email: abp@acsalaska.net

PRSI0 3ovd © BLIKYId SLP0E eMSYe GIEPSETLEE 6b1 BI8z/pT/R
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Alaska Boats & Permits, Inc.

P.O. Box 585
‘Homer, Alaska 99603

—_——
{800) 9924960 {907) 2354966 {907) 2354965 FAx
f DATE: | Wednesday; February 10, 2010
-T—‘ .. ; e han e PR e e o 1*
I rromt: ¢ Doug Bowen :

To: | Lisa Newfand

;. (253) 858-6175

our to follow

noTes: | Re: 3AU sale to Pete [enkins and 38 sale to Dave Kubiak

' Dear Lisa,

¢ Foliowing pleasefind the revised Sales Agreements that has the correct
number of units-reguired to equal 26,100 pounds of 3AU on2(10 TAC
and the adjusted pounds on the 3B sale. Please sign both forms before
anotary and fax back to us at 907-235-4965. No need to.mailthe ;
priginals. Please call me at 800-992-4960 with any questiors you 1

mighthave. '

! Thamks, ,

I M? M% o~ ;
| Al g 4 Peegen

SERNRUUNR AP o i - S P TP

Internet: www. alasiiaboat.com Email: abp®acealaska.net

|
1
|
|
L
t

SE;IIB L3 SLIWY3d S1P0F WHasUTV CABPLETLOE ST:RT. R18T/B1/T8
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Alaska Boats & Permits, Inc.

P.O. Box 505

Homer, Alaska 99603 %__’7
: ettt A —

1800) 9924960 {907} 235-4966 [907) 235-4965 FAX B

April 13,2010

Fairweather Fish, Inc.
P. O. Box 1729
Gig Harbor, WA 98335

Re: IFQ sale to.Jenkins

Dear Mark and Lisa,

The above sale is complete. Enclosed please find NMFS transfer letter, your
new fishing permit, and quota share summary. Viking Bank has received
two wire transfers from this sale. One from NMFS Finangial Services in the
amount of $444,104.00 and one from our office in the amount of
$131:923.00 for a total purchase price $576,027.00.

Thanks,

Bill De Vries~

Internet: www. alaskaboat.com Email: abp@acsalaska.net
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FROM - FISHERMAM FRESH Frg NO. 1987 334-9611 Jan, 14 2018 02:56PM P3

AraskA EXcHANGE CORPORATION
Peofensianal Jvermitdingg for S8C Sectian 1031 Tax fefeives? Progersy Faghanges

ADNDENDUM NO:

Coptract Name:

Contract Date:

1031 PROPERTY DISCLOSURE

Purchdser is participating in an IRC Section 1031 Tax Deferred Exchange. Alaska Exchange
‘Cotpdration répresents purchaser as Intermsdiary i this tansagtion. This is the replacement of
-apguisition property required for the sxchingor to coriplets the gxchange.

Seller agrees wo cooperale with prirchager inthe exchange closing progedure, Seller aprees that the
purchaset’s rights and obligations under this agrecment-may be assigned t¢ Alaska Exchange
Corporation, for the purpose of complating the exchange. ‘Scller shall incur no.cogpy, fogs or Hability
for participating in the exchange process. Sefler apraes w sign docuinentation necessary 1o concluds
the IRC Section 1031 Tax Deferred Exchangeclosing,

SELLER: PURCHASER:
Tl eather FL@'A ezl '

-6»7 {54 New-:_(%cfl e,
Date

Copyright 1 2008, Alika Exchange Carpormbon, All rights rasasved.

4730 Businesy Park Bvd,, Suite H-14, Anchorage, Alaska
Toll Frep 1-988-611- 163 ¥ Pitone {907] ET4-164 19 Pav (807T) 563-7780
Madl: PO, Box 30285, Anchurage, AR 89524:0285 « Email:akoxchange 1031 @gcinet
Weksie: GOABC.com

PR/pE 399d SLIMH3S Si90FE WHSEW SYRPEETLER Epi9T @TAZ/PT/IB
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Alaska Boats & Permits, Inc.

- PO Box 505, Homer, Alaska 99603 {907)-235-4966  (800)-992-4060 ) Fax (307):235-4965

IFQ OFFER TQ PURCHASE AND EARNEST MONEY AGREEMENT
(Page 2 0f2)

8. Seller may elect to participate in an IRC Section 1031 Tax Deferved Exchange. In such case, buyer agrees

to cooperate in the exchange closing procedure and sign any documentation necessary to conclude the: IRC 1031
Tax Deferred Exchange. Buyer shall incurng costs or liability for participating'in the exchange proééss..

9. Buyer and seller agree that this agreement may be transmitted and execuied in conritérparts by facsimile,
10. Other agreements: Buyer shall pay $1.50 per pound for any waderage or selier shalt credit

buyer $1.50 per pound for iny overage transferred with these shares. Seller agrees and warrants that these
shares will be fransferred unfished for the 2010 season,

RECEIPT OF EARNEST MONEY !

Receipt is acknowledged by the uadersigned, as agen for seller, of $57,602.70 earnest money received from

buyer subject to-the terms and coniditions of this offer.

DATED: By:

Alaska Beals & Permils, Inc,

ACCEPTANCE OF SELLER

Pairweather Fish, Inc., seller, hareby accepis the above offer and agrees to ternis thereof. Seller further

“agrees 1o pay broker a commission of $17,280.81. .

Seller: Fairweather Fish, Inc, by Lisa Newland, President.

DATED: .o </ //9%*2)

PE/EB 39V SITWHAd SIVOR WISV W wGEPGEZLES  GPi9T BIEZ/PI/IB
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Alaska Boats & Permits, Inc.

P.O. Box 505
Homer, Alaska 99603 &"'—7
1800] 992-4960 [907] 235-4966 {907) 235-4965 rax

January 19, 2010

Lisa Newland
P.O.Box 1720
Gig Harbor, WA 98335

Re: IFQ sale to Jenkins
Dear Lisa,

Enclosed please find the paperwork for the above sale. Please sign, date,
and have notarized where indicated and return the documents to us in the
prepaid mailer provided. The buyer is getting 2 loan from NMFS Financial
Services and they dlsburse only by wire transfer. ‘Pleasé sendtis a deposit
-tigket for: ‘your basikiageotnt:. This should have the information needed to
make “the wire transfer. Call us if you have any questions.

Thanks,

2o e

Bill De Vries

internet: www.alaskaboat.com Email; abp@acsalaska.net ’
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Revised: 02-19-09 OMB Contil 1o, 0648-0272 Expleiition Date: 10:31:2011

U.S. Dept. of Commerce/MOAA o

. Nations] Marine Fisherios Sirvics (NMES) s’@

APPLICATION FOR A e § \3
TRANSFER OF QS/1IFQ 2.0, Box 21668 e, A

Juncap, AK 998021668 -
(BOO) 3D4-4846 wll free, {907) 586-7202 in Funeay
(907} SR6-7354 i,

NOTE: A scparate application must be submitted for each Quota Share (QS) or IFQ Transfer.
If you want to do a self sweep-up, please use the self sweep-up form.

. BLOCKA -TEC

‘Does the Transferee (Buyer) hold a Transfer Eh‘gibi}ity Certificate? Yes [X] No [ ]
' ' BLOCK B - CHECKLIST |

USE THIS LIST TO INSURE YOUR APPLICATION Y5 COMPLETE, INCOMPLETE AFPLICATIONS WILL NOT BE.
PROCESSED. NOTE: Faxed spplications Are Not Aceeptable. Please Submit Orighoals.

[X71 .Completed, Signed, and Notarized Application

[X1 Copyofsigeed & notarized sales or gift agreement

[ | Documentation for Authorized Agent (if applicable) i

[ 1 Transfer of IFQ (Category "A" Shares, Surviving Spowse Lease): Copy of Permit

BLOCK C - TRANSFEROR (SELLER)

1. Namer 2. NEMS Person ID: 8868
Fairweather Fish, Inc. -
3. Date of Birth:

4. Permanent BusTiess Mailing Address: : 5. Temporary Business Mailing Address (see instructions):
2.0, Box 1729 Alaska Boats & Perniits, Inc.
Gig Harbor, WA 98335 PO Box 565

Homer, AK 99603
| 6. Business Telephone No.: 7. Business Fax No.: 8. B-mail Address (if available):
253-858-6489

BLOCK D - TRANSFEREE (BUYER)

2. IFQ 1D Numiber: 32442 o
3. Date of Binh: December 22, 1966

1. Name: Peter D, Jepkins

4. Permaneni Bosiriess Mailing Address: 5. Temporary Business Mailing Address (See instructions)
2400 Tasha Dr. ~ Alaska Boats & Permits, Inc.
Ancherage, AK 99502 PO Box 8¢5
Homer, AK 99603
6. Business Telephone Na.: 7. Business Fax No.: 8. B-mait- Address (if available):
907-338-8196

Application for Transfer of QSATQ
Pagelof4
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1. Do you request that this QS be included in 2 sweep up, if posiible? [] YES Xy no

2. If YES, Hist the Group LD. on the QS Holder Summary Report into which this new picce should be combined,

3. If this is Catcher Vessel CDQ Coinpensation QS and the vessel category has nover been declared, check the one Catcher Vesgel
Category in whichyou'would like to have your QS issued.

Length Overall: [. ] 071035 [ 13660 [ ] Greater than 60"
Vessel Category: [ TD [ IcC ]

; Iplete Binch <. SR ellier, Wi
1. [X] Haibut  or [ ] Sablefish 2. TFQ Regilatory Aréan3A.
3. Vessel Category: 4, Number of QS Units to be sansferred: 5, Transferor (Seller) IFQ Permit Number:
C 207,673

6. Numbered. To and From (Serial Numbers are shown on the QS Holder Summary Report}: !
H-3A-C-U 1;138,403,980 through H-3A-C-U 1,138,558,027 AND H-3A-C-U 450,869,836 threugh
H-3A.-C-U 450,892,406 AND H-3A-C-U 1,097,809,410 through H-3A-C-U 1,697,840,463

7. Do you want all remaining pounds:for the current fishing year transferred? Yes [ 1 No [X]
if no, Spesify the number of pounds fo be transféred: A total of 26,100 pounds on 2010 TAC

“Povnds transferred inciudes a pro-rata share of any overage based on (he:Q8 units held ar ransferred amﬁ.i_s}[:pn-ncgotiablc.
Pounds transferred includes a pro-rata share of any underage based on'the QS units held or transferred UNLESS OTHERWISE [NSTRUCTED

- sCoimplete spis Block ifyou want To Transfer.

1. { 1 Halibutor [ ] Sablefish 2. IFQ Regulatory Area: 3. Number of Units:

4. Numbered To-and From. (Serial Numbets are shown.on the Q8 Holder Summary Report):

5. Actual Number of [FQ Pounds: 6. Transferor (Selier) IFQ Permit No. 7. Fishing Year: 2009

Application for Transfer of QS/FQ
Page 20f4
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1. Do you request that this QS be included in a sweep up, if possible? [} YES X] NO

2. I YES, list the Group LD, onthe QS5 Holder Summary Report into which this new piece should be combined.

3. If this is Catcher Yessel CDQ Compensafion QS and the vessel category has never been declared, check the one Catcher Vessel
I Category in which;you would like to have your QS issued. '

Leiiath Overal: [ 1907035 [ 136060 | } Greater than 60'
Vessel Category: [ LD [ 1¢ [ 1B

RANSEERAED

B

- 7. BLOCK F-IDE} NSE |
s Complete Block ¥ : ! érrrihsféi;:Q&éniy.._._-__L ol
1. [X7] Halibut  er [ J Sablefish 2. IFQ Regulatory-Arce; 3A.
3. Vegsel Category: 4, Number of Q8 Uits to be transferred: 5. Transferdr (Sellery IFQ Permit Number:

TO BE DETERMINED

4. Niimbered To and From (Serial MNuytihers. are shownen the QS Holder Summary Report}: ! o
A portion of H-3A-B-U 1,138,820,545 throngh H-3A-B-U 1-139,019,532 AND H-3A-B-U 479,476,161
through H-3A-B-U 479,590,995 (TO BE DETERMINED) i T

7. Do you want 8}l remaining pounds for {he current fishing yeaf transferred?  Yes [ ] No (X}
If no, Specify the number of pounds to be ransferred: A total of 26,100 pounds on 2010 TAC

Pounds transferred incudes a pro-rata share of any overage based on the Q8 units held or transferred and is non_—:_megotiable.
-Pounds transferred includes a pro-rata share of any underage based on the Q5 units hefd or transferrod UNLESS OTHERWISE INSTRUCTED

Complete this Block xf}ou wan.

1. [ ] Halibut or [ ] Sablefish 2. 1FQ Regulatory Area: 3. Mutnber of Units:,

4. Numbered To and From {Serial Numbers are shown on the QS Helder Summary Reporty

L

5. Actuat Number of IFQ Pounds: 6. Transferor (Seller) IFQ Permit No. 7. Fishing Year: 2009

Application for Transfer of QYIFQ
Page 2 of &
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REQUIREL SOPPLEMENTAL’ INFORMATION )
TOUR APPLICATIGN W]LL ROTBE PRGCESSED U“JLESS YO PROVIDE THE FOLLOWING UQFORMAT_IQN_

BLOCK ¥ -TOBE COMPLETFDBY THE TRANSFEROR

1. Give the price per pound (including leases) % §22.0‘7 7 # IFQ, (Brice divided by IFQ pounds) Including [ees.
Give the price per anit of Q5§ / Unit of QS (Price divided by QS Units)

2. What is the total amount being paid for the QSAFG in this transactivs, including all fees? $576,027.060

3. What dre your reasens for transferzing the QS/AFQ? {check ai) that-apply)

[ 1 Retirement from Fisheries [ ] Shases togsmallto fish rX ] Consolidation of shares
[ 1 Parsuenon-fishing activities [ ] Trading Shares [ ] Other (explain)
[} Health Problems [ ] Enter other Fisheries

1 4. s there a broker being used for this transaction? [X]1¥es [ JNo

If yes, how much is being paid in brokerage fees? 3% of total price.

BLOCK I - TO BE COMPLETED BY THE TRANSFEREE
1. Will the QS/IFQ being purchased have a lien attached? EXTYes [ 1Mo
If yes, name of Hen holder NOAA, NMES Financial Services

2. What is the primary source of financing for this:transfer (checkone)? . [ 1 Received as a:Gift

[ 1 Personal Resources (cash) [ 1 AKCom.Fish & Ag, Bank [X1 NMFES Loan Program

[ 1 Private Bank/Credit Union I 1 Transferoc/Seller [} Processar/Fishing Coipany
{ 1 Alaska Dept. Of Cominerce [ 1 Other (cxplain)

3. How was the QS/IFQ locared (check all that apply)T
[ ] Relative [ ] Adveriisemeny/Public Notice [X1 Broker

i ].Pcrsonal friend [ ] ‘Other explaim

£ What is the Buyer's relationship to the QS/IFQ Holder (check all that applyyl
X1 Unestated [ ] Familymember [ ] BusinessParmer [ ] Friend

{ i Other {xcphuin)

1 5. 1s there 4n agresment to return the QS or IFQ 1o the Transferer {seller), or any other person, or & condition placed on resate?

[ jYes- [X]Ne

If yes, please explain:

Apphcatmn for Transfer of QSAFQ
Page S of 4
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NOTE:This Application for Trargfer must be completed, signed and notarized by both parties. Fal'ht_re fo have signatures
properly notarized will resail in delays in the processing of this application. BLOCK J — TRANSFEROR (SELLER)

Under penalties of perjury, I declare that I have examined this application, and to the bost of my knowiedge and belicf, the
information presented here is rue, correct and complete.

1. Slgnature of Transferor {Seller) or Authorazcd Ageni: 2. Diite:

O e B r2

3. Printed Name Transfezor (Sellet) or Authonzed‘Agen: Note: If this is completed by an agent, attach awthorization:
Fairweather Fish, Inc. by Lisa Newland, President-

4, Nutary Poblic Signature: ATTEST 5. Affix Notary Stamp or Seal Here:
N . . FAULA
.P: ; i \Q('j\,vd ANN POWERS
: STATE OF WASHINGTON
6. Commission Expires: T DOMMISSION EXPISES
o { 3‘ / ! { - - AUGUST a1, 2011 )

BLOCK K - TRANSFEREE (BUYER)

4 Under penalties of perjury, 1 declare that 1 have examined this application, and to the best of my knowledge and belief, the
4 information presented here is true, correct and complete.

1. Slgnature erae (Buyer) d Agent: 2. Date: ‘
)ﬁ [-14 -0

1 3. Printed Name Transferor (Seller) or Authorized Agent Note: If this is completed by an agent, attach autherization:
1 Peter D. Jenkins

4. Notary Public Signamre! ATTEST

e MdiEs

5 Com.m.[ssmn Bxpires:

'3()\?, O‘!IIQOKQ

Application for Transferof QS/AFQ
Page 4 of 4
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Alaska Boats & Permits, Inc.

PO Bex 505, Homer, Alaska 59603 {307)-235-4966  (800)-992-4960 Fax (90°7)-235-4965

SALES AGREEMENT (page 1 of 2}

This agreement is made thic day by Falrweather Fish, Inc., whose address is P.O. Box 1729, Gig
Harhor, WA 98335 hereinafter referred to as seller; and Peter D, Jenkins, whose address is 2404 Tasha
Dr., Anchorage, AK 99502 hereinafier raferred to as buyer.

“WITNESSETH:

1. For and in consideration of the. tatal price of $576,027.00paid by the buyer to seller, seller hereby sells

* and transfers to buyer th following: Falibut Quota Shaves: All 207,673 units from Quota Shave.
Group 66340 designated as H-3A-C-U 1,138,403,980 through H-3A-C-U 1,138,358,027 AND B-
3A.C-1).450,869,836 through H-3A-C-U 450,892,406 AND H-3A-C-U 1,097,809,415 through H-
3A-C-U 1,097,849,463 and enough Halibat Quota Share units from Quota Share Groap 66318
designated as H-3A-B-U 1,138,820,545 through I1-3A-B-U 1-139,019,532 AND H-3A-B-U
479,476,161 throngh H-3A-B-11.479,590,995 to equal 26,100 pounds of TFQ based on 2610 TAC at
$22.07 per-pound for a total purchase price of: $576,027.00. .

Seller warrants that he transfers said IFQ Shares to buyer free and clear of any liens or encumbrances.

B2

3, Seller warrants that these TFQ Shares will transfer Unfished for the 2010 seasan.

Dated this__L#4h dayof_ Tanwary 2010

i Slortonst

Seller  Fairweather Fish, fnc. by Lisa Newland, Piésis

Buyer Peter D. Jenkins
STATE OF ALASKA )
THIRD JUBICIAL DISTRICT ; ®
Onithis_ /¥ £ day of .Yy o\nu‘«rw ', 2010, before me, the undersigned, a Notary Public in

and for the State of Alaska; personally appeared Peter D. Jenkms, to me known and known {o me to be the person
who. exgcnted the foregoing instrument, and he acknowledged to me that he executed the-same freely and
voluntarily for the uses and purposes therein mentioned.

Notary Pubifc’ for Alaska__

My comuhission expires: .) M W
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Alaska Boats & Permits, Inc.

PO Box 505, Homer, Alaska 99603 (907)-235-4966  (800)-992-4968 Fax (%47)-235-4965

SALES AGREEMENT (page 2 of 2)

STATE OF WASHINGTON )

) )} ss
COUNTY OF Pierce )

Onthis__ bl na_dayof FeVal: gg,f,giv; , 2010, before e, the undersigned, a Notary Pablic in

and for the State of Washington, personally appeared Lisa Newland, to mg known and known to me to be the
person who executed the foregding instrument, and he acknowledged to me that he executed the same freely and
vohintarily for the uses and purposes therein mentipned,

WITNESS my hand and official seal.the day and year in this certificate first above written,

" PAULA ANN POWERS .

~= NOTARY PUBLIC: ‘?M PRI 0 VN

_STATE OF WASHINGTON Notary Pablic for Washington

i Ggﬁ:gﬁgﬁﬁ Ezggﬁtzs . My commission f.iXpi:f:S:___\St_si.Z_u___
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FEQ
SELLER AFFIDAVIT
AND INFORMATION RELEASE

F?e"}'er D. Jenkine (‘Buyer’) has made application fo the United States of
America, National Oceanit and Almospheric Administration, National Marine
Figherdes Servicas, Office of Sustainable Fisheries, Financial Services Division (herein
the “Unlted States™), for a loan under the Halibut and Sablefish Quota Share Loan
Frogram (hersin the “HSQS Loan Program®).

i, Farrwedther EXL,E?‘-{“SeHeI“} have entered into an agreement to sell to
Buver coitain halibut/sablefish quota shares (herein the “Quots Shares”), which are
mare specifically identified as follows:

Name: Falcweather Pfrsh, Eae

Specles _ Requlatory Area  B/UB __ Clase  IFQ Units_ IFQ ID No.
M 24 HE B0  2e7,673 SREg

1 tnderstand that-the Guota Shares are o be paid for in fotal or in part by loan
proceeds from the H3QS Loan Program, a program administered by an agencéy of
the United States. -

As part of the pracessing of the loan for the Quota Shares, | understand that the
Quola Shares must bs sold free and dlear of all liens and ericumbrances. In this.
regard, | represent and warrant io the Buyer and the United States that the Quota
Shares are free and ¢lear of all lens and encumbrances.

t further understand that in order to verlfy clear tifle on the subject Quota Shares, the
United States will conduct & llen‘encumbrance search. In this regard, | axpressly
authorize the United States to perform any-and all searches reagonably necessary o
verify that there are no Internal Revenus Servicé ligna or other tax liehs of any
rizture, judgment liens, support order llens of any nature, or any other debs,
‘obligation, liens oF ercumbrances which may adversely impeict orcloud dear fitle to
‘the Guota Shares or which otherwise conistitute a lien or liens against the Gupta
Shares. .

I fully understand that the searches authorized ahove may require the release of
information which may otherwise be protecied against relszse. This release i
expressly infended to operdte ag a waiver of any and all restiictions agajnst releasa
of the information as outlined above and may be presented t any agency, hureau,
financial institution, division or other operating unit (both public and private) which
may possess information material to the stafus of title of the: Quata Shares or my
financial coridition, as such relates to the tile of assats held by me under my name,
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FrQ

N WITNESS WHEREOF, | have hersunto signed my name this 2*2__ day of

£ e L2010,

s -1 ‘Ué.wfcswc{' TR
Precdent | Falrw anther Fish,

SUBSCRIBED AND SWORN to or affirmed before me at e xr on
'L .

. FAULA ANH POWERS Notary Pubﬁt:: in and far'(f‘ G L e d
NOTARY PUBLIC My commission expires;
BTATE OF WASHINGTON

. COMMISSION EXPIRES
AURURT 31, 2041
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3 . 0iAB Ho. TS0i-T35S
Fomy QL & - AT For (RS Usn Beay
o 8821 Tax Information Authorization i S
{Rev. January 2000) Harvse
o de ey | » O THIS AUTHORIZATION IS NOT SIGNED AND DATED, IT WILL BE RETURNED, i
1 Taxpayer information. i Bus f 7
Tezpayer namels) ard-address (0.0ase wpa o prived Soclal seewity number{s) Empiover identification number
.Fmﬁrwqg’}kgr;:‘sl})rnﬁ- % f q/ !IB?QQ.?I
.o Box 170 _ _ .
‘. Daytime telephiong number Plere number 6 spplicabig)
G—-g Hovr bor, Wh 78335 ( )
2 Appointee. )
Nama and address (plasse typs ¢r priag CAE No.
Nationai Marine Fisherles Sarvice, Financial Services [ Teleptions No, L 208.) 5266133 | .
Branch F/F23, 7600 Sand Folnt Way N.E., | FaxNo. {206 ] 5265308 |

BIN C15700, Bidg. 1

heck | : d
Seattls, WA 88112 | Check if new:  Address [

Telephone No. [
3 Tax matters, The appnintee is authorized to inspect and/or receive confidential tax nformation in any office of the IRS for
the wx mattars listed on this ine.

Type of Tax Tax Form Number . Ny instr.
Gncortie, Employment, Excise, etc) {1040, 841, 720, etc) vearls) or Period(s) Specific Tax Matters tsee insir)
Employment | Ty eame 1040 ell years 7 Liens |
4 Specific use net recorded on. Centralized Authorization File (CAF). i the 1ax infermation authorization is for a spedfic usf-."

nat recorded on CAF, check #hifs box. (See the instructions on page 2} ., . L
if you checked this box, skig fines 8 and &. -

5 Disclosure of tax information (your must check the box ont line 5a o b unless the box-an kre 4 is checked);
a if you want copies of tax Information, notlees, end uther written communications sent to the sppéintee on an ongding basis,
checkmisbox..................................bD
b I you do not warit sny copies of notices or eommunications sent to your appointes, check thiis box. . |, . L O

& Retentio/révocation of tax. information: authorizations. This % information authorization automatically revokes: all prior
authorizatons for the seme tax matters YOu fisted above on line 3 unless you ehecked the box on line 4. I you do not want.to
reveXe a prior tax infonnation ‘authorization, you MUST attach a capy of 3ny-suthorzations You want to remain In effect, ANG
thednhisbox_..,................; N
To revoke shis tax infonnation authorization, see the instructions on page 2.
Signaturé of Waxpayer(s). if a tax matier applies 1o a joint réturn, aither hushaid or wife must sign. ¥ signed by a comporats
officer,. partner, ‘guasndiat, executor racaiver, administrator, rustes, or party ather than the taxgayer, | cerify that | have the
authority to exécute thiss form with respect to the tax matters/periods covered,

- CTlond] 122 - o |

~

“Eignauve Oina V-_-
[ Neq; ban e )
Priat Name Tle i opplicabite

i » Notce Concerning. Fiduciary Relationship, o natify
i ) the . 2xistence of g fiduekary. r ationship. A fiduciary
Section,r e’e’f o Lot digmal Revenue Code uniess , ; {trustes, exéeunor, adninistrator, recelVer, or guardian) stande in the
atheiwise noted, . ) o . positlon of a saxpayer and: acts as e taxpayer, Therefore. a
Purpose of form. Form 88271 authorizes any individual, corporation, fiduciary does not act a5 an"appolrites-2d shod not file Form

General Instructions

firm,. organization, OF parmership you designate to mspect atid/or BB21, If 3 fiducidry wishies to anthor AT appoil to inspect
recéive your confidential information i1.any office of tha IRS forthe andfor recelve confidéntial tax information on behalf of the fiduciary,
bype. ol.tax and thi years or periods you list: on this form. You may Form 8221 must be fed and signed by the fiduciary acing in'the
filz your own wx information suthorization without using Form 8821, position. of the taxpayer. ’ :
but it must include &ll the infermatice that Is fequested on. te form; Taxpsyeridentification numbers (TINS), TINS are used ko idermry
Forn 8821 (inas Aot suthe-izg your appoiites. 0 FUOCAtE your taxpayer information with corresponding tex setums. 1 Is importar
PosIlon Wit reSPBCt to the Federal tax Laws; t: execute waivers; that you furkiish cortect names. social security muhbers {SSNs),
consents, or closing agreements: or to Btherwiss represent you individual taxpayer identification mumbers JTINS), or employar
betore the IRS, If you want 1o suthorize an individual to represent identification mimbers (EiNs} 5o that the IRS ean respond to your
you- use Form 2848, Power of Auorney and Detisration of request, )

Representative. A
For Privacy Act apd Paperaork Reduction Act Notice, sea page 2. Cat N, 11596F Form .BB21 (rav, 3-2000;
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FROM :FISHERMAN FRESH FaR MO, 98T 334-9511 Feb. ©F 2812 B4ISIPM P2

—_—

Alaska Boats & Permits, Inc.

PO Box 505, Homer, Alaskn 59603 {507)-235-4965  (RUU)092-495G Fax (0712354965
SALES AGREEMENT (page 1 of 2

This agresment {5 made this day by Fairweather Fish, Ine,, whose address is P.O. Box 1729;.Gig
Harbor, WA 98335 hercinaflor reférred to as selier, and Peter D, Jenking, whose address is. 2400 Tasha
Dr., Anchorage; AK 59502 hérinaftor referred to a5 buyer.

WITNESSETH: .

1. For aud in consideration of the total price of $576,027.00 puid by the buyer 1o seller, seBer hereby sells
and transfers to Buyer the following: Malibut Quota Shaves: AN 207,673 units from Quota Share
Gronp 66340 designated as H-3A-C-U'1,138,403,980 through H-3A-C.U 1,138,558,027 AND B~
3A-C-U 450,869,836 throngh H-34-C-U 450,892,406 AND H-3A-C-U 1,097,8(9,410 through k-
3A-C-Y 1,097,840,463 and 33,757 units designated as H-3A-B-U 479,557,239 through H3A-B-U
479,590,995 which equals 26,100 pounds of IFQ based on 2010 TAC at $22.07 per ponnd for &
total purchase price of: $576,027.00.

3. Seller warcants that ke tedrisfers said TFQ) Shares to buyer free and clear of any liens orencimbranices.

3. Scller warrants that these IFQ-Shares will transfor Unfished for the 2013 scason.

Dated this__ 77 dayot. Fefroar (2000,

e S ) eusloon H

Sells irweather Fis . by Lisa_Newl_and, Presfdent
@b B ) e

Buyer Peter I. Jenkins
STATE OF ALASKA

L:23

o Ao

THIRD JUDICIAL DISTRICT

On this __Q;,___ day of X , 2010, before me, the undersigned, 4 Motaty Public in
ard for the State of Alaska, personally eppeared Péter I, Jenkins; to me known and kiown to me 1o e the person
who executed the foregoing instrurmear, and he acknowledged 10 me that he exscuted the same freely and
voluntarify for the uses and purposes thirein mentioned.

WITNESS tay hand and official seal the day zng year in this certificate first above written.

S@/P@  30%d SlIWdad Siv0a Wioey S9EFESETLUE gl Bleg/vi/g
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Alaska Boats & Permuts, Inc.

PO Box 505, Homer, Alaska 99603 (90’;")-235—4966 {80H1)-992-4960 Fax (907)-235-4865

SALES AGREEMENT (page 2 of 2}

STATE OF WASHINGTON

COUNTY OF

}
ceYiL ) ss
Ri et )

Onthis | I +h day of (:(Z J9 Tyalkv) , 2010, before-me, the undersigned, a Notary Public in

and for the Slate of Washington, personally.app'earéd Lisa Newland, to me known and known to me to be the:
person who executed the foregoing instrument, and he acknowledged to me that he executed the same freely and
- voluntarily for the uses and purposes thercin mentioned.

WITNESS my hand and official seal the day and year in this certificate first above written;

SVEN ANDREW WIS -

NOTARY PUBLIC ‘ W
o il P -
§Tﬁff3 BE WASHINGTON *’W\ch / :
EOMMIBSION ExpiREs Notary Public for Washington
_. DB 68, ad1g My commission cxpires: (24 2 Tl
GB/5B  3D¥d SLTVRAd S1¥CE TRV G9RPSEELBE  GLIBT BTAE/8I/Z0
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72 UMNITED STATES DEPARTMENT OF COMMERCE

National Oceanic-and Atmospheric. Administration

National Marine Fisheries Service

EQ. Box 21668

Juneau, Alaska 99802-1668

March 30, 2010

Transfer Number: 25044

Dear Quota Share Transferor/ Transferee:

Restricted Access Management (RAM) of the Alaska Region, NOAA. Fisheries Service (NMFS) has approved
your application to transfer the-Quota Share (QS) and/or Individual Fishing Quota (IFQ) identified below,
Please note that fhis letter simply verifies that fact, i¢ is not intended to inform you of the current remaining IFQ
halance(s) assigned to either party. It s the responsibility of the permit holders to verify remaining IFQ
balances before conducting 1FQ fishing activities.

Quota Shares

33,757 units, identificd as H-3A-B-U, including quota shares: 479557239 through 479390955

Associated Individual Fishing Quota

3,649 pounds, for the carrent year.
Plus 0'pounds of adjustment from the prior-year,

These harvest privileges have transferred as follows:

From:(Transferor) To (Transferee)
FAIRWEATHER FISH, INC, PETER D JENKINS

" POBOX 1729 2400 TASHA DR
GIG HARBOR; WA 98335 ANCHORAGE, AK: 99502

This transfer is effective immediately. The Transferor's QS Certificate has been voided, and a new QS
Certificate has been issued in the name of the Transferee.

Piease contact our-office [(§00-304-4846 or (in Juneau) 556-7202)] if you have any questions about this
fransaction, _ .
: By Direction of the

strafor

By s
Pn‘ggéxm Admyj
1?’}6: tricted Access Management Program

Al ARK & REGION .« www falienoaa eav
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
FAIRWEATHER FISH, INC., et al.,
Plaintiffs, NO. 3:14-cv-05685-BHS
V. [PROPOSED] ORDER GRANTING

PLAINTIFFS’ MOTION FOR SUMMARY
PENNY PRITZKER, in her official capacity JUDGMENT
as Secretary of Commerce, et al.,

Defendants.

The Court, having read and considered the memoranda of points and authorities and other
documents in support of and in opposition to Plaintiffs’ Motion for Summary Judgment, and
having heard and considered the arguments of counsel at the hearing on this matter held on

, GRANTS Plaintiffs’ Motion for Summary Judgment.

1. The Court FINDS and DECLARES as follows:
a. Defendants have violated the Rehabilitation Act of 1973, 29 U.S.C. §§
701 et seq. (“Rehabilitation Act”) and the Administrative Procedure Act 5 U.S.C. §§ 701-706
(“APA”) by promulgating a final rule entitled “Fisheries of the Exclusive Economic Zone Off

Alaska: Pacific Halibut and Sablefish Individual Fishing Quota Program” (“Final Rule”), 79 Fed.

Smith & Hennessey
1 PLLC
. . . . Atte t L
[Proposed] Order Granting Plaintiffs’ Motion for Summary Judgment 316 Occidental Avenue South, Suite 500

. Seattle, Washington 98104
(Case No. 3:14-cv-05685-BHS) Telephone: (206) 292-1770
Facsimile: (206) 292-1790
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Reg. 43679 (July 28, 2014) which excludes otherwise qualified individuals with a disability from
participating in the Individual Fishing Quota Program (“IFQ Program™) for the fixed-gear
commercial halibut and sablefish fisheries off the coast of Alaska;

b. Defendants have violated the Magnuson-Stevens Fishery Conservation
and Management Act, 16 U.S.C. §§ 1801-1884 (“Magnuson-Stevens Act”), the Northern
Pacific Halibut Act of 1982, 16 U.S.C. §§ 773 et seq. (“Halibut Act”), and the APA by
promulgating the Final Rule, together with its amendments to the regulations that govern the
IFQ Program (the “Amended Regulations™), on July 28, 2014 with an effective date of
December 1, 2014, but making the Final Rule and Amended Regulations retroactively applicable
after February 12, 2010;

c. Defendants have violated the United States Constitution and the APA by
failing to comply with Procedural Due Process requirements when promulgating the Final Rule;

d. Defendants have violated the Magnuson-Stevens Act, the Halibut Act, and
the APA by employing an incorrect interpretation of the Magnuson-Stevens Act and the Halibut
Act that foreclosed the required analysis and consideration of issues and alternatives, and
otherwise failed to comply with applicable law, with respect to the Final Rule and Amended
Regulations;

e. Defendants have violated National Standard One of the Magnuson-
Stevens Act by failing to achieve optimum yield with respect to the Final Rule and Amended
Regulations;

f. Defendants have violated National Standard Two of the Magnuson-

Stevens Act by failing to use the best available data with respect to the Final Rule and Amended

Regulations;
Smith & Hennessey
2 PLLC
. . e . Attorneys at Law
[Proposed] Order Granting Plaintiffs’ Motion for Summary Judgment 316 Occidental Avenue South, Suite 500

. Seattle, Washington 98104
(Case No. 3:14-cv-05685-BHS) Telephone: (206) 2921770
Facsimile: (206) 292-1790
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Case 3:14-cv-05685-BHS Document 25-4 Filed 03/19/15 Page 3 of 4

g. Defendants have violated National Standard Four of the Magnuson-
Stevens Act, the Halibut Act, and the APA by allocating an unfair and inequitable fishing
privilege in the Final Rule and Amended Regulations;

h. Defendants have violated National Standard Nine of the Magnuson-
Stevens Act and the Halibut Act by failing to ensure minimization of bycatch.

i. Defendants have violated National Standard Ten of the Magnuson-Stevens
Act by failing to promote the safety of human life at sea.

2. The Court HEREBY ORDERS that:

a. Plaintiffs Captain Welsh and Fairweather Fish, Inc. are entitled to hire a
master to harvest IFQ derived from catcher vessel QS received by transfer after February 12,
2010;

b. Defendants are ENJOINED from implementing the Amended Regulations
and making effective the Final Rule in violation of the Rehabilitation Act, the Halibut Act, the
United States Constitution, and the APA;

c. The Final Rule implementing the Amended Regulations is VACATED;

d. The Final Rule and the Amended Regulations are REMANDED to
Defendants for reconsideration and compliance with the Rehabilitation Act, the Magnuson-

Stevens Act, the Halibut Act, the United States Constitution, and the APA;

/]
/]
/]
/]
/]
Smith & Hennesse
3 PLLC y
[Proposed] Order Granting Plaintiffs’ Motion for Summary Judgment 516 Occicental Avere Sonth, Suite 500

. Seattle, Washington 98104
(Case No. 3:14-cv-05685-BHS) Telephone: (206) 2921770
Facsimile: (206) 292-1790
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e. This Court shall maintain jurisdiction over this action until Defendants are

in compliance with the Rehabilitation Act, the Magnuson-Stevens Act, the Halibut Act, the

United States Constitution, the APA, and every order of this Court.

DATED this of , 2015.

Benjamin H. Settle

United States District Judge

Presented by:
SMITH & HENNESSEY PLLC

/s Julia K. Doyle

James A. Smith, Jr., WSBA #5444
Geoffrey P. Knudsen, WSBA #1324
Julia K. Doyle, WSBA #43993

316 Occidental Avenue South, #500
Seattle, WA 98104

Telephone: (206) 292-1770
Facsimile: (206) 292-1790
jas@smithhennessey.com
gknudsen@smithhennessey.com
jdoyle@smithhennessey.com

NOSSAMAN LLP

/s George J. Mannina

George J. Mannina, Jr., Pro Hac Vice
Veronica M. Gray, Pro Hac Vice
Jennifer R. Darling, Pro Hac Vice
1666 K Street, NW, Suite 500
Washington, D.C. 20006
Telephone: (202) 887-1400
Facsimile: (202) 366-4215
gmannina@nossaman.com
vgray(@nossaman.com
jdarling@nossaman.com

ATTORNEYS FOR PLAINTIFFS

4
[Proposed] Order Granting Plaintiffs’ Motion for Summary Judgment
(Case No. 3:14-cv-05685-BHS)

Smith & Hennessey
PLLC
Attorneys at Law
316 Occidental Avenue South, Suite 500
Seattle, Washington 98104
Telephone: (206) 292-1770
Facsimile: (206) 292-1790












