AGENDA B-6

OCTOBER 2005
MEMORANDUM
TO: Council, SSC and AP Members
FROM:  Chris Oliver N> ESTIMATED TIME
Executive Director 2 HOURS

DATE: September 26, 2005

SUBIJECT: Protected Resources Report

ACTION REQUIRED
Receive report on protected resources issues and take action as appropriate.

BACKGROUND

A. Right whale critical habitat

On June 14, 2005, U.S. District Court Judge William Alsup remanded to NMFS the matter of revising
critical habitat (CH) for the northern right whale (Item B-6(a)). The Judge’s order specifies that NMFS
shall do one of the following: 1) issue a proposed rule in the Federal Register designating an area of the
Pacific Ocean as critical habitat, or 2) issue a FR notice explaining why no CH should be designated due
to a more paramount statutory consideration. NMFS convened a workshop on July 21 at the National
Marine Mammal Lab to review available information on right whale habitat use in the North Pacific and
to discuss alternate areas that might be considered CH. Maps that show northern right whale occurrence
in the North Pacific based on old whaling records and contemporary observations and satellite tagging
studies are attached as Item B-6(b).

On August 17, NMFS provided the Council with their plan on how the agency will comply with the
Court order (Item B-6(c)). Over the past several months, NMFS has worked to develop a CH
designation. The Judge’s order requires that the FR notice of the Proposed Rule designating CH be
published no later than October 28. All rulemaking must be completed by June 30, 2006. NMFS intends
to provide a 60-day comment period on the proposed rule designating CH, and thus the Council will have
the opportunity to review the proposed rule during its December 2005 meeting. Staff from the NMFS
Office of Protected Resources Management will be available to answer questions.

B. Interim Joint Protocol Committee

In early 2005, the Alaska Board of Fisheries (BOF) received several proposals to allow pollock trawl
fishing inside State waters. These proposed fisheries would occur partially within Steller sea lion
protection areas that are currently closed to pollock fishing by the Council and NMFS. At its April 2005
meeting, the Council received a request from the BOF to review these proposals. At that meeting, the
Council recommended to the BOF that three representatives from each body be convened in an Interim
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Joint Protocol Committee to jointly review the proposals for State water pollock trawl fisheries since
they could affect both State and Federal fishing regulations.

The Interim Joint Protocol Committee met several times to review the proposals — on May 25, June 14-
15, July 14, and most recently August 30, 2005. Minutes of these meetings have been posted on the
Council’s web site; draft minutes from the August 30 meeting are attached as Item B-6(d). During these
meetings, NMFS was asked to comment on whether the proposed pollock fisheries would likely
adversely affect Steller sea lions and thus trigger the need for a formal Section 7 consultation under the
Endangered Species Act. NMFS responded that one proposal, for a small fishery south of Seward, would
not likely adversely affect Steller sea lions. However, NMFS indicated during the August 30 meeting
that the proposals for a pollock fishery near Jude Island and near Adak would likely adversely affect
Steller sea lions, and likely would require a formal consultation process if the BOF wishes to proceed
further. NMFS agreed to provide their review of these proposals in a letter to the BOF.

During its August 30 meeting, the Committee made no recommendations to either the BOF or the
Council, although the BOF indicated it will take up the issue of the three proposed State water pollock
fisheries at its October 15-16, 2005 meeting (Item B-6(e)). The Committee likely will not meet again on
this issue, and there is no action required at this time. However, the Council may wish to discuss
possible contingency plans in the event that the BOF takes action to allow for a State pollock trawl
fishery in the Jude Island or Adak areas.

C. Update on ESA Section 7 Consultation on Salmon Bycatch

Under the terms of the Incidental Take Statement in the 2000 Biological Opinion authorizing the
groundfish fisheries of the BSAI and GOA, a bycatch limit of 55,000 Chinook salmon was established
for the BSAI groundfish fisheries. This limit was set so that the potential take of threatened or
endangered salmonid Evolutionarily Significant Units (ESUs) would be minimized. These ESUs are
native to streams in Oregon and Washington but may occur during their marine phase in waters of the
GOA and occasionally the BSAL During the 2004 BSAI groundfish fishery, the bycatch of Chinook
salmon exceeded 55,000 Chinook salmon (catch was approximately 62,500), thereby triggering a
reinitiation of Section 7 consultation under the ESA.

On December 1, 2004, the NMFS Alaska Region initiated a consultation on this issue with the Northwest
Region of NMFS. On July 27, 2005 the Northwest Region completed their review of the issue and
provided a letter to NMFS Alaska Region. That letter is attached as Item B-6(f). The Northwest Region
has concluded that the Alaska Region should continue monitoring of Chinook bycatch in the BSAI
groundfish fisheries and continue consultation on this matter with the Northwest region to stay current
with ongoing developments and take further action as appropriate. In their letter, the Northwest Region
supports the Council’s recent efforts to develop alternative ways to reduce salmon bycatch in the BSAI
groundfish fisheries.

Chinook bycatch in the 2005 BSAI groundfish fisheries was 40,866 fish as of September 17, 2005.

D. Reinitiation of ESA Consultation on BSAI and GOA Groundfish Fisheries

At its June 2005 meeting, the Council requested that staff prepare a discussion paper on reinitiation of
formal Section 7 consultation on the BSAI and GOA groundfish fisheries. That discussion paper is
attached as Item B-6(g). The issue before the Council is to decide how to proceed — i.e., whether or not
to pursue a reinitiation of formal consultation. Those decision elements are provided in the attached
discussion paper.
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E. List of Fisheries for 2005

As required by the Marine Mammal Protection Act, NMFS annually publishes a List of Fisheries (LOF)
that places all U.S. commercial fisheries into one of three categories based on the level of serious injury
or mortality to marine mammals that occur in each fishery. The Proposed Rule for the LOF for 2005 was
published December 2, 2004 (69 FR 70094) and was reviewed by the Council at its February 2005
meeting. NMFS is considering changes that will affect certain Alaskan groundfish fisheries; the agency
proposes to place the following fisheries into Category II:

e BSAI Pacific cod longline

o BSAI Greenland turbot longline
e BSAI pollock trawl

o BSAI flatfish trawl

e Bering Sea sablefish pot

The Proposed Rule also includes a proposal to add two marine mammal stocks to the list of marine
mammal species and stocks that interact with the BSAI P. cod longline fishery: eastern North Pacific
resident killer whale and eastern North Pacific transient killer whale.

At the Council’s February 2005 meeting, the Council decided to send a letter to NMFS with its
comments on the LOF for 2005 (Item B-6(h)). In that letter, dated February 28, 2005, the Council
recommended that the Agency review its analysis procedures for re-categorizing the above five Alaskan
groundfish fisheries, and in particular consider the SSC’s comments on the analysis procedures which
were included with the Council’s letter.

On August 25, 2005 NMFS published in the Federal Register a notice of availability of an EA (Item B-
6(i)) that examines alternative procedures for listing various fisheries in the three categories. That EA
was sent out in a Council mailing on September 23; the Executive Summary is attached as Item B-6(j);
NMEFS has opted to select as its preferred option the status quo. Comments on the EA and the proposed
alternatives are due October 24, 2005.

F._Marine Mammal Commission Annual Meeting

The U.S. Marine Mammal Commission will convene its 44™ annual meeting in Anchorage on October
12-14, 2005. The Council has been invited to present an overview of issues associated with groundfish
fishery interactions with marine mammals in the Alaska EEZ. Chris Oliver and Doug DeMaster plan to
collaborate on a presentation for the Commission. The MMC has also requested a briefing on the
Council’s current planning efforts for implementing ecosystem-based fishery management.

G. SSL Recovery Team

The Steller Sea Lion Recovery Team met in Homer August 15-19, 2005 to complete their work on a draft
Recovery Plan for the eastern and western stocks of SSL. During the Team’s meeting, various sections of
the draft plan were debated and edited, and the Team put considerable effort into developing recovery
criteria and recovery action recommendations. Despite these efforts, the Team was unable to meet a
September 1 deadline to complete the draft and has requested further time to complete the plan. NMFS
and the team have not decided on a revised timeline or process for completion of the plan. NMFS hopes
to compile a draft plan for public review by early 2006.
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H. Short-tailed Albatross Recovery Plan

The U.S. Fish & Wildlife Service recently released for public review a draft Recovery Plan for the
endangered short-tailed albatross. The Recovery Plan provides a list of recovery criteria that, when met,
would allow the USFWS to consider downlisting the species to threatened or delisting. These criteria are
presented under Agenda B-5. The Recovery Plan will be provided to the Council.

Currently the Alaskan groundfish fisheries are authorized under a Biological Opinion and Incidental
Take Statement issued September 18, 2003. The ITS provides for an incidental take of:
e Up to 4 short-tailed albatross every 2 years in the hook and line groundfish fisheries in the BSAI
and GOA, and
o 2 short-tailed albatross in the trawl fisheries of the BSAI and GOA over the time period the BiOp
remains in effect.
The fixed gear sectors of the groundfish fishing industry are deploying streamers or other measures to
avoid interactions between short-tailed albatrosses and fishing gear, and are supporting continued
research on new ways (e.g. integrated weight groundline) to minimize these interactions. The trawl
industry is involved in a cooperative research program with NMFS and the University of Washington on
short-tailed albatross interactions with trawl warps and third wire gear with a goal of finding methods to
minimize trawl gear interactions with these seabirds.

I._Northern Sea Otter Listing Final Rule

On August 9, 2005 the U.S. Fish & Wildlife Service published a Final Rule listing under the Endangered
Species Act the southwest Alaska Distinct Population Segment (DPS or “stock”) of northern sea otter as
threatened. The designation was effective September 8, 2005. NMFS is in the process of consulting
with the USFWS on the marine fisheries in the Alaskan EEZ; more information was provided under
Agenda B-2, NMFS Management Report and B-5, USFWS Report. An information release on the listing
is attached as Item B-6(k).
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AGENDA B-6(a)
OCTOBER 2005

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

CENTER FOR BIOLOGICAL DIVERSITY, No. C 04-04496 WHA
a non-profit corporation, DOUGLAS L.
LEVINGTON, an individual, DIANE

LADOUCEUR, an individual, and KIERAN

MULVANEY, an individual, ORDER GRANTING
SUMMARY JUDGMENT
Plaintiffs, IN FAVOR OF PLAINTIFFS
AND AGAINST DEFENDANTS
\A
DON EVANS, Secretary of Commerce.
U. S. Department of Commerce, and WILLIAM
T. HOGARTH, Assistant Administrator for
Fisheries, National Marine Fisheries Service,
Defendants.
/
INTRODUCTION

One of the most endangered mammals is the right whale. It was among the first group
of species to be listed as endangered in 1971. After 34 years, the agency responsible has yet
failed to designate any critical habitat in the Pacific Ocean. This order directs the agency to
make the required statutory decision by OCTOBER 28, 2005.

In this action, the Center for Biological Diversity and certain individuals seek
declaratory and injunctive relief against the National Marine Fisheries Service for unreasonable
delay in the determination and designation of critical habitat for the right whale in the Pacific

Ocean. Plaintiffs assert defendants’ violations of the Endangered Species Act, 16 U.S.C. 1532
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et seq., and the Administrative Procedure Act, 5 U.S.C. 706(1) and (2). Relief is granted for the
following reasons.' ‘
STATEMENT

1. RIGHT WHALE.

The right whale is the most endangered of all large whale species. A baleen whale, it
has a thick body and a huge head that accounts for about one-third of its length. Adults range
between 45 and 55 feet in length and weigh up to 70 tons. It has distinctive callosities on the
head.

Right whales were once abundant throughout the Pacific and Atlantic. Prized for their
oil and easy to catch, commercial whaling during the nineteenth century decimated the species.
By 1935, they were so near extinction that the League of Nations convinced the whaling nations
to stop hunting them; in 1949, with the passage of international whaling regulations, the Pacific
population gained international protection. In the 1960, however, right whales were still being
poached in the Pacific. Today, right whales are injured by collisions with large vessels and net
entanglement and by habitat degradation through pollution, sea-bed mining and oil-and-gas
exploration. The Pacific population may now be as few as “tens of animals,” as even NMFS
now acknowledges (67 Fed. Reg. 7660, 7660 (2002)).

2. PROCEDURAL HISTORY.

The right whale was listed as an endangered species in 1971 (id. at 7661). In 1991, the
NMFS issued the “Final Recovery Plan for the Northern Right Whale.” The recovery plan
called for the identification and protection by 1996 of “critical habitat(s)” — habitats essential

to the survival and recovery of right whales in the Pacific Ocean (AR 18 at 79). The plan stated

| The scientific name of the right whale is the Northern Right Whale, Eubalaena glacialis. In 2003,
NMFS published a Federal Register Notice that listed the Right Whale in the Pacific Ocean as a distinct species,
Eubalaena japonica, i.e. as distinct from the Atlantic version (68 Fed. Reg. 17560-62 (2003)). In 2005, after
plaintiffs filed this action, defendants announced that they were rescinding the 2003 action because NMFS had
allegedly failed to meet procedural requirements. The notice further stated that the agency would conduct a
status review to determine whether more than one species exists. At the hearing of this case, government
counsel acknowledged that the separate listing would have triggered, at least arguably, an independent statutory
duty to designate critical habitat in the Pacific Ocean. This order does not reach any such further issues.
Rather, this order treats, as does the government, the right whale as a single species.
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that the recovery plan team could not yet determine what habitat areas were critical to the
survival of the right whales in the Pacific (id. at 47). Nevertheless, the recovery team
recommended that once areas essential to the survival and recovery were identified in the
Pacific, those areas should be protected under the Act (id. at 48). The plan gave a time-frame
of five years (i.e., until 1996) to identify critical habitat for right whales in the Pacific (id. at
79).

In 1994, the NMFS designated three “critical habitats” for right whales in the Atlantic
(59 Fed. Reg. 28793, 28805 (1994)). No Pacific habitat was designated. Nor was any
designated in 1996, as called for in the plan — or ever, which provoked this suit. In 2000, the
CBD submitted a formal petition to NMFS to revise the critical habitat designation to include a
zone off of the Alaskan coast. The petition identified areas concentrated in the middle shelf and
inner front of the southeast Bering Sea to be designated as a critical habitat for the right whale
in the Pacific Ocean. NMFS agreed that “the petition present[ed] substantial scientific
information that the designation of a critical habitat may be warranted” and took the petition
under consideration (66 Fed. Reg. 29773 (2001)).

In 2002, however, even after receiving many comments supporting designation, NMFS
declined to designate any Pacific habitat. Despite “agree[ing] that designation of critical habitat
may be a necessary component of any effort to conserve and recover” the right whale, NMFS
concluded that the extent of the critical habitat could not be determined at that time because of
alleged inadequate information (67 Fed. Reg. at 7662). Significantly, NMFS stated that “the
most reasonable conclusion is that a smaller area than that petitioned may contain physical and
biological features that are essential to the conservation of the species” (id. at 7664).
Nonetheless, NMFS did not designate even the “smaller area” as critical habitat but said that it
would continue to analyze the issues (id. at 7665). That was in 2002. Now in 2005, NMES has
yet to designate any critical habitat for the right whale in the entire Pacific Ocean. The 2002
notice further stated that a draft plan was expected to be available for comment later the same
year for the Pacific right whale (id. at 7662). Although there have been multiple interna_ll draft

recovery plans for the right whales in the Pacific since 2002, no plan has been released.
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1 ANALYSIS
2 Under the Endangered Species Act, when the Secretary lists a species as endangered, the
3|l Secretary is required to publish “concurrently” a final regulation designating critical habitat “to
4 || the maximum extent prudent” unless the Secretary determines that the critical habitat is not then
5 “determinable” (§ 1533(a)(3)). (“The Secretary” refers to the Secretary of the Interior or the
6|l Secretary of Commerce, depending on the species; here it means the latter, who, in turn, has
7 I delegated the responsibility to NMFS.) If a habitat determination is not then possible, then the
8| Secretary must publish a final critical habitat designation “to the maximum extent prudent”
9 ]| within one year following the listing (ibid.). The regulations give “not prudent” a very narrow
10 || meaning: “Not prudent” is defined as “not . . . beneficial to the species” or “increasing the
11]| degree of [takings] threat to a species” (50 C.F.R. 424.12(a)(1)(1)-(ii)).
12 Thereafter, any “interested person” may petition for a revision in the critical habitat
13f (§ 1533(b)(3)(D)(i)). Within ninety days, the Secretary must “make a finding as to whether the
14 || petition presents substantial information indicating that the revision may be warranted” (ibid.).
15| Upon a so-called “positive finding,” the Secretary must then determine and publish “how he
16 || intends to proceed with the requested revision” within one year following the petition
17 || (§ 1533(b)(3)(D)(ii)). Specifically:
18 Within 12 months after receiving a petition that is found under
clause (i) to present substantial information indicating that the
19 requested revision may be warranted, the Secretary shall determine
how he intends to proceed with the requested revision, and shall
20 promptly publish notice of such intention in the Federal Register.
21 The standards governing critical habitat revisions are the same as for original
22 || designations (§ 1533(B)(2)):
23 The Secretary shall designate critical habitat, and make revisions
thereto, under subsection (a)(3) of this section on the basis of the
24 best scientific data available and after taking into consideration the
economic impact, the impact on national security, and any other
25 i relevant impact, of specifying any particular area as critical
' habitat. The Secretary may exclude any area from critical habitat
26 if he determines that the benefits of such exclusion outweigh the
benefits of specifying such area as part of the critical habitat,
27 unless he determines, based on the best scientific and commercial
data available, that the failure to designate such area as critical
28 habitat will result in the extinction of the species concerned.
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To the “maximum extent prudent and determinable,” the Secretary has an ongoing duty to
revise such designations “as appropriate” (§ 1533(a)(3}(A)).

In combined effect, these provisions inform the statutory phrase “how he intends to
proceed” in the habitat-revision paragraph. With respect to a petition for habitat revision, the
Secretary has these options: (i) publish a proposed rule revising the critical habitat or finding
that a statutory factor (e.g., economic impact or national security) overrides the need for species
protection or (ii) find that revision of critical habitat is either not “prudent” or not
“determinable.” The Secretary must chose one of the above and publish his intent within one
year of the petition.

The Act permits any person to commence a civil action against the Secretary “where
there is alleged a failure of the Secretary to perform any act or duty under
section 1533 . .. which is not discretionary with the Secretary” (§ 1540(g)(1)(C)). Under the
APA, an aggrieved person may sue to set aside final agency action that is arbitrary and
capricious and to compel an agency to act when it reasonably delays action. Norton v. Utah
Wilderness Alliance, 124 S. Ct. 2373, 2379-80 (2004); Biodiversity Legal Foundation v.
Norton, 285 F. Supp. 2d 1, 7-8 (D.D.C. 2003).

* * *

In the present action, NMFS, acting as the Secretary’s delegate, did, in fact, respond to
the petition by publishing “how [it] intends to proceed.” The notice stated (in 2002) that NMFS
would study the problem (67 Fed. Reg. 7660). This was, in effect, a finding that a revision was
not “determinable” and a ruling that no Pacific habitat at all would be made at that time. No

suggestion was made that a designation would be imprudent.’

2 Since the filing of this complaint, the agency has noticed that it will conduct a status review of the
listing of the right whale in the Pacific and issue a final rule and any necessary critical habitat designation by
2006 (70 Fed. Reg. 1830, 1831 (2005)). The agency relies on this representation to attempt to side-step the
entire “unreasonable delay” issue by arguing that because it is in the process of listing the Pacific population of
right whales as a separate species and in doing so will designate critical habitat, the issues plaintiffs present are
moot (Def. Cross-Mot. SJ at 8). This argument is not valid. For the last fourteen years the agency has said that
it plans to designate critical habitat for the right whale in the Pacific and it has not — there is no reason to believe
that the agency will now follow-through with promulgating the rule without judicial intervention.
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The circumstances presented are very similar to those in Biodiversity Legal
Foundation v. Norton, 285 F. Supp. 2d 1 (D.D.C. 2003) (“BLF™). There, Judge Rosemary M.
Collyer held that the Secretary of Interior (through the Fish and Wildlife Service) had
unreasonably withheld agency action in violation of the Administrative Procedure Act, 5 U.S.C.
555(b), 706(1). There, the FWS had promulgated a statutory multi-species recovery plan
calling for a revision and revision of a critical habitat designation based on distribution surveys.
This, Judge Collyer held, created a legal duty to revise the designation upon issuance of the
plan. By the time of the court decision in 2003, the delay had become four years. That delay —
plus the other considerations set forth in In re International Chemical Workers Union, 958 F.2d
1144, 1149 (D.C. Cir. 1992) — led Judge Collyer to order relief.

The present record presents an even stronger case for relief. The right whale was listed
as endangered 34 years ago, yet no Pacific habitat has ever been designated — despite the
statutory duty to determine to revise (or not) critical habitat in a timely manner and the duty to
act based on the best scientific data available. See BLF, 285 F. Supp. at 16; Fund for Animals,
Inc. v. Rice, 85 F3d 535, 547 (11th Cir. 1996). The surviving Pacific right whales are numbered
“in the tens.” The 1991 recovery plan here committed the agency to “identifying and protecting
as necessary habitat(s) essential to the survival and recovery of the North Pacific Right Whale”
by 1996 (AR 18 at 79). The plan stated that “North Pacific right whale habitats . . . and certain
geographic areas are probably essential for meeting the biological requirements of the
North Pacific right whales” (AR 18 at 51). Although critical habitat was designed for the
Atlantic in 1994, no critical habitat has ever been designated for the Pacific — then or now.

By the reasoning in BLF, NMFS has been overdue on the designation since at least 1996. The
delay here has thus been at least nine years, if not 34 years.

Another consideration under BLF is the extent to which the delay has undermined the
statutory scheme. It is true that the Act places more priority on original designations than over
later revisions. Yet, again, it must be remembered that no Pacific habitat has yet been
determined for 34 years. The Pacific fleet of right whales is verging on extinction now,

numbering “in the tens” by the agency’s own admission (67 Fed. Reg. at 7660). Without
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question, the delay has been severe in light of the statutory goal. See Babbitt v. Sweet Home
Chapter of Communities for a Greater Oregon, 515 U.S. 687, 690 (1995). Indeed, the Act does
not contemplate critical habitat as an afterthought in the preservation of a species; Congress
considered the critical habitat designation an essential component of preservation of a species:
“classifying a species as endangered or threatened is only the first step in insuring its survival.
Of equal or more importance is the determination of the habitat necessary for the species’
continued existence.” H. R. Rep. No. 94-887, at 3 (1976).

Another BLF consideration is the consequence of further delay. Put differently, it is
theoretically conceivable that right whales would be able to protect themselves in the face of
more delay and/or that there are no imminent threats to them in the Pacific, such that more
delay could be tolerated. For example, in the 1991 recovery plan, the agency surmised that
natural conditions — such as extremely low abundance and scattered distribution rather than
direct human interaction — posed the greatest threat to recovery of the right whales in the
Pacific (AR 18 at 2). The administrative record, however, illustrates that over the last decade,
increasing amounts of contaminants in the sea and the larger, faster, ocean-going fishing vessels
that are being built are increasing the danger of collision and death for right whales.in the
Pacific. Given that there are a few precious right whales left in the Pacific and even fewer
females, delay — of any length of time — brings the species closer to extinction.

Another BLF consideration is whether there are any difficulties faced by the agency in
carrying out the congressional mandate. While the defendants do not raise this issue in their
briefs, the administrative record illustrates that one of the difficulties faced by the agency in
determining critical habitat is the impact a designation would have on commercial fishing and
transportation businesses. As an example, in a memorandum regarding critical habitat, an
Alaskan administrator writes “[f]urther actions to establish additional critical habitat for any
species will likely be met with concern by the Alaskan Congressional delegation, the State of
Alaska, and various private interests in particular the commercial fishing and transportation
industries” (AR 39 at 5). While the Act directs the agency to analyze all impacts of critical

habitat, including economic impact, the agency may not exclude an area from critical habitat if
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it is determined that failure to designate that area as a critical habitat will result in extinction of
the species, as quoted above (See also 50 C.F.R. 424.19 (2004)).
A final factor makes this case an even stronger case for relief than in BLF. Here, the
agency has all but admitted that the record presented a case for at least designating a smaller
geographic region in the Pacific than that proposed by plaintiff — yet the agency designated no
critical habitat at all in the Pacific Ocean. In its final decision, the agency denied CBD’s
petition yet stated that “[t]he most reasonable conclusion is that a much smaller area than that
petitioned may contain physical and biological features that are essential to the conservation of
the species, but information is insufficient to extrapolate that conclusion to the entire area
petitioned” (67 Fed. Reg. 7660, 7664). Furthermore, numerous correspondences in the
administrative record indicate the agency’s willingness to designate critical habitat. For
example, a July 2003 agency memo reads “[we] are now prepared to go forward with a
Proposed Rule sometime this winter to designate some portion of the Bering Sea as a critical
habitat” (AR 467). The agency even drafted a proposed rule — although it was never published
for public comment (AR 412).
Congress instructed the agency to act on the basis of the “best scientific data available”
(§ 1533(b)(1)(A)). As the Ninth Circuit has said:
The Endangered Species Act requires agencies to make
determinations on the basis of the best scientific data available.
Thus, a review of ESA case law provides insightful and analogous
provisions and analysis. In Conner v. Burford, 848 F.2d 1441,
1454 (9th Cir. 1988), this court held [*1071] that an agency’s
claim of insufficient information to prepare comprehensive
biological opinions violated the ESA requirement that opinions
use best data available, and ordered the agency to comply with the
ESA requirement. See also Greenpeace v. Nat’l Marine Fisheries
Serv., 55 F. Supp. 2d 1248, 1261-62 (W.D. Wash. 1999) (best
scientific data available standard requires less than conclusive
proof; Secretary must issue biological opinion); Defenders of
Wildlife v. Babbit, 958 F. Supp. 670, 679-81 (D.D.C. 1997)
(Secretary must determine whether any species is threatened or
endangered using the best available evidence).

Brower v. Evans, 257 F.3d 1058, 1070-71 (9th Cir. 2001) (emphasis added).

Here, the best available evidence supports critical habitat designation. Beginning in

1996, small groups of right whales — including calves — were seen congregating, feeding and

4
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engaging in courtship behavior in the southeast Bering Sea. According to the Marine Mammal
Commission, (a federal body of marine mammal experts charged with making
recommendations to NMFS) concluded that (AR 44)

the repeated occurrence of right whales in summer and fall months,

coupled with the fact that the petitioned area lies within a broader

area in which whaling records document that right whales were

once abundant, provides a reasonable basis for concluding that the

petitioned area contains physical or biological features essential for

the species’ survival.
Under the best available standard, Congress required the agency to consider the scientific
information available at the time of consideration, giving the species the benefit of the doubt.
See e.g. Conner v. Buford, 848 F.2d 1441, 1454 (9th Cir. 1998).

Congress did not contemplate paralysis while critical habitat issues were studied to
death. Congress wanted, “to the maximum extent prudent,” prompt protection based on the
“pest scientific data available” so long as the data is adequate to make a “determination.” No
critical habitat will ever be knowable with geographic exactitude. The interwoven character of
our ecology here on Earth bars that. Our best approximations must do, at least so Congress
concluded. As stated by the Ninth Circuit in Brower v. Evans, 257 F.3d 1058, 1070 (2001),
“scientific findings in marine mammal conservation are often necessarily made from incomplete
or imperfect information.” The record presented to the agency seems clearly to have presented
a strong case for designating at least the smaller zone referenced by the agency itself — yet the
agency punted by calling for more study (67 Fed. Reg. 7664).

To be sure, the Act is controversial. Economic interests, often with political influence,
can be expected to resist efforts to designate critical habitat. Congress took this into account. It
charged the Secretary, in making critical habitat designations, to consider “the economic
impact, the impact on national security, and any other relevant impact.” The Secretary “may
exclude any area from critical habitat if he determines that the benefits of exclusion outweigh
the benefit of [inclusion] unless he determines, based on the best scientific and commercial data
available, that the failure to [include] will result in the extinction of the species concerned.”

Hard decisions are called for. Commercial interests will legitimately prevail in some. The

species will legitimately prevail in others. But Congress expected the hard decisions to be

9




United States District Court

For the Northem District of California

O 00 2 O W»n B W N =

T T o
wm A W N = O

— et
~N

NN NN e e
W N = O O o

24 |‘
25
26
27
28

ase 3:04-cv-04496-WHA  Document 31  Filed 06/14/2005 Page 10 of 11

made. Except where designations are simply not determinable, the agency must act based on
the best evidence available to the maximum extent prudent.

NMFS had a statutory duty to make the hard decision, i.e., to designate or not, unless it
reasonably found the habitat was not determinable. The agency’s conclusion that the issue was
not “determinable” was not supported by administrative record and was arbitrary and
capricious. The agency was legally obligated to make the hard decision based on the evidence
available. The agency’s failure to do so not only amounted to an unreasonable delay but was
“arbitrary, capricious, an abuse of discretion or otherwise not in accordance with law”(5 U.S.C.
706).

CONCLUSION

For the foregoing reasons, plaintiff’s motion for summary judgment is GRANTED and
defendant’s cross motion for summary judgment is DENIED. It is unnecessary to reach any
other issues raised.

L. This matter is REMANDED to NMFS with instructions to use the

best available evidence to do one of the following two alternatives by

OCTOBER 28, 2005:

(a) Issue a proposed rule in the Federal Register designating an
area of the Pacific Ocean as critical habitat for the right whale, or

(b)  Issue a Federal Register notice explaining why no Pacific
critical habitat should be designated due to a more paramount statutory

consideration (e.g., commercial or national security interests), if the statutory

standards can be met.

3Under the APA,

any agency’s action may be arbitrary and capricious if the agency has relied on
factors which Congress has not intended it to consider, entirely failed to consider
an important aspect of the problem, offered an explanation for its decision that
runs counter to the evidence before the agency, or is so implausible that is could
not be ascribed to a difference in view or the product of agency expertise.

Brower, 257 F.3d at 1065.
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2. NMEFS shall complete all rulemaking on the subject of the Pacific
critical habitat for the right whale by JUNE 30, 2006.

3. NMFS shall designate an agency management official to carry out
this remand order and to accept responsibility here in Court for failure to comply
with this remand order. This designation must be filed by JULY 15, 2005.

4. NMFS shall file a progress report on compliance with this order on
SEPTEMBER 1, 2005, and a further status conference shall be held on
SEPTEMBER 15, 2005, at 11 A.M.

5. The Court shall retain jurisdiction to enforce this order.

IT IS SO ORDERED.

Dated: June 14, 2005. m } ( L" ¢

WILLIAM ALSUP
UNITED STATES DISTRICT JUDGE

11
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Critical Habitat for the Northern Right Whale

Several of the following are PDF files which require free Adobe Acrobat Reader software to view, navigate and print.
Adobe also offers free tools for the visually disabled.

Status of NMFS' response to Judge Alsup’s order to designate Critical Habitat for
the northern right whale in the Pacific Ocean

By ruling dated June 14, 2005, U.S. District Court Judge William Alsup remanded to the National Marine
Fisheries Service (NMFS) the matter of revising critical habitat for the northern right whale in the Pacific
Ocean. The remand includes orders for NMFS to publish a conclusive determination by October 28,
2005 by either proposing designation of an area in the North Pacific ocean as critical habitat for right
whales or by explaining why such designation should not occur due to more paramount statutory
considerations.

NMFS began that process by holding an agency workshop at the National Marine Mammal Laboratory in
Seattle July 21, 2005, to review all of the available science on the biology of right whales, their prey, and
relevant biological and physical features of the environment. NMFS is also undertaking an economic
analysis, as required by the Endangered Species Act, to evaluate the costs associated with this
designation.

NMFS will issue a determination by October 28, 2005, in compliance with the Judge’s order. A final rule
is required by June 30, 2006.

The attached figures present observations of north pacific right whales in U.S. waters from 1940 to 2005
and for the broader timeframes of the 1800s, the 1900s and the late 20th Century. The information in
these figures is one of the bases for evaluating designation of critical habitat and shows the locations of
harvested whales, as well as recent sightings and acoustic recordings of north pacific right whales.

e Observations of North Pacific Right Whales in US Waters from 1940 to 2005 (727 kb)
e Historic and current habitat use by North Pacific right whales Eubalaena japonica in the Bering

Sea and Gulf of Alaska;: Figures from Shelden, KW., S.E. Moore, J.M. Waite, P.R. Wade and D.J.
Rugh, 2005. (421 kb)

http://www.fakr.noaa.gov/protectedresources/whales/nri ght/chorder.htm 9/22/2005



Observations of North Pacific Right Whales
in U.S. Waters from 1940 to 2005

Legend

+ Observations made following
listing under the Endangered
Species Act (1973 to present)
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Py i e prior to listing under the
Endangered Species Act

Observation data was gathered from
scientific studies, historic whaling reports
and incidental sightings, compiled in
Shelden, K., S.Moore, J.Waite, P.Wade
and D.Rugh. 2005. Historic and current
habitat use by North Pacific Right Whales
Eubalaena japonica in the Bering Sea
and Gulf of Alaska. Mammal

Review 35:129-155.
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Data mapped by NOAA
Fisheries Service, Alaska Region,
Protected Resources Division.
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Figures from Shelden, K.W., S.E. Moore, J.M. Waite,
2005, Volume 35, No. 2, 129-155.

P.R. Wade and D.J. Rugh. 2005. Historic and current habitat use by North Pacific right whales Eubalaena japonica in the Bering Sea and Gulf of Alaska

e see wew I e ('S
.
v
o 2
+
e« b
e W
Han
P
2%
13N
o, 4 a 20
&l 3/ o
o T
vy ove o de e N
Y] ok A R W

Fig. 3, Lecations of American
whaleships 1339- 194 on days
vhien North Pacific right whales
were taken in waters west of 160°W
and east ot 180°W, Symbal shape
denotes manth: January iclosed
triangles), May {open squaresh,
June (apen circlest July {cpen
Jdiamonds). August (apen crosses).
September tclosed circles) and
Oxtober (clesed stars) (sec text tar
references).

)

[0 4 " N \uL\u l!:. ]
2 e
«<u ‘> :
$
g
s
£5 1.4
13
~. 1

L
DY DS

LA
A

FreC ve

N
[

N
TN oy

Fip. 5. Sightings of North Pacitic
right whales in waters west of
160°W and cast of 18FW from
1924 1 1968, Symbels dencie data
sets: shore whaling staticn at
Akutan & Alnska 1924-39
[eatches = clesed squares. sightings/
unsuccesstul chascs = open
squares), Jopanese catcher-boals
104168 {catches by manth = July
fclosed diamondsi. August iclosed
cresses: sightings by menth = June
topen circles). July (open
diamonds). August (dpen crosses)
and September Lopen stars). and
S:wiet whaling 1963 and 1967
(hatched polygon] isee text tor
references).

. Mammal Rev.

|"" s ez I AMR T LS Y a8 N2
*
Lon n
@u
&
e e
Y208
&30 »
[
>
. e 71
10 s
1
ot
v y
ra e yYa 12, 184 %60

Fie. t1. Sightingst Nerth Pacific
right whales in waters west
16PW and east of 13°°W Itom
1982 to X2, Symbel shape
denotes month: Apnil fclesed
square). June (cpen circlest. July
topen diamonds), August icpen
crosses). September iclesed circles)
and October Iclosed starsiisee texl
for references).



A9y [eWWE

“ISAIATIIA JC IXI ) {UDTHA[OT PAYILY) 9o-LAG] FUY (F]A FOsO3) $9-£96 1 Suypnps

131508 puw {{sxssnd uade) 1Sy pue ispucwiclp usxko) A *isspari> usde sung YsapSuen uxdo) fepy = uow
Aq FUNYS “(sass0ad PoScd) WnINy = e £q SAPI] 19-] H61 SIEAq-1183 swsuedyf “(uadnuad usdo)
supf 190d shiys 3otean “isa[BUeLn) PFI[D =EJIIED URf)y EPEULT INCYIEH uspep pue (sorenbs uados = sase>
misseonsunsSundrs w2rnhs paso]d = oYM} £ £-£T6 | WIIQIR WO 18 UCnS Supjpym oredqs 1518

CIpp AOUIP SPIQUISE GAGT CIFTHT WD) A0 JO IsE3 14PN u sajeipan BN SR YUAN sBunydis 9 ‘34

sy AN 1 205y, a0 v Loy
N n e i i
ﬂ. i)
L]
= €04
Mt
A S !
N 53
v
v
v
L
e
| >
T v T T T T T T
(A1) Vi #.on N T 8+ %% 001

(SIDUIPY 10] 1K 30F) (SPULIURIP PASI|N JIQIUINC] FUC (51018 P35I]3) 1991X0)
)1 Pasap) 1Mo 10sser ko) isndny “spuctierp usdo) Ay ($3]01> uxde) aung (saunbs ualda)y
ABJy “isorenbs pascd) Uy ‘(2Fuel pISCd) AsEntef JHUCW $NOUP ddeys [PGUAT WP & IS S10em
U1 1Y) 319m SALUA WYEY SHIGJ YUON] UM SABP U0 $RGI-685 ] ST [BYm URUAWY 0 sUchBO] p 3y

™ 3% .-»-oa_ ’h 3ri 2 m: I 55,

T T

LA

N Y3

W30 N S

N 554

Wi we vt " ari nin 2”95 N 55 v e

"$S1-6T1 ‘T "ON ‘S€ WNJOA ‘5007

‘BysE]V JO JIND pue 2§ Sutiag s ut pojuodof puappGng soEYM WB11 SIdE] YUON Aq 35N JRIIgRY JUSLIND U SUOISIH "S00T ‘y3ny ‘['Q PUB SPEM “U'd ‘OHEM ‘W[ ‘JI00 ‘T'S “M "N ‘Usp|ays woy saindig



58647012 01:37:52pm.  U0-10-cuvu .

-6
UNITED STATES DEPARTMENT OF CC g‘éﬁggglfzog’s)
National Oceanic and Atmospheric Admimsuauun
National Marine Fisheries Service
P.O. Box 21668
Juneau, Alaska 99802-1668

;.\,,‘_;,,ED

A6 1 g 2005

August 17, 2005

Stephanie Madsen

Chair, North Pacific Fishery Management Council :

605 West 4* Avenue, Suite 306 . N.PE Mo
P.O. Box 103136 .
Anchorage, AK 99510

Dear Stephanie,

On June 14, 2005, U.S. District Court Judge William Alsup remanded to NOAA’s
National Marine Fisheries Service (NMFS) the matter of revising critical habitat for the
northern right whale in the Pacific Ocean, as petitioned by the Center for Biological
Diversity in 2000. The remand includes orders for NMFS to publish a conclusive
determination by October 28, 2005 by either proposing designation of an area in the
North Pacific ocean as critical habitat for right whales or by explaining why such

a designation should not occur due to a more paramount statutory consideration.

NMFS is preparing a proposed rule to designate some portion of the North Pacific Ocean
as critical habitat for the northem right whale. We began that process by holding an
agency workshop at the National Marine Mammal Laboratory in Seattle on July 21,
2005, to review the available science on the biology of right whales, their prey, and
relevant biological and physical features of the environment. We are also undertaking an
economic analysis, as required by the Endangered Species Act, to evaluate the costs
associated with this designation.

NMEFS intends to publish a proposed rule on or before October 28, 2005, followed by a
60 day public comment period and the opportunity for a public hearing. The final rule
and a final economic analysis, which might provide a basis for the exclusion of any area
from designation as critical habitat, must be published under court order by June 30,
2006. The proposed rule will include a description of the area(s) proposed, maps
depicting the area and boundaries, and a list of those activities that may affect or
adversely modify the critical habitat or which may be affected by the designation of
critical habitat.

The petition from the Center for Biological Diversity recommended critical habitat
designation of portions of the Bering Sea, based on persistent observations of right
whales northeast of Unimak Pass and certain common oceanographic features. The
sightings of right whales in the southeastern Bering Sea have continued since 2000, fﬁ""\
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and now include cow/calf pairs. We also have documented recent sightings and acoustic
recordings of right whales south of Kodiak Island in the Gulf of Alaska. We currently are
assessing options for proposed critical habitat in the Bering Sea and Gulf of Alaska. This
assessment includes an evaluation of these observations, historical takes of right whales,

and foreign whaling activities during the mid 1900’s.

We will continue to coordinate with the Council throughout this process, and would be
pleased to report periodically on our progress and developments, as well as provide a

presentation to the Council at the October 2605 meeting. Please direct any questions you
may have to Kaja Brix at (907) 586-7824.

Sincerely,

Q’( Susan‘] . Salveson

Acting Administrator,
Alaska Region
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OCTOBER 2005

Interim Joint Protocol Committee, North Pacific Fishery Management
Council and Alaska Board of Fisheries

Meeting on Board of Fisheries Proposals for Pollock Trawl Fisheries in State Waters
August 30, 2005

DRAFT MINUTES

1. The Committee convened in the Hawthorne Suites Hotel in Anchorage, August 30, 2005
at 10:30 AM. This Committee meeting was chaired by Art Nelson, Chairman of the
Alaska Board of Fisheries. Committee members present were Mr Nelson, Stephanie
Madsen, Mel Morris, Ed Dersham, Dave Benson, and Sue Salveson. The Committee
approved the agenda.

2. The Committee approved the minutes of Committee meetings held June 14-15 and July
14, 2005.

3. During this meeting, the Committee reviewed certain reference handouts which were
provided to the Committee and the public. These reference materials are not appended to
these minutes as they are lengthy — but they are available from the Board of Fisheries or
the North Pacific Fishery Management Council offices.

Review of State Board of Fisheries Proposals

1. Earl Krygier, Alaska Dept. of Fish & Game, provided the Committee with an overview
of a modified State proposal for a pollock fishery in the Western GOA. Mr Krygier
provided a map of the Pavlov Bay area near Jude Island showing a revised area open for
pollock trawling in State waters. Mr Krygier noted that this is a revision to the revised
Jude Island proposal previously developed by the State. Mr Krygier explained that this
revised proposal is in response to the NMFS review of the earlier Jude Island proposal.
This new proposal, then, is a modified revised Western GOA proposal that contains
some of the same features as the earlier version (e.g. trip limits, harvest caps, use of
VMS, etc.), but includes a smaller area that would be open to pollock fishing.

2. The Committee discussed how NMFS and the Council would consider a new State
pollock fishery in the annual specifications process. The State intends this to be a State
parallel fishery with the quota coming from the Federal TAC.

3. Art Nelson asked if NMFS had reviewed this revision to the revised Jude Island
proposal. Sue Salveson reported that NMFS has not had time nor staff resources to
conduct a review, but would be willing to do so. Kaja Brix, Chief of the Protected
Resources Division, NMFS, indicated that NMFS Protected Resources Division had
briefly looked at this proposal. Ms Brix felt that NMFS may not be able to offer much
more new information on the proposed fishery’s impact on Steller sea lions that would
be in addition to that already provided for the earlier revised Jude Island proposal. Given
the proposed fishery would occur in sea lion critical habitat, it is likely the agency’s
reply would be that a more detailed review would have to be conducted in a formal
Section 7 consultation process.

bill. wilson@noaa.gov 9/27/2005 6
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4. Stephanie Madsen asked what might be the consequences to the Federal ESA process if

the BOF takes action to open a State pollock fishery in this area of the W GOA. Ms Brix
replied that the details of such a scenario would be evaluated in the formal consultation
process.

Dave Benson pointed out a discrepancy in the description of the area involved in the W
GOA proposal (revised modified Jude Island proposal). It was later clarified that the
State’s W GOA proposal, that is now modified to encompass a smaller open area around
Jude Island, also provides for pollock fishing in other State waters between 157 degrees
and 163 degrees W longitude. Denby Lloyd referenced BOF document RC 30 that
clarifies the BOF’s intent. The proposal encompasses part of the Central GOA region
(between 157 and 159) and part of the W GOA (159 to 163). Only the proposed open
areas in the Jude Island/Pavlov Bay area involve opening Steller sea lion closed areas;
other State waters proposed for pollock fishing would not involve sea lion protected
areas. The proposal includes vessel size restrictions, tendering limits, and vessel limits
for all State waters that would be opened to pollock fishing in this area.

The Committee discussed further the potential effects of the proposed State pollock
fishery on C GOA and W GOA fishery participants.

NMFS Review of Proposed Revised Jude Island Proposal

L.

Ms Salveson reported to the Committee that NMFS has reviewed the earlier version of
the Jude Island proposal and provided the results of this review in a memorandum dated
August 8. Shane Capron provided the Committee with a review of that memorandum
and some of the reasoning the agency considered in its reply.

Mr Capron stated that NMFS believes that further review of the earlier Jude Island
proposal would require formal Section 7 consultation. Mr Capron provided the
Committee with an overview of how this review differed from the agency’s earlier
review of the BOF’s Seward area pollock fishery proposal (which the agency determined
would not require formal consultation). Mr Capron noted that the issue is a judgment by
the agency as to whether the impacts would likely be insignificant, discountable, or
completely beneficial. In the Seward proposal, NMFS believes that impacts on Steller
sea lions would be very minor and insignificant, but at Jude Island that kind of finding
could not be reached, particularly given the historic and current production of sea lions
on the Jude Island haulout.

Mr Lloyd asked about the difference in sea lion use of the 0-3 nm zone around a haulout
or rookery versus sea lion use of areas 0-3 nm from any point of land. Mr Capron
referenced the 2003 Supplement to the Biological Opinion that compared two sets of
data on dive filtered telemetry that suggested that use of all shoreline areas from 0-3 nm
is important to sea lions, not just in a radius of 0-3 nm from the point of a haulout or
rookery site.

Modified State Proposal for Pollock Fishery in the Adak Area

L.

Mr Krygier presented an overview of a revised proposal for a pollock fishery in the
Aleutian Islands area. The proposal was presented on a handout provided by the State at
the meeting. The proposal contains several suboptions: one opening certain State waters
1-3 nm offshore (keeping closed the 0-1 nm zone and 0-20 nm around rookeries)), and
another opening State waters 0-3 nm offshore (retaining 0-3 nm closures around haulouts

bill.wilson@noaa.gov 9/27/2005 7
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and 0-20 nm closures around rookeries). The proposal also provides four suboptions for
quota amounts. The proposal also includes specific provisions for vessel size
restrictions, season options, and harvest methods.

2. Mr Krygier provided maps showing historic pollock harvest data from the central
Aleutian Islands area. Mr Krygier also noted that the State proposal contains a provision
to include a tradeoff closure at Dalnoi Point on St. George Island as part of a proposed
opening of fishing area in the Aleutians.

3. Sue Salveson noted that tradeoffs can be considered only during a formal consultation
process; Ms Madsen noted that the St. George Traditional Council does not wish to have
Dalnoi Point included as a tradeoff option during analysis of State water pollock fishery
proposals.

4. Ms Salveson indicated that since this proposal would allow fishing close to shore in
Steller sea lion critical habitat, the proposal most likely would have to be evaluated in a
formal Section 7 consultation. Mr Nelson indicated that the BOF would like to have
NMEFS make an initial review and provide that information to the Board, perhaps at their
October 2005 meeting. Mr Nelson stated that the BOF was particularly interested in
NMFS’ analysis of the various suboptions for open areas and quotas.

ESA Consultation Process

1. Chris McNulty of the Office of General Counsel, NOAA, reviewed the procedures that
NMES must follow in the event the BOF would take an action that would trigger formal
Section 7 consultation. Mr McNulty referenced a flow chart which was included in the
briefing package, noting that the timeline presented is very ambitious and requires a
significant amount of staff analysis in a very short period of time in order to have a final
rule in place for 2006.

2. Steven Daugherty, Assistant Attorney General, State of Alaska, asked how such a
consultation process might mesh with a possible Council discussion of a Federal
reinitiation of consultation this fall. Ms Brix suggested that a BOF action could be
included in such a consultation, but only if the action were delayed to 2007. If a 2006
fishery is authorized by the BOF, then NMFS would have to immediately consult in
order to avoid possible Section 7(d) issues and potential litigation. Ms Madsen noted
that these issues will be discussed by the Council at the October meeting.

Public Comment

1. Clem Tillion, testifying for the Aleut Corp, stated that the issue of importance is whether a
proposal would result in a finding of jeopardy to Steller sea lions; Mr Tillion feels that the
State’s revised Aleutian Islands proposal would not cause jeopardy to sea lions.

2. Julie Bonney, Alaska Groundfish Data Bank, noted that the revised Jude Island proposal includes
a change in the fishery in both the western and the central GOA. Her concern is potential
reallocation of harvest opportunity in the central GOA. Ms Bonney also noted that the Council is
working on a comprehensive GOA rationalization analysis that includes as an important feature
the preservation of historic participation, and that catch history should also be part of any
potential BOF action in the central GOA. Ms Bonney also noted that any potential reallocation
could affect multiple GOA communities.

3. Sandra Moller with the Aleut Enterprise Corporation thanked the Committee for providing the
ESA consultation flow chart. Ms Moller requested an additional chart that illustrates the

bill. wilson @noaa.gov 9/27/2605 8
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emergency rule making process; she would like to know how emergency rule making could be
used to get the Aleut pollock fishery started.

4. Paul MacGregor, At-Sea Processors Association, requested an additional flow chart that
illustrates how new Steller sea lion data, research findings, and other information would be
integrated into a comprehensive consultation process; Mr MacGregor felt that such a process
would help with making decisions on new proposals such as those provided by the BOF at this
meeting. Mr MacGregor cautioned that even if the BOF authorizes a new State water pollock
fishery in sea lion critical habitat with a delayed opening date of 2007, such an action would still
require the Council and NMFS to engage in a consultation process that could delay the broader
consultation envisioned by the Council.

Additional Proposal Discussions

1. The Committee discussed what information the members might take back to their respective
groups (Council and BOF). Ms Madsen noted that the Council would likely not take any further
action at this time until the BOF takes an action that could affect the Federal fisheries. Ms
Salveson noted that the Council could develop at their October meeting a strategy for dealing
with a BOF action, including a time frame for a consultation process.

2. Mr Benson asked about the status of the Steller Sea Lion Recovery Plan. Ms Brix reported that
the plan is being drafted now. NMFS intends to use that plan to help guide the agency’s future
management of sea lions.

3. Mr Nelson asked NMFS to review the new revised Jude Island proposal and the revised Aleutian
Islands proposal and how long that review would take. Ms Salveson reported the agency could
complete such a review in about a month. Ms Madsen noted that such a review would also likely
include an analysis of the cumulative effects of all of the proposed State water pollock fisheries.

The meeting adjourned at approximately 2:00 PM.

Action Memo Oct 2005 B-6.doc



ESA Consultation Process for Potential 2005 Board of Fisheries Action

This flowchart illustrates the formal consultation process under the Endangered Species
Act (ESA) on the federal groundfish fisheries that would result in the event that
reinitiation is triggered by the Board of Fisheries (BOF) opening certain State waters to
pollock fishing in 2006. Formal consultation may result in either no federal action or in
emergency action. The flowchart shows the process for formal consuitation resulting in
emergency action (ER).

BOF Action
10/15/05

NMEFS SF Initiates Formal
Consultation with NMFS
PR

10/24/05

Draft Analyses and ER to
Council. (May Include NEPA,
RIR, and BiOp Analyses)
11/28/05

Council Recommends
Action
12/8/05

BiOp and Other Analyses
Finalized. ER Completed and
Sent to NMFS Headquarters for
Publication

12/19/05

ER Effective
1/1/06

If NMFS is unable to complete this process by January 1, 2006, NMFS may be required
to close all or a portion of the groundfish fisheries until the BiOp can be completed in
order to comply with the ESA. Additionally, the groundfish fisheries may be at risk of
litigation under ESA sections 7(a) and 7(d).
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ALASKA BOARD OF FISHERIES
STATE WATERS POLLOCK/TRAWL
October 15 — 16, 2005, Alyeska Resort, Girdwood
TENTATIVE AGENDA

NOTE: This tentative agenda is subject to change throughout the course of the meeting.
This Tentative Agenda is provided to give a general idea to the public of the board’s anticipated schedule. The board
will attempt to hold to this schedule; however, the board is not constrained by this Tentative Agenda. Those of you
who wish to testify must sign-up by the deadline. Public testimony will continue until those present at the meeting are
heard; the board will continue working through its agenda immediately upon conclusion of public testimony.

Saturday, October 15, 8:30 a.m.
OPENING BUSINESS

Call to Order; Introductions of Board Members and Staff
Board Member Ethics Disclosures

STAFF REPORTS

PUBLIC AND ADVISORY COMMITTEE ORAL TESTIMONY?

Deadline for SIGN-UP TO TESTIFY will be announced at the meeting. Public testimony will
continue until those who are present at the meeting are heard.

TENTATIVE: Committee of the Whole®
Central Gulf of Alaska, Western Gulf of Alaska, and South Alaska Peninsula/Aleutian
Islands state waters trawl

Sunday, October 16, 8:30 a.m.

Committee of the Whole (continue if needed) 3
Central Gulf of Alaska, Western Gulf of Alaska, and South Alaska Peninsula/Aleutian
Islands state waters trawl

BOARD DELIBERATIONS
MISCELLANEOUS BUSINESS, including Petitions, Findings, Resolutions, Letters, Other
ADJOURN

SPECIAL NOTES:

1. This agenda is TENTATIVE and subject to change during the meeting. A list of staff reports and roadmap will be
available at the meeting. Scheduled updates will be posted at the meeting, and can be obtained by calling the
board's recorded message phone. Phone Number: 1-800-764-8901 [In Juneau call: 465-8901]

2. Advisory Committee representatives can present their reports either at the beginning or end of the “Oral Public
Testimony.” The advisory committee representative should notify the board secretary whether they prefer to
present their report at the beginning or end of pubic testimony.

3. The board will not conduct its committee process during this meeting. The board may convene a
committee of the whole to discuss the proposal concerning Central Gulf of Alaska, Western Gulf of
Alaska, and South Alaska Peninsula/Aleutians Islands state waters trawl fisheries. No written committee
reports will be distributed. However, the board will take oral and public testimony on all issues, and will
deliberate as indicated. The order of deliberations will be determined by the chair and will be announced
at the meeting.

1 of 1 as of 09/12/05
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MEMORANDUM FOR: Ron Berg

Acting Regional Administrator, Alaska Réegion

FROM: D. Robert Lohn
Regional Adminiétrator,

SUBJECT: Request for Reinftiated ESA Section 7 Consultation
Regarding the Bering Sea and Aleutian Island Groundfish
Fishery

I am writing in response to your request for reinitiation of consultation regarding the
incidental take of Chinook salmon listed under the Endangered Species Act (ESA) in the
Bering Sea and Aleutian Island (BSAI) groundfish fishery. Your initial request for
reinitiation came 10 me in a memo dated December 1, 2004. Your recent memo of June
29, 2005 provided new information relevant to our review.

The BSAI groundfish fishery has been the subject of a series of ESA related consultations
conducted by both the Northwest and Alaska regions. The Northwest Region consulted
on the BSAI Groundfish Fishery Management Plan (FMP) regarding ESA listed salmon
species most recently in a biological opinion dated December 22, 1999. The Alaska
Region has also consulted on the BSAI Groundfish FMP often with particular attention to
concerns for Steller sea lions, marine mammals, and other non-salmonids. However, in
an opinion on the FMP dated November 30, 2000, the Alaska Region incorporated
existing considerations for listed salmonids, and reiterated the Chinook salmon bycatch
limits and other terms and conditions contained in the 1999 biological opinion. The
request for reinitiation of consultation therefore requires reference to both the 1999 and
2000 opinions. However, in response to your request, and because the more substantive
considerations of salmonid interactions are contained in the Northwest Region’s

opinions, our reinitiation will focus on the November 1999 opinion.

The incidental take statement of the 1999 biological opinion indicates that the bycatch of
Chinook salmon in the BSAI fisheries should be minimized to the extent possible and
should not exceed 55,000 Chinook per year. Since 1999 the bycatch of Chinook in the
fishery increased from 14,600 to 54,900 in 2003 and 62,500 in 2004. The high bycatch in
'2004 triggered your request to reinitiate consultation.

The 1999 biological opinion reviewed information related to the stock composition of
Chinook caught in the fishery, and concluded that the take of listed Chinook in the BSAI

fisheries was likely a relatively rare event with some of the far north migrating
Evolutionarily Significant Units (ESUs) more likely caught than others. We are not
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aware of any new information that contradicts these conclusions. Your recent memos
updated information related to coded wire tag recoveries and are consistent with prior
observations that recoveries from listed ESUs are rare. You mention additional efforts
taken by the observer program to collect samples for genetic stock identification work.
Better information regarding stock composition is needed and we support that effort.

In your recent memo you report that the bycatch of Chinook in 2005 through June 11 is
approximately 27,700 compared to a similar catch-to-date last year of 31,500. Ifthe
bycatch proceeds at a similar rate through the remainder of the season, the bycatch will
be very close to 55,000 by the end of the year. You indicate that the Chinook Salmon
Savings Areas will be closed for the year once the 29,000 limit for the area is reached.
We are aware through reports from the North Pacific Fishery Management Council
(Council) of renewed attention related to the Chinook bycatch issue and presume that
voluntary efforts, pending future regulatory actions, will help keep bycatch down for the
remainder of the year and beyond. However, questions about the efficacy of these
actions and uncertainty regarding the final tally in 2005 and beyond suggest the need for
continued monitoring and attention to actions that will further reduce the bycatch of
Chinook.

Our respective staffs have continued to confer since receiving your initial request for
reinitiation in December 2004. From my perspective, there continue to be three
outstanding questions: 1) whether the Chinook bycatch will again exceed 55,000 fish in
2005 or beyond, 2) why the bycatch rate has increased in recent years and finally
exceeded 55,000 in 2004, and 3) what additional actions have been or can be taken to
further reduce the bycatch of Chinook. Together, we do not have answers to these
questions at this time, but expect to learn more in the future.

It is not clear why bycatch has increased in recent years. It is reasonable to hypothesize
that higher Chinook abundance is contributing to the higher bycatch rates. However, it is
apparent that we do not know a lot about the status or distribution of the contributing
stocks. Many of the indicators you mention in your memo of June 29, 2005 under
Chinook Salmon Abundance are neutral or down, particularly for the more northerly
stocks. The observations from 2004 that bycatch rates outside the Chinook Catch
Savings Areas were actually higher than those inside, suggest that distribution patterns
may be changing or were at least different than expected in 2004.

] am aware that the Council is taking steps to reduce the bycatch of Chinook and has
initiated two different amendment packages. The alternatives seem to be focusing on a
review of the efficacy, or use of alternative Chinook catch savings areas, and/or the use-
of a voluntary rolling hotspot closure system. The Council is currently reviewing related
alternatives, but final action is not scheduled to occur until October 2005. Associated
rulemaking would not be competed until 2006.

Given the above described uncertainties and the status of events, I believe that it is

appropriate to continue to monitor the Chinook bycatch in the BSAI fisheries, and actions
taken by the Council and industry to minimize bycatch as required by the December 1999
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biological opinion. Continuing consultation between the Alaska and Northwest regions
provides a means to stay current on ongoing developments and take further action as
appropriate. In the meantime, the incidental take statements of the recent biological
opinions provide for the BSAI fisheries exemption from ESA section 9 take prohibitions.

I appreciate your efforts and those of the Council and industry to minimize the bycatch of
Chinook salmon. My hope is that your continued attention will lead to a reduction in the
bycatch of Chinook and help resolve the related uncertainties. :

cc:  Lisa Lindeman, GCAK
Jonathan Poliard, GCAK
Mike Bancroft, GCNW
Peter Dygert, NWR
Melanie Brown, AKR
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912712005 AGENDA B-6(g)
OCTOBER 2005
et Considerations Relevant to the Process of Reinitiating Formal Section 7 Consultation on
’ the Groundfish Fisheries of the North Pacific for
Species Listed under the Endangered Species Act

Prepared by:
Bill Wilson

North Pacific Fishery Management Council
October 2005

Background

At the June 2005 Council meeting, the Council discussed the possibility of reinitiating formal
section 7 consultation under the Endangered Species Act (ESA) on listed species (e.g., Steller
sea lions, whales, turtles, salmon). The federal fishery in Alaska currently operates under the
Biological Opinions from a series of formal Section 7 consultations and asscciated incidental

take statements:

« November 2000 Biological Opinion on the Fishery Management Plans and associated
regulations for the groundfish fishery in the Bering Sea and Aleutian Islands Area and the
Gulf of Alaska.

« October 2001 Biological Opinion on the federally managed pollock, Pacific cod, and
Atka mackerel fisheries in the Bering Sea and Aleutian Islands Area and the Gulf of

7~ Alaska and parallel fisheries for pollock, Pacific cod, and Atka mackerel as authorized by

the State of Alaska within 3 nm of shore.

o June 2003 Supplement to the October 2001 Biological Opinion on the pollock, Pacific
cod, and Atka mackerel fisheries in the Bering Sea and Aleutian Islands Area and the
Gulf of Alaska.

The Council has previously been advised that programmatic consultations (and their resulting
biological opinions) should be re-evaluated about every five years. The November 2000
Biological Opinion (FMP BiOp) on the Fishery Management Plans for the BSAI and GOA is
now approaching 5 years old, although subsequent opinions have evaluated new information and
thus kept the FMP BiOp current. The goal of this paper is to highlight the pertinent issues in
order to assist the Council in determining whether reinitiation of consultation on the FMP BiOp
is necessary or desirable.

In recent meetings, the public has testified before the Council to request the reconsideration of
the current Steller sea lion (sea lion) protection measures. Some believe the FMP BiOp is out of
date and no longer applicable to the current condition of the federal fisheries. In addition, some
have voiced an opinion that new information on sea lions and fishery interactions has dated the
analyses and conclusion in the FMP BiOp. For example, changes in how fisheries are
prosecuted and changes in our understanding of certain groundfish stocks have occurred since
2000, plus changes have been made to some fisheries through informal consultation.

Vo Numerous proposals have been made to the Council to amend the sea lion conservation measures
considered in the October 2001 Biological Opinion (2001 BiOp). These include a request by the
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St. George Traditional Council to review and reconsider protection measures around St. George
Island including the haulout at Dalnoi Point. Other suggestions for changes include a proposal
by the Alaska Board of Fisheries to open nearshore areas (state waters; 0-3 nm from shore) in
Steller sea lion critical habitat to a state water pollock fishery in certain waters of the Central and
Western GOA and in the Aleutian Islands. NMFS has determined that some of these types of
changes would likely require formal consultation. To facilitate such changes, the Council may
wish to consider the entire suite of changes it would like to make in the BSAI and GOA
fisheries, then determine whether it would like to recommend proceeding with a new
consultation (with appropriate consideration of current information on the biology of Steller sea
lions and their critical habitat).

The Formal Section 7 Consultation Process Under The ESA

Under provisions of section 7(a)(2)" of the ESA, a federal agency that authorizes an activity that
may impact a listed species must consult with NMES (or the U.S. Fish & Wildlife Service) to
ensure that its actions will not jeopardize the continued existence of that listed species nor
destroy or adversely modify its designated critical habitat. In the case of federal groundfish
fisheries, the Sustainable Fisheries Division of NMFS (OSF) represents the action agency, and
consults with the Protected Resources Division (PRD) with determinations made by the Regional
Administrator of NMFS for the Alaska Region. In this case (FMP BiOp), the “proposed action”
under consideration is authorizing the Fishery Management Plans for the groundfish fisheries of
the GOA and the BSAI and their implementing regulations. The Council’s role here would be to
define the proposed action and recommend that the consultation process be reinitiated.

Once a consultation has already been prepared on an action (e.g., the FMP BiOp, or the 2001
BiOp), certain conclusions about impacts to listed species and critical habitat and other
determinations under the ESA have already been reached. When reinitiating such consultations,
the process is somewhat different than if no consultation had ever been conducted. For example,
it has already been determined that certain federal groundfish fisheries adversely affect Steller
sea lions and salmon (as articulated in the respective Biological Opinions) which is why an
incidental take permit is provided to allow that take which would otherwise be unlawful under
section 92 of the ESA. In contrast, the FMP BiOp concluded that the federal groundfish fisheries
were not likely to have adverse impacts on other listed species such as whales and turtles.

Reinitiation of formal consultation must occur if (50 CFR §402.16):

'SEC. 7.

(2) FEDERAL AGENCY ACTIONS AND CONSULTATIONS.-

(2) Each Federal ageney shall, in consultation with and with the assistance of the Secretary, insure that any action authorized, funded, or carried out by such ogency (hereinafter in this section
referred to as an "agency action”) is not likely to jeopardize the inued exi of any endangered specics or threateued species or result in the d ion or ad lification of habitat
of such specits which is detennined by the Secretary, after consultation as appropriate with affected States, to be critical, unless such agency has been granted an exemption for such action by the
G itiee 1 to subsection (h) of this section. In fulfilling the of this ph each agency shail use the best scientific and commercial data available.

4 !

1SEC. 9.

(a) GENERAL.-

(1) Except as provided in sections 6(g)(2) and 10 of this Act, with respect to any endangered species of fish or wildlife listed pursuant 1o section 4 of this Act it is unlawful for any person subject
to the jurisdiction of the United States to-

(A) impon any such specics into, or export any such species from the United States;

(B) take any such species within the United States or the temritorial sea of the United States:

(C) take any such species upon the high seas;

(D) possess, sell, deliver, carry, transport, or ship, by any means whatsoever, any such species taken in violation of subparagraphs (B) and (C):

(E) deliver, receive, carry, port, or ship in or foreign by any means whatsoever and in the course of a commercial activity, any such species;

(P) sell or offer for sale in i or foreign any such species: or

(G) violate any regulation pertaining to such species or to any threatented species of fish or wildlife listed pursuant to section 4 of this Act and T
authority provided by this Act.

lgated by the S Y F o
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(a) the amount or extent of taking specified in the incidental take statement is exceeded,
(b) new information reveals effects of the action that may affect listed species or critical
habitat in a manner or to an extent not previously considered;

(c) the identified action is subsequently modified in a manner that causes an effect to the
listed species or critical habitat that was not considered in the biological opinion; or

(d) a new species is listed or critical habitat designated that may be affected by the
identified action.

Thus, the Council may request reinitiation of formal consultation based on any of these four
criteria; in the case currently being contemplated by the Council, the issues are primarily
proposed new actions giving rise to effects not previously considered.

If a request for reinitiation of consultation is made for the FMP BiOp based on, for example,
changes to the action, then the following information must be provided to NMEFS, usually in the
form of a “biological assessment”, in order to begin the official process of consultation:

A description of the action to be considered

A description of the specific area that may be affected by the action

A description of any listed species or critical habitat that may be affected by the action
A description of the manner in which the action may affect any listed species or critical
habitat and an analysis of cumulative effects

Relevant reports, including any EISs, EAs, or biological assessments

Any other relevant information on the action, the affected species, or critical habitat

The consulting agency (PRD) then determines if the package is complete, and notifies the action
agency (OSF) that this information is sufficient to begin consultation. From the date that formal
consultation is initiated, NMFS is allowed 90 days for the consultation and another 45 days to
prepare and submit a biological opinion. This 135-day time period can be extended by mutual
agreement. For a reinitiation of the FMP BiOp and reconsideration by the Council of the
proposed action, the statutory time period likely will not be sufficient given the potential
complexity of the process. Therefore, OSF would need to work out a schedule with PRD to
complete the consultation and biological opinion.

For changes to the regulations or the FMPs, the Council will need to prepare an appropriate
NEPA document (i.e., EA or EIS), which will describe the likely impacts to the environment.
The EA or EIS can be prepared concurrently with the consultation process, and should include
all of the required elements of a biological assessment. The consultation should be concluded
before the final EA or EIS is issued. An integral part of this process and timeline is the
presentation of a draft biological opinion to the Council for review and comment.

The outcome of the consultation will be a biological opinion that will state the opinion of the
consulting agency as to whether or not the proposed action is likely to jeopardize the continued
existence of any listed species such as Steller sea lions or result in the destruction or adverse
modification of critical habitat. If the action is determined to jeopardize any listed species or

350 CFR 402.12 and 402.14
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adversely modify critical habitat, one or more reasonable and prudent alternatives (RPAs) would
be provided by NMFS. The RPAs modify the proposed action such that jeopardy and adverse
modification are then avoided.

For listed species likely to be taken incidental to the action, an incidental take statement (ITS)
may be provided as long as that take does not jeopardize the species. The take authorized in an
ITS is take that is incidental to the action and non-intentional. The ITS exempts the action
agency (and those persons operating within the proposed activity; e.g. fishermen) from
provisions in section 9 of the ESA that prohibit the take of alisted species. An ITS typically
provides for the take of a species as either the amount or the extent of take. The groundfish
fisheries currently operate under two incidental take statements. The ITS in the FMP BiOp
covers fisheries other than pollock, Pacific cod, and Atka mackerel, while the Biological Opinion
prepared in 2001 provides coverage for those three fisheries.* Incidental take of salmon is
provided for in the FMP BiOp.

FMP or Project Level Consultation

If the Council intends to consider substantial alterations to the current Steller sea lion
conservation measures, it would be advisable for OSF to request reinitiation of consultation on
the FMP BiOp. Given the time that has passed since the FMP BiOp was published and the
perceived need to revisit the analyses made in that document, it would be appropriate to
reconsider an FMP level consultation as opposed to a consultation on the three fisheries that
were subject to the 2001 BiOp. This FMP level consultation likely would also address the
impacts and analyses contained in the 2001 BiOp and its Supplement. This ultimately would
allow for the issuance of a single Biological Opinion governing all of the groundfish fisheries
authorized under the FMPs and their implementing regulations. NMFS prefers this approach to a
more limited consultation on the 2001 BiOp.

Action Before the Council

Determine if the Council wishes to recommend reinitiation of section 7 consultation. Factors the
Council may wish to consider include the applicability of the four “triggers” at 50 CFR 402.16

(see previous page of this memo), level of public support, time and staff resources, and other
Council priorities.

Determine the Proposed Action
The first major task is for the Council to develop or define the proposed action. Determining the

proposed action is an important step as it establishes the nature of the consultation and the
bounds within which the consultation will occur. The Council should determine how this

4 The FMP level BiOp and the 2001 BiOp ITSs allows direct incidental take of Steller sea lions of 30 and 15 animals per year for
all BSAI and GOA groundfish fisheries, respectively, and some unspecified level of sub-lethal harm; the ITS provides exemption

from the prohibitions of ESA Section 9 as long as NMFS complies with specified Reasonable and Prudent Measures and
associated Terms and Conditions contained in the ITS.
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process will occur. Note that consultation is not initiated until the proposed action is developed.
The current BiOps remain in force until the new opinion is completed and published.

Developing the proposed action could be done through a Council committee, such as the Steller
Sea Lion Mitigation Committee (SSLMC), or it might be accomplished through a process
involving the entire Council. Public participation should be an important consideration in the
development of a new proposed action, if that is the desired approach. The Council could choose
to recommend a consultation only on the action as is currently implemented, that is, the current
FMPs and regulations, as amended since the FMP BiOp. The Council may choose a more broad
reconsideration of all conservation measures that might be developed through a committee
process as well as new scientific information on SSLs and their interactions with fishing
activities. Other mechanics of the process should also be considered, such as whether the
Council or its committee would issue a call for proposals, and what might be the bounds of, or
justification required in, such proposals.

The initial process of developing the proposed action could take some time. Numerous Council
meetings may be needed to develop the action. The Council could set a schedule for this step, or
start the process and then determine a schedule at a subsequent meeting. After these steps are
completed, the Council can review the proposals and determine what elements it wants to
include. A starting point could be the action evaluated in the FMP BiOp, as modified in the 2001
BiOp and in subsequent amendments to the FMPs and regulations. The Council could then add
or subtract elements that the Council feels are appropriate.

The Council could consider some or all of the elements that have been brought to the Council
and discussed in recent years by industry, communities, the State, or the Council:

Earlier start of the EBS pollock “A” season

Change in P. cod fishing dates in the EBS

Dalnoi Point SSL trawl closures on St. George Island

Nearshore pollock fishery opportunities in Al region for the Aleut Corp

BOF proposals for State pollock (parallel) fisheries in the central and western GOA and
Al

An important issue that will need to be worked out early in the process is the role of the State of
Alaska. One approach is for the Council to request cooperation of the State such that the State-
managed parallel groundfish fisheries will be part of the proposed action. All other State
fisheries, including State groundfish fisheries that are not parallel fisheries, could be addressed in
the cumulative effects section of the biological opinion. However, the State could request that
other State fisheries such as the Pacific cod, herring, and salmon fisheries also be included in the
consultation. A compelling rationale could be made for this approach, although it would
complicate the consultation. The benefits include section 9 coverage for the State as well as a
more comprehensive approach to Steller sea lion conservation and recovery and fisheries
management in Alaska.

As the Council considers the approach and develops its proposed action, it should be aware that
the action must avoid jeopardy and adverse modification. The larger the deviation from the
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current measures, the more likely that jeopardy issues could develop during the consultation
phase. The NMFS PRD would participate in this process and would provide guidance to the
Council or its committee on measures that will likely not be feasible under the jeopardy and
adverse modification standards.

Since the FMP BiOp, new information has become available related to the causes of the current
decline and its possible relationship to commercial fisheries. The most notable change is to the
perspective on which areas around a rookery or haulout are most important. An expanded
discussion of these factors can be found in the 2001 BiOp’s 2003 Supplement in section IV(B).
In general NMFS’ guidelines for conservation are the following:

Closure areas:
e 0-3 nm closed 100%
e 3-10 nm closed 75%
o 10-20 nm closed 50%
e Critical habitat overall, including foraging areas closed 50%

Temporal dispersion:
e Seasonal (first half/second half) apportionment of catch at 50/50

Catch limitations (localized depletion):
e Critical habitat catch limits (or other) for those fisheries known to be concentrated
in space and/or time

NMEFS' hierarchy of concern (from most to lesser) by gear type has been trawl, fixed gears (pot

and hook-&-line), and then jig gear (see 2001 BiOp’s 2003 Supplement section IV(B)). NMFS
also views juveniles and adult females as the most important component of the population when
considering changes to conservation measures.

This process would likely involve the use of trade offs in order to maintain a sufficient level of
conservation while providing for fishing opportunities in some areas and times that would not
otherwise be available. It is not likely that the BUMP analysis tool’ will be used again, although
the SSLMC started development of such a tool for review by the SSC, but stopped work at the
Council’s request. NMFS would participate in the process of evaluating proposed changes, but
there is no trade-off analysis procedure currently available for use by the Council.

The Alternatives for Consideration

The no action alternative would represent the status quo, i.e., the current FMPs and
implementing regulations. This includes those changes made since the FMP BiOp.

3 The BUMP analysis tool was a qualitative model used during the work by the Council’s RPA Committee to evaluate the degree

to which alternative fishery management measures would impact the Steller sea lion population trajectory. See DeMaster (2001)
unpublished white paper.
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The Council then may recommend several alternatives, including eventually its preferred
alternative, or the proposed action, which would consist of the above action with changes as

proposed by the Council. In order to comply with the requirements of NEPA and other laws, the
Council may need to consider several alternatives.

Council Involvement in the Consultation

While the consultation would be officially between Sustainable Fisheries and Protected
Resources Divisions, the Council would be integrated into the process. The Council could use
its SSLMC to work out the details in the proposed alternatives. In this case, NMFS PRD and
OSF staff would participate in that committee’s activities.

Other Issues to Consider
SSL Recovery Plan

NMES intends to complete the revised Steller Sea Lion Recovery Plan before finalizing the next
biological opinion. The recovery plan will provide a context for recovery such that decisions
about jeopardy and adverse modification can be made with the knowledge of the recovery
criteria and the recovery strategy. The draft plan is expected to be available for review by early
2006. The recovery plan will be helpful to the Council regarding necessary actions to facilitate
recovery of sea lions and the most important threats limiting recovery.

Redesignation of sea lions under the ESA

The Steller sea lion recovery plan will identify delisting and downlisting criteria regarding the
endangered and threatened status of the western and eastern populations of Steller sea lions. A
status review may be recommended in the recovery plan. This process of finalizing the recovery
plan and initiating a status review will take some time, and could occur at the same time as the
consultation process.

Conservation of Steller sea lions

It is important to consider that during the consultation, not only will changes to the current action
be considered, but also those actions that would be necessary to avoid jeopardy and adverse
modification. Since the last consultation, there have been many changes to fish stocks, new
research publications and findings, and changes to the action such as the TAC setting process,
etc. Also there are new data on the structure and the dynamics of the Steller sea lion population,
and the Recovery Plan will provide additional insights into important measures for future SSL
management. Combined, this information could lead to new approaches to groundfish fishery
management in the Alaskan EEZ. All of these issues would be integral to the process of
reinitiating consultation on the FMP BiOp.
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North Pacific Fishery Management Coun ocroser 2005
Stephanie Madsen, Chair

/ 605 W. 4th Avenue, Suite 306
Chris Oliver, Executive Director Anchorage, AK 99501-2252

Fax (807) 271-2817

Telephone (807) 271-2809

Visit our website: http://www.fakr.noaa.gov/npfmc

February 28, 2005

Michael Payne

Chief, Marine Mammal Conservation Division
Office of Protected Resources

National Marine Fisheries Service

1315 East-West Highway

Silver Spring, MD 20910

Dear Mr. Payne:

As required by the Marine Mammal Protection Act, the National Marine Fisheries Service (NMFS)
published the draft List of Fisheries for 2005 (LOF) on December 2, 2004. The North Pacific Fishery
Management Council reviewed the Proposed Rule (69 FR 70094) and received comments from its
Statistical and Scientific Committee (SSC) and the public during its December 2004 and February 2005
meetings. The Council hereby submits its comments on the Proposed Rule; our comments fall into two
general categories: A) The process for public review of the LOF, and B) Procedures for analysis of data
for changing the category listing for five groundfish fisheries in the North Pacific. The Council asks that
NMES consider the following comments in finalizing the LOF for 2005 and when preparing future Lists.

A. The Public Review Process

The Council is concerned about the small amount of time provided to Councils and the public to
meaningfully review the draft LOF, the Federal Register notice, and particularly the data and reports used
by NMFS and their resultant rationale for assigning various fisheries to categories. The Council
appreciates NMFS granting an extension of time to provide comments on the Proposed Rule, and we
understand NMEFS is considering the preparation of an analysis of the environmental effects of the LOF
pursuant to the requirements of the National Environmental Policy Act (NEPA). The Council supports
the decision by NMFS to prepare this NEPA analysis since some of the proposed changes for 2005 could
have impacts on some Council/NMFS-managed fisheries in the North Pacific. The Council requests an
opportunity to review this NEPA document, take public comment, and to provide comments to NMFS;
we also would like another opportunity to comment on the LOF for 2005 after reviewing the NEPA
analysis.

B. Analysis Supporting Fishery Categorization

NMEFS is considering changes in the LOF that will affect certain Alaskan groundfish fisheries; the agency
proposes to place the following fisheries into Category II:

e BSAI Pacific cod longline

e BSAI Greenland turbot longline
e BSAI pollock trawl

e BSAI flatfish trawl

L ]

Bering Sea sablefish pot



The Proposed Rule also includes a proposal to add two marine mammal stocks to the list of marine
mammal species and stocks that interact with the BSAI Pacific cod longline fishery: eastern North Pacific
resident killer whale and eastern North Pacific transient killer whale.

The Council’s comments on NMFS’ analysis procedure are based on a review by its SSC, and fall into
four general categories: serious injury/mortality (SIM) extrapolation methodology, conditions under
which SIM data are collected, the representativeness of SIM data, and fishery interaction with
overlapping marine mammal stocks. These comments generally focus on the analytical procedures
followed by scientists at the Alaska Fisheries Science Center related to fishery interactions with marine
mammal stocks in the Alaskan Exclusive Economic Zone.

1. Extrapolating SIM Incidents to an Entire Fishery

Incidents of serious injury and mortality in commercial fisheries are rare. Sampling rare events is
problematic. In practice, unusual observations are often characterized as “outliers” and omitted from data
used for estimation. While incidents of mortality and serious injury are unusual, it would not be
appropriate to treat observed incidents as “outliers”. When unusual observations are retained in data used
for estimation, they can have a pronounced influence on the resulting estimates. The best defense against
unusual observations exerting undue influence on the resulting estimates is to increase sample size as
much as practicable. This would argue for basing the estimates on an average of the full time series of
observations.

2. Fishery Conditions Under Which SIM Data are Collected

Data used in the LOF determination may have been generated under conditions that are not characteristic
of current fisheries. For federally managed fisheries, this problem involves a tradeoff of increased
observations over a longer time series and changes in the characteristics of fishing gear, and how and
where that gear is used. The choice of a 5-year window is reasonable, but so would a longer or shorter
window. The problem with many state-managed fisheries is the lack of recent verifiable information
about marine mammal mortalities and serious injuries. Unless new information is developed for these
fisheries through a verifiable sampling program, there does not seem to be a good alternative to continued
use of estimates based on old information. Because estimated mortalities and serious injuries in state-
managed fisheries affect overall estimates of mortality-serious injury for the state fisheries and related
federally managed fisheries, it may be expedient to use funding earmarked for management of federal
fisheries to develop a monitoring or sampling program for marine mammal mortalities in the state-
managed fisheries.

3. Scaling Observed SIM Incidents to Unobserved Periods

Scaling from observed mortality to estimated mortality necessitates specific assumptions regarding the
representativeness of observed hauls. These assumptions and the limitations of these assumptions are not
unique to scaling observed mortality to estimates mortality; similar assumptions and limitations are at
play in the estimation of target and incidental catches of fish. Specifically, it is assumed that the
likelihood of incidence of serious injury or mortality is invariant across vessel size, fishing location,
fishing time, gear configuration, etc. Concern about these types of limitations was instrumental to the
decision to segregate the six fisheries defined in 2003 into the 22 fisheries defined for 2005. Because the
area fished by unobserved vessels are not coincident with the areas fished by observed vessels, scaling
observed mortality-serious injury incidents to include catches by unobserved vessels may not provide
good estimates of overall mortality-serious injury incidents. Scaling observed incidents of mortality and
serious injury from observed hauls to unobserved hauls on observed vessels may be less problematic.
However, if observers are notified by crew whenever mortality-serious injury incidents occur, it may be



that all hauls are, in effect, observed for mortality and serious injury to marine mammals. If all hauls are,
in effect, observed for mortality and serious injury to marine mammals, the observations are for the
population of hauls and should not be expanded for unobserved hauls on observed vessels.

4. Fishery Interaction with Overlapping Marine Mammal Stocks

In the case of all five groundfish fisheries proposed for a change to Category II in the North Pacific, these
fisheries reportedly interact with two whale stocks. Because these marine mammal stocks overlap in
space and time, and because the patterns of overlap are not well understood, the analysts were not
comfortable with assigning particular SIM events to either whale stock. During its October 2004 meeting,
the Council’s SSC suggested that one approach to this dilemma would be to weight the mortality-serious
injury events by the probability that they involved marine mammals from particular population sub-units.
The analysts have instead taken the stance that because they cannot rule out the possibility that particular
mortality-serious injury events involved animals from particular population sub-units, the LOF
determination with respect to each population sub-unit should allow for the possibility that mortality-
serious injury event involved animals from that population sub-unit. While the approach taken by the
analysts is not inappropriate for estimating the mortality-serious injury incidence for particular population
sub-units, the Summary of Analysis should clearly note that it would not be consistent to sum the
mortality-serious injury incidence across population sub-units. Samples taken from marine mammals
killed incidental to fishing may help to assign particular mortality-serious injury incidents to particular
population sub-units. While on-going research on the distribution of marine mammal stocks may help
assign particular mortality-serious injury incidents to particular population sub-units, the lack of
information about the stability of stock distributions over time may preclude using new information to
assign historic mortality-serious injury incidents. In addition, the Council’s SSC notes that research on the
distribution of marine mammal stocks may lead to the definition of additional population sub-units.

During its February 2005 meeting, the Council received additional comments from its SSC. These
comments reiterated the above four concerns, and detailed additional concerns. These SSC comments are
provided in the attached, and the Council requests that NMFS consider them in its consideration of the
LOF, not only for 2005 but also for subsequent years.

In summary, the Council is concerned about the overall impact of moving the five Alaskan EEZ
groundfish fisheries from Category III to Category II. As the above comments suggest, there is
uncertainty in NMFS’ methodologies for assigning SIM incidents and extrapolating those incidents to an
entire fishery. This uncertainty raises questions about the appropriateness of NMFS moving these five
fisheries to Category II at this time until better data are generated. These and all groundfish fisheries
under the Council’s are now prosecuted under very different conditions than were extant in the 1990s.
Rationalization programs have been instituted, and new management authorities have been developed that
have collectively reduced the “race for fish” in the Alaskan EEZ, and thus promote more careful and
directed fishing practices that avoid bycatch, reduce interaction with marine mammals and seabirds, and
promote safety and economic stability.

The Council appreciates the opportunity to comment on this important issue.
Sincerely,
Stephanie Madsen

Chair

Att