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AGENDA B-7
SEPTEMBER 1987

MEMORANDUM

TO: Council, AP an C Members

FROM: Jim H. Brans
Executive Dir

DATE: September 1§, 1987

SUBJECT: Special Reports

ACTION REQUIRED

Special Reports on the following topics:

1. Dumping fish carcasses and pollution problems in the Unimak Pass area.
2. Yellowfin sole joint venture fishery off Togiak.

3. MRC trawl development experiment in Bristol Bay.

4, Pilot Domestic Observer Program.

BACKGROUND

The first two items follow up status reports sent to you this summer from the
Northwest and Alaska Fisheries Center. The Center has been analyzing survey
samples and drift experiments in the Unimak area and will report their latest
findings. The joint ventures off Togiak through May 30, took 57,490 mt
groundfish, 92% yellowfin sole and other flatfish. The herring bycatch was
92 mt and no salmon were observed. The fishery closed in late June and a
final tally of bycatch may be available.

The S-K funded trawl development and crab bycatch study just west of 162°W in
Zone 1 commenced in early August and ended September 12. A progress report
for September 1-7 is under B-7(a) and additional results may be available from
the Center.

The last report is a brief update by Ron Dearborn, Alaska Sea Grant, on the
status of the Council's Pilot Domestic Observer Program.
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MEMORANDUM FOR: F - William EVAnNS : —-—————m oot et
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The fourth week of the S-K funded crab bycateh~study~has~ﬂeen_mm¢m*
completed. A total of 234 trawls have been taken, 180 in the
factorial experiment. The vessels are now making the final
exchange of nets and the completion of the 240 tows in the
experiment should occur within this week. The ROV Ocean

Surveyor is in operation and the crew reports very good

underwater visibility.

FROM: F/NWC - William Aronl«”f-———--——-r-f:" eyl |
LA R e e LR N

SUBJECT: Progress Report~~Crab Byeatch Study, - L-h_____é
September 1-7 ———— e 1

q

i

Preliminary catch information:

Yellowfin sole 3,08l mt Red king crab 19,090 individuals o
Other flatfish 946 mt Bairdi Tanner crab 55,949 individuals
Cod 538 mt Halibut 9,599 individuals
Other fish 366 mt
Total 4,931 mt

The experiment is approaching the Bairdi crab limit. Instruc-
tions are being sent to the field party to monitor the catch
closely and take any necessary steps to assure that the ceilings
are not exceeded, including termination of the work.

cc: A. Thomson
J. Branson
R. McVey
D. Collinsworth
R. Schmitten
NRC
MRC
J. Brennan
K. Ford
B. Woods
M. Pedersen
R. Otto
R. Schaefer —
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September 15, 1987 F/NWC2:RN:4.22

MEMORANDUM FOR: F/NWC2 - Rich Marasco
FROM: F/NWC2 - Russ Nelson

SUBJECT: Summary of the Bycatch of Prohibited Species in the Yellowfin
Sole/Flatfish Joint Venture in Area 514 (Including Togiak)
of the Bering Sea, 1987.

The following summary of the bycatches of prohibited species in the 1987
yellowfin sole/flatfish fishery conducted in area 514 (Figure 1) of the
Bering Sea is provided in response to the request of the North Pacific Fishery
Management Council for information on the joint venture conducted in the area
around Togiak. At this time, the only information we have available for the
fishery conducted in that general area is from our in-season estimates of
catches which are based on the areas shown in Figure 1. Area 514 is the area
which includes the fisheries conducted near Togiak. Data which pertain
specifically to Togiak will not be available until sometime during the first
quarter of 1988.

Joint venture fisheries targeting on yellowfin sole and flatfish landed
138,010.3 t of groundfish in 1987 in area 514 of the Bering Sea. The compo-
sition of the groundfish catch is shown in Table 1. The combined catches of
yellowfin sole and other flatfish species composed 94.6% of the total ground-
fish catch. Incidental catches of all the major prohibited species including
Pacific herring occurred within the fishery. Those incidental catches and
the corresponding bycatch rates expressed either in terms of percent by
weight in the catch or number per ton of groundfish are listed in Table 2.
The bycatches of chinook salmon, other salmon, all species of king crab and
Chionoecetes bairdi were all generally low. The bycatch rates for salmon and

king crab species were all less than 0.01 animals per ton of groundfish
catch. The bycatch of C. baridi averaged 0.286 crab per ton. The bycatch of
herring of 374.7 t was equivalent to 0.25 % of the total groundfish catch.
The bycatch of 119,411 halibut averaged 0.865 halibut/t or 0.23 % of the
groundfish catch by weight. Approximately, 1.6 million other Tanner crab
(essentially 100% C. opilio) were taken in the fishery in area 514.
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- TABLE 1.--The estimated catches (metric tons) of groundfish taken in the 1987
yellowfin sole/flatfish joint venture fishery conducted in Area 514
of the Bering Sea.

SPECIES CATCH % OF TOTAL
(METRIC TONS)

YELLOWFIN SOLE 120,747.1 87.5%
OTHER FLATFISH 9,837.6 741%
'PACIFIC COD 3,667.9 2.6%
POLLOCK 2,093.6 1.5%
SABLEFISH 0.0 0.0%
ATKA MACKEREL 0.1 <0.1%
POP COMPLEX 0.0 0.0%
OTHER ROCKFISH 0.0 0.0%
TURBOTS 14.5 <0.1%
OTHER FISH 1,649.5 1.2%
TOTAL 138,010.3
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TABLE 2.--Estimated catches of prohibited species and associated bycatch
rates in 1987 yellowfin sole/flatfish joint venture fishery in

Area 514 of the Bering Seal/

SPECIES ESTIMATED CATCH BYCATCH RATE!/
HERRING 374.7 T 0.25 %
HALIBUT 119,411 fish 0.865 halibut/t
312.9 T 0.23 %
CHINOOK SALMON 93 fish 0.0006 fish/t
OTHER SALMON SPECIES 470 fish 0.003 fish/t
RED KING CRAB 10,299 crab 0.075 crab/t
BLUE KING CRAB 245 crab 0.002 crab/t
OTHER KING CRAB SPECIES 18 crab 0.0001 crab/t
C. BAIRDI TANNER CRAB 39,423 crab 0.286 crab/t

OTHER TANNER CRAB SPECIES 1.6 Million crab

11.867 crab/t

1/ The bycatch rates of herring and halibut are expressed in terms of
% by weight of total groundfish catch. The bycatch rates of halibut,
king crab species, salmon species, and Tanner crab species are
expressed in terms of number per ton of groundfish catch.

@
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Nushagak Fish and Game Advisory Committee  f-——~——— .
P.0. Box 646 R
Dillingham, Alaska 99576 Poome—— LYY
Dear Mr. Liboff: S— _

Senator Zharoff asked me to provide you-with--the.- £ollnwing in response TG
your request for information about the 1987 yellowfin sole JOlnt venture
fishery in Bristol Bay, and how to bring your concerns about this fishery to
the attention of the appropriate agencies.

The permits for the joint venture operations are approved by the North
Pacific Fishery Management Council. The council is scheduled to meet in
Anchorage on September 23-25 and the first week of December. Enclosed is a
copy of the agenda for the September meeting. At its September meeting, I

-~ understand the NPFMC will begin to review the status of the Bering Sea joint
ventures and the 1988 fisheries apportionment, with final decisions to be made
in December. Probably the best way for both the Nushagak Fish and Game
Advisory Committee and any other interested parties to make their views known
about the Bristol Bay yellowfin sole joint venture would be to write the
council with their specific concerns and recommendations. The comments may be
addressed to the attention of Denby Lloyd, Bering Sea Plan Coordinator, North
Pacific Fishery Management Council, P.O. Box 103136, Anchorage, AK, 99510.
Please note that the council's September agenda also includes a general
comment period.

Before it takes action on this matter, if any, the NPFMC will probably
want to know exactly how large a by-catch the joint venture takes in Bristol
Bay. Mr. Larry Cotter, an Alaskan NPFMC member, provided me with the
following information about the by-catch for the 1987 yellowfin sole joint
venture fishery in Sub-Area 514, which includes the northern part of Bristol
Bay. The boundaries of Sub-Area 514 are north of 58 degrees latitude and east
of 170 degrees longitude. The total 1987 yellowfin sole catch was 135,795
metric tons. The by-catch totals were 563 salmon (93 chinooks, and 473 other,
assumed to be chums), 119,355 halibut (an average of 5 lbs. each), and 352.6
metric tons of herring. This data was compiled by National Marine Fisheries
Service observers onboard the joint venture boats. To get a true picture of
the by-catch, however, we still need to obtain the times and exact locations.
Sub-Area 514 is a large area.

Our office sympathizes with your concerns about the number of migrating
7~ salmon, herring and halibut being caught in this fishery. The salmon and
herring, of course, are totally utilized by the existing Bristol Bay



Mr. Jerry Liboff -2 - September 16, 1987

commercial fisheries. Any herring and salmon taken as incidental catch
represent just that many fewer dollars that would otherwise be earned by
Bristol Bay fishermen. Also, it does not seem fair that the joint venture
should be allowed to take hundreds of thousands of pounds of juvenile halibut
while the Bristol Bay fishermen have been denied, for biological reasons,
their request for a commercial halibut allocation.

One person you might contact for assistance in approaching the council is
Mr. Henry Mitchell, another Alaskan NPFMC member and the executive director of
the Bering Sea Fishermen's Association. He has worked closely with Bristol
Bay fishermen in the past on a variety of issues and can be reached in
Anchorage at 279-5519 or 277-5845. 1In a recent conversation, Mr. Mitchell
told me that the company running the joint venture -- Marine Resources
International, Inc. =-- is interested in working with the local fishermen to
try to resolve the by-catch problems. I attempted to contact Mr. Phil
Chitwood of Marine Resources, at Mr. Mitchell's suggestion, to confirm this,
but was unable to reach him. I will keep trying and will pass on to you any
information I obtain. Mr. Mitchell thought there was a good possibility this
problem could be worked out in direct meetings between the local Bristol Bay
fishermen and Marine Resources. This approach may be worth exploring.

I am sending copies of this letter to a number of state and federal
officials so they will be aware of your concerns and, perhaps, able to offer
assistance in solving this problem.

If you have further concerns or need additional information, please do
not hesitate to contact our office.

Sincerely,

Al (7t

Karl Ohls
Legislative Assistant

cc: Gov. Steve Cowper
Sen. Fred Zharoff
Rep. Adelheid Herrmann
Commissioner Don Collinsworth, ADF&G
Mr. Jim Branson, exec. dir., NPFMC
Mr. Larry Cotter, NPFMC
Mr. Oscar Dyson, NPFMC
Mr. Henry Mitchell, NPFMC
Mr. Robert Heyano
Chrmn., Nushagak Fish & Game Advisory Committee
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September 22, 1987

MEMORANDUM FOR: F/NWC - William Aron

FROM: . F/NWCl - Gary Stauffer
SUBJECT: Summary of Saltonstall-Kennedy (S-K) Bycatch
Experiment

The field studies for the 5-K crab bycatch experiment conducted
in the Bering Sea were completed on September 12. The objectives
of the experiment, as outlined in the cruise plan, were success-
fully accomplished, The experiment was carried out in Zone 1 in
the 1 degree square bounded by 57-58°N and 162-163°W. A total

of 307 net tows were made. The total includes the 240 tows in
the 4-vessel factorial experiment; 33 tows taken during the first
week of the field work used to search and locate research areas
for day and nighttime tows with appropriate concentrations of
vellowfin sole and king and Tanner crab; 22 tows to monitor time
and area changes in catch rates were taken by the Oceanic, the
fifth vessel in the experiment; and 12 invalid tows. Net tows
were classified invalid if a net was ripped or caught a derelict
crab pot. Catch data were recorded for all tows and will be
available for analysis. Difficulties in sampling the catch on
board the processor were encountered in the initial week of the
survey. These problems were resolved prior to the start of the
factorial experiment though, -

The four nets used in the experiment were Bering Sea Combination
101/130 trawls. Two were control nets without modifications.
The other two were identical to the controls but one was fitted
with a crab chute and the other with a crab panel replacing the
belly (descriptions attached).

The ROV Ocean Surveyor, the Manta replacement, was operable for
seven days, giving a number of hours of good underwater observa-
tions of net operations and the trawl path.

Tallies of total catch by species group from field notes and the
associated caps set for this experiment are:
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Species

Yellowfin sole
Other flounder
Pacific cod

Pollock
Total
Red King crab

Bairdi Tanner crab

Halibut

Catch

3,841
751
699
448

5,739

24,545

67,845
12,011

mt

mt e

mt )

mt

crab
crab

fish

cap

4,500 mt

3,000 mt

1,000 mt

8,500

72'200 crab
70,000 crab

Preliminary examination of field notes suggests that the
experimental net fitted with the crab panel shows a lower

number of crab caught per ton of £ish.

Although the industry

organizations involved in the project would like to release
the preliminary information summarized £rom field notes, we
have advised them to wailt to release results pending an edit of

the data and completion of the statistical analysis and f£inal

P.3

report. We anticipate that verification of the data files will

be complete by the end of September.

the field research and the catch data for all 307 tows will be

complete in mid=October. The primary statistical analysis of

the factorial experiment for the net comparisons and final data

summaries will be completed by early November, with the final

report finished by January 1988,
to be prepared to report project results to the Council at the
December meeting. We anticipate that various studies of the
experimental data will continue at the Center throughout the next
12 months. We have not yet had the opportunity to evaluate and

schedule the tasks of analyzing the underwater video footage and

crab viability information.

Attachments

At the present time, we expect

A crulse report documenting



NOR‘EASTERN TRAWL BYBYEMS, INC. ~
July 21, 1987

Deacription of the Operating Principles and Construction of a Separating
Baction for Removing Crabs from Flatfish Trawls

Unwanted bycatches of various species of crabs pouse significant consgrvation,
managemeil, and public relations problems in saveral flatfish (flaunder,
soley etc,) bottom traw! tisheries in the Pacific Northwest, as well as other
regions around the world, At the current level of knowledge it is difficult
to wnvisiun a bottom trawl that can efficiently harvest #latfish withaut the
Pobslbility of also capturing at least mome of any crabs or other crustaceans
that may be present on tha same grounds, It would be desirable if a means
could be daveloped for seloctively allawing crabs that have entered the gear
to wetape unharmed while the gsar is stil] fishing on the seabed. At the
same time, any suuh sorting system must nat permit unacceptably large
quantitips of fish to escape if it is to be accepted by commercial fishermen,

During an experimgnt aimed at assessing the viability of red king crabs
Caplured in trawls it wae demonstrated that such crabs could come across the
footrope of a bottonm trawl, pass down the trawl tao the codend, be held there
through the remainder of the tow with modarate, but steadily accumul ating
quantities of captured fish and other material, undergo the gear retrigval
process, and be durped on deck without suffering excessively high lavels of '
lnjury or mortality. It {% reasonable to assume that any adverse impacts
miyhl Le reduced aven further {f crabs in the trawl could somehow esCape
relatively quickly, before they enter the codong, -

Fisheries technology researchers using undaerwater telsvision to cbserve
bottom trawls during fishing operations have acquired a great deal of useful ,
portinent information on fish bebavior. "Workers aboard a Beottish research
vessel observed the reactions of fish to a condecal fabric funnel installed
within a bottom trawl, They made tWd digniticant observationst 1) the funngl
appwared to block the flaw of water in the area of itg mouth, pushing along a
masy of turbulent water which spilled pver and Fast the ogutside of the
funnely and, 2) fish were extremely reluctant to pass into or through the
funnel, siruggling until completely exhausted to stay in front of it even
thaugh passage through the funnel would have alluwed them to escape out of
the gear. 8gme of the fish observed appesred to take advantage of the mass
of water carried along at the mouth of the funnel, “riding" with it and
staying ahead of the funnel entrance. OQOther fisheriea tathhology rescarchers
in Norway and the U.S. have observed that flatfish within bottom trawls have

a lendency to swim upwards as they paus down through the net towards the
cadend.

Thase findings suggested the design of the "Crab Chute" {llustrated in tho
accompanying diagram. The Crab Chute is a tapered fabric funnel installed in
the botlom of a bottom trawl with the funnel ‘s mouth ariented towards the
mouth of the trawl. It is installed within the net in an arva through which
all craby muslt pass betore coming te the codend and where it will be
supported by the rest of the net se that it will inflate properly as the gear
is towed through the water. The funnel’s outlet penatrates the bottom of the
net su Lthat anything entering the funnel will be carried cut ot the trawl.

7910 N.E. DAY ROAD WEST « BAINBRIDG2 IBLAND, WA $8110 ¢ (208) 842.5623



installing the funnel in the bottom of the nat should ensure that moat crabs
Will encounter it as they pase down the trawl, while kesping it gut of the
path of mest flatéish, whith have a tendency to swim Upwards within trawly,
Fish will be further deterred from entering the funnel by the turbulent water
flows at it mouth, and perhaps by its appearance ag wall,

The Crab thute hag Dean designed so as to be 48 compatible as passible with
commonl y-usul lrawls, and to interfere as little as possible with normal
fishing practices. The funnel ie mountad within a short "tube" of netting
which is tailoren to £it without ¢urther modification into most of the
flatfigh trawls currently in uge in the Bering Sea, It ig made entirely out
of flenible components o that it may be rollaed Up anto the net reel with the
rast of the nat, thug reducing the possibility that its usw-will interfore
with fighing cperations or cause damage to tha rest of the gear. Tha
components chosen arg extremuly rugged to withétand the wear-and~tear of
daily fishing Aperations without neading any saintenance or adjustment,

7910 N.E, DAY ROAD WRAT o BAINBRIDGE 18LAND, WA 88110 * (208) 842.5823
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NOR'EASTERN TRAWL SYETEMS, ING.
July 28, 1987

Description of the Operating Principles and Construction of a Separating
Panel for Removing Crabs from Flatfish Trawls

Unwanted bycatches of various species Of crabs pose significant conservation,
managemont, and public relations problems in soveral flatfish (flounder,
%018, etl.) bottom trawl fisharies in the Pacific Northwest, as well as othar
reyions around the world, At the current level of knowledge 1t is difficult
to envision a bottom trawl that can efficiently harvest flatfish without the
posiibility of also capturing at least gome of 4ny crabs or other crustacsans
thal may be present on the same grounds, It would be desirable if a means
could be daveloped for Sselactively allowing crabs that have antered the gear
to escape unharmed while the gear 18 still fishing on the seabed. At the
same time, any guch SOreing system must not permit unacceptably large
flvantitiey of fish to escape if it ic to he sccepted by commarcial fishermen.

Fishermen participeting in the 1985 and 1984 yellowfin mola jeint venture
flolwries first experimanten with erab pahels” designed to allow crabe that
had entered their trawls to drop out of them befara entering the codend,
These warly designs consisted of panelg of large (146" stratched measure) mesh
netling installed across the throat of the trawl directly behind the :
feotrope. Early rasults with these designs were mixgd: seme boata reported
substantlal reductions in crab bycateh with ne apparant loss of fish, while
ather Loats saw littla differsnce or even some figh 1088 With pu crab
reduction. One common abservation was that crab bycatech reduction seemed to
be lnversely relatad to crab size, i.e. the largur crabs were not falling out
thruugh the meshes of the crab panels. .

Theee early results, mixed as thay werwy, suggected that the principle had
potential {f refinements could be made. In 1986 underwater TV cbservations
were nade of bottom trawls fishing in the Baring Hea &nd these showad that
flatfish typically enter such trawls several fset above the level of the
footrope and baily panels. The TV obasarvations alse Showed that the mud
Cloud stirred up by the PassaQe of tha footrops rose up to conceal the
netting of the bally immediately behind the footrope. Taken together with
the results from the initial :rialw with the large-mash creb panels, a naw
design was devsloped which replaced the large mesh section with ropes running
fore-and-aft in the belly, spaced saveral feet apart. Care was taken to
snsure that this section was well within the arsa normally obscured by the
foatropy's mud cloud fn the hope that fish avoiding the cloud would not
detect, or would be deterred from using, the large #scape area offerrad by
the crab panel. It is hoped that crabs coming over the footrope will settle

down quickly inte the belly of the trawl and will drop out Letween tha ropes,
which are spuaced far apart ta factlitate this.

Thig relatively simple toncept has Lo be carefully executed in order to be
succassful. A crab panel consisting of longitudinal ropes does not have tha
srlf~adjusting properties inherant in a netting panel, and thus must be
carefully designed and installed to prevent digtortions in either tha
footrope ahead of the crab Panal or the belly natting aft of it.

7910 N.E. DAY ROAD WEST ¢ BAINBRIDGE ISLAND, WA 98110 » {208) 842.5623 -
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| Exsc, Sec.
September 14, 1987 i Stafi Asst. 1
: , ¢ Staff Asst, 2
MEMORANDUM FOR: F - William Evang = Staif Asst. 3
Economist
FROM: F/NWC - William Aron /4 Soc./Ckir.
e Sac./Typist
SUBJECT: Progress Report--Crab Bycatch Study,
September 8-14
. ¢ " .
. 1

Sampling for the S-K funded crab bycatch study ended on Saturday,
September 12 when the 240th tow in the factorial experiment was taken
aboard the Soviet factory ship Sulak. The Sulak and our NMFS personnel
are currently enroute to Dutch Harbor, Alaska and will arrive on Tuesday,
September 15. The usual weekly summary was not transmitted so most
specific numbers are not available. Information relayed through other
NMFS sources in Alaska, however, indicate that the final total
groundfish catch was approximately 5,800 metric tons and the final tally
of bairdi tanner crab was 67,845 crabs, red king crab was roughly

20,000 crabs. As you know, both crab numbers are below the ceilings estab-
lished for the experiment.

cc: A. Thomson
J. Branson
R. McVey
D. Collinsworth
R. Schmitten
NRC
MRC
J. Brennan
K. Ford
B. Woods
M. Pedersen
R. Otto
R. Schaefer
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Alaska Crab Coalition (A.C.C.)

(206) 547-7560

3901 Leary Way (Bldg.) N.W.,
Suite 6

Seattle, WA 98107

FAX (206) 547-0130

September 17, 1987

TO: - Jim Campbell, Chairman '
NPFMC _

FROM: Arni Thomson, Executive Director 22 ! 2 >
Alaska Crab Coalition

RE: COMMENT ON HIGHLINERS S-K BYCATCH PROJECT

The Alaska Crab Coalition wishes to file a petition for action
with the NPFMC regarding the recently completed Highliners

S-K Bycatch Project NA-86-ABH-00042 conducted in Zone 1 of the
Eastern Bering Sea. The ACC finds that the project violates
several acts of Congress and further considers it to be a gross
violation of an important industry agreement that recently re-
sulted in establishing the foundation for Amendment 10 to the
Bering Sea FMP. ACC further finds it is inexcusable that project
leaders and the Director of the NAFC, Bill Aron, who closely
participated in the protracted bycatch negotiations of 1986

could be so insensitive to a predictable and volatile reaction
from Bering Sea crab fishermen to a federally subsidized commercial
fishery for a select group of fishermen.

The attached correspondence to Bill Evans, Assistant Administrator,
for NOAA, and to Bob McVey, Director, NMFS, Alaska Region, pro-
vide background information on the ACC's complaint for action.

The weekly bycatch reports on the project document the extent

of the crab bycatch in the project.

The enclosed legal memorandums from NOAA General Counsel in

1986 advised of the need for establishment of not just a regional,
but a national policy on cooperative scientific research. Jay
Johnson, NOAA GC (July 1, 1986) advised against NMFS involvment

and authorization of cooperative projects without the Administrator
making a determination. He also advised the Councils to develop
aut?orizing amendments for cooperative research, to the applicable
FMP's. .

Johnson's concluding advice to the regions predicted the ACC's
complaint for action:

To this advice, I will also add some further words
of caution. Allowing a commercial fishing vessel
to take and sell fish outside the existing reg-
ulatory structure holds a high potential for public
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misunderstanding and abuse. If such cooperative
arrangements are adopted on a wide scale without
adequate internal safeguards, the agency could be
subject to criticism that "insiders" are being
favored with agency contracts or other commercially
advantageous relationships....

...Develop an agency policy statement to prevent
this opportunity to expand the agency's research
from being abused and embroiling the agency in sel-
ections which might involve the appearance of con-
flict of interest.

Given the NMFS and NAFC disregard of NOAA GC opinions on this
sensitive issue, the ACC makes these requests of the NPFMC:

1. Apply the bycatch from the S-K project to the flatfish
operations in Zone 1 in 1988. Why must crab fishermen continue
to bear the brunt of the burden for conservation in terms of
gear restrictions and area closures.

2. Develop a process by which the NPMFC would include within
FMP bycatch restrictions all bycatches, i.e. those taken not
only in normal commercial fisheries, but also in experimental,
exploratory or scientific activities.

3. Develop standards and procedures to insure that experimental
exploratory and scientific fishing activities are not substantive
commercial ventures carried out in the guise of cooperative re-
search.

4. NMFS should develop a process aimed at insuring that S-K funds
not be made available as a subsidy to commercial ventures which
are otherwise profitable.

5. It is also requested that S-K proposals focused on cooperative
fisheries research to be conducted in the Alaska region should

be under the jurisdiction of the Alaska Region of the NMFS and
Alaska Fisheries Development Foundation.

The ACC is hopeful the Council and the NMFS will adopt the necess-
ary guidelines suggested above to prevent similar abuses from
occurring.

cc: Bill Evans, Assistant Administrator, NOAA
Senator Ted Stevens
Representative Don Young
Representative John Miller
Bob McVey, Director, NMFS, Alaska Region
Don Collinsworth, Commissioner, ADF&G
Ted Kronmiller, Patton, Boggs & Blow
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July 31, 1987

Mr. Theodore G. Rronmiller
Patton, Boggs & Blow

2550 M Street, N.W.
waShington' Do C. 20037

Dear Ted;

Thank you for your letter of July 29th regarding the Alaska
Crab Coalition's concerns about S-K Project No. NA-86-ABH-0042,
When this project was approved it was to have been completed
during the vellowfin sole season. 1 agree that the fact that
the domestic yellowfin sole fisherz as been closed because the
allowable bycatch of Baird}l crab has been taken in Zone 1,
Suggests reevaluation of the potential effect of the project on

both the king and Tanner crab resource in the area. I will do
that. )

The starting date of the Project has been put off at least
until August 9th. Before that date, I will consider all
options for the Project including the option of Postponing the

limits as you proposed in your letter, My assessment should be
complete by August 7th, I will advise you of my decision
immediately. Whatever my final decision, I assure you that I

will rigorously examine the project and its conclusions as you
requested, ’

I agree that we should try to avoid breakdown of cooperative
eforts among the affected sectors of the fishery industry and
thank you for raising your concerns in time for me to consider
them before I make a final decision.

Sincerely,

William E, Evans, Ph.D.

Assistant Administrator
for Fisheries, NOAA
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Universal Building, South
1825 Connecticut Avenue, N.W.
Room 1011

Washington, D.C. 20235

Dear Bill:

On behalf of the Alaska Crab Coalition ("A.C.C."), I would
like to thank you for your prompt. consideration of serious
concerns regarding a Bering Sea crab bycatch project, which is
pPlanned to commence on or about August 1. As always, your
professionalism is deeply appreciated.

By a letter dated July 27, 1987, the Director, Northwest and
Alaska Fisheries Center, provided to A.C.C. Director, Arni
Thomson, a copy of a "Cruise Plan", dated July 15, 1987, for S-K
Project No. NA-86-ABH-00042. The "Cruise Plan" confirmed the
intentions of the S-K contract recipients to carry out intensive
trawling activities in Zone 1 of the Bering Sea, where depressed
crab resources had only recently been afforded a minimal degree
of protection.  The ostensible purpose is to test fishing gear
which has been modified to reduce the impact of trawling on the
crab resource,

By a further letter dated July 27, 1987, the Center Director
approved the operations described in the “"Cruise Plan”, and
established certain conditions for the project. The letter
authorized a bycatch of 100,000 king crab and 120,000 Bairdi crab
in Zone 1 specifically for the project. Quotas of 4,500 metric
tons of yellowfin sole and 3,000 metric tons of "other flatfish"
were established for the project (and the catch will be sold
commercially in a joint venture with a Soviet processing
vessel). - :

The record reflects that the North Pacific Fishery
Management Council ("Council") had agreed upon, and NMFS had
adopted, caps .of 135,000 king crab and 80,000 Bairdi crab in Zone
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1, for 1987. During the course of the commercial- trawl fishery,
60,882 king crab and 96,244 Bairdi crab were taken as bycatch.
There was no directed fishery for Bairdi in 1987, for reasons of
conservation.

You can well imagine the reaction of A.C.C. to the "Cruise
Plan" and letter of approval. Additional potential bycatch of
220,000 crabs in the project, over and above the bycatch already
experienced this year, gives rise to very serious concerns. Such
a radical departure from a Council decision which had reflected
industry consensus is regarded by A.C.C. as wholly inappropriate
and completely unacceptable. My own view is that the project
violates not merely one, but several, Acts of Congress, and that
immediate judicial intervention is warranted in fact and in
law.

A.C.C, respects your personal judgment concerning certain
scientific elements of the planned project. However, the strong
belief remains that any results which are achieved will be of 1~
doubtful relevance to the commercial trawl fishery. A.C.C. -
points to the fact that the crab resource is not in the same
condition at this time of year as during the period when
commercial trawling is permitted. A.C.C. believes that, to be of
value to the management of the trawl fishery, any bycatch project

- should be conducted during the commercial fishing season. 1In
principle, any such project should not result in bycatch levels
exceeding the caps decided upon by the Council.

Moreover, it is the stated intention of the project managers
to target their yellowfin sole and other flatfish operations on
areas having high concentrations of crab, rather than to employ a
fishing strategy which minimizes the crab bycatch as is the
normal practice .in the fishery. It seems obvious that the
experimental gear and the control gear should be employed in a
fishing plan which avoids crab as much as possible, and thereby
approximates the normal commercial trawl fishing strategy. Only
by that means may a comparative analysis of the two gear '
configurations be realistically applied to the commercial
fishery. '

Notwithstanding the identified scientific objectives of the
project, A.C.C. regards it as an essentially commercial venture
calculated by the industry participants to evade and defeat the
prevailing bycatch limits and extend the bottomfish fishing
season. You are no doubt aware of the fact that trawl bycatch
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restrictions were established following lengthy debate among the
affected sectors of the fishing industry and among members of the
Council. This process attracted intense congressional

interest. A.C.C. wishes to emphasize that these limits were
adopted by the Council based on conservation requirements and
industry consensus. A.C.C. understands that the yellowfin sole
fishery was limited for conservation reasons related to the
target stocks, as well.

The commercial sale of the yellowfin sole catch in a profit-
making joint venture, coupled with what is, in effect, a subsidy-
by the Federal Government through Saltonstall-Kennedy funding,
raises very serious legal and policy issues. I should add that
the absence of an environmental assessment or environmental
impact statement on the project is a cause for further legal

- concern. Furthermore, the administrative record does not support
the project.

Of most critical importance, however, is the fact that
bycatch restrictions on Bairdi have already been very greatly
exceeded this year, and the bycatch project permits massive
additional crab mortality. (We note that actual mortality is
anywhere between 1.5 and 20 times the observed bycatch, due to
crushing of crabs under the trawl gear.) For those in the
industry who have worked hard to develop acceptable bycatch
limits, and have foregone a directed Bairdi crab fishery in order
to contribute to the rebuilding of the stocks, this additional
bycatch and unobserved mortality in the yellowfin sole trawl
fishery is extremely disturbing. Members of the Council who have
struggled to balance competing interests in conservation and
development cannot but be concerned about the implications of the
decision by your agency to authorize radically increased )
bycatches. Further targeting on yellowfin sole plainly raises
additional conservation issues,

Protestations of certain persons to the contrary
notwithstanding, A.C.C. was not consulted in any meaningful way
during the formulation of the project. A.C.C. most certainly was
not apprised specifically of the intention to establish large
commercial quotas of yellowfin sole and "other flatfish" for
operations in sensitive crab habitat areas following the close of
the season. Apparently, the industry managers of the project
were not genuinely interested in working with A.C.C., because of
objections to the S-K project which had been voiced on behalf of
.the crab fishermen prior to the end of last year. Plainly, the
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events of the past several days have vindicated A.C.C.'s early
criticism of the project. .

A.C.C. believes that it would be incumbent upon NMFS to take
immediate steps to ensure that the project does not lead to a
breakdown of cooperative efforts among the affected sectors of
the industry, to a frustration of the management decisions of the
Council, to a disregard for conservation objectives, to a lack of
confidence in scientific work performed under the auspices of
NMFS and with federal funding, and to costly litigation and
adverse political reaction. A.C.C. recommends that these steps
include: (1) a decision by your agency to reduce the authorized
bycatch for the project to levels of 6,000 king crab and 9,750
Bairdi crab, and count against next year's .bycatch caps the crab
bycatch that actually results from the project, and (2) a
commitment by you to rigorous critical examination of the project
and its conclusions.

The first recommendation is calculated to restore the r~
confidence of crab fishermen, Council members, and Members of
Congress in cooperative industry efforts and in fishery
management. The recommended bycatch levels reflect the normal
bycatch rates as they would be applied to the project's quotas of
yellowfin sole and other flatfish (.8 king crab/l metric ton
yellowfin sole and 1.3 Bairdi crab/l metric ton yellowfin
sole). Certainly, higher bycatch limits cannot be justified, in
light of the fact that the trawl gear being tested is designed to
reduce the bycatch rates. If the bycatch from the experimental
gear in fact exceeds normal rates, the project should terminate,
because the modifications to the gear have failed their
purpose. The Center Director indicates the statistical need for
250 tows. Even at 30 metric tons per tow (which is at least
twice what is normally experienced), 250 tows will be achieved if
the bycatch rate does not exceed what is usual. More likely, at
least 500 tows will be possible under the-recommended formula
and, in fact, the thirty-day project cannot practicably
accomplish more than that number ( 6 hrs./l tow x 4 trawlers x 30
days = 480 tows).

We urge that the normal fishing strategy of avoiding high
concentrations of crab be employed, so that the results of the
project can usefully be compared to the normal commercial
fishery. If the MANTA component of the project requires trawling
in high crab density areas, this should have relatively little
impact on the overall project, as the video gear will be utilized
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only for a very short period during the project.

We request, as well, that observers be placed on board every
catcher boat, not merely on one as currently planned. This, too,
would improve confidence in the project, as there is a history of
reported dumping of tows containing large quantities of. crab.

The second recommendation is intended to ensure that both
the project and the scientific objectives of the agency find
credibility with interested sectors of the industry, as well as
with the Council and the Congress. The importance of this point
cannot be too greatly emphasized. . g

A.C.C. looks to you, Bill, for leadership in resolving what
otherwise must become a highly contentious and destructive
issue. On behalf of A.C.C., I express the sincere hope that the
foregoing recommendations will be adopted. I look forward to
hearing from you at your earliest convenience.

With best personal regards.

Sincerely,
w77
/<&
Theodore G. Kronmiller
TGK:bw

Enclosure
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Commissioner Don Collinsworth
Department of Fish and Game
P.0O. Box 3-2000

Juneau, Alaska 99802

Dear Don:

I would like to thank you for your prompt and effective
response to serious problems generated by the S-K funded bycatach
project in the Bering Sea this month. The addition of ADF&G
observers to the project will provide a level of confidence which
otherwise would be absent.

I have concluded that this project is not only illegal, but
also subversive of the Council process and Alaska State fisheries
management objectives. It is perfectly clear to me that this
project is nothing more or less than an attempt to evade bycatch
limits established by the Council, by permitting a second
commercial fishery for yellowfin sole and other flatfish for
1987, with additional bycatches of king crab and Bairdi tanner
crab. Furthermore, it is clear that the project is aimed at .
undercutting the conservation ethic adopted and implemented with
demonstrative positive effects by the Council and the State.

I am enclosing a copy of my letter to Bill Evans criticizing
the project. Although I am not enclosing the draft Complaint and
associated legal documents, I would like you to know that, had
this project not been substantially modified, A.C.C. would have
proceeded with litigation and, I can assure you, would have
prevailed against the agency with very little difficulty. The
National Environmental Policy Act, the Saltonstall-Kennedy Act,
and the Magnuson Fishery Conservation and Management Act, were
flagrantly violated by NMFS in its efforts to engineer this bogqus
"research" project.

You can expect that A.C.C. will bring to the attention of
the Council the details of this enterprise. Documents obtained
through a Freedom of Information Act request show a callous




disregard by the agency for laws and policies which are aimed at
the rational and fair management of our fisheries. Even in the
absence of a lawsuit, I expect the consequences to be far-
reaching.

In closing, I would just like to remark that Bill Evans has
personally played a positive role in modifying the project.
Although I am not fully satisifed with the outcome, I do. believe
that Bill demonstrated good faith in trying to manage what was a
very bad initial judgment call by his subordinates.

Again, thank you for your cooperation and prompt response.

Sincerely,.
""‘QJ by
Theodore G. Kronmiller
TGK:bw
Enclosure

cc: Senator Ted Stevens
Senator Frank Murkowski
Congressman Don Young
Arni Thomson o




Alaska Crab Coalition (A.C.C.)

(206) 547-7560

3901 Leary Way (Bldg.) N.w.,
- Suite {#6

Seattle, WA 98107

FAX (206) 547-0130

July 31, 1987

Mr. Bob McVey
Director

NMFS, Alaska Region
P.O. Box 1668
Juneau, Alaska 99802

Dear Bob:

Prompted by the Highliners recent letters of June 26th and
July 7th about myself and the A.C.C., I am writing to clarify the
A.C.C.'s position relative to the S-K Bycatch Project. My
remarks are intended to be part of the administrative record.
The chronology of circumstances under which the correspondence
arrived are of interest and represent an insincere and de facto
attempt to involve the A.C.C. as an industry sponsor in a project
design submitted over one year ago, on May 25, 1986, to the
Fisheries Development Division of NMFS. If the Highliners really
wanted to involve the A.C.C. in the project, they would have
formally invited A.C.C. to participate during the initial
planning stages, not after the fact.

I appreciate your having informed the Alaska Crab Coalition
about the plans that the Highliners Association, in cooperation
with the Northwest Alaska Fisheries Center, have for the
simulated at sea commercial trials aspect of their S-K funded
bycatch project. Your telephone call to this office was the
first time that someone has informed the office of the detailed
plans to reenter Zone 1 to conduct a bycatch research project
relative to yellowfin sole trawling.

Until the past several days, I was unfamiliar with the full
details of the project, other than what I gleaned from two cover
pages of the original application. I was certainly unaware of
the levels of bycatch that were contemplated. As I told you on
the telephone, this was forwarded to us by our legal counsel in
Washington, D.C. just prior to Pacific Marine Expo, in Seattle,
the week of November 21, 1986.

At the time our attorney informed us of the Highliners
Association being awarded $325,723 for bycatch study, he also
advised us to prepare a statement of objection to the NPFMC based
on the apparent conflict of interest on the part of the industry
participants involved in the project, as the results would be
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used in the on901ng negotiations to modify flounder trawllng
restrictions in the Eastern Bering Sea.

We did not do this at the time, however, the A.C.C.
Directors authorized me to express our objections to the project
at the Pacific Marine Expo "Bycatch and Gear Selection Seminar"
held on November 21, 1986. Over a dozen A.C.C. members attended
the Bycatch Forum. Since the Forum was a funded part of the S-K
Project, and audience participation and questions were invited,
we felt this an appropriate place to air our objections (see
enclosures: S-K Project Summary, Phase II, and Pacific Marine
Expo correspondence).

The Highliners' letter makes reference to Steve Hughes'
telephone conversations to Poulsen and Peterson as representing
their sincerity and stated intention to have A.C.C.
participate. For the record, these calls were made to the Board
members at their places of business. No information was passed
to myself, the A.C.C. Director, other than mention of the
contacts and there was no Board of Directors meeting to discuss
the issue until July 8th.

The first piece of correspondence on the matter, is
addressed to Poulsen on June 3rd at his business address
(enclosure). No response was made to it, as Poulsen left the
following day and was out of the country for a month. I was not
shown the letter until July 8th at the Board Meeting. As can be
seen, the letter is extremely brief and contains no information
about the project design, planning, etc.

The first descriptive letter about the project design was
sent to the A.C.C. office on June 26th and delivered to the
office on June 29th (enclosure). It was also addressed to
Poulsen who was still out of the country. On June 25th, Hughes'
secretary called the A.C.C. and inquired "if Poulsen worked
there" as she needed to send him a letter. I told her this was
not his place of business and that he was unavailable. I then
advised her to tell Hughes that if the correspondence was in
regard to bycatch, to kindly address it to the A.C.C. office as
is the customary procedure for associations. That was the first
letter on the matter addressed to the A.C.C., although it arrived
in an NRC envelope, but was written on Highliners stationery.
It, too, was addressed to Kris Pouslen. Since Poulsen was
scheduled to return on July 3rd, I left the letter unopened.

On June 30th, the day after the letter arrived, Bob, you
called and acknowledged your receipt of the letter in Juneau. As
you recall, I stated my lack of awareness of the letter's
contents, the schedule and technical details about the S-K
project. It was at this time you informed me of the Zone 1
experlment to commence on August 1, which was apparently decided
in a lengthy planning session the week of June llth. 1In response
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to your inquiry, I stated the project might have some merit, but
that it would have to be analyzed by the Board. Again, I had no
idea of the bycatch levels foreseen for the project. The Board
of Directors had never discussed the matter and position

statements would have to await a Board meeting scheduled for the

week of July 8th.

The A.C.C. finds it ironic, but clever, that the same group
which is managing the bycatch project on federal funds, initiated
the yellowfin sole fishery seven years ago as an S-K funded
fisheries development project in the Bristol Bay pot sanctuary
zone (enclosure). ("The Joint Venture Fishery for Yellowfin
Sole," The Bering Sea, Summer 1980; Captain Barry Fisher).

The year 1985 marked the record year for "observed" bycatch
of red king crab in the yellowfin sole fishery. The bycatch
exceeded 1 million animals, with possibly another 10-15 million
animals crushed or maimed that did not come up in the gear (ADF &
G Advisory Paper, 18 Oct. 1985). This activity resulted in the
formation of the A.C.C. to redress the problem by forming a
political action group to mount an effort within the NPFMC.

. Much of the controversy formed over the entrance of one
association into the fishery in 1985, namely the Midwater
Trawlers Cooperative, led by Barry Fisher and NRC partner and MTC
Technical Advisor, Steve Hughes. 1In a letter addressed to the
NPFMC on December 18, 1984, Hughes introduced the MTC and
announced their intentions to significantly expand the yellowfin
sole fishery in the Bering Sea. 1In 1985 the fishery expanded to
117,000 metric tons. (enclosure). .

With the same people involved in the Highliners Bycatch
project and in addition, Gary Lovrich of Northeastern Trawl
Systems (net builder for the j/v fleet) being involved as a
technical consultant, we see a distinct problem with objectivity
and an obvious bias. From a cost-benefit perspective, the
project managers are benefiting from the bycatch of crab at the
expense of A.C.C. members directed crab fisheries.

The political realities of the S-K Bycatch Project make it
almost impossible for the A.C.C. to participate financially with
the Highliners. Particularly, as the project is presently
focused to conduct an experimental fishery in Zone 1, commencing
on August 1lst. If this is to be a simulation of the impacts of
the commercial fishery, does that mean the yellowfin sole fishery
will not be conducted in this area until August 1 in 1988? If
so, then this assessment might contain a measure of validity.
However, if the fishery is to be conducted during the months of
March and April, as in previous years, the molting period for
king crab, the simulation experiment will be invalid as the crab
are hard shelled in August.



Our further views on this matter are reflected in a letter
from Ted Kronmiller to Bill Evans. That is enclosed.

We trust that the record is now straight.

"Sincerely,

Arni Thomson
Executive Director

Enclosures

cc: Dr. William E. Evans, Asst. Admin. Fisheries, NOAA

Jim Brennan, Deputy General Counsel, NOAA

Jim Branson, Executive Director, NPFMC

Don Collinsworth, Commissioner, ADF & G
- Joe Blum, Director, WDF

Bill Aron, Director, NAFC, NMFS

Ken Parker, Director, Commcl. Fisheries, ADF & G
Larry Nicholson, Director, Westward Region, ADF & G
Larry Cotter, NPFMC

Bob Alverson, Manager, FVOA
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ISSUE: Can NOAA enter into cooperative fisheries research
arrangements with private parties that will allow the sale .
of fish to offset the cost of such research?

CONCLUSION: Yes. NOAA has sufficient statutory authority
to enter into such agreements provided that title to any fish

"not retained for research purposes remains with the private

party. However, as a policy matter, any fisheries research
that would involve the sale of fish taken outside the
prevailing regulatory structure should be conducted in a manner

which would avoid the appearance of impropriety.

DISCUSSION: Senator Ted Stevens has requested a review of
NOAA's ability to allow the sale of fish caught by private
vessels conducting resource assessment under contract for
the agency. The Senator enclosed two letters that referred
to a legal opinion of the NOAA Northwest Regional Counsel
that placed certain restrictions on such activities. One of
the letters came from a NOAA fisheries research biologist
seeking new legislation to exempt vessels under agency
contract from existing fishery regulations and to establish
a revolving fund by which the proceeds from sale of fish
could be used by the agency to fund research programs.

The other letter came from the owners of the F/V PROWLER who
proposed to replace a Japanese longline vessel that has
conducted sablefish and Pacific cod surveys in the Bering Sea
and the Gulf of Alaska. The Japanese surveys were conducted
at no expense to the agency but at times when commercial
fishing was not allowed. The Japanese vessel is said to have

#
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sold 1ts catch for upwards of Sl million. .Understandably,
the F/V PROWLER'S owners desire a similar opportunity.




The Regional Counsel's opinion was drafted in response to a

draft contract solicitation for services 'of a privately-owned f'\_:
fishing vessel to coriduct a 45-day groundfish assessment survey =
in the Aleutian Islands. The draft solicitation would have -
allowed the vessel owner to sell that part of the catch not

needed for scientific studies to reduce the costs of the survey.

The opinion concluded, correctly in my judgment, that it would
improperly augment NOAA's appropriations if the fish were sold

to defray NOAA's payment obligations under the contract. Since
.catching the fish would have been a contract requirement, the

fish would become government property. An agency generally

‘cannot sell government property to perform Functions Ffor which

Tt has received appropriations. BSee 16 Comp. Gen. 241 (1936). - - )

This same principle would apply to sale of fish caught by
NOAA's own research vessels.

"The opinion suggested an alternative contract form that would
avoid the augmentation issue. By contracting for specific
vessel services -- e.g., samples of fish taken under specified
conditions, room and ‘board for agency scientists, etc. --

the private vessel would retain title to the fish. 1In this
manner NOAA appropriations would bear only the cost of its
scientific personnel and the negotiated cost of having the
vessel crew do any extra work needed for scientific reasons.

Subsequent to that advice, my office has identified several N
additional authorities that may be used in cases to further
expand the Secretary's authority without implicating augmenta-
tion of appropriations problem. Under -15 U.S.C. §1522, the
Department of Commerce is authorized to accept gifts and
donations "aiding or facilitating the work of the Department."
Under 16 U.S.C. §742f(c), the Secretary of Commerce is authorized
to "recruit, train and accept the services of individuals

without compensation as volunteers for ([NOAA programs]."
Additionally, under 15 U.S.C §1525, the Secretary is authorized

- "upon the request of any person . . . to make special
studies on matters within the authority of the Department,"”

Two other authorities permit the Secretary to enter into
cooperative cost-sharing arrangements with states, colleges,
research and non-profit organizations on matters of mutual
benefit or specifically related to fish and wildlife. See

15 U.s.C. §1525 (2d {) and 16 U.S.C. 753(a). :

While the above statutory provisions each have slight nuances

that may affect the terms of particular relationships, they

clearly represent significant authorities. For example, a

fisherman could donate the services of his' vessel or volunteer

the services of his crew to NOAA for research purposes.
Alternatively, a fisherman could request a NOAA scientist to ™
accompany his vessel on a cost reimbursable basis, If a

research institute,;stateifcoiiege7—or“non—profit organization
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were involved, a variety of cost sharing arrangements.also
would be available.

Each of these alternatives, however, .raises a completely
‘Separate question 1f the vessel must fish at times or places
Or IOr Certaln species prohibited by current flshery management
regulations. TIf contract research survey work were conducted
by a vessel from a recognized scientific institute or a
university, the Magnuson Act's exemption of "scientific
research activity conducted by a scientific research vessel"
would apply. See 16 U.S.C. §1802(10). It is less certain
that a commercial Fishing vessel that intends to sell its
catch can fit within this exemption simply by contracting
with NOAA or another research institute or by offering to
donate 1ts services to the agency.

Although the Japanese fishing vessel that previously performed
the sablefish assessment was considered to fit the scientific
research exception, this was by specific provision in the
foreign fishing regulations that allows foreign vessels to

use commercial gear and take fish in commercial quantities,
even when otherwise prohibited, when "carried out in full
cooperation with the United States" and authorized by a
NOAA/NMFS research center director. 50 CFR §611,14.

To provide a similar opportunity for domestic vessels, the
Regional Counsel's opinion suggested that existing fishery
management regulations be amended to exempt private commercilal
TISHIng VesTe IS From reguUIat i oneE—Wnen appropriate. 1 agree
WIith that recommendation. Some fishery regulations already
provide such authority. For example, the Atlantic swordfish
regulations state that "the Secretary may authorize, for the
dcquisition of information and data, activities which are
otherwise prohibited by these requlations.™ 50 CFR §630.24,
Similar provisions exist in other Gulf of Mexico, South

Atlantic and Caribbean fishery management requlations. A

more detailed example 1s the experimental fishing provision
contained in the Pacific groundfish regulations at 50 CFR
§663.10. : :

To this advice, I will also add some further words of cautiop.
Allowing a commercial fishing vessel to take and sell fish
outside the existing regulatory structure holds a Nigh potentig]

for public misunderstanding and abuse. IF Such Cooperative

grrangements are adopted on a wide scale Without adeqguate
internal safeguards, the agency could be subject to criticism
that "Instderst are being Favored with agency contracts or

other commercially advantageous relationships,

U]
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RECOMMENDATIONS:

: . . : ~~
l. Advise Senator Stevens that there. is no need for new
statutory authority to allow pri

vate vessels operating under
agency contract to sell their catch.,. St

© “program,

3. Develop an agency policy stétement to prevent this oppor-

'TﬁﬁTE?‘EB”éxpana the agency's research program ftrom bDein abused ‘
mbro ng € ‘agency 1n selections w 1ch might 1nvolve the .
appearaﬂtE‘UT'EEﬁfITEf‘BT‘TﬁfErest. 4 .

Attachment

cc: GC - Regional Attorneys
F - William Gordon .
F/M - Carmen Blondin
F/S - Joseph Angelovic



AGENDA C-4

) JUNE 1986
- MORANDUM '
~ LR
TO: Council, AP and Members !
FROM: Jim H. Branso )
Executive Dire t’;,/*””
DATE: June 19, 19 -

SUBJECT: Funding of Commercial Research Charters

ACTION REQUIRED i

Information only, . ..

BACKGROUND

Councll staff and NOAA General Counsel/Alaska have been researching the
question of whether harvest proceeds may be used to support research charters
by U.S. fishing vessels. Given the likelihood that current foreign research
. cruises may soon be terminated and the fact that federal fishery research
i - monies have been reduced, the Council must search for alternative methods to
fund needed fisheries research, Sale of catch by private domestic commercial
vessel under a research contract may be one of those methods. Attachment A is
a memorandum from General Counsel/Northwest on this issue., Pat Travers,
General Counsel/Alaska, will brief the Council on this matter in Kodiak.

APR86 /BU
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U.s. DEPARTMENT OF COMMERCE

National Oceanic and Atmaspheric Adminjstration
Office of General Counsel, GCNW - .

7600 sand Point Way N.E., -BIN C15700
Seattle, Washington 98115 -

(206) 526-6075; FTS 392-6075

March 7, 1986

MEMORANDUM FOR: F/NWC - Ben F. Jones

FROM: ~ GCNW - Douglas M. Ancona ﬁ#fé
: GCHW - Michael H. Bancroft?ﬁ
SUBJECT: Sale of Catch-by "Contract" Research Vessels
REF: Draft Solicitation No. WASC-86-00086 - "

. BACKGROUND

The Resource Assessment and Conservation Engineering Division
of ‘the Northwest and Alaska Fisheries Center (NWAFC) has requisi-
tioned the charterlng of two prlvate commercial trawlers for .a
groundflsh resource assessment in the &Aleutian Islands for 45
days in the period May 1 - August 15, 1986. The WASC Procurement
Division has submitted a draft solicitation, No. WASC-86-00086,
to GCNW for legal review. The proposed charter provides that the
contractor (vessel owner) may keep the catch (except prohibited
species) remaining after the scientific evaluation and- retention
of samples by the NOAA scientific party. The contractor could
then sell this residual catch to defray a nart of the survey costs.
This arrangement is intended to lower the cost of the charters to
NOAA, and is a departure from past WASC vessel charters, in which
the residual catch was dumped at sea.

In discussions with NWAFC corncerning this contract, two other
research charter ideas surfaced. In one, NWAFC proposes opening
competition for the above charter contract to U.S. joint venture
catcher vessels, which would sell and transfer their residual
catch to a foreign processing vessel at sea. HRowever, because
~foreign joint venture processors operating in the groundfish fish-

ery in the Aleutian. Islands are subject to small bycatch quotas

on several species, NWAFC indicates that it would be desirable

if the foreign processing vessels were exempted from the joint
venture bycatch - restrictions and -allowed ‘to keep the bYCatch oy
species., This would help make-the joint venture -option economi- ~
cally more attractive. Second, NWAFC believes the need may arise -
to employ the sale-of-catch device to conduct a charter sablefish
assessment in the .Gulf of Alaska which would involve longline
fishing by domestic vessels durlng closed seasons and subsequent

sale of the catch. .
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In discussions of the terms of the proposed contract, GCNW advised
NWAFC and WASC that if the contractor's catch were harvested and
disposed of consistent with applicable commercial fishing requla-
tions, i.e., if the catch could be lawfully taken, retained, and
sold absent the NOAA participation and research operation, then
retention and sale of the catch by the contractor would_be proper.
In such a case, the contractor would be commercially fishing for
itself and merely allowing for the onboard presence of the sci-
entific party, NOAA's constraints on where to fish, and NOAA's
evaluation and sampling of the catch. This approach would pre-
sent no legal problem so long as the contract required adherence
to the regulations . imposed upon other vessels participating in
the fishery such as obtaining a permit, discarding prohibited
species,, and observing quota closures. ¥

NWAFC's two - additicnal “proposals pose- the giestion “of the Pro-
priety of NOAA's chartering a private vessel for scientific
research under a contract which allows sale of fish by the con-

tractor or other practices such as retention of bycatch species

by foreign processing vessels, which sale or retention would be-

unlawtful 1f done by vessels not operating under the contracet,
These proposals raise issues of both contract law and fisheries
law and policy, which are particularly important due to the like-
lihood that they may become more prevalent in response to recent
federal budget deficit reduction legislation. ‘

DISCUSSION

A. -AUGMENTATION OF APPRCPRIATIONS -
THE CORNTRACT LAV PROBLEM

Under the I'augmentation of appropriations” doctrine, the Govern-
ment may not use the proceeds of its statutorily mandated opera-
tions to finance those or other operations, unless such a revolv-
ing fund procedure is specifically authorized by statute. In

—qgemneral, operations must be paid for only by appropriated funds,

and_receipts must be deposited in the Treasury as miscellaneous

receipts. 53 Comp. Gen. 872 (1974); 35 Comp. Gen. 113 (1955); 31
U.S5.C. § 3302(b). 'Similarly prohibited is the exchange of Govern-
ment property for other property or Government needs. 27 Comp.
Gen. 117 (1947); 16 Comp. Gen. 241 (1936); 40 U.S.C. § 485(a).

e augmentation rule would be-  violated if under the terms of

Th
th . c research for and under the

direction of NOAA for a contract price plus the proceeds of the

catch, n suCh a case the catch would be government property and

iFs transfer to the contractor in partial compensation for ser-
vices rendered would violate the augmentation rule because the
catch represents something of value the proceeds of which must be




deposited in miscellaneous receipts. 1/ 1f, on the other hand, -

the contract provides that the contractor*s activities, 1nclud-=

il SaTe—Or the Catch, are on Iits—own Dbehalf with NOAA paying

under the contract (only with approprlatea funds) Tor fishing
services, access to the vessel, use of part € catc or re-

search purposes, and room an oar the augmentatlon doctrine

would not be v101aE“H“E?‘ﬁﬁ‘ﬁﬁﬁ??‘ﬁ?‘properEy oLfher than appro-

‘priated funds will have changed hands. Under such a "mutually

beneficial arrangement," there would be no augmentation. 63 Comp.

Gen., 459, 461 (1984). However, 1n either case, the contracted-

activity must fall within the scope of the scientific research
exception contained _in the Magnuson Fishery Conservation and Man-
agement Act (Magnuson Act), 16 U.S.C. §§ 1801, 1802(10), as dis-.

cussed below. This status is necessary to exempt the contract'.
“vessel from regulations which would otherwise apply to commercial

vessels operating in the fishery. This has not been a problem in
prior research. contracts because the contractor's activities were

" non-commercial (e.g., the catch could not be sold) and did not

violate regulatlons applicable to other commercial vessels par-
ticipating in the fishery.

B. THE MAGNUSON ACT SCIENTIFIC RESEARCH
EXCEPTION - THE FISHERIES LAV PROBLEM

For purposes of the Magnuson Act:

(10) The term "fishing" means =--

(A) the catching, taking, or harvesting of
fish;

(B) the attempted catching, taking, or
harvesting of fish;

(C) any other activity which can reasonably
be expected to result in the catching, taking,
or harvesting of fish; or

(D) any operations at sea in support of,
or in preparation for, and activity described
in subparagraphs (A) through (C)._

Such term does not include anv sc1ent1f1c research
activity which is conducted by a scientific research

vessel.

16 U.5.C. § 1902(10)”(éhphasis”added)."“ T 3

l/ Former NWAFC contracts with private vessel owners provided
that fish harvested under the contract became the property of the

United States. If subsequent sale of the fish by the contractor . _.

had_been a lQﬂgi, the augmentation rule would have been violated.



‘ Even if the proposals under consideration survive the.augmenta-

"tion prohibition, they must also fall within the scientific re-

' search exception to'.the Magnuson Act im—order to be exempt from -~

‘ federal regulations ™ generally applicable to all other United -

- ~States vessels participating in the fishery unless the federal’

o fishery management plan covering  the fishery provides some spe-,
cial exemption from regulations “for commercial. fishing vessels
which would allow the conduct of privately conducted, carefully
“controlled "experimental" fishing otherwise prohibited by the
regqulations. See, ‘e.g., 50 C.F.R. § 663.10 (requlations imple-
menting the Pacific Coast Groundfish Fishery Management Plan).

1 ]

The subject of prlvate vessels on contract to NOAA as scientific
) Tesearch vessels was alluded to in the Administrator's concurrence =
5,01' ul)" *in the General Counsel's memorandum on Scientific Research Fishing,
£g>///i dated December 17, 1985 (copy attached). This memorandum_followed
the bringing of enforcement cases against NOAA scientists and a .
private contractor for retention of prohibited species (salmon),
for personal consumption during and after a "research" cruise.
The contractor was fined and pald a monetary penalty; the scien-
tists received written warnings and letters of reprimand. Future
treatment of such breaches of regulations and NWAFC policy was
addressed by a. series of options presented -in the memorandum,
Option 2 of the memorandum, which was not adopted, would have
denied contract vessels the status of "scientific research ves-
sels" by regulatory clarification. . Consideration of such a pro-
scriptive regulation should not be read to imply that without
it, contract vessels can or should be categorized as scientific
research vessels. To our knowledge, no legal research has ever
been done to support such a conclusion. Furthermore, the memo-
randum does not suggest that contract vessels by the terms of
their contracts can or should be exempted from otherwise appli-
cable regulations. : . . RS .

The primary legal question which remains unanswered is whether a
United States commercial fishing vessel operating in a fishery
covered by a rfishery management plan, which vessel 1s under con-

* tract to catch fish to be used for scientiflc experiments, is
enqaged in "fishing” as that term is defined by the Magnuson Act
when the vessel sells or otherwlse disposes of the catch and
retains the proceeds and when the harvest .1s 1inconsistent with
regulations applicable to commercial fishing vessels partici=-
~pating in the fishery., ¢/ The answer to this question raises a
humber of legal and policy considerations:

)’ 2/ Under certain conditions, existing NMFS policy in the North-
west and Southwest regions might construe such activity to qual=

ify as "scientific'research." See, memo Kruse to Aron, Barrett,
p Fullerton, dated 12/07/84, with attachment (copy attached). r~ .



l. If contract vessels qualify as scientific research vessels,
what are the dangers of abuse of the research exception by
mixing research with the contractor's quasi-commercial ..
activities and sale; . , %*

2. Is there an apparent conflict of: interest between NMFS®
research program and the contractor's interest in the size,
composition, and value-of the catch; : -

3. Are potentially unacceptable enforcement problems created
by introducing into the marketplace research catch which
would not be 1legal, but for the contract vessel research

exception; .

4. Whether contract vessel ‘access to a fishery for research
purposes is a form of limited entry to a fishery, the right
of access to which is granted to the lowest bidder(s]); and

5. Whether there is or should-be a biological concern over not
counting the catch against applicable quotas.

" CONCLUSION

. : : \_\
0
We believe the primary legal question is of national signifi- ')9-‘6
cance.and 1s _inappropriate to address solely on a regional basis, ¢

Accordingly, at your request we are prepared to refer the ques-_
tion to the NOAA General Counsel for wurompt resslution, Until
the scope of application of the research exception OFf the Magnu-
son Act is defined, solicitation and subsequent procurement of
"scientific" fishing services from a private.United States con-
tractor vessel should be discouraged unless conducted consistent
with requlations . applicable to all similarly situated United
States vessels . engaged in commercial fishing in the fishery.
Contract documents  should be drawn to avoid conflict with the
augmentation rule as indicated in this memorandun. Similarly,
foreign joint venture processors participating in the operation
cannot be excused by the contract document from regulations and
permit restrictions applicable 1n the fishery unless and until_

Eﬁﬁﬁ‘?@ﬁﬁI“fTSﬁs Oor permit restrictions are modified,

You may also wish to consider addressing the eubject from the

perspective of "experimental” fishing rather than "scientific

" research.” Experimental fishing provisions of the Pacific Coast

Groundfish Plan.are attached for your information.

Att.: As noted.. ..

cc: F/NWC2 - Gary Stauffer
RAS/WC3 -~ Bob,Henderson
DOC/AGC - Jerry Walz
" GC - Dan McGovern
GCF - Jay ,Johnson
GCAK - Pat Travers

GC File Nos. 502-05.7

502-10.2(2)







CINMtiLL GIMIED EPrARLIENT UF CUMMERCE

National Oceanic and Atmospheric Admmastration
NATIONAL MARINE FISHERIES SERVICE

Northwest Region

7600 Sand Point Way NE

BIN C15700, Bldg. 1
Seattle, Washington 98115

‘DEC  7ggqg ~ F/MiR3:1501-20-010  .rja .
TO: F/NWC - William Aron - i .
F/SWC - I, Barrett e o
F/SWR = E. C. Fullerton . ‘
FROM:  F/NWR - T. E. Kruse:~ =
o SUBJECT: Criteria for. Defining Scientific Research

A We have finalized the subJect criteria after incorporating the comments
recefved in response to our August 2, 1984 memo to you, same subject. A copy

of the final criteria is attached.

We intend to notify the Pacific Council that we will be referr1ng to
these criteria when evaluating proposals for experimental fishing or issuing
acknowledgments of domest1c scientfic research under the Pacific Coast
Groundfish or Salmon FMP's,

We appreciate your' cooperation and assistance.
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F/11 o

>
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* GCNW ==
U.S. Coast Guard
PFMC
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) CRITERIA FOR DEFINING SCIENTIFIC RESEARCH

The provision in the Magnuson Act which excludes scientific research from '
the definition of “fishing" covered by the Act contemplates activities that N
may result in or require the harvest of fish for scientific research x
purposes., Criteria to identify activities which qualify as scientific -
research under the exclusion include: - . .

1. Scientific research which includes fishing must have as its primary
objective, purpose or product the acquisition of data, information or .
knowledge. To determine whether an activity meets this first criterion,
each scientific research proposal must be submitted in writing and
demonstrate that:™” . ... Caeeme e - .-

a. The problem is researchable and will result in new.information.

b. Application of existing knowledge ‘alone is not sufficient to solve the.
problem,

c. Facts/data/samples ‘will be collected ‘and analyzed in a sc1entifically
acceptable manner and the results formally prepared and distributed.

d. Recognized scientific experts, organizations .or institutions with
expertise in the field, or subject matter area are sponsoring or are
otherwise affiliated with the research,

e. Peer,review of data, analyses. and conclusions will be involved. 2 "

2. Any fish taken under such scientific research exclusion may be sold only
to offset the actual cost of such research but no financial profits will N
accrue from the fish harvested under the proposal. Before fish taken
under a scientific research exclusion may be sold to offset the cost of
such research, it must be demonstrated that this income is secondary or
incidental to the primary goal of acquiring data, information or knowledge

to solve a problem.

i .
_ A




TALIrimentds PUrposes, LNe OIFECL Uf JnLiucnias nerTcas

v of groundfish managed dy the Pactific Coast Grounafish,
Plsn which would otherwvise be pronibited by this

. part. Ro experimental fishing miy be conducted uniess
suthorized by #n experimental fishing permit (EFP)
tssued by the Secretary 1n accordance with the criteria

and procecures specified 1a this section, EFPs will be

1ssued without charge.

(b) Application, An spplicant for an EFP shall submit to
‘Amc kegional Director ot least &0 days before the
destred effective date of tne EFP » written application
tacluding, tut not limted to, the following fnforma-

tiond
(1) The date of the spplication;

L -
(¢4} ;p‘s”up&:g:p;t s name, matling address, and tele

A stetement of the purposes and goals of the
esperiment for wnich an EFP 1s needed, including 8
genera) description of the srrangements for dispoe
sition of all species harvestea uncer tne EFP;

)

A statement of whether the proposed experimental
I fishing has oroacer significance --thas the
: applicant's indiviaual poals;

=

For esch vesse)l to be covered by the EFP:
{t) vesse) name;

{19)" mame, address, and telephone rumoer of owner
and master:

(111) v.s. Colst' Guard documentstion, State Vfe
cense, Of regiIsStration numoer;

{fv) Home port;
(v)

(vl) ket tonnage; and .

Length of vessel;

(vit) Gross tonnage.

A gescription of the species (directed and incle
dertal) to .be harvested uncer tne EFP and thne
amountis) of such narvest necessary to conduct the
—_ experiment;

For each vessel covered by tne EFP, the spproxfe
sate tioe(s) and place{s) fishing will tace place,
ann: the type, $12¢, ana anount of gear to be used;
[]

(8) 1ne signature of tne applicant,

Tne Secretary may erequest from aa gpplicant additional
Information necessarfy to maxe the determinations requlred
unoer this section. An applicent will be notifies of an
incomi:lete application wmithin 10U worcing cays ot receipt of
tne applicstion, An 1ncorplete application will not be
consvaered until corrected I1n writing,

(Aoproval by Office of Management and Budget

uncer 48 U.9.C. 3506 (¢)(5))e get not reauired,

(c) 1ssuance,

(1) 3f sn spplication contsint al) of the required
inforsation, tne Secretary will punlisn » notice
of receipt of the application in the FEDERAL
REGISTEK with a brief gescription of the proposel,
ano will give interested persons an opportunity to
coment. The Secretary will siso forwsrd coples
of tne application to tne Pacific Fisnery Hansge=
wment Council, the U,S, Cosst Guard, and the fighe
ery management agencies of Uregon, Wkashington,
Celtfornia, and Jdano, accorpinied by tne fo)lowe
1ng Informations
(1}  The current utilization of comestic annual

harvesting snd processing capacity (include

'ng existing esperiments]) narvesting, if

any) of the directeo and incrcental specles

for which an EFP 13 being requested;

(11) A citetion of the regulation or regulations

which, without the EFP, wouls pronibit the

proposed activity; ang

{111) Biological

relevant to the
proposal,

{nformstion
(2) At o Pacific Fishery Mansgement. Council meeting

follawing recept of o comglete applicatios, the
Secretary will comsult with the Pectfic Frsnery

EXPER I 31 £0VT /5L

.
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{n

{(s)

{n)

11aNEry ewmieysnse oo

sppitcation, The applicant will be notified in
aovance Of the meeting at wnich the application
will be consigered, #nd nvited to appear i
support of the applicstion 1f the applicent dee

sires.

Within 5 working days after the consultation a
parsgraph {c)(2) of tms section, or as soon s
practicable thereafter, the Secretary snall notify
the applicent 1n writing of the deCiston to great
or oeny the EFP, and, 1f oenved, the ressons for
the oenial, Grounds for denial of an EFP nciuce,
but are nct limited to, the following:

)

2}

The spplicant has failed to disclose satere
_fal information required, or DS made false
-ttatements 85 to..any matertal face, in
connection with his or her applicatton; of

According to the best scientific information

{11

;.'--" availadle, the harvest to be concucted undef
the permit would oetrisentally affect any
S species of fish in & significent way; or

Issusnce of the EFP would nequitsbly allos

1)
( cate fishing privileges asong domestic

. fishermen or would have economic Allocation

% 1ts sole purpose; of .

Activities to be conducted under the EFP
would be Ynconsistent with the inteat of
thits section or the mensgement objectives of
tue Pacific Coast Groundfish Plan; or

{tv)

(v) Tne spplicant has fafled to devomstrate 3
valio justificstion for the permit; or

.{vl) The activity prooased under the EFP would
create & significant enforcement prodbles.
The ocecision of the Secretary to grant or deny an
EFP 43 fina) and unsppesladble, If the permit {3
grante¢, the Secretary will pudlish & notice in
tne FEDERAL REGISTER cescribing the experimentsl
fisning to be conducted under tne EFP, The Secree~
tory may sttacn terms and conditions to tne EFP
consistent witn the purpose of the experiment
including, but not limited to:

)

4)

The maxisum amount of esch species shich can
De harvested and landed curing tne term of
tne EFP, wncluding trip Dimits, wnere appro=
priate;

(11) Tne rusoer, sizes, names, and icentification
nurcers of the vessels suthorired to conduct
fisning activities uncer tne EFP;

($14) Tne time{s) and place{s) wnere esperirentsl
fishing My be conducted;

{t¥) Tne type, size, and smount of gesr which may
be used Dy esch vessel operated under Lhe

(11 83

(v) The condition that observers bde carried
aboard vessels operated uncer an EFP;
(vi) Data reporting requirements; and

{v#1) Such other congitions as say de necessary to
sssure coapliance with the purposes of the
EFP consistent with the objectives of the

. Pacific Coast Groundfish Plan.
Durstion., Unless otherwise specified 1in the EFP or a

Suberseding notice or regulation, an EFP 13 effective
for no longer than one year unless revoxed, suspenced,
or sodifred. EFPs may be renewed following the spplie
cation procedures in this section,

Alterstion, Any permit that has Deen altered, erased,
or aul{Tlated 15 tnvalide .

Yesmsfer, EFPs 1ssued under this part are not transe
TereaTe or assignavle, An EFP 13 valig only for the
vessel(s) for wnich 1t 1s issueds

Imopection. Any EFP 1ssued under this part sust be
Carried aboard the vessel(s) for wnich 1t was 1ssued,
The EFP sust be presented for ynspection upon request
of any suthorized officer,

Sinctions, Faflure of the holder of an EFP to comply
wITh The tews and conditions of an EFP, » notice
Ysvued unoer Subpart B of this part, any other applie
cavle provision of this part, the Magnuson Act, or any
otner regulation promulgated tnereuncer, shall be
gromds for revocstion, suipension, or modification of
the [FP with respect to al) persons and vessels con=
oucting activities under the EFP, Any action tacen tO
resote. suspend, of s0dify an [FP will be governed by



UNITED STATES DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric Administration
NATIONAL MARINE FISHERIES SERVICE

Northwest and Alaska Fisheries Center
7600 Sand Point Way Northeast

BIN C15700, Building 4

Seattle, Washington 98115

AUG - 4 1587

F/NWC1:GS
MEMORANDUM FOR: F - William Evans
FROM: F/NWC - William Aron &4
SUBJECT: Decision Memo--S5-K Bering Sea Crab Bycatch

Cooperative Research Experiment

I have reviewed the attached Environmental Assessment and
research plan and the experimental design for the S-K crab
bycatch project funded and prepared in cooperation with National
Marine Fisheries Service. Based on my review of the proposed
research, I find that there is no significant impact on the
environment (FONSI). This research is designed to provide
information to ameliorate the crab bycatch problem in the joint-
venture and domestic trawl fisheries in the Bering Sea. In the
July 17, 1987, information memo addressed to you and signed by
McVey, Schmitten and me, we concluded that this research experi-
ment was bonafide cooperative research. This conclusion was
based on our evaluation that the proposal met our criteria for
cooperative research developed by the Center and Region in 1984
(attached).

Studies to effectively reduce bycatch while still permitting

the efficient utilization of the Bering Sea bottom fish stocks
are a high priority in our region. The North Pacific Fishery
Management Council is attempting to allocate the fishery
resources of the north Pacific among users by closing geographic
areas and setting bycatch limits based on information from past
fishing experience. In addition, the trawl industry is attempt-
ing to reduce the bycatch and resulting impact of non-target
species so that they may fully harvest their allocation.
Research on gear development, selectivity, and potential impact
on non-target species is critical to decision making by both the
Council and the industry. As the king and bairdi crab stocks
increase in abundance from the low levels of a year or two ago,
it is likely that the crab bycatch issue will intensify and
further constrain the utilization of the groundfish resources.




This S-K grant of $325,723 was awarded to the Highliners

Association effectivé September 26, 1986. The Assistant f‘ﬂ
Administrator for Fisheries approved this proposal in September

of 1986. A decision to postpone or cancel the project at this
juncture, after. substantial effort by industry, would jeopardize

future cooperative research endeavors, waste the funds for

expenses incurred to date, and result in loss of revenue by the
industry participants., In addition, there have been expenditures
and/or commitments of approximately $105,000 in Federal funds

and $34,000 of industry matching funds which can not be recouped.
Marine Resources Company has committed five catcher vessels and

one processor to the project which would otherwise be engaged

in the Atka mackerel fishery with an associated cod and pollock .
bycatch. They estimate the lost opportunity would be valued at

$1.5 million. In addition, it is estimated that a delay in the

project of one week would cost the company approximately $250,000

to keep the vessels available on the grounds.

The National Undersea Research Program, the Southeast Fisheries
Center, and the University of Alaska Sea Grant Program have
facilitated the use of the MANTA, the undersea observation
vehicle, for this project. Coordinating the use of the MANTA
has been a lengthy, complicated process; postponement of the
project could preclude the availability of the MANTA for this
research for this year.

There have also been time commitments made by Nor'Eastern Trawl -
and Natural Resources Consultants to spend several weeks on the

fishing grounds during the research, foreclosing the opportunity

to be involved in other projects. -

We can not overemphasize the value of the cooperation between
the companies, organizations, individuals, and NMFS staff which
has occurred to bring this project to this point. The Highliners
Association, Marine Resources Company, North Pacific Fishing
Vessel Owners Association (which includes crabbers), Alaska
Factory Trawlers Association, Fishing Vessel Owners Association,
and others have met numerous times to develop the work plan for
this project. Furthermore, delaying or terminating this project
would severely hamper future cooperative effort of this scope.

The Environmental Assessment describes the proposed research as
developed by the grantees in cooperation with NMFS and presents
four alternatives that would modify the experiment as described.
The alternatives are:

1. Restrict the geographic area of the proposed research to
Zone 2.

2. Delay the research until 1988 during the open season in

one 1.
z - =




3. Reduce the bycatch limits to 6,000 red king'crab and 9,750 L///
bairdi Tanner crab and count this catch against next yegr's
bycatch PSC that actually results from the proposed project.

4. Reduce bycatch limits to 72,200 red king crab and 70,000
bairdi Tanner crab, and count this against the 1987 PSC
limits for the yellowfin sole joint-venture fishery.

The first three alternatives were developed in response to
the concerns of the Alaska Crab Coalition. Alternative 1 is
designed to conduct the research in an area of low crab density
—and outside Zone 1 and the closed zone where commercial joint- _
venture fishing is currently prohibited. Alternative 2 is
esigne O provide an alternate time window more aligned with
the peak of the fishing season. Alternative 3 was. proposed by
the Alaska Crab Coalition in a letter to you from Mr. Kronmiller
dated July 29, 1987. Alternative 4 was developed in an effort
to keep the crab bycatch resulting from the experiment within
the PSC limits established by the Council for the Bristol Bay
stocks of red king crab and bairdi Tanner crab. The 72,200 crab
limit for king crab is the portion of PSC remaining for red king
crab-in Zone 1 for the yellowfin joint-venture fishery. The
bairdi Tanner crab limits present a special problem. . The PSC in
Zone 1 has been exceeded by the commercial fishery. We believe
that there are two stocks of bairdi Tanner crab in the eastern
Bering Sea. The Bristol Bay stock occurs primarily in Zone 1,
with overlap into the eastern half of Zone 2. It should be
recognized that the boundary between Zones 1 and 2 was based
on the distribution of red king crab and has no relationship
to the bairdi stocks. Given the distribution of yellowfin sole,
we anticipate that almost all the take of bairdi crab by the
yellowfin sole fishery would be concentrated in Zone 1 and the
eastern portion of Zone 2. This area coincides with the range
of the bairdi stock in the Bristol Bay region. To assess the
impact of the experiment, we have, therefore, combined the PSscC
for Zone 1 and the portion of Zone 2 that is applicable to the
Bristol Bay bairdi stock. These calculations are given in the
Environmental Assessment and result in 70,000 bairdi crab
remaining in the PSC.

Given that we have found no significant environmental impact
from the proposed research experiment, and the need for data and
information on this bycatch issue, I recommend that NMFS follow
through with the approval of this proposed bycatch research
.experiment. It should be consistent with our initial commitment
‘when we funded this S-K proposal.

I recommend that NMFS reject alternative 1 and allow the research
to be conducted in the area where sufficient concentrations of
vyellowfin sole and crab can be located, most likely in Zone 1.



Alternative 1 would allow the experiment to be conducted but
would greatly increase the chance of obtaining inconclusive
results because of low densities of target fish spe01es and
crab.

I recommend that NMFS reject alternative 2 and give approval
to the grantees to commence the research on August 9, as now
planned. The delay proposed in alternative 2 would eliminate
any future opportunity of the grantees to find willing subcon-
tractors to provide fishing and processing vessels needed to .
conduct the experiment. Any compilation of data on encounter
and injury rate of crab and any advances in gear designed to
reduce bycatch and injury to crab would be lost for at least .
one year, if not longer.

I recommend that NMFS reject alternative 3. The low bycatch
limits in this alternative could quickly terminate the experiment
prematurely with one or two high trawl catches that have been
observed in actual commercial operations. The application of the
crab bycatch from the 1987 experiment to future 1988 PSC limits
penalizes the trawl industry for attempting to conduct sound and
important research that may benefit both groundfish and crab
fisheries.

I recommend that NMFS adopt alternative 4. This alternative

may somewhat constrain the research by forcing a change in the
area of operation during the course of the experiment. If this
happens, it would add another factor to the experimental design
and reduce the effective sample size per design cell. We believe
that the environmental impact of this research, as modified by
alternative 4, will be within the impact assumed when the Council
established TAC and PSC values for the 1987 groundfish fisheries..
The S-K grantees have reviewed these reduced limits on crab
bycatch for the experiment and agree that the research can be
conducted within these limits.

I, therefore, recommend that NMFS approve this research
experiment, as described in the Environmental Assessment with
the modification of alternative 4 that reduces the bycatch limit
to 72,200 red king crab and 70,000 bairdi Tanner crab. It is my
belief that the take of animals caught during the course of this
experiment will not have a significant impact on the environment
or the stocks involved.

Attachments

I concur ‘ Date

I do not concur Date
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UNITED STATES DEPARTMENT gF COMMERCcE

National Oceanic and Atmospherjc Administrat;j
NATIONAL MARINE FISHERIES SERVIFI':E . e m'n

Northwest Region -

- 7600 Sand Point Way NE

BIN C15700, Bldg, 1
Seattle, Washington 98115

| OEC ¢ 1984 F/NWR3:1501-20-010 . pja
TO: F/NWC - William Aron “
F/SWC - I. Barrett
F/SWR = E. C. Fullerton

FROM:  F/MMR - T. E. Kruse

SUBJECT: Criteria for Defining Scientific Research

We have finalized the subject criteria after incorporating the comments
received in response to our August 2, 1984 memo to you, same subject. A copy
of the final criteria is attached. :

We intend to notify the Pacific Council that we wil] be referring to
these criteria when evaluating proposals for experimental fishing or issuing
acknowledgments of domestic scientfic research under the Pacific Coast
Groundfish or Salmon FMP's,

We appreciate your cooperation and assistance.

é§~_,.'r. E. K;fé;"QQCi:ZZEZ:::Zf,

Attachment

cc: F/1
F/11
F/12
GCF
F/S
F/S1
GCNW
U.S. Coast Guard
PFMC




'CRITERIA FOR DEFINING SCIENTIFIC RESEARCH

The provision in the Magnuson Act which excludes scientific research from /™
the definition of "fishing" covered by the Act contemplates activities that
may result in or require the harvest of fish for scientific research
purposes. Criteria to identify activities which qualify as scientific
research under the exclusion include: :

1. Scientific research which includes fishing must have as its primary
objective, purpose or product the acquisition of data, information or
knowledge. To determine whether an activity meets this first criterion,
each scientific research proposal must be submitted in writing and
demonstrate that:

a. The problem.is researchable and will.result in new information.

b. Application of existing knowledge alone is not sufficient to solve the *
* problem.

c. Facts/data/samples will be collected, and analyzed in a scientifically
acceptable manner and the results formally prepared and distributed.

d. Recognized scientific experts, organizations, or institutions with
- expertise in the field or subject matter area are sponsoring or are
otherwise affiliated with the research.

e. Peer review of data, analyses, and conclusions will be involved. f';\

2. Any fish taken under such scientific research exclusion may be sold only
to offsat the actual cost of such research but no financial profits will
accrue from the fish harvested under the proposal. Before fish taken
under a scientific research exclusion may be sold to offset the cost of
such research, it must be demonstrated that this income is sacondary or
incidental to the primary goal of acquiring data, information or knowledge
to solve a problem.



Northwest and Alaska Fisheries Center
7600 Sand Point Way Northeast F/NWC
BIN C15700, Building 4

Seattle Washington 98115

September 14{ 1987

MEMORANDUM FOR: F - William Evans
FROM: F/WC - William Aron /4
SUBJECT: Prograess Report--Crab Bycatch Study,

September 8-14

Sampling for the S~K funded crab bycatch study ended on Saturday,
September 12 when the 240th tow in the factorial experiment was taken
aboard the Soviet factory ship Sulak. The Sulak and our NMFS personnel
are currently enroute to Dutch Harbor, Alagka and will arrive on Tuesday,
September 15. The usual weekly summary was not transmitted so most
specific numbers are not available. Information relayed through other
NMFS sources in Alaska, however, indicate that the final total

roundfish catch was approximately 5,800 metric tong and the final tall
of bairxdi tanner crab was 67,845 crabs, red king crab was roughly

20,000 crabs. As you know, both crab numbers are below the ceilings estab-
lighed for the experiment.

| Vol - Baivdi /T
ccs A. Thomson 3.4 - RKC /MT'

J. Branson
R. McVey

D. Collinsworth
R. Schmitten
NRC

MRC

J. Brennan
K. Ford

B. Woods

M. Pedersen
R, Otto

R. Schaefer
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UNITED STATES DEPARTMENT OF CONVIMERGE
National O i i ini: i
NATIGUAL MARRE ForENES e Administrasion
Northwest and Alaska Fisheries Center
7600 Sand Point Way Northesst F/NWC
BIN C15700, Building 4

Seattle, Wash'ngton 98115 )

September 8, 1987 ) ‘ F/NWCl:GS

MEMORANDUM FOR: F ~ William Xvans
FROM; F/NWC - William Arond”

SUBJTECT: Progress Report-~Crab Bycatch Study, *
September 1~7

The fourth week of the S-K funded crab bycatch study has been
completed. A total of 234 trawls have been taken, 180 in the
factorial experiment. The vessele are now making the final
exchange of nets and the completion of the 240 tows in the
experiment should occur within this week. The ROV Ocean
Surveyor is in operation and the crew reports very good
underwater visibility.

Preliminary catch information:

Yellowfin sole 3,081 mt Red king crab 19,090 individuals a
Other flatfish 946 mt Bairdi Tanner crab 55,949 individuals
Cod 538 mt Halibut 9,599 individuals
Other figh 66 me  Baips)  — 77.3 Z M7
Ken Kiwé Lron 3.27/ M7

Total 4,931 mt .
The experiment is approaching the B8airdi crab limit. Instruc-
tions are being sent to the field party to monitor the catch
closely and take any Necessary steps to assure that the cellings
are not exceeded, including termination of the work,
cc: A. Thomson

J., Branson

R. McVey o . . .

D. Collinsworth - ' ' ~-

Ro SChmj-tten ST

NRC

MRC

J. Brennan

K. Ford

B. Woods

M. Pedersen )

R. Otto

R, Schaefer ——— ——
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August 24, 1987 F/NWC11GS
MEMORANDUM FOR: F -~ William Evans
FROM3 F/NWC - William Arondd
BUBJECT: Progress Report--Crab Bycatch Study,

August 16-24

The second week of the S~K funded crab bycatch study has been
completed. A total of 94 trawls have been taken, 52 in the
factorial experiment. The problems with sampling the catoch that
occurred during the first week and a half are primarily solved.
The additional biologimts to the field team arrived on Thursday.

Preliminary catch informationi _
Yellowfin sole 1190 mt Red kind crab 9083 individuals
Other f£latfish 361 mt Bairdi Tanner crab 22108 ind;viduals
Cod 112 mt Halibut - 334) individuals
Other fish 191 mt ’
invertebrates 12 mt BAlesrl -.[7 /éJZJ/M7
LEd ﬁ/h/c- ROb = " 5 f il
Total 1866 mt

The experiment is being conducted in the area bounded by 57-58 N
and 162-163 W within zone 1. The £irst 34 tows were spent
locating grounds with concentrations of yellowfin sole and
workable levels of crab. - . o ‘
Arrangements have been made to replace MANTA with an ROV ocalled
the Ocean Surveyor from Offshore Diving and Salvage Corporation in
Texas, Arrangements are being made to airship the system to Dutch
Harbor on 27 August.
cc: A. Thomeon

J. Branson

"R, McVey :

D. Collinsworth : .

R. Schmitten ™

NRC

MRC

J. Brennan

K. Ford

B, Woods

1 X} Narlaraan
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3 @ y | Natlonal Oceanic end Atmospheric Administration
j NATIONAL MARINE FIBHERIEB SERVICE

Northwest and Alaska Fisheries Center
7600 Sand Point Way Northeast F/NWC
BIN C15700, Building 4 - :

" Seattle, Washington 98115

August 17, 1987

MEMORANDUM FORt F = William Evans . - -

, . A pFJEL'
FROM; F/NWC = William Aronl "
SUBJECT: Progress Report--Crab Bycatch Study,

August L12-15

The firat week of the S-K funded crab bycatch study has been
completed. A total of 30 trawls have been taken., Fine tuning of
gear and initial fishing to loocate grounds have been completed,
Problems of sampling the catch have ocourred during the initial
phase, but these are being solved through the addition of new
biologists to the field team and the cooperation of. the Boviet ...

crew of the Sulak,

Preliminary catch information:

Yollowfin sole 265 mt Red king crab 1,376 _individuals
Other flatfish 91 mt alr Tanner crab 6,062 individuals
Hallbut 823 Individuals

Cod 28 mt
Other fish 34 mt .
Invertebrates 4 mt
Boien) - I$¢.3/M7’
Total 421 mt KRed bwe Lrots -—.3.2 S prr

Bfforts are atill continuing to locate a video camera replacement
for the Manta,

cc: A. Thomson
J. Branson
R. McVey
D. Collinsworth
R. Bchmitten
NRC

MRC
J. Brennan

o K. Ford



