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MEM D
TO: Council and Commission Members
FROM: Clarence G. Pautzke
Executive Director
DATE: September 30, 1998 ~

SUBJECT: Bycatch mortality reductions in groundfish fisheries

(a) Staff report on BSAI pollock bottom trawl gear prohibition

® Staff report on VBA/HMAP/IVCP

(© Progress report on experimental fishing permit to use halibut excluder device in trawl fisheries
()] Progress report on halibut donation program

BACKGROUND

At its last joint meeting in June 1996, the Council and IPHC heard staff reports on a variety of halibut biology
issues and groundfish management actions approved by the Council to reduce halibut bycatch in Alaskan
fisheries. The minutes from the 1996 joint meeting are attached as Item A. At this meeting, the Council will
brief the IPHC on its continuing efforts to minimize halibut bycatch in these fisheries, along with updating the
Council on new approaches for managing halibut. Item B is an updated list of Council actions taken to minimize
halibut bycatch in the groundfish fisheries.

(@)  BSAlpollock bottom trawl gear prohibition

In June 1998, the Council adopted an amendment to prohibit the use of non-pelagic trawl gear for vessels
targeting pollock in the BSAL Only pelagic trawl gear as defined in regulations (together with the performance-
based bycatch standard of 20 crabs) will be allowed in the directed pollock fishery. The objective of this
amendment is to address Magnuson-Stevens Act mandates to reduce bycatch. Total bycatch limits of prohibited
species will be reduced to reflect this gear prohibition. Prohibited species bycatch will be reduced by 100 mt of
halibut mortality, 3,000 red king crab, 50,000 C. bairdi crab, and 150,000 C. opilio crab.

(®)

The Council has initiated industry discussions on three management approaches to address individual bycatch
accounting. The Vessel Bycatch Accountability (VBA) Committee is tasked with providing recommendations
to the Council for alternatives for a VBA program for Alaska groundfish fisheries. Two additional programs were
initiated as a result of the 1997 call for proposals. These reports are scheduled for Council discussion at this
meeting under Agenda D-3 and are repeated here for Commission members. David Witherell, Council staff, will
provide a briefing of Council efforts to develop an individual bycatch accounting program.

VBA Committee Report

In February 1997, the Council appointed an industry Committes to further develop a ‘straw man” VBA program
for consideration. A related task of the Committee was to identify, and resolve where possible, a variety of
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monitoring, enforcement, and legal issues surrounding VBA program development. The Committee has met
several times to work through these issues. Committee recommendations are attached as Item D-3(a). Minutes
from previous meetings are also attached as Item D-3(b). Chairman Steve Hughes will be available to report on
the Committee’s findings and recommendations. At the October Council meeting, the Council will provide
further direction to staff.

HMAP and IVCP Report

In February 1998, the Council formed a committee to discuss issues related to proposals for a Halibut Mortality
Avoidance Program (HMAP) and an Individual Vessel Checklist Program (IVCP). The existing VBA committee
was used as a forum for these discussions. Minutes pf the May 14, 1998, HMAP/IVCP Committee are attached

as ftem D-3(c).

©

NMEFS issued an Experimental Fishing Permit (EFP) to Groundfish Forum this summer. The objective of the
EFP is to select and test the most promising device that can be placed in a trawl that lowers bycatch of halibut
and reduces halibut bycatch rates without significantly lowering the catch rates of target flatfish species. The test
will take about ten days, on the grounds of the deep water flatfish fishery in the Central and Western Gulf of
Alaska, and is currently underway.

NMEFS issued a permit to Northwest Food Strategies Inc. to donate halibut to the needy. The halibut collected for
this program is restricted to shore-based trawlers that cannot sort halibut at sea, is limited to deliveries at three
Dutch Harbor processing plants, and limited to a total retention of 50,000 pounds. As of September 21, 1998,
the estimate of halibut retention was 8,000 pounds, with an average halibut weight of 10 pounds. The program
will contime through the Pollock B season which is expected to end mid to late October. Based on retention rates
to date, it is estimated that the total halibut retention for the donation program will be approximately 16,000
pounds. Before the halibut is distributed, the quality will be inspected by Sure Fish, an independent seafood
testing laboratory.

NMFS Endorcement Division has monitored the Halibut Donation Program and the halibut retention has occurred
without incident.
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Minutes of the June 1996, Joint IPHC and Council Meeting

ITEM A

The Council and IPHC heard staff reports on halibut Area 4 biomass distribution and its effects on the Council's

halibut catch sharing plan, the

bycatch
gridsorting issue, and halibut bycatch in the groundfish fisheries.

ion model and stock assessment changes, a recap of the halibut

Chairman Beamish presented the following statement issued by the IPHC with regard to bycatch of halibut in the
U.S. groundfish fisheries:

We realize that the Commission is a single species management entity and that the Council has
many species to manage which firther complicates fishery management. We recognize also the
need for fleet incentives to provide for reductions in halibut bycatch. We are extremely
frustrated, however, with the very limited success of the VIP program. We agree that individual
accountability promises the most success. Such a program, however, may be two to four years
away from implementation in the North Pacific. We strongly believe that constructive steps
need to be taken immediately.

Therefore, we respectfully request the Council to:

L.

Have a vessel incentive program in place that allows a bycatch cap reduction of 10
percent in 1998 and further reductions in 1999.

Make decisions which favor lower bycatch rates and mortality by promoting cleaner
gear types, gear modifications, and fishing practices. We are not asking for major
disruptions in allocations to gear types, rather that each gear type must continue to
strive to reduce its bycatch.

Recognize the need to create incentives for cleaner fishing practices. We believe
bycatch savings should not be reallocated to other fisheries, but instead, these savings
should be split between the fleet making the savings and the lowering of the bycatch
caps. We ask the Council to consider this mechanism for 1997.

Create or encourage the immediate development of industry pools or joint efforts that
encourage, promote, and reward success in reducing bycatch and mortality.

Further, we:

recommend the promotion of voluntary grid-sorting on an experimental basis in 1996,
providing additional observers are employed to verify its viability and potential for
success in reducing bycatch mortality; and

urge the Council to join us in making bycatch and wastage reduction the number one
priority, and that future funding of bycatch research be promoted and fully supported.

propose that the Commission meet with the Council annually to coordinate bycatch
management and facilitate formal and informal exchange of ideas.

Council members stressed their desire to reduce the bycatch of halibut in groundfish fisheries and provided

information on programs developed

to achieve reductions, but also pointed out the need to provide an opportunity

for American fishermen to achieve the optimum yield in groundfish fisheries. Council member Pereyra also
suggested that the IPHC may wish to send their statement to the U.S. government in order to advise them of the
need for cooperation with the Council(s) with regard to fisheries management.

The Council and IPHC agreed that an annual joint meeting would be beneficial.



ITEM B

COUNCIL ACTION TO MINIMIZE HALIBUT BYCATCH 1977-98

To reduce the level of halibut bycatch in the groundfish fisheries in Federal waters of the Bering Sea/Aleutian Islands
and Gulf of Alaska, the North Pacific Council and National Marine Fisheries Service have approved and implemented
a number of management measures. Along with numerous regulatory amendments, 18 of 60 BSAI and 10 of 59 GOA
plan amendments addressed halibut bycatch in whole or in part.

Management measures include:
» prohibited retention of some species;
« at-sea and onshore observer programs;
« inseason monitoring of bycatch rates;
« groundfish quota reductions;
« catch and product utilization reporting requirements;
« halibut bycatch limits by fishery;
» gear restrictions;
« time and area closures;
» groundfish quota allocations by gear type;
« seasonal apportionments of quotas;
« vessel incentive program;
« individual fishing quotas for fixed gear halibut and sablefish fisheries;
« careful release regulations for longline fisheries;
« target fishery definitions;
» groundfish vessel moratorium:
« increased retention/increased utilization of target groundfish species;
« license limitation program.

The Council is currently considering:
« individual transferable bycatch quotas;

Hi ndfish Man i ibut B h

1978  GOA Fishery Management Plan approved

1981

1983 BSAI Amendment 3: Established procedures for reducing the incidental catch of halibut, salmon, king
crab, and Tanner crab by the foreign fisheries.

1983 BSAI Amendment 7: Modified the December 1 to May 31 depth restriction on the foreign longline
fisheries in the Winter Halibut Savings Area.

endme A Amendment 15: Closed an area in the Bering Sea to trawling and set PSC
hmlts on hahbut and crab Estabhshed a smgle OY range and an administrative framework procedure
for setting annual harvest levels for each species category. Revised reporting requirements for domestic
at-sea processors. Established time/area restrictions on non-pelagic trawling around Kodiak to protect
king crab for three years, until December 31, 1989. Authorized Regional Director to make inseason
adjustments in the fisheries.

1987

1988 BSAI Amendment 11a: Required catcher/processor and mothership/processor vessels to maintain on
board a transfer log and to report information weekly about groundfish production and transfer and
offloading of groundfish products.



1988

1989

1989

1990

1990

1991

1991

1991

1991

1991

1991

1992

1992

1993

ITEM B

BSAI 12 A 16: Revised definition of "prohibited species.” Revised

reporting requirements to include maintenance of at-sea transfer logs by catcher/processing vessels.

BSAI Amendment 13: Established a frameworked observer program of up to 100% coverage on
domestic fishing and/or processing vessels and shorebased processing plants.

GOA Amendment 18: Suspended the halibut PSC framework for 1990 only, substituting 2,000 mt trawl
and 750 mt fixed gear halibut PSC caps; halibut PSC framework, including halibut PSC apportionments
by gear type, to be reinstituted January 1, 1991 by regulatory amendment. Implemented an observer
program. Implemented a revised recordkeeping and data reporting system.

GOA Regulatory Amendment: Authorized the closure of directed fisheries to accommodate incidental
catch needs (single species rule).

A rv Amendment: Revised directed fishing definition to one based on retention rather
than what is mltlally brought aboard the vessel. Added specific percentage definitions based upon
species considered.

BSAI Amendment 16: Extended and modified halibut and crab bycatch management measures, including
the adoption of an incentive program to impose sanctions on vessels with excessively high bycatch rates.

Al Regul J ents: Increased the allowable retention of yellowfin sole, arrowtooth flounder,
andotherﬂatﬁshlntherock sole fishery from 20% to 35% to reduce discards. Modified recordkeeping
and reporting requirements. Modified observer program requirements.

B 9 Ami 21: Clarified and expanded the existing framework for
managing halibut bycatch, including the adoption of an incentive program to impose sanctions on vessels
with excessively high halibut bycatch rates.

0 mendments: Required groundfish pots to have biodegradable panels. Required
groundﬁshpots tohavehalibut excluder devices. Defined a pelagic trawl. Modification of recordkeeping

and reporting requirements. Modification of observer program requirements.
BSAI/GOA Regulatory Amendment: Modified recordkeeping and reporting requirements.
GOA Regulatory Amendment: Modified observer program requirements.

BSAI Amendment 19/GOA_Amendment 24: Established hot spot authority in the GOA. Established
time/area closures to reduce bycatch rates of prohibited species. Expanded the Vessel Incentive Program
(VIP) to include all trawl fisheries in the GOA. Delayed opening of all trawl fisheries in the GOA until
January 20. The opening date for non-trawl fisheries, including hook and line, pot and jigging, will
continue to be January 1. Allowed more effective enforcement of directed fishery closures and further
limited trawl bycatch amounts of halibut after a halibut PSbecahchallowance has been reached changes

to Directed Fishing Standards.

GOA Amendment 25: Prohibited trawling year round in the Gulf of Alaska within 10 nautical miles of
14 Steller sea lion rookeries.

BSAI Amendment 21: Established Pacific halibut bycatch limits in terms of halibut mortality rather than
halibut bycatch. Established limits by for trawl and non-trawl gear. Established authority to annually
apportion non-trawl halibut bycatch mortality limit among fisheries and seasons as bycatch allowances.
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ITEM B

BSAI/GOA Regulatory Amendments: Modified record keeping and reporting requirements. Assigned
a separate halibut PSC allowance. Established careful release measures for PSC halibut taken by longline
gear. Prohibited landing of undersized halibut from beyond the EEZ and require offloading of PSC

species caught beyond EEZ.

BSAI/GOA Regulatory Amendments: Set observer requirements for 1993. Defined legal gear types.
Require offloading of PSC species caught beyond EEZ. Modified recordkeeping and reporting
requirements for 1993. Set performance-based pelagic trawl definition.

BSAI Amendment 15/GOA Amendment 20: Approved halibut and sablefish Individual Fishing Quota
program.

endme ent 28: Set moratorium on vessel entry into the groundfish, crab,
and hallbut ﬁshenes under Councll jurisdiction.

BSAI Amendment 25: Apportioned bycatch (PSC) to the inshore, offshore, and CDQ sectors.

BSAI Amendment 28: Established three districts in the Aleutian Islands management area to distribute
groundfish TACs spatially.

Am 33/ 37: Modified the sablefish and halibut IFQ programs and
minimize halibut bycatch.

: Omnibus changes to the halibut and sablefish IFQ program.

endment; Set standard deductions for ice and slime.

BSAI Amendment 57: Prohibit the use of non-pelagic trawl gear for vessels targeting pollock in the
BSAI

Experimental Fishing Permit: Approved a permit for industry to test gear to lower bycatch in flatfish fisheries
inthe GOA. . '



AGENDA D-3(a)

| OCTOBER 1998
VBA Committee
DRAFT Summary of Proceedings, May 13, 1998
Members Present: '
Steve Hughes (NRC/UC, Chairman) Shari Gross (HANA)
Chris Blackburn (AGDB) Beth Stewart (AEB)
Dave Fraser (F/V Muir Milach) Bob Alverson (FVOA)
John Gauvin (Groundfish Forum) Steve Ganey (AMCC)

The vessel bycatch accountability (VBA) committee met again in Seattle on May 13 at the Nordby Conference
Center. The objective of the meeting was to finalize details on options of a strawman VBA program for Council
consideration and analysis. Coffee and bagels were thoughtfully provided by United Catcher Boats. Following
introductions and a review of the draft agenda, the committee discussed remaining issues requiring resolution.
In combination with the discussions captured in previous minutes, and the options provided for analysis, the
committee has concluded its mission for the Council.

Eligibility and Thresholds - Dave Fraser and Beth Stewart reported back to the committee with their findings on
the eligibility issue. Clearly, a VBA program would be a limited entry program. New vessels would not be able
to enter the fishery without transfer of catch history from another vessel. Because the license limitation program
is not gear specific, a first cut at eligibility for a VBA would be based on catch histories for vessels that had made
deliveries using trawl gear.

Many vessels could potentially participate in a VBA program with very small amounts of PSC. For example,
if BSAI halibut PSC was divided equally among 200-300 trawl vessels, it would equate to about 10-20 mt of
halibut per year. Assuming a bycatch rate of 0.5% (BSAI) and 1% (GOA), a catch of 1,000 mt of groundfish
(not including midwater pollock) would require S to 10 tons of halibut. Smaller halibut PSC amounts would be
difficult to monitor. Thresholds could be established as a test of dependancy. Most trawl vessels in the BSAI
land over 1,000 mt of groundfish per year. The committee suggested that the following thresholds be analyzed:
100 mt groundfish catch in the BSAL 30 mt of groundfish in the GOA. Better threshold amounts may be
indicated by the data; the committee was not weded to these numbers.

One committee member suggested that eligibility be based on a percentage of a vessels catch, as another option
to be examined. For example, a vessel that fished for pollock may have over 100 mt of non-pollock groundfish,
but these vessels would not be dependent upon this catch. Smaller vessels would not need to have caught 100
mt of groundfish, but may have a large proportion of their revenues generated by this catch. Still another option
for determining deperdancy is to examine number of years participating in a particular target fishery . The
committee agreed that both tonnage and years participating could be used to address dependancy.

Based on the above discussion, the committee developed several qualifying criteria for vessels to participate in
a VBA pool or a default pool. Most importantly, the committee suggests that catch and effort data for the years
1995, 1996, and 1997 be used for VBA allocations. The filters for qualifying were as follows:

1. The vessel must be moratorium qualified.
2. The vessel must qualify under the license limitation program.
3. Landings using trawl gear made during VBA catch history: 1995, 1996, and 1997.
4. Vessels fall into a default category (below)

< 60', any amount of catch with trawl gear

> 60/, catch <30 mt in GOA, < 100 mt in BSAI

> 60, catch > 30 mt in GOA, > 100 mt in BSAI

- note that this last category could be further subdivided into vessel categories
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The committee felt that data should be examined to check if the 60 - 125" vessel category should be treated
separately from the larger vessels. Also, the committee was interested to know how many vessels fished in both

the BSAI and GOA.

Observer Monitoring - John, Brent, Bill Karp, and Lauren Smoker met as a subcommittee to examine what VBA
monitoring program would be required to produce usable and statisticaily reliable data. The first part of the
problem is that monitoring based on observer coverage may introduce bias because incentives will change under
a VBA program. Bill felt that a binding PSC for individual vessel could cause a vessel to change its behavior
in a way that would impede an observer from obtaining a good sample. The second part of the problem is
statistical viability. Under the current program, we are unable to measure variability of a blend estimate. It will
be even tougher to deal with expansion of rare species in samples for individual vessels. Clearly, the current
monitoring problems extend beyond application to a VBA program. However, compared to the rest of the world,
we are doing quite well in that we manage with quotas, observers, etc. After much discussion, there is not an
answer to the question of how much observer coverage would be required for a VBA program.

In response to the question “what would NOAA-GC need to prosecute a case?”, Lauren felt that a procedure that
provides statistically accurate estimates would probably suffice. Lauren added that under the Sustainable
Fisheries Act, section 313(g)X2), a VBA program must meet the catch weighing requirements of section 313(h),
although the Council can use methods other than weighing if those methods provide accurate catch weights of
target species, economic discards and regulatory discards. The question of what confidence interval is required
for prosecuting a case remains unanswered. Once that question is answered, Bill Karp and the observer program
can design an appropriate sampling program. This may require multiple random samples for each haul, or even
a census (whole haul sampling). From that, the costs of additional observers, monitoring staff, and other
enforcement resources (including attorneys) can be estimated. This cost information is critical to have before
a VBA program can be implemented.

It was noted that the current observer system was not designed to produce statistical precision of estimates, but
the same system is being used to monitor the IFQ and CDQ program. So some questioned if the current system
was good for IFQ and CDQ monitoring, why not for a VBA program? Lauren responded that the IFQ program
accounts only for retained catch whereas a VBA program would have to account for unretained or discarded
catch, specifically regulatory discards. Under the CDQ program, she stated that CDQ groups will have to account
for total catch (all TAC and PSC species). In order to account for total catch, CDQ groups will propose a
monitoring system (source of data and method for determining weight or mumbers of CDQ and PSQ catch) that
must receive NMFS' approval. CDQ groups will then shut themselves down when the agreed to monitoring
system indicates that a CDQ or PSQ is reached. CDQ groups will be prohibited from exceeding a CDQ or PSQ
and NMFS can pursue cases of reported overages. However, because NMFS recognizes that the minimum
sample sizes required to estimate the weight of infrequently occurring species on a haul-by-haul basis with a high
level of confidence would be too large to accomodate in the space available on many trawl vessels and may
require more than two observers to sort and weigh the catch, there may be instances when the agreed to
monitoring system would not provide a statistically viable estimate of infrequently occurring CDQ or PSQ
species. Therefore, in some cases when the agreed to monitoring system indicates that a CDQ group reached a
CDQ or PSQ limit for an infrequently occurring species yet the CDQ group continues to fish, NMFS may pursue
a violation of failing to follow the agreed to monitoring system rather than a violation of fishing in excess of a
CDQ or PSQ allocation. CDQgmupswouldst:llhavetbeabmtytoappealcltatxonsonthegrmmdsthatan
observer did not sample correctly.

Given current sampling procedum, the proposed design of the CDQ program, and the nature of the CDQ
program in general, NMFS believes that proposed catch accounting requirements will provide effective
monitoring and enforcement of the CDQ program. However, the proposed NMFS standard data sources for
verifying catch estimates in the CDQ fisheries may not be appropriate for a VBA program for trawl vessels
because such a program would be designed to account for infrequently occurring bycatch species that are required
by regulation to be discarded NMFS expects that experience with the CDQ program will provide valuable
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information. It was also noted that CDQ monitoring may not be a good template for a VBA program in that the
race for fish is gone under CDQs, and along with some incentives to influence observer sampling.

The observer issue is clearly broader than the VBA program. This includes the statistical reliability issue
surrounding the current program, as well as a paradigm shift from a science-based monitoring program to a more
compliance-based observer program. We discussed industry working on experimental fishing permits to resolve
some of these precision of sampling issues.

Additional NOAA G-C Advice - Lauren had no changes to previous opinion on VBA transfer, cost recovery fees,
pooling, or enforcement. In her review, she determined that the statute requires not only a bycatch rate reduction
but also a reduction in the actual mumber and/or pounds of regulatory discards. Reductions in regulatory discards
can be calculated using PSC species and/or groundfish. The statutory definition of regulatory discards applies
to PSC species as well as other regulatory discards (e.g. cod catch above the maximum retainable bycatch
amount). This reduction doesn’t have to be the same species or all species, but it must result in a net reduction.
Lauren further determined that reductions in bycatch mortality alone would not meet requirements of section
313(g). National Standard 9 says that the first priority is to minimize bycatch.

Weighing of target species, regulatory discards and economic discards may be required under the Act for VBA
programs. However, enumeration (counting) may still be allowed for some species such as crabs.

One committee member suggested that we examine the New England system of catch and discard accounting.
They have no regulatory discard because nothing is prohibited. They have no comprehensive observer program,
so that discard data doesn’t exist and the industry doesn’t have the added expense. In addition, they are able to
fish year-round relatively unconstrained by catch quotas. Yet New England fishermen have the support of
Greenpeace and a $50 million buyout program funded by the federal government.

Other Issues - Bob Alverson suggested that a VBA pool be established for the dirty dozen. This would have an
effect much like a penalty box, except that instead of a penalty, its a small reward. The dirty dozen could be
defined based on standard rate tables, like those produced by dave Fraser in the past.

Committee Recommendation - The Committee recommends that a pilot VBA program be developed. This
pilot program would need to be developed using a few vessels per fishery, rather than a fishery specific program.
Obviously, there is no benefit to applying a pilot program to one fishery because vessels would have no place to
use their VBA savings. Regarding the possibility of having a pilot program for one PSC species, say halibut,
there may be too many vessels for NMFS to monitor.

A pilot program could be developed for existing fishery categories. In cases when there are too many vessels,
or in cases when the reward of fishing in other fisheries is unavailable (TAC limiting), the pilot program could
be limited to specific size class of vessels, some set of volunteers, or set by a lottery system. The fisheries
categories would be as follows: GOA = shallow water flatfish, deep water flatfish, rockfish, and cod. BSAI=

same as PSC categories.

Others in attendance at the VBA meetings were:

Bill Karp Gregg Williams Lauren Smoker (NOAA-GC)
Brent Paine Kim Dietrich Dave Witherell (staff) '
Joe Terry Denise Fredette .
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AGENDA D-3(b)
OCTOBER 1998

VBA Committee
DRAFT Summary of Proceedings, November 14, 1997

Members Present:

Steve Hughes (NRC/UCB, Chairmanj Shari Gross (HANA)

Jay Stinson ( substitute, AGDB) Carl Merculieff (CBSFA)
Dave Fraser (F/V Muir Milach) Beth Srewart (4EB)

John Gauvin (Groundfish Forum) Craig Cross (ASP)

The vessel bycatch accountability (VBA) committee met again in Seattle on November 14 at the Nordby
Conference Center. The objective of the meeting was to further flesh out details of a VBA program for Council
consideraticn. Coffee and bagels were thoughtfully provided by United Catcher Boats. Following introductions
and a review of the draft agenda, the committee began their discussions with a report from Lauren Smoker,
NOAA General Counsel, and then reviewed VBA issues that had been resolved. The following is 2 summary

of discussions under each issue.

DISCUSSION OF LEGAL ISSUES
Legal issues discussed at the November 1997 VBA committee

Lauren Smoker walked the committee throush the | ™08
four pricrity legal questions posed to Gemeral | . Whatdoes “transfirred for monstary consideration™ mean?

Counsel in a letter from Clarence Pautzke dated | - IsaVBAgmgmsuﬁecttoE’QfCDQeo’ﬂt:wwryf&?
. . . . . »
11/7/97. A summary of each issue is provided : Does pooiing reduce the eaforcement i mm. ’

- ideration” - - Section 313(g)(2) (page 104 of the red book) specifies that
; mmmdmmmwmmwmummmwmmwmm
be transferred for monetary consideration. NOAA-GC interprets this to mean that trade or barter of VBAs is
permissible under section 313(g)(2) but money (cash, currency or coinage) exchanges are prohibited. Congress
did not use the phrase “sale, barter or trade™ in section 313(g)(2) as it did in the statutory definition of
*“commercial fishing” Therefore, NOAA-GC determined that Congress meant what it said and only monetary
exchanges are statutorily prohibited under 313(g)(2)(A)(). NOAA-GC then stated that section 313(g)(2)(B)
allows the Council to impose additional regulatory restrictions on the transferability of VBAs. Additional
regulatorv restrictions could include complete prohibitions on transfer or could allow trades only of other PSC,
as opposed to other commodities. At a future meeting, the committee will need to determine what options, if any,
to inchude to restrict transfers. Regulations requiring all parties involved in a transfer to sign a statement that the
transfer was not for monetary consideration could be used to increase compliance. NOAA-GC noted that, for
tax purposes, the IRS has its own rules concerning trade, barter and exchanges for money.

Cost recoverv fees -~ Section 304 (d) (p. 67 of red book) mandates the Secretary to collect a fee to recoves actual
costs directly related to the management and enforcement of any IFQ and CDQ program. This fee can be up to -
3 percent of the ex-vessel value of fish harvested under such program. NOAA-GC indicated that the structure
of the VBA program would determine if it would be subject to the IFQ and CDQ cost recovery fees. The
committee concurred that 2 VBA program would be structured like an IFQ program and that cost-recovery fees
should be collected.

The committee further discussed the basis and use of the fees. NOAA-GC stated that the fees could be based

on the ex-vessel value of the groundfish catch (including or excluding discards), the value of the PSC, or some
combination of both. Under the Research Plan, the Council recommended that ex-vessel value be based on
retained catch due to the difficulty of valuing discarded groundfish and PSC. The committee agreed to three
options, they are that the fees would be based on: (1) the ex-vessel value of the total groundfish catch (including

discards). (2) the value of the PSC, or (3) some combination of both.
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The committes also agreed that the fess from the VBA program shouid only be used in direct support of that
program. NOAA-GC stated that the fees could be used to pay for additional observer coverage costs if those
costs are directly related to the management and enforcement of the VBA program. Further review is required
to ensure that all of the fees would be used in direct support of the program, as opposed to being used in part, for
example, for NMFS Central Office administrative purposes. Regarding the use of fee money, the Limited Access
Administration Fund is supposed to be used for purposes of (i) administering the central registry system: and (i)
administering and implementing [the Act] in which the fees were collected. The committee noted that critical
elements of the analysis of a2 VBA program will include: (1) the budget needed by NMFS-AX to monitor,
administer, and manage a VBA program; (2) the fimds available to support that budget; and (3) the direct cost

to the industry.

ggg@is;g-NOAA-GCsmdﬂ:atpwﬁngwwldwmcedzeenfmentbmdm Pool members would
still have all of the rights and protections afforded to them by law and an agreement to stop fishing when an
Therefore, the right to a hearing and to question the government’s data exists with or without pools. NOAA-GC
also stated that it would be equally difficuit to use an estimate to prevent a VBA pool of vessels or an individual
mvmmm@wmwnmmmmmmlammvmmm
its VBA. A more accurate accounting of groundfish and bycatch removals would be necessary to bring an
enforcement action against a pool or individual vessel. This means that énforcement would be after-the-fact, just
as it is with IFQ and CDQ programs. Under the CDQ and [FQ programs, it is the individual vessel’s
respoasibility to stop fishing when they reach their quota. They can disagree with the NMFS estimate and keep
fishing but, if in the end they are eventually proved wrong, the pesaities could be substantial. Most committee
memhasadmow!edgdmmmmﬂdbepostseasm Furthermore, NOAA-GC believes that
the pool concept does not reduce the difficulties associated with using curreat data collection methods for
collecting the types of data needed to effictively monitor bycatch and groundfish removals under 2 VBA program,
especially under the fishery-specific VBA allocation cptions. Finally, the group discussed that NMFS would
track bycatch of all individual vessels, but eaforcement action may have to be taken against all vessels within a
pool. More committee discussion is needed on this issue.

“Actial reduction in discards™ — Section 313(g) (page 104 of red book) allows allocations of regulatory discards
to individual vessels as an incentive to reduce per vessel bycatch and bycatch rates in a fishery, provided that such
measures will result in an actual reduction in regulatory discards in the fishery. NOAA-GC interprets this
languase to mean not oaly 2 bycatch rate reduction but also an actual net reduction in regulatory discards by ='s
or Ibs. The committee presumes this means a net reduction in aggregate discards (#’s or Ibs.) compared t0 a
baseline amount from cne or more previous years. Further, NOAA-GC recommended that the commitzee focus
on actual reductions in the VBA species. [f crab and halibut are the VBA species, this would require a reduction
in the aggregate (i.e., combined) total bycatch of halibut and crab. Several committee members disagreed.
pointing out that, under some VBA options, regulatory discards of groundfish would decrease duc to the
. elimination of PSC cap-induced fishery closures which trigger maxinmm allowable retainable bycatch amounts

(MRBs). Based on this discussion, NOAA-GC agreed to further review its opinions on whether bycatch rate
reductions must also include actual net reductions in discards and whether groundfish regulatory reductions can
be included when calculating actual net reductions of regulatory discards and not just discards of those species
(halibut and/or crab) for which VBAs have been issued. The committee also requested additional advice on
whether reductions in bycatch mortality alone would meet the requirements of section 313(g).

DISCUSSION OF VBA PROGRAM OPTIONS .
ThecomimalsocopﬁnnedreviewingdetaﬂsandopﬁcnsforaVBApmglm A summary of these
discussions is provided below. ’

Monitoring and Enforcement: Bill Karp reviewed how a VBA program might be monitored by observess.
The observer program is currently a scientific program to determine total catch composition, whereas VBA's and
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VIP are compliance based programs. Bill believes this to be a critical issue and 2 VBA program would require
a rearrangement of the current program into an individual vessel monitoring program. There are two issues here:
authority for observers to determine compliance, and sampling intensity. Sampling powers may need to be
increased such that a full census of the catch, rather than sampling, may be required. Bill indicated that, in order
to provide data necessary to determine precise vessel-specific bycatch estimates, observers would need to sample
large fractions of catches and this would likely require much more sampling effort than is currently available.
Fleetwide, the confidence intervals about catch estimates are very narrow for those fisheries examined (poliock
and vellowfin sole fisheries). The committee had a lively discussion about the sampling effort that would be
required for individual vessel monitoring. Would it require more hauls sampled, more observers per vessel, bigger
samples, scales, whole haul sampling of PSC’s by the crew, etc..? And what would this cost? It was noted that
compliance monitoring at sea is not required for the [FQ program, and committee members questioned why it
should be required for a VBA program. The committee formed 2 subcommittee of Bill, Breat Paine, John
Gauvin, and NOAA-GC to examine statistical needs of observer monitoring and report back to the committee
at its next meeting. Changes in the cbserver program are likely and should be identified and considered in the
VBA context. Additional work will be needed on this issue.

Initial Allacation: The committee believes that initial allocation should be gear specific. For example, only
mﬁoﬁcdpmﬁcipaﬁonhmemﬁdmywmﬂdbemedhdmﬁngmehiﬁdanmﬁmd%fm&e
trawl fisheries. Two options were identified for the use of VBAs: 1) they would remain gear specific (trawl
VBAs could only be used in the trawl fisheries) and 2) they would not be gear specific after they are allocated
(ualeBAsemﬂdbexsedhalmgﬁmﬁshayifboﬂlﬁshaiampmof&eVBApmgém). However some
committes members thousht that transfers of PSC between gear types should not be aliowed at this time and that
allowing transfer of trawl PSC to longline PSC may have merit but is too confusing to examine at this time.

WNOAA-GCMM@&am&ngMWf«MM&VBASW
acceptable. The committee agreed that options 2 and 3 for annual allocation developed at the last meeting could
be consolidated into a single option for analysis. They both achieve the same end results but using different
scalars. NOAA-GQC stated that simple allocation rules will tend to decrease the appeals process.

Ll_ig_ihlig:VessebwoﬂdbedemedeﬁgibkmpmﬁﬁpatehaVBAprogmif&eywaemmcﬁummd
license limitation qualified. The committee further discussed adding an opticn of a minimum landing
mwmmﬁmmm@wmmmmmm began to consider
how to answer the following question. If the annual VBA for a vessel is zero or very small, would the vessel be
abhmpmﬁdpatehﬂ:ede&nkpodawmhmev&elbeedudedﬁomﬁeﬁshaymitbecameamembcf
ofavdmpod?Thewmmi&eeagmedemaybenmmymsﬁbﬁshaVBAmm Dave Fraser
and Beth Stewart agreed to explore threshold options and report back to the committes.

Pilot program: The committee discussed the possibility of using a scaled down pilot program to asscss the
potential of and implementation issues for 2 comprehensive VBA program. The committee felt that the program
could start with ope PSC species (halibut), rather than start with one fishery (say, Pacific cod rawl fishery
There were concems that a VBA program for one fishery would exacerbate vessel movements to and from
different fisheries (cherry picking issue) and that the changes required for the observer program under 2 VBA
program would be difficult to implement for only specific target ies. .

Others in attendance at the VBA meetings were:

Bill Karp Jerry Brennen Jay Ginter

Mike Szymanski Joe Terry . Lauren Smoker (NOAA-GC)
Brent Paine Bob Trumble Dave Witherell (staff)

John Hendershedt Seth Macinko
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North Pacific Fisheries Management Council

Richard B. Lauber, Chaimman 605 West 4th Avenue, Suite 306
Chrence G. Pautzke, Executive Director Anchorage, AK 98501-2252

Telephone: (907)271-2809 Fax (807) 271-2817

November 7, 1997

Ms. Lisa Lindeman
NOAA General Counsel

. P.0.Box 21109

Juneau, AK 99502-1109
Dear Lisa:

Thank you for gétting back to us on legal questicns regarding a Vessel Bycatch Allowance (VBA) program.
Based on oar conversation yesterday, I bave chosen 2 few questions that should receive top priotity at this time,
based oo recommendations from David Witherell, NMFS economist Joe Terty, deBACammd:m

Steve Hughes.

"Transferred for monetary consideration” peeds to be interpreted with respect to the internal workings of a
volumtary vessel group of bycatch manasement partnership as well as for transfers not associated with a voluntary
group (pool). Is a transfer in exchange for something other than money acceptable? For example, could halibut
'VBA be exchanged for crab VBA? Does the IRS, or cther relevant authority, have 2 definition of "for mopetary
consideration” that makes it clear that barter is or is not included?

There is still confusion as to whether a VBA program could be subject to the IFQ/CDQ cost recovery fees, and
if so, would the fees be based on the ex-vessel valne of the groundfish, the regulatory discards covered by the
program, oc both; and if it is just on the value of the regulatory discards, can't it be argued successfully that the
valve of the regulatory discards is reflected by the value of the sroundfish that they are used to catch?

The VBA proposal that was presented to the Council in February and the derivative of that proposal that was
developed by the VBA Committee have two features that are intended to reduce the Enforcement and General
Counsel burdens of such 2 program. First, a vessel owner who receives VBASs for a given year would be able
either to use the VBAs in 2 vohmtary VBA pool of cae or more vessels ar to use them in the defiult pocl, where
the latter would be mznaged as the current common and all inclusive pool is managed. Second, the nature of the
right associated with VBAs is not to be able to fish until the VBAs have been taken but rather to be able to fish
until 2 method agreed to by NMFS and the voluntary pool indicates that the VBAs bave been taken. Associated
with the second feature would be an antomatic closure of the fishery to the vessels in the voluntary pool once that
method indicates that the pool's VBAs have been taken. Are there any merits in these two features? Would the
burden of proof threshold be Iess for a pool closure, as opposed to individual vessel closure?

The Act states that: (¥i) any such conservation and management measures will meet the requirements of
mwoymmmwmmmmwammmﬁm. Some clarification
is required with respect to the "actual reduction” requirement. There are two issues kere. First, could this
requirement be met by a VBA program that decreased the regulatory discards of some species but increased that

f""\ dmvﬁummummwmmmmmdwwumm .



to decrease or could 2 monetary measure of total regulatory discards be used to account for differences in the
importance of different species? Second, is the required reduction relative to what happened in 2 previous year
or to what would happen without the VBA program? The Committee still questions whether this requirement
could be met by 2 VBA program that reduces regulatory discard rates and allows more groundfish to be caught
with the same amount of regulatory discards and, therefore, resuits in a reduction of regulatory discards for that
level of groundfish catch?

. Any additional information you can provide on other issues thathavebea:msedwmddakobeappteaatedby
the VBA Committee. Thanks again.

Cé;sww.

Chris Ofiver
Depz_n.yDnm



AGENDA C-5(a)

VBA Committee SEP TEMBER 1997
DRAFT Summary of Proceedings, August 21-22, 1997
Members Present:
Steve Hughes (NRC/UCB, Chairman) - Shari Gross (HANA)
Bob Alverson (FVOA) ' Carl Merculieff (CBSFA)
Chris Blackburn (AGDB) Gary Painter/Tom Casey (AFCG)
dave fraser (F/V Muir Milach) Beth Stewart (AEB)
John Gauvin (Groundfish forum) Paul MacGregor (for C. Cross)

The vessel bycatch accountability (VBA) committee met in Seattle on August 21-22. The objective of the
meeting was to further flesh out details of 2 VBA program for Council consideration. The meeting began with
introductions and a review of the draft agenda. The committee then discussed and approved the summary of the
April meeting, and reviewed VBA issues that had been resolved. The following is 2 summary of discussicns
under each issue.

Problem Statement and Objectives - The committee developed a draft
Objectives of VBA Program problem statement based cn a draft provided by the Council for review.

A VBA program proposal is intended to : : : .
be consistent with the revisions t the The committees revised problem statement is as follows:

the prohibited species bysatch problem . National concerns regarding impacts of bycatch are reflected in the
by mesting the following three new Magnuson-Stevens Act. The Magnuson-Stevens Act calls for the
objectives: reduction and minimization of bycatch to the extent practicable (with specific
1. Deerease the bycatch of prohibited guidance for the North Pacific in Section 313), while at the same time

Species. i achieving OY. In order to address these national mandates, the Council will
2 Dms;ﬂ;eo:ty?fmu:oﬂﬁ develop spe'cx’ﬁc?ycarchreducziou measures, which may include programs

m’-’“ ofl the groundfish ﬂzetgto to promote individual vessel accountability.

take the groundfish TACs without For several years, the Council has been frustrated in its attempis to

exceeding the PSC Emits. increase the level of individual vessel responsibility for prohibited species
3. Produce a more equitable bycatch and bycatch reduction. Requiring the overcapitalized fleet to operate

distribution of byeateh costs. within the current bycatch cap program not only has resulted in a race for

fish for the directed fisheries, but also for the PSC species. This has resulted
in the inability 1o achieve OY, increased rate of PSC catches, and resulted in
discards of all types. The problem with the current system is that the common PSC cap system fails to provide incentives
for individuals to minimize bycatch and maximize catch per unit of available PSC bycatch. Under the status quo,
individuals' fishing opportunities are not affected by their own relative use of PSCs, and this does not create strong
incentives to minimize bycatch and maximize catch per unit of PSC bycatch.

A VBA program has been proposed to address this problem. Objectives of this program were outlined by the
committee, as shown in the above box. Tom Casey noted that peer pressure was another option to a VBA
program. Others on the committee disagreed because the industry has exerted increasing amounts of peer pressure
and this has not modified the behavior of some companies.

VBA Species - The committee agreed at its first meeting to include

VBA Species halibut and crab in 2 VBA program. VBA crab species for the BSAI
Halibut (BSAIL GOA) would include halibut, Bristol Bay red king crab, Bering Sea Tanner
Crab  (BSAD crab (C. bairdi), and Bering Sea snow crab (C. opilio). Limits for crab

would apply to the bycatch zones, and hatibut would apply to the entire

BSAI and GOA by FMP areas. The committee felt that salmon and
herring should be excluded from this program because the caps are small and currently the bycatch of these
species is principally a random event over which fishermen have limited control.
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VBA Fisheries - The committee agreed that a VBA program could

_Fisheries apply to all trawl fisheries. An option of leaving out the midwater
All Traw] Fisheries (BSAL GOA) pollock fishery should be comsidered It was poted that some
Longline 7? (BSAD groundfish longline vessel representatives had expressed an interest in
a VBA program for their gear type. Several Bering Sea freezer
longliner companies were present at this meeting and asked to be

included in 2 VBA program.
Fishery specific VBAs - The committee continued its discussion on how
Fishery Specific VBAs VBAs would be applied to groundfish fisheries. Two options were
Option 1: VBAs not specific to developed at the previous meeting. Option 1 would be to divide the
target fishery total cap and allow vessel operators to determine best use of their VBA

Option 2: VBAS target fishery

Option 3: A portion of VBAs be

target fishery specific for
a period of time.

allocation. That is, their use would not be fishery specific. Option 2
would be divide the total cap by fishery cells (as we do now in the
BSAI), and then lock the VBA allocations into specific target fisheries.
That is, their use would be fishery specific. Committee members
expressed different concems and opinions about the benefits of these
options. Some members felt that if VBASs are target specific (Option
2), many potential benefits of the program would be lost and the OY

objectives not met. Others felt that even with non-specific VBAs (Option 1), there will still be a race for fish
species that are currently fully utilized and constrained by TAC (such as Atka mackerel and POP). There was
concern that this could cause effort shifts among some fisheries, so an additional Option 3 was suggested. This
option would require that a percentage of PSC must be used in the “cell” it was obtained, and percentage
requirement could diminish over time. That is, their use of a declining proportion of the VBAs would be fishery

specific.

Use of VBAs - The committee continued its discussion of how a VBA
program would be structured. VBAS can be used by individual vessels
or pooled vessels. Vessel groups would need to submit a vessels group
bycatch monitoring plan for NMFS approval. Non-participating
vessels would be part of a default (open-access) pool, which would
operate like the current system.

A concern was raised that many of the dirty fishers would choose to remain in the open access pool, and could
act as “predatory vessels” by using up a disproportionate amount of PSC. It was suggested that impacts from
&sevssekwmﬂdbere&wedf&eopmmpwl%wasmﬁedbylmgmmgmy(ag,<60' 60-125,
>1259.

- Transferability - The committee discussed how VBAs would be

Transfers of VBA transferred within a pool, among pools, and when a vessel gets sold. It
Among vessels within/acress pools was felt that transfers within a pool are essentiaily a redistribution, and
Vessel-sale related transfers would not require tracking. On the other hand, transfers among pools
would require some type of registration system to track these transfers.
NOAA GC had previously advised the committee that VBAs were not
property, andcouldnotbesoldormsferredformoney Questions remain regarding transfers, as VBAs may
have value depending on the situation. For example, can VBA be transferred via barter as opposed to cash? It
was noted that in the CDQ program, there will be a one time trade of PSC allowed to rationalize the program.

The committee recognized that annual VBA allocations could be to vessel owners and thus would not be vessel
specific. Therefore, the sale of a vessel could occur with or without the transfer of either an annual VBA
allocation or the catch history on which subsequent VBA allocations would be based. The status of VBA at the
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time of sale would not change due to the sale. VBA that had been transferred to a voluntary pool of the default
pool would remain in that pool subject to the same rules that apply to other VBA in that pool. For VBA that had
been transferred to a voluntary pool, the pool’s rules would determine if a vessel that had been sold could
continue to participate in the pool This means that the VBA allocation (or what’s left) goes with the boat, unless
previously surrendered to a pool.

The committee recognized the difficulty of separating the monetary value of the vessel from any value of the VBA
allocation or VBA related catch history when either both are transferred with the sale of a vessel. The committee
recognized the need to develop a system that would allow convenient tracking by NMFS RAM division.. One
idea to deal with these transfers would be to tie the VBA to a federal fisheries permit. These permits are issued
to vessel owners, and can’t be transferred for money.

Retention of VBA species - At its first meeting, the committee

Retention of VBA Species discussed the options of no retention and retention only after all
Option 1: no reteation allowed attempts had been made at careful return to the sea within a set time
Option 2: careful release; then period Committee members did not want to initiate a VBA program
retention allowed. to decrease bycatch, and then turn around and increase the mortality

. factor by increasing deck time. It was felt that a balance should be
struck between accurate bycatch estimation and quick return to the sea.

Monitoring and Enforcement Issues - The committee continued

Monitoring and Enforcement discussions on monitoring and enforcement. It was felt that vessels
Opticn 1: status quo coverage, with unable to afford the required observer coverage will remain in a defauit
. extrapolation of data. pool. Monitoring of PSC catches in the default pool would be based on
Option 2: full cbserver coverage; whatever sampling is done with extrapolation to all vessels within the
every haul sampled. defmit pool. NMFS would monitor the PSC taken by pools, individual

vessels, and the defauit pool. An audit would occur when any pool or
individual has used 75% of its VBA based on the NMFS estimate. A
PSC closure would also ocour when an individual or pool used 100% of its VBA based on an estimate (not
proven #). Such closures would be zone specific for BSAI crab, and GOA or BSAl-wide for halibut.

Martin Leofflad of the Observer Program noted several issues regarding the observer program. First, fleet
behavior can change with an observer cnboard (both good and bad). Second there may be sampling/estimation
problems unless fislly emmnerated (counted), but this comes at a high cost. So we are left with sampling estimates
or blend estimates. The third problem is sampling expectations versus reality. Fishermen in a rush to process the
catch, yet they expect the observer to generate accurate catch estimates. Similarly, fishermen want to get halibut
PSC back into the water to reduce mortality, yet are prevented from doing so until counted by an observer.

The committee reviewed monitoring requirements proposed for the expanded CDQ program, noting that this has
received tacit approval from NOAA GC. Based on the proposed rule, vessels <60 feet would not require an
observer, but would be required to retain all saimon and herring PSC for counting whea landed and to report
halibut and crab PSC. Vessels over 60 feet would require 1 observer on trawl, longline, or pot catcher vessels
- and 2 observers an catcher-processors and motherships. All hauls must be observed. Catcher vessels would be
required to retain everything (all CDQ species plus herring and salmon) except halibut and crab. Catcher-
processors and motherships will also be required to have certified scales for measuring total catch weight. The
monitoring plan also specifies the maximum number of hauls per day and the maximum amount of time an
observer can work. Four additiopal NMFS management personnel and 3 additional observer program personnel
will be hired to monitor the CDQ program, at an estimated cost of $700,000 per year. Enforcement would be after
the fact. That is, penalties would be imposed on 2 CDQ group that exceeded one or more of its groundfish or
PSC quotas but NMFS would not immediately remove 2 CDQ’s group’s vessels from the fishery once a quota
is met. That would be the responsibility of each CDQ. '
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The level of cbserver coverage required for 2 VBA program has yet to be ascertained. Committee members felt
that vessels operating under a VBA program would need to provide quality data, at least as good as the current
system. The question remains: what level of observer coverage is required to make the system work? Would
100% coverage be required, or would 30% coverage be sufficient if vessels were in 2 pool? Based on observer
coverage required for the CDQ program monitoring, observer costs may be prohibitive for many vessels
(particularly the smaller ones). Costs for management, monitoring, and enforcement of 2 VBA program could
be recovered via the IFQ/CDQ fee collection program (up to 3% of ex-vessel value) required under the
Magnuson-Stevens Act.

Initial Allocation of VBAs - The committee discussed three options for

Initial Allocation of VBAs initial allocation of VBAs based on catch history, effort history, or
Option 1: Based on catch history vessel category. Alternatives discussed range from equal allocation
Option 2: Based on effort history among all vessels to rewarding those vessels with low bycatch rates.

Option 3: Based on vessel category The committee strongly recommends that the Council only

consider catch or effort history prior to August 22, 1997. The
possibility of including fimre catch or effort into a2 VBA program could

cause great disruption next season.

Allocation based on catch history could be based on total catch of groundfish, retained catch of groundfish,
retained catch of target species (with option of 5% minimum threshold), retained catch of target species not made
into fishmeal, catch as discounted by PSC bycatch performance (applicable to all options), and catch discounted
from weeks when the fleet had high bycatch rates. The idea of using retained catch, rather than total catch, is to
not reward vessels for discarding. One possible problem for analyzing catch histories is that fish tickets may
not be available for vessels delivering at sea. :

Initial allocation based on effort history could be based on the number of fleet days or weeks in a directed TAC
fishery (with no double crediting; ie., one target fishery per week), vessel pro-rated effort share, or a vessel pro-
rated PSC share. In order to keep from rewarding vessels with high bycatch rates, the allocation could be
discounted by vessel /weeks above VIP standards. Dave fraser provided an allocation scheme for VBAs based
on the number of weeks of effort in a target fishery. Vessels would receive a pro-rated share of that fisheries PSC
allocation based on this participation. It was suggested that scalars could be added to adjust for capacity (based

on length, horsepower, tonnage).

Initial allocation of VBA could also be made based on yvessel category. Such an allocation could be based on 2
system of vessel capacity ratings by gear type. Capacity rates could be generated from data ( length, horsepower,
tonnage) reported on federal fishery permits. Alternatively, an equal allocation of VBAs could be made to all
vessels within a size class. -Under either of these alternatives, it was suggested that an option be added to include
gear and species endorsements (using target criteria and minimum catch thresholds).

The committee had some general discussions about eligibility; that is, who can apply for initial allocation. It was
: felt that two altematives be considered: Option 1 is that any vessel with
a groundfish limited entry licence could participate. Option 2 is that

Annual Allocation of VBAs only vessels meeting some minimum landing requirements or
Target specific, with options participate within a qualifying time period could be eligible for VBA
Option lijzleﬂ.mmnmﬁ'yw allocation. The committee decided to work out additional details of
Option 2 Basedontm‘getspems cligibility at its next € . .

gt | s vt T comine et i

Option 3: Based on pro-rated share for annual allocation (allocations after the first year of the program).
of PSC cap by target Theoghons,ashstedmthead;mentbo:gareallbasedongroundﬁsh
species. eamhhfsm;/.OPﬁonlwouldrequireal-ywsmMplagﬁme. Herce,
allocation in year 2 of the program would be the same as year 1, but
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after that catch history during the program would begin to replace the vear one allocation. For example, in year
3, two-thirds of the allocation would be based on the initial year allocation, and one-third on catch during vear
1. And in year 3, the allocations would be based on the catch during years 1, 2, and 3 of the VBA program.
Therefore, beginning in year 5, the vear 1 allocation would not be used in determining the annual allocation. The
remaining options are strictly based on what occurred in the previous vear or the year before that.

Bvcatch Reduction - The committee had a lively discussion about

Bycatch Reduction bycatch reduction issues. The Magnuson-Stevens Act allows for a
Option 1: Status quo VBA system provided that it results in an actual reduction in regulatory
_ unused PSC =savings discards. Some felt that this mandated a reduction schedule, whereas
Option 2: Reduction by schedule B others felt that a VBA program would result in overall PSC savings

;; ;xmg;dﬁ” ys )| without a mandated schedule (e.g., sccumalation of “umised” PSC,
Option 3: Ratc} ; 'onschedul particularly in situations where VBA transfers were limited). It was
.basedonamualsavmgsg pointed out that reductions in bycatch is not a conservation issue, but
2) up to 10% per year a reallocation of the resource to other gear types. Nevertheless, most
b) biomass based schedule committee members agreed that VBA program could result in large
PSC savings. One member suggested that the goal should be a 50%
reduction in the current crab and halibut PSC limits. Several members
stated that PSC reduction schedules should be established in accord
with the biomass of crab and halibut resources. Questions concerning whether the Act requires a reduction in
bycatch of each PSC species or a reduction in all PSC species (in aggregate) and whether the reduction is from
&ewmmmmﬁepmwmﬂdmm&eﬁmmmabmofaVBAmsun

need to be addressed.

Specific GOA Issues - Chris Blackbum conveyed her concerns about

Specific GOA Issues applying a VBA program to Gulf of Alaska trawl fisheries. There are
Halibut only; no crab caps. not crab caps in the GOA, so a program would apply only to halibut.
Economics of observer coverage. Observer coverage is limited for trawlers in the GOA (many 30%
Mixed fisheries. boats), and due to their small size and marginal nature of some
Effort shifts to GOA from BSAL fisheries, a VBA program requiring 100% coverage may be prohibitive.
A et o Ve Additionally, much of the GOA groundfish harvest is taken in mixed

program: fisheries, and that is why halibut is currently allocated into deepwater

targets (rex sole, dover sole, arrowtooth, rockfish) and shallow water
targets(ﬂatheadsole,shaﬂowwaterﬂatﬁsh,poﬂoc&? cod, Atka
mackerel). DevelopmmtofVBAallwauonandusepmv:smmshmldtakeﬂnsmmacwm Chris and others
were concerned that vessels that had historically fished in the Bering Sea would fish in the GOA prior to fishing
under a VBA program in the BSAL A similar concemn exists for the western/central GOA areas. An interesting
possibility was raised about trawl vessels using their VBA allocation with another gear type. Also, would harvest
in State waters apply to 2 VBA program?

Issues Needing Finther Discussion - There remains a number of issues
for the committee to address, including due process, underages and
overages of VBA by a individual or pool, and annual allocation of
VBAs. Additionally, the committee intends to continue its d:scusswns

on all details of a VBA program.

Thecommitteerecognimthenwdforinputﬁ'omGeneralCounsel
That input includes responding to questions posed by the committee
and staff and guidance in designing options that will increase the efficacy of 2 VBA program. Recall that in
February 1997, the Council recommended that not staff time be obligated to VBA’s until the legal concemns are
addressed.
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Committee members who strongly favor 2 VBA program and are frustrated with current bycatch management

under the VIP program, remain realistically concemed about the cost of 2 good VBA program, NMFS ability to
manage a VBA program, and NMFS finding and added manpower that will be required by NMFS to staff a VBA

program. The committee feels strongly that NMFS should address these issues with the Couscil so that o
development of a VBA program may continue knowing that such a program can be administered. If not, we

should all be advised of the limitations, and move forward accordingly.

Others in attendance at the VBA meetings were:

Thorn Smith ‘ Tom Casey

Mike Szymansid Joel Caughlin

Brent Paine Arni Thomson

John Hendershedt Seth Macinko
Martin Loefflad Jon lani

Joe Terry Rob Gunderson
Denise Fredest Dave Witherell (staff)
Bob Trumble
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AGENDA C-6(a)
APRIL 1997

Vessel Bycatch Account (VBA) Committee Meeting — Report to the Council

The VBA Committee met on April 2-3, 1997 in Seattle with the following persons present:

Members: Vince Curry (Chair), Bob Alverson, Chris Blackburn, Craig Cross, Dave Fraser, John Gauvin, Shari
Gross, Brent Paine (for Steve Hughes), Carl Merculieff, Fred Munson, Gary Painter, Beth Stewart

Agency Staff: Chris Oliver, Joe Terry, Martin Loefflad, Earl Krygier, Seth Macinko, Bob Trumble, (Lisa
Lindeman, Susan Auer, Sue Salveson, Steve Myer, and Vince O’Shea by speaker phone for part of the meeting)

Others present: Tom Casgy, Jim Gilmore, Ami Thompson, Paul MacGregor, William Monhiemer, Mike
Szymanski, Jobn Hart, Kim Dietrich, Denise Fredette, Dennis Austin, Jerry Brennan, Laura Jansen, Ed
Richardson

The Committee identified its primary task as twofold: (1) developing a ‘strawman’ program (alternatives,
elements, and options) for Council consideration, and (2) identification of major administrative, monitoring,

enforcement, legal, and other issues which will impact development of this program. The ‘strawman’ list of
alternatives for analysis is presented below, followed by supporting discussion from the Committee meeting.

' VBA Alternatives. Elements. and Options for Analysis
(As proposed by the Council’s VBA Committee - April 3, 1997)

The specific elements of the proposed VBAP are described in the following outline. Undoubtedly some of the
elements will be changed or deleted and new elements will be added as the development of a VBA program

progresses.

l. VBA Species: The VBA program would include crab and halibut initially (Gulf of Alaska program
would be limited to halibut initially). Should be frameworked to facilitate future additions or
adjustments.

2. Total VBAs:

Option 1: Based on overall PSC cap - once issued a vessel (or pool) could use the VBAs in any
target fishery.

Option2:  VBAs based on target fishery PSC apportionments and locked into those target fisheries
Scheduled reductions in PSC caps could be explicitly included the VBA amendment.

VBA Fisheries: All BSAI trawl fisheries, with the option to exempt the mid-water pollock fishery.

w

4, Allocation of VBAs: RESERVED FOR FURTHER DISCUSSION (with the general recognition that
VBAs would be allocated annually, subject to a variety of possible allocation formulas).

Transferability. VBAs may not be transferred for monetary consideration. Transfers, or redistributions,
within pools or across pools/vessels would be allowed, subject to prohibitions on monetary
compensation.

w
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Use of VBAs: VBAs could be used by individual vessels or by vessels within voluntary pools. Those
not in pools, or not utilizing individual VBA would revert to default ‘open access’ fishery. Option
should be included to prohibit vessel pools and only allow individual vessel VBAs.

PSC Closures: A closure would be imposed collectively on the vessels in a group when the prescribed
monitoring plan for the group generates an estimate that indicates that the group's VBAs have been taken
for a VBA species. Therefore, the fishing right associated with a vessel group's aggregate VBAs for a
specific VBA species is to be able to fish without the PSC closure for that species being imposed until
the estimate indicates that the group's aggregate VBAs have been used, not until it can be proved that
the aggregate VBAs have actually been used. As is currently the case, the closures would be area-
specific for crab PSC allowances but BSAI-wide for halibut PSC allowances (with potential to exempt
mid-water pollock). :

Vessel Group Rules

a The vessels that are not part of a voluntary group would either fish on their individual VBA
allocation or be part of the default (open access) group.

b. The rules for membership of each voluntary group would be established by the vessel license

owners who form the group.

c. A vessel group bycatch account monitoring plan, submitted by a voluntary vessel group and
approved by NMFS, would be used to estimate the halibut and crab bycatch mortality of the
vessel group. The vessel group bycatch account monitoring plans would be modeled after for
the current pollock Community Development Quota Monitoring Plans and the plans that will
be used for the expanded CDQ program. The plan would be based on observer coverage
requirements, sampling station, and equipment standards established by NMFS. A vessel group
could agree to more rigorous standards.

d In the default (open access) group of vessels, NMFS, in consultation with the Council and the
industry, would determine the method to be used to estimate crab and halibut bycatch mortality.
This group would be operating on a common PSC cap, as the whole fishery does now, and
would not establish its own ‘pool rules’.

e. NMEFS would enforce the closure for the vessels in a voluntary group but not the specific rules
of that group; those rules would be enforced by the members of the group in part through the
use of contracts among group members.

f. A group's monitoring plan would identify the following:

L The method to be used to estimate VBA species bycatch including a fall back method
to be used if the first method cannot be used (i.e., a backup method if NMFS
determines that the some observer data are seriously flawed);

ii. The vessels that would be allowed to fish under the plan;

iii. The aggregate VBAs for each VBA species and for each grouhdﬁsh fishery or group
of fisheries; and
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iv. Who represents the group for the purposes of submitting the monitoring plan and plan
amendments to NMFS.

A group can amend its monitoring plan; however, an amendment to the method for estimating
bycatch will not be effective until approved by NMFS.

NMFS would not establish minimum or maximum group size limits (the potential for separate
pools to pool with other pools should be examined).

Each group would determine its own rules concerning membership, the use of its aggregate
VBAs, the ability of a vessel license owner to voluntarily leave a group during a fishing year,
the process for expelling a vessel from a group, the VBAs that would accompany a vessel that
left a group, the process for developing and amending a plan, and other issues concerning the
management of the group's VBAs.

A vessel that left a voluntary group during a fishing year could not be part of the default group
for a specific fishery for the remainder of the year unless it brought with it its entire PSC
allowance for that fishery (the intent of this provision is to prohibit ‘double-dipping’).

Once a fishery has started, a vessel in the default group could join a voluntary group but it
would have no VBAs to contribute to the voluntary vessel group, that is, its VBAs would

remain with the default group.

A vessel that is not fishing an individual VBA, or that is not part of a voluntary grouf.: with a
monitoring plan approved by NMFS, will automatically be a member of the default (open

access) group for a specific groundfish fishery.

Retention of VBA Species: The options include the following:

Option 1: Retention not allowed (status quo)

Option 2: Careful retumn to sea within a set time period; after that time period, then retained until
counted.

Underages and Overages RESERVED - pending further clarification of options.
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MAJOR ISSUES AFFECTING ALTERNATIVES, ELEMENTS, AND OPTIONS

Using Joe Terry's January 27, 1997 paper (Bycatch Reduction Partnerships) as our starting point, while referring
as necessary to other background matenials, the Committee walked through each major program component to
develop an overall program design. Alternatives, elements, and options are identified where relevant and where
the Committee found consensus. The list as presented is specifically for a BSAI program, with GOA
considerations identified separately (see page 9-10 for GOA issues). This section of the report summarizes the
discussion points which led to development of the ‘strawman’ list of alternatives, elements, and options.

Program Obijectives

While the Committee did not specifically address this component, considerable discussion was devoted to the
issue of bycatch reduction, as opposed to rationalization of existing bycatch caps (optimization of groundfish
catch). A VBA program that rationalizes the use of bycatch caps will decrease the costs of controlling bycatch,
which in turn may justify reductions in the bycatch caps. However, that rationalization will not necessarily, by
itself reduce discards, and the Magnuson Act language requires that the program result in reductions of regulatory
discards. To meet the requirements of the Act, a reduction in bycatch caps probably needs to be an integral part
of the VBA program. The Act does not specify the magnitude of reduction required; therefore, the Council and
NMFS have some policy discretion in determining how to meet this requirement.

VBA Species

Halibut and crab would be the subject species. For the overall salmon cap, it is not feasible to allocate meaningful
amounts to individual vessels, particularly given the random nature of salmon bycatch events. The Committee
makes this recommendation with the understanding that the program could always be expanded later, and further
recommends frameworking so that adjustments can be made expeditiously. The analysis for this program should
discuss the practical impediments to inclusion of salmon and other regulatory discards at this time.

ol v ies and ion schedule

Option 1 -would be to divide the total cap and let vessels use it where they like. This would allow us to mitigate
bycatch related closures, and provides an incentive to minimize bycatch in one fishery to allow moving into
another fishery. It further would allow operators to determine best use of their PSC allocation, and would not
require making a 'perfect’ allocation up front among fisheries, and would be more compatible with the IR/TU

program.
Option 2 -would be to divide the total cap by fishery cells, as we do now, and then have the various VBA amounts

locked into various target fisheries. This would prevent too much of the PSC cap being used in 'dirty’ fisheries,
and more likely could result in unused PSC amounts ( ergo, reductions).

Scheduled reductions are a follow-up issue to either option above, and can be done as a separate action or as an
explicit provision of the VBA. The primary purpose of VBAs is to optimize groundfish catch within whatever
PSC caps exist. If cap reductions are pursued as a separate action, there may still be upward pressure on the PSC
caps to achieve OY.

VBA fisheri

The program would be applied to all BSAI trawl fisheries, with an option to exempt midwater pollock (which
is currently exempt from PSC induced closures). The issue of including fixed gear fisheries was discussed,
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though the consensus of the Committee is to focus development on trawl fisheries at this time. Other gear groups
can forward their individual recommendations to the Council.

Allocations of VBAs

Other than a very generalized discussion of allocation issues, the Committee elected to “table’ this item for future
consideration. Some members felt that this issue should perhaps be resolved by trawl sector representatives who
will be directly involved in the allocation. There are a variety of considerations relative to this issue, including
reciprocal allocation (reward clean fishers- penalize dirty fishers), equal allocations, allocation based on vessel
capacity, and a system based on vessel size (capacity) coupled with participation history. An additional
perspective is to keep it as simple as possible. It was also pointed out that, because the VBAs will be allocated
annually, incentives can be built in to reward cleaner fishers in subsequent years.

T ility

The Committee concurs that VBAs are not to be transferred for monetary consideration. Legal issues have been
discussed, but not totally resolved. Primarily these issues have to do with defining ‘transfer for monetary
compensation’, and the trading or assigning of VBAs among vessels within a pool. We do not anticipate a perfect,
inviolate program, but need to impose penalties which would discourage this activity, such as loss of VBAs.
However, we need allowances for emergency provisions (widows and orphans, for example), and we expect this
to be discussed in the analysis. The Committee recommends a registration system to aid in tracking the
dispensation of these VBAs. It may also be helpful to develop a list of rebuttable presumptions which must be
overcome in a prosecution. Probably we will need to provide some example ‘barters' for NOAA GC to look at,
and determine whether they constitute 'monetary transfers'. Transfers within a pool are not considered a transfer,
but a redistribution. The transfer occurs when the vessel gives his VBA to the pool. Individual vessels, not in
a pool, can trade or barter among themselves, as long as they are not transfered for monetary consideration.

Use of VBAs

VBASs can be used by individual vessels or pooled vessels. Others go to default (open access) pool which will
operate as current PSC closures operate. The Committee feels that it would be unfair to eliminate the option for
an individual vessel to go on his own. Furthermore, while the Committee generally feels that pooling will be a
necessary component of the VBA program, the option for a prohibition on pooling should be maintained for
discussion in the analysis at this time. The apalysis should highlight the rationale, advantages, and disadvantages
of the pooling concept.

PSC Closures

This is quite straightforward on the surface — a vessel or pool stops fishing when they reach their PSC cap. It
is, however, directly relevant to overall monitoring and enforcement concerns regarding due process, data
accuracy, and justification for taking a vessel(s) off the water. The structure of the relationship between the
agency and the pool will affect the criteria for this due process consideration. It will be more difficult for
individual vessels which are not part of a pool. One solution proposed'was to implement an audit of the vessel
or pool’s PSC account when it is estimated to be 75% complete.

The Committee wishes to explore the ability to assign differential discard mortality rates to pools, if the data
allow, to reward those pools that are minimizing their mortality. This will likely be dependant upon the size of
the pool. Additional input from NOAA GC and enforcement representatives will be necessary to resolve these
issues. See section titled ‘Monitoring and Enforcement Considerations’ for further discussion of this issue.
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Vessel Group Rules

The Committee discussed and made adjustments to the language in this section. Overall the Committee
recommends that this section not be rigid, that it needs to be further considered by the Committee, and that we
need to allow for flexibility to these rules as we focus in on the structure of the vessel pools and their ‘contractual’
relationship to NMFS. Some explanatory notes are provided in the attached ‘strawman’ proposal. '

Retention of VBA species

The Committee recommends deleting options b and ¢, and retaining only options a and d. We do not want to
decrease the bycatch and then turn around and increase the mortality factor, and be right where we started or
worse off. We will need to strike some balance between accurate bycatch estimation and quick return to the sea.

Underages and Overages

This issue was unresolved, though the Committee feels that we need to consider this, and get further clarification
from NOAA GC on how we might accommodate for underages and overages. One potential method to prevent
overages is to hold some of the overall PSC cap in reserve (not allocate as VBAs). The Canadian program should
be further examined to shed light on this and other unresolved issues.

MAJOR LEGAL ISSUES

The VBA Committee was furnished with an initial éxamination of legal issues by NOAA GC memorandum
(dated April I, 1997). This memo was reviewed by the members and generated the following ‘follow-up'

questions for NOAA GC:
Catch Measuremen ion

Recognizing that it is not an issue specific to VBAs, we will need clarification as to what constitutes 'accurate
weight measurement’; i.e., to what level of accuracy and/or precision will we be held? Further, is the definition
of sufficiency different for enforcement of VBAs than for general Magnuson Act intent?

Further discussion with legal counsel confirmed that, generally, a higher standard is required for enforcement
actions than for other actions, because of due process considerations. Pools may be easier to close than an
individual vessel, based on best available evidence (more like we do an overall fishery closure now).

Due Process

While due process is obviously required, the Committee discussed the context within which this requirement
should be considered - i.e., should we be looking at whether this program creates a different due process situation,
relative to other management programs? If so, should the point of comparison be the existing VIP program, or
programs of individual accountability such as [FQ/CDQ programs? Following on this issue is a more generic
question - that is, can we really shut down an individual vessel, or a vessel pool, in-season? And, what action
will the agency take when a vessel or pool reaches its VBA cap?

Due process can be based on best available information for general closures, but becomes more stringent as we
focus in on individual operators. It may be easy to determine if someone is fishing in the face of a closure, but
what is liability and recourse involved if we find out, after the fact, that they were wrongly taken off the water?
The consensus is that the pool has to buy off on (accept) the rules of the game up front, and if they are closed
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based on best information at the time the agency should not be held liable (just like when they implement general
fishery closures now).

Relative to this issue the Committee discussed a previous NOAA GC opinion regarding the Harvest Priority
proposal, and the finding at that time that due process considerations (data accuracy and statistical reliability)
were a major stumbling block for implementation of Harvest Priority. Because a VBA program may impose
similar sanctions (denying a vessel access to a fishery which is impossible to recapture), we will need to pay
particular attention to the program design and whether it is distinguishable from the Harvest Priority issues. This
will likely depend in large part on the individual monitoring plans submitted by the pool groups, and on the
monitoring plans used for individual vessels.

Fees/Fines

The Committee discussed the relationship between a potential VBA program, the existing VIP program, and the
potential fine program (up to $25,000 fine) allowed by the Magnuson Act. Noting that we have a system in place
now which allows fines (no specified limits), the point of the specific $25,000 fine provision is unclear. In any
case, it is clear that it would require due process similar to that required for a VIP prosecution. Relative to fees,
and the ability to charge up to 3%, the Committee was informed that a VBA program is a form of IFQs and could
be included within the 3% fee assessment described in the Magnuson Act. It is less clear whether a VBA program
would be considered a form of [FQ program when viewed under the pool scenario, because specific amounts of
catch are not guaranteed. This discussion generated the following additional questions: Can we use existing
(standardized) exvessel values from directed fishery deliveries as a proxy for exvessel value upon which.to base
the fee for regulatory discards (halibut for example). Or, can the fee be assessed against the target groundfish
which was caught while using the VBAs?

Transfer Issues

A major issue under transfers is how the term ‘for monetary consideration' gets interpreted. For example, if
vessels within a pool catch more fish by trading bycatch among pool member vessels, and thereby realize
increased economic returns, would that violate the transfer provisions? Apparently not, but we need definition
on what would be allowed and what would be prohibited. Further, the Committee is concerned with how any
transfer prohibitions would be enforced. Noting that this depends to a large extent on the program's overall
structure, what tools are available to allow the agency to monitor these transfer prohibitions?

It is likely that, under the pool scenario, the pool manager can reallocate the VBAs amongst the vessels, even if
it creates economic benefit, as long as the VBA is not sold for monetary compensation. The agency feels that
contracts within the pool should be left to the pool and its members, and not have the agency reviewing and
approving contracts. The Committee was advised that there would be virtually no way to track whether someone
made end of the year payments for bycatch trades (which were ostensibly made without monetary compensation).
The Committee recommends serious penalties be imposed to discourage this activity, up to and including loss
of VBAS or vessel seizures. An examination of the State’s program for prohibiting leasing of salmon permits
may provide examples.

Pooling Issues

In addition to transfer issues associated with vessel pools, a few other issues were raised. It appears to the
Committee that allocations must be made to individual vessels (based on the language of the Act), but that
subsequent pooling would be allowable. It appears that the Magnuson Act prohibits allocations directly to a pool
in the first place. Vessels could join a pool, or fish under their own individual bycatch allocation (2 pool of one).
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though this may complicate the program by having two different burden of proof standards (burden of proof may
decrease when the number of vessels which will be affected increases).

Other

Any analysis, or future legal research, should examine jurisdictional issues such as State water fisheries or crab
fisheries managed by the State, to ensure compatibility with such fisheries.

Also need to examine the legal implications of providing for overages or underages.

GENERAL MONITORING AND ENFORCEMENT CONSIDERATIONS

The following basic questions were formulated by the Committee relative to general monitoring and enforcement
concems — these issues and discussions overlap with many of the preceding sections of this report. The questions
are followed by a summary of the initial agency response and the Committee’s recommendations where relevant.

1. What additional enforcement activities/duties/personnel are being envisioned for the multi-species CDQ
program, and what might be expected, generally, for a VBA program?

The Committee was informed that no significant at-sea enforcement presence would be expected for the multi-
species CDQ program. Specialists will be assigned to any new, major program, such as VBAs or CDQs, and
extra persons may be assigned, but at-sea enforcement will be largely accomplished with existing enforcement
and Coast Guard personnel. It will be relatively easy for enforcement to determine a violation by a vessel, if that
vessel is fishing when its PSC account is closed. The primary additional burden can best be expressed as a
bookkeeping or accounting exercise, and that portion of the management program will likely fall to the observer
program and in-season management. As such, extra costs associated with a VBA program should be viewed
primarily in the context of the observer program and data requirements for due process, as opposed to
enforcement personnel directly. A major, general point made is that whatever program is developed should strive
for simplicity in its design and enforcement requirements.

The general consensus feeling of the Committee is that the enforcement structure for CDQ and IFQ programs
are good enough for VBAs. As with these programs, a VBA program may not necessarily have the threat of real-
time, pulling a vessel off the water, but we will have post-season measures and the threat of vigorous sanctions,
such as vessel seizures, etc. The question still outstanding is what the standards should be (data accuracy,
observer coverage, etc) for making cases and sufficiently accommodating due process. We still need to define
what we think is sufficient, which may or may not be the same as for the CDQ and IFQ programs.

2. What methods are available to track transfers and enforce the prohibition on sale?

Tracking of transfers will likely be a function of NMFS management, perhaps the RAM division. While the
‘committee understands this, they are still concerned with the ability to determine, and impose penalties, on those
that violate the prohibitions on transfer for monetary considerations. Enforcement representatives agreed to look
further into this question, and to consult with the CFEC for information on how the State enforces their
prohibitions relative to salmon permit leasing and transfer. Related to this is the necessity to define what will be
considered a legal transaction or barter.

3. Will differential monitoring plans (across different vessel pools) pose impediments for monitoring and
enforcement?
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This question is predicated on the assumption that NMFS would establish standards which must be met by each
monitoring plan. Once approved, the existence of differential monitoring plans is not expected to impose a
substantial burden on enforcement; as previously noted, most of the burden related to monitoring will be an
accounting function, outside the direct purview of enforcement. A more likely consideration for differential plans
relates to the due process issue and the legal justification for taking a vessel off the water (would some pools be
held to a higher standard than others?).

4. What lessons from the Canadian VBA program can be applied to our potential VBA program?

Considerable discussions by the Committee centered on the Canadian “VBA’ program, and whether our VBA
program would be expected to result in similar impacts, given the different starting basis for our program.
Attendant to those discussions were questions regarding the Canadian enforcement program and whether it could
serve as a template for structuring our monitoring and enforcement program. ‘Condition of permit’ was one item
specifically mentioned to enhance compliance. Enforcement representatives agreed to consult with Canadian

DFO representatives regarding penalties, fines, permitting, program costs (including amounts of fee assessments),
size of the fishery, length of season, and other comparison features with monitoring and enforcement implications.

The Committee also requests that the Council authorize it to invite a Canadian representative (perhaps a trawl
fisherman fishing under the program) to a future Committee meeting for consultation. Staff would extend such
invitation after identification of an appropriate individual.

5. How much of the additional enforcement and monitoring activities will be additive to other program
requirements, including existing programs and programs to address Magnuson Act requirements (includes
discussion of additional requirements of the observer program)?

During discussions of data accuracy and program costs, 2 key point was raised regarding the incremental
reqmrements of a VBA program. The reauthorized Magnuson Act contains several requirements for “accurate
enumeration’ of catch and bycatch, up to and including total weight measurement. If those requirements are met,
the additional requirements for the VBA program (and costs directly associated with the VBA program) may not
be as substantial as they appear when viewed independently. While those Magnuson Act requiremeats have not
been fully assessed by enforcement (or the observer program), it was agreed that estimates of VBA program costs
should be presented, where possible, as incremental to other programs.

D F GULE OF ALA ONSIDERATION.
Because the previous report is specific to the BSAL the following section discusses aspects relevant to the GOA:
*In the GOA, there are no crab caps, so for the GOA we're talking about halibut for the time being.

*In the GOA, as with the BSAL we don't want to be target fishery-specific once the VBAs are allocated (though
we have retained that as an option). In the GOA there are not as many target fishery divisions for the PSC cap
as in the BSAL

*The predominance of 30% observer coverage vessels in the GOA will make the ability to form vessel pools all
the more important.

* The large fleet of 0% observer coverage vessels has to be considered also; we may want to consider whether
they can form a pool, as opposed to being in the default, open access fishery. Possibly this could be accomplished
based on historical data, or perhaps with some level of pooled' observer coverage. Another option is to look at
breaking up the default pool into categories by vessel size, in order to protect them from other fishers.
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ADDITIONAL ISSUES

Some additional issues are identified below for consideration relative to the proposed VBA program.

Economic leverage: The analysis should discuss the potential economic leverage for different fishery sectors
which could be created by this program. An example given was a similar issue which arose during pollock [FQ
discussions, where a two-pie allocation was proposed to protect shoreside processors from such leverage

positions.

Observer related issues: This overlaps to some degree with previous sections of this report, but is discussed here
separately. The Committee feels that additional cbserver coverage will likely be necessary, notwithstanding
additional coverages required to comply with other provisions of the Magnuson Act, because individual
accountability will likely require even more rigorous standards. The ability to use estimates, as opposed to
proving actual, precise quantities may be crucial to the viability of 2 VBA program. The Committee would
expect the analysis to provide estimates of necessary coverage levels for various fisheries and pool ‘types’ (size
of vessels, numbers of vessels, etc.).

Observer program representatives expressed concem that this program could create incentives for vessels to
compromise the collection of observer data and will put additional pressure on observers at sea. These pressures
could further compromise the collection of all data, including the data directly relevant to VBA monitoring.
Decisions will have to be made regarding the prioritization of observer duties — compliance monitoring versus
scientific data collection ~ and potentially vesting observers with some type of enforcement related authorities.
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AGENDA D-3(c)
OCTOBER 1998

HMAP and IVCP Committee
DRAFT Minutes, May 14, 1998

e ent;

Beth Stewart (AEB, Committee Chair) Bill Karp (NMFS)
Steve Hughes (NRC/UCB) Joe Terry (NMFS)
Chris Blackburn (AGDB) Gregg Williams (IPHC)
Dave Fraser (F/V Muir Milach) Kim Dietrich (APO)
John Gauvin (Groundfish Forum) Denise Fredette

Shari Gross (HANA) Jerry Brennen

Bob Alverson (FVOA) Dave Witherell (staf})

Steve Ganey (AMCC)

In February 1998, the Council formed a committee to discuss issues related to proposals for a Halibut Mortality
Avoidance Program (HMAP) and an Individual Vessel Checklist Program (IVCP). The Council agreed with the
Executive Directors recommendation that the existing VBA committee be used as a forum for these discussions.
A meeting of the HMAP/IVCP Committee was scheduled on May 14 to follow a VBA committee meeting. The
meeting was held in Seattle at the Nordby Conference Center.

The group elected Beth Stewart as committee chair. The committee worked through each proposal by first hearing
areview of the proposed program from the proposer, and then addressing the issues for resolution, which were
identified in Joe Terry’s discussion paper.

Halibut Mortali idan

John Gauvin provided a summary of the HMAP proposal. HMAP was proposed to allow and encourage
interested groundfish trawl fishermen to follow a set of procedures designed to increase substantially the survival
of halibut that are taken as bycatch. Survival rates for halibut discarded from trawl vessels is thought to depend
on deck time, tow duration, and the total weight of the haul. Rules for participating in an HMAP would include
minimum observer coverage, sampling of every haul, maximum haul duration, median haul size limits, and deck
sorting of halibut under supervision of an observer.

The Committee worked through the list of issues that needed to be resolved for this program before the proposal
can be fully analyzed. A summary of the committee’s comments are discussed below.

Deck Sorting - Every haul would be deck sorted unless sea conditions prevented safe operations for the observer
and crew. No processing of the catch would be allowed until deck sorting was complete. Some halibut may get
by and enter the factory (in catcher-processors), and those halibut would be further sorted out there. On catcher
boats, some halibut that do not get sorted on deck would be transferred below, and counted shoreside. From an
operational standpoint, the deck crew would sort out the halibut and transfer them to an observer, who would
record length and viability data before releasing it back into the sea. John expects that halibut can be sorted from
most hauls within a 20 mimzte period, and this should result in much higher survival of halibut. From a scientific
standpoint, this deck sorting procedure should result in better estimates of halibut bycatch and viability, as more
halibut would be examined by observers. .

Tow Length and Haul Size - To be in compliance with the program, vessels would need to limit the amount of
fish in their codends. To do this, a threshold haul weight standard could be established, and vessels would need
to keep their tows, on median, less than this standard to remain in compliance. Alternatively, or in conjunction
with a haul standard, the duration of tows could be limited. Itwassug&sedthatmcrmedsmvalofhahbut
could be attained if vessels limited their tow time to 2 hours.
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Observers - John thought most H&G vessels would require 2 observers onboard, as these vessels will want to
fish around the clock. Other vessels may only require 1 observer if they adjust their fishing operations.
Regardless, halibut would be sorted from every haul. Regular catch and discard sampling would be done for a
random selection of hauls, as is done currently.

TAC and PSC Allocation - For each target of an HMAP program, the PSC would need to be split into two pools,
the HMAP pool and the open access (default) pool. For fisheries that are not limited by TAC, no split of catch
quota would be required. Depending on the fishery, PSC for the default pool may need to be further subdivided
into small and large vessel pools. There are two options available to split the PSC. A mechanical formula would
split the PSC proportional to the TAC, or some other measure. A political formula would allow for more PSC

available to participating vessels as an incentive.

Rewards and Incentives - The incentive for vessels to participate in an HMAP program is additional access to
additional groundfish barvest, by increasing halibut viability and extending the halibut PSC cap. Vessels not
participating in the HMAP would likely use up their halibut PSC allocation faster due to higher mortality rates
assigned to the open access fishery. There are actually two parts to the incentive: first, vessels participating in
HMAP will have a separate allocation of PSC from the open access fishery. Second, lower halibut mortality rates
translate into more bycatch available and more groundfish harvest. Committee members suggested that a reduced
halibut mortality rate could be applied in year one based on a conservative estimate, similar to what was done for
the Pacific cod longline fishery when “careful release” regulations were implemented for that fishery.

nd Objectives - Same as for the VBA program. Simply put, the objective of an HMAP

program:stosumvalofhahbutbycatch,andallowtheﬁsheryto harvest more of the TAC within the
allowable bycatch cap.

The Commme strongly recomds that the Council move forward as soon as possible with developing
a HMAP pilot program for GOA deepwater flatfish (2nd quarter), BSAI Other flatfish (July opening),
and BSAI yellowfin sole (Fall opening). The Committee believes that an HMAP program for these fisheries
will provide useful information (including observer duties, enforcement needs, and catch measurement) for
possible application to other fisheries. These fisheries were chosen because they have relatively high halibut
bycatch rates, occur during good weather months, and are prosecuted by a core group of vessels. The pilot
program should be developed by whatever means necessary, be it a plan amendment, regulatory amendment,
experimental fishery, or whatever.

Further, the committee recommends that the Council increase attention to the issue of catch accounting
including observer coverage, data collection, and reporting. The questions regarding the observer program
include: Do we have appropriate observer coverage? Are we getting what we want from the current system? Can
we improve it? Although the Council has assigned this task to the SSC, the Committee believes this issue
warrants increased attention as it affects all future individual vessel monitoring programs. The Committee
believes that industry participation in this process will be essential.

Individual Vessel Checklist Program

Steve Ganey provided an overview of the IVCP proposal. The IVCP proposal was designed to provide trawl
vessel operators with an incentive to: (1) meet conditions that would tend to improve the estimates of total catch,
including bycatch, for a vessel and (2) reduce their bycatch of groundfish and other living marine resources. The
incentive would be access to a reserve season fishery for which up to 25% of a TAC and the attendant PSC

allowances are mgrved.
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Each target fishery would become a two-permit fishery. All licensed vessels would be eligible to participate in
the permit 1 fisheries. Only those vessels that comply with the permit 1 checklist requirements for a specific
target fishery would be able to participate in the permit 2 target fishery for the same species. The permit 2 fishery
would occur during a portion of the year that provides ample incentive to meet the checklist requirements.
Checklist requirements for year 1 would include minimum observer coverage, maximum codend size, electronic
reporting capability, accurate catch measurement via scales or full retention, and other requirements. Additional
requirements for vessels to participate in later years include a 15% reduction of PSC species bycatch , or a 10
% reduction in PSC bycatch and a 15% reduction in bycatch of all other species. These reductions would be
required for individual vessels, with reductions measured against a baseline year. -

" One significant aspect of the IVCP which differs from a VBA or HMAP program is that is would require
reductions in all types of bycatch, not just halibut and crab. The committee discussed this issue, and noted that
other programs that direct reductions in bycatch of one species had some potential to increase bycatch of other
species. Any analysis of any bycatch program, whether IVCP, VBA, or HAP should examine effects on the
bycatch of all species, including PSC and non-target groundfish.

In discussion the bycatch reduction part of this proposal, the committee noted that there would be
disproportionate costs associated with vessel processing capacity. Vessels with fishmeal plants could easily meet
the requirement by simply turning the fish into fishmeal. Increased fishmeal production would not be the intended

effect of a bycatch reduction requirement.

Checkdist requirements (sear, observers, reporting)- The checklist part of the proposal included requirements that
evaymwbesampled,ammnmmcodendsxze(SOmtforpollochZSmtforothettargets),elecu'omcreporung
daily by the observer, check-in and check-out notices, total catch measurement or full retention.

The committee noted possible obstacles to defining gear requirements for a checklist program. First, trawl gear
definitions can be difficult to enforce. For example, the mesh size regulation was dropped because of
enforceability concerns. Second, regulations may require that gear restrictions be developed in 2
nondiscriminatory manner. For example, pot limits for the crab fishery were developed as a fimction of vessel
size, and thus affect large and small vessels equally.

The committee noted that the checklist part of the proposal was not a stand-alone requirement. Without the
reward of additional TAC, the objectives and problem statement was not addressed. In light of the above
discussions, vaeGaneyageedﬂm&ebmemweahmdwaswmdMethebymhredMMnmd
moztonngaspectsIVCPproposalmtotheVBAandI-MAPprogmms PSC reductions could be a featured
characteristic of both VBAs and HMAP, as either program provides the tools to help industry lower bycatch
limnits. Thecmwptofacheckhﬂofﬁansmhﬂbthes&u&nemddwgn,mapphcabk&boﬁVBAsand
HMAP. For example, checklist items such as improved observer coverage and improvements in total catch
accounting appear to be necessary for either program.

Committee Recommendation

The Committee recommends that aspects of the IVCP be considered for incorporation into the HMAP
andVBAprograms Themmhghhghtedmﬁecheckhstreqmremeﬂappearmgetatmanyofthesame
issues. These issues include observer coverage and sampling, reporting requirements, maximum tow size,
accurate measurement of catch and discard, and bycatch reduction. ‘Further, the Committee noted that the
incentives provided under HMAP (in terms of a PSC pool and lower mortality rates) would provide more
immediate rewards to the fleet, as well as be easier to manage. Several committee members noted that adding
additional “reward” seasons would make management of small quotas difficult to attain without exceeding the

TAC.
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