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July 1999

MEMORANDUM

TO: Board and Council Members

FROM: Clarence G. Pautzke
Executive Director

DATE: July 27, 1999

SUBIJECT: Joint Board-Council Protocol

ACTION REQUIRED
Review how the joint protocol is working and recommend improvements.

BACKGROUND

The joint protocol was signed in March 1997 and is attachment | under this tab. Having been in place for two
years, now may be a good time to assess how it is working and whether changes are needed. Also attached are
the State/Federal Action Plan for the crab plan, and several other excerpts from the plan dealing with process
and procedures.



TAB 3

JOINT PROTOCOL Attachment 1

BETWEEN

NORTH PACIFIC FISHERY MANAGEMENT COUNCIL (NPFMC)
ANCHORAGE, ALASKA

and

ALASKA BOARD OF FISHERIES (BOF)
JUNEAU, ALASKA

ON

MANAGEMENT OF FISHERIES
OFF ALASKA

Recognizing that NPFMC has a legal responsibility for reviewing and recommending to the Secretary of
Commerce measures for the conservation and management of the fisheries of the Arctic Ocean, Bering Sea, and
Pacific Ocean seaward of Alaska, with particular emphasis on the consistency of those measures with the
National Standards of the Magnuson-Stevens Fishery Conservation and Management Act (Magnuson-Stevens
Act); and

Recognizing that the State of Alaska has a legal responsibility for conservation and management of fisheries
within State waters; and further, that the State system centers around BOF policy, regulations, and procedures
which provide for extensive public input; is sufficiently structured to ensure annual revisions; is flexible enough
to accommodate resource and resource utilization emergencies; and is understood and familiar to the users of
North Pacific fisheries resources; and

Recognizing that many of the fish populations in the Gulf of Alaska and the Bering Sea and Aleutian Islands
migrate freely between or spend some of the year in both Federal and State waters; and

Recognizing that State and Federal governmental agencies are limited in fiscal resources, and that the optimal
use of these monies for North Pacific fisheries management, research, and enforcement occurs through a clear
definition of agency roles and division of responsibilities.

Therefore, NPFMC and BOF enter into this Joint Protocol to achieve coordinated, compatible, and sustainable
management of fisheries within each organization’s jurisdiction in the Gulf of Alaska and the Bering Sea and
Aleutians.

L li Fisheri

This Joint Protocol applies to all fisheries off Alaska of mutual concern.

IL Duration of the Agreement

This agreement shall be reviewed by both NPFMC and the BOF and revised as necessary.

A. NPFMC and BOF shall jointly agree upon and implement an annual management cycle that provides for
coordinated, compatible, and sustainable fisheries management in State and Federal waters. Management
measures shall be consistent with the national standards of the Magnuson-Stevens Act, with the laws of the
State of Alaska, and with all other applicable laws.
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B. With regard to groundfish, the annual management cycle shall have the following elements:

1. The NPFMC and BOF will endeavor to coordinate their proposal schedules to the greatest extent
practicable.

2. The NPFMC will provide the BOF with the latest stock assessment information shortly after the
NPFMC'’s September meeting, noting any special management or conservation concerns with individual
groundfish fisheries. The NPFMC will also review fisheries management proposals that it receives that
could have impacts on State programs and forward such proposals to the BOF for consideration at an
appropriate BOF meeting. The NPFMC will provide all available information concerning such
proposals and will identify particular issues that should be analyzed before taking final action.

3. The BOF at its fall meeting will review groundfish proposals. Those proposals identified as being of
mutual concern to both the BOF and NPFMC, will be forwarded to the NPFMC for consideration at its
December meeting. The BOF will provide any information available concerning the proposals, and will
identify particular issues that should be analysed before taking final action.

4. In December the NPFMC will review stock assessments, set acceptable biological catch and harvest
limits, consider proposals and other information received from the BOF, and task staff with developing
a discussion paper on potential impacts of the proposals if adopted.

5. Final action by the BOF will occur at their next groundfish meeting following the February joint meeting
with the NPFMC. After a BOF final decision, the BOF shall adopt findings explaining the basis for the
regulation. This provision shall not apply to emergency regulations, however, justification should be
provided to the NPFMC in a timely manner, not less than ten days after the emergency action.

C. A joint NPFMC-BOF committee, not to exceed three members from each body, will be formed and meet
in January and at other times as necessary to review available analyses, proposals, and any other matters of
mutual concern, and to provide recommendations to the joint NPFMC and BOF.

D. The NPFMC and BOF will meet jointly in Anchorage each February to consider proposals, committee
recommendations, the analysis, and any other issues of mutual concern. All interested persons and agencies
shall have the opportunity to submit comments to the NPFMC and BOF at these meetings on proposals
identified as being of mutual concern, and other matters as appropriate.

E. NPFMC and BOF shall encourage ADF&G and NMFS, in carrying out their responsibilities, to consult
actively with each other, with NPFMC and BOF, and other agencies as appropriate, in order to prevent

duplication of research, management, and enforcement effort and to make optimum use of the resources
available for management of the fisheries.

F. The intent of this protocol is to provide long term cooperative, compatible management systems that
maintain the sustainability of the fisheries resources in State and Federal waters,

Approved:
For the North Pacific Fishery Management Council For the Alaska Board of Figheries

ym /;.@,

o Founcil Chairman

Wardh 7, 1?47

Date Y
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ALASKA DEPARTMENT OF NATIONAL MARINE FISHERIES

) FISE & GAME SERVICE
DIVISION OF COMMERCIAL FISEERIES : ALASKA REGION
JUNEAU, ALASKA JUNEAU, ALASKA

STATE/FEDERAL ACTION PLAN
FOR MANAGEMENT OF
COMMERCIAL KING AND TANNER CRAB FISHERIES
OCTOBER, 1993

PORPOSE: To foster improved coordination and communication
between National Marine Fisheries Service (NMFS) and Alaska
Department of Fish & Came (ADF&G) with respect to crab management
under the Fishery Management Plan for the Commercial King and
Tanner Crab Fisheries in the Bering Sea and Aleutian Islands Area
(FMP) . Interagency action groups will implement this
ccordination.

BACKGROUND: The FMP approved in 1989 establishes a State/Federal
cooperative management regime that defers crab management to the
State of Alaska with Federal oversight. The Secretary of

o~ Commerce defers to the State’s regulatory regime providing it is
consistent with the FMP, the Magnuson Fishery Conservation and
Management Act (Magnuson Act) and other Federal law.

A management goal and specific objectives are identified in the
FMP. ADF&G, in consultation with NMFS, recommends to the Alaska
Board of Fisheries (Board) appropriate management measure(s) for
a given year and geographical area to accomplish the objectives.
Three categories of management measures are available for
consideration: (1) those that are specifically fixed ahd require
an FMP amendment to change, (2) those that are framework-type
measures which the State can change without an FMP amendment but
following specified criteria, and (3) measures that are neither
rigidly specified nor frameworked in the FMP. The measures in
categories (2) and (3) may be adopted as State laws subject to .
the appeals process ocutlined in the FMP.

The State is not limited to the measures outlined above. Any
other management measures must be justified based upon
consistency with the FMP cbjectives, the Magnuson Act, and other
applicable Federal law.

Overall, the FMP has efficiently managed the crab fisheries. The
framework approach has worked well for the majority of crab
management issues. However, Category 2 management measures have

-~ been appealed to the Secretary (specifically, pot limits and

‘ registration areas). Members of the industry also have

~ criticized Board actions with respect to Category 2 measures
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(sett::.ng of guideline harvest levels). In order to avoid future
contentious problems, NMFS and ADF&G will adopt this action plan
to more formally implement State/Federal cooperation in crab
management.

ACTION: Three action groups, described below, will facilitate
this joint coordination.

a) Research Planning Group
b) Crab Plan Team
¢} State/Federal Policy Group

Research Planning Group
The purpose of this group will be to consider long-term crab

research priorities, current research activities, and each
agency’s particular research interests. The group will include
NMFS, ADF&G and university crab biologists as well as other
representatives from NMFS/Fisheries Management Division; Alaska
Fisheries Science Center and ADF&G/Division of Commercial
Fisheries. Some of these individuals a.lso may be members of the
Crab Plan Team.

This group will work on the development of a long-term plan for
applied crab research which will help foster a healthy exchange
of ideas among fishery biologists and managers on particular
needs. The plan will focus on develcpment of coptimal long-term
harvest policies. The plan will be updated annually amd will
function as a vehicle to coordinate the expenditure of crab funds
between ADF&G and NMFS and to seek additional funding for
critical research.

The group will meet annually for a one- or two-day period at a
time and place convenient for the majority of group members.

Cxab Plan Team
The annual development of the preseason guideline harvest levels

(GELs) is a dynamic process dependent on using the most curreant
information available and applying this information via analysis
and statistical modeling. Scientists from NMFS and ADF&G are
currently involved in this process.

Though individual members of the Plan Team have always
participated in the development of GHLs, public perception is’
that this is an ad hoc process. Due to the timing of the Bering
Sea surveys and the opem.ngs of the early fall fisheries, only a
limited amount of time exists to analyze, discuss, amend and
release the GHLs to the public in a tmely fashion. To release
preseason GHELs that have been reviewed using a Council process,
such as that used to establish ammual groundfish harvest
specifications under the groundfish FMPs, would require that
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current season ofening dates for the fall fisheries be delayed
and/or rescheduled, or the previous year’s Survey information
would have to be used to set GHLs in the current year. The
latter option could interfere with the FMP management objective
of biological comservation. In addition, the Council would have
to schedule a special meeting or allow time during the September
meeting to address crab management after the survey information
became available.

The purpose of a Plan Team review will be to formally incorporate
its input in the GHL process. The FMP calls for Plan Team input
in the preparation of an amnual area management report to the
Board. This report includes a discussion of the current status
of GHLsS and support for different management decisiomns. This
report is reviewed by the State, NMFS, and the Council, and
available for public comment on an annual basis.

The Plan Team will meet annually to review GHLs in a session that
is open to the public.

State/Federal Policy Group

The purpose of the State/Federal Policy Group will be to review
and discuss crab management issues prior to Board and/or Council
review. This group will include senior staff and legal counsel
and will meet annually, or more often if necessary. Many issues
may be resolved through interagency agreement. For instance,
prior to final Board action, this Policy Group could review
whether crab management proposals and petitions are consistent
with the FMP and reflect an appropriate and desired management
strategy. Also, this group will review FMP amendment proposals.
Their recommendations will be forwarded to the Board and’ the
Council, providing guidance as the Board establishes management
regulations. . :

ACTION:

In addition to the above action groups, NMFS and ADF&G will meet
anpnually with crab industry representatives to discuss crab
management issues such as, but not limited to, setting of GHLs,
stock analysis, current research, and harvest strategies. The
location of meetings will alternmate between Washington and
Alaska. These meetings will provide an opportunity for review of
crab management issues and industry imput to management agencies.

Council and Board members have agreed to form a Consultation
Group composed of a subcommittee of Council and Board members
that will meet publicly on an annual basis to focus on crab
jssues. (These meetings could occur at one of the regularly
scheduled Council or Board meetings.) This joint subcommittee
could review staff data on the status of crab stocks and
fisheries and both public and staff information regarding crab
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management and then provide guidance to the respective Council
and Board on pertinent crab issues. Council and Board
representatives would benefit by meeting for the socle purpose of
discussing crab-related issues. .

Both NMFS and ADF&G agree to jointly request Council and Board
concurrence on these action groups and their role in the
cooperative management of the king and Tanner crab fisheries in
the Bering Sea and Aleutian Islands.

This State/Federal Action Plan for Management of Commercial King
and Tanner Crab Fisheries has been approved by:

/dhv« pow,wq‘l.,

Steven Pennoyer
Director, Alaska Region
National Marine Fisheries

Service Fish & Game
_0)izi5% _ /a‘//a//é
Date Date
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2.0 PkOCEDURES FOR FMP IMPLEMENTATION

Implementation of this FMP requires an annual area management report discussing the current biological and
economic status of the fisheries, guideline harvest level (GHL) ranges, and support for different management
decisions or changes in harvest strategies as outlined on page 2-11. The Board currently receives proposals
for king and/or Tanner crab regulation changes every third year, although the schedule may be modified if
necessary. Management decision-rnaking for king and Tanner crab stocks currently follows a relatively
predictable schedule. The procedure for managing the fishery and how it encompasses research and fishing
input is described in detail in Otto (1985) and Otto (1986) with respect to king crabs, and for this FMP, are
illustrated in Figure 2.1. The precise scheduling of the various stages of this procedure may vary slightly

from year to year.

The Secretary (through the Council and the National Marine Fisheries Service (NMFS) Alaska Regional
Office) and the State have established the following protocol which describes the roles of the Federal and

State governments:

1. The Council will develop an FMP (and future amendments) to govern management of king and Tanner
crab fisheries in the EEZ of the BS/AI, prescribing objectives and any management measures found by
the Secretary to be necessary for effective management. The State will promulgate regulations
applicable to all vessels registered with the State governing the fisheries in the EEZ that are consistent
with the FMP, Magnuson-Stevens Act, and other applicable Federal law. The FMP contains three types
of management measures: (1) specific Federal management measures that require an FMP amendment
to change, (2) framework type management measures, with criteria set out in the FMP that the State must
follow when implementing changes in State regulations, and (3) measures that are ‘neither rigidly
specified nor frameworked in the FMP, and which may be freely adopted or modified by the State,
subject to an appeals process or other Federal law (see Chapter 8).

2. Representatives from the Council, NMFS, and NOAA General Counsel will participate in the State's
development of regulations for management of king and Tanner crabs in the BS/AI area, including direct
participation in the Board meeting for the purpose of assisting the State in determining the extent to
which proposed management measures are consistent with the FMP, Magnuson-Stevens Act, and other
applicable Federal law. However, these representatives will not vote on the various management
measures. The Secretary will review measures adopted by the State to determine if they are consistent
with the FMP, the Magnuson-Stevens Act and its national standards in accordance with Chapters 9 and

10.

3. The Secretary will issue Federal regulations to supersede in the EEZ any State laws that are inconsistent
with the FMP, the Magnuson-Stevens Act, or other applicable Federal law. The Secretary will consider
only those appeals asserting that a State law is inconsistent with the Magnuson-Stevens Act, the FMP,

or other applicable Federal law (see Chapter 9).

4. The Alaska Department of Fish and Game (ADF&G) will have resporisibility for developing the
information upon which to base State fishing regulations, with continued assistance from NMFS. In
carrying out this responsibility, ADF&G will consult actively with the NMFS (Alaska Regional Office
and Northwest and Alaska Fisheries Center), NOAA General Counsel, the plan team, and other fishery
management or research agencies in order to prevent duplication of effort and assure consistency with
the Magnuson-Stevens Act, the FMP, and other applicable Federal law. '

5. The FMP provides that the Commissioner of ADF&G, or his designee, after consultation with the NMFS
Regional Administrator, or his designee, may open or close seasons or areas by means of emergency
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crab FMP and its implementing regulations, to allow time for preparation, approval, and implementation of
anew FMP for king and Tanner crabs in the BS/Al area, and to prevgnt reinstitution of the Tanner crab FMP
implementing regulations which did not conform to the Magnusgft-Stevens Act national standards. A final
rule was published on May 11, 1987, (52 FR 17577) implementjdg the Secretarial Amendment repealing the

Tanner crab FMP effective April 29, 1987.

This FMP is written as a cooperative FMP in an attempt to avoid problems that were encountered in the
previous Tanner and king crab FMPs. It contains a general management goal with seven management
objectives identified, and relevant management measyfres required to meet the objectives that are presented.
Several management measures may contribute to mdre than one objective, and several objectives may mesh

in any given decision on a case-by-case basis.

The management measures are ones that have/been used in managing the king and Tanner crab fisheries of
the BS/AI area and have evolved over the history of the fishery. Addxtlonal analysis is encouraged in the
FMP to determine if alternative managem¢nt measures may be more appropriate.

This FMP attempts to avoid unnecessafy duplication of effort. It defers much of the managexﬂent to the
State, while the most controversial mgasures are fixed in the FMP and require Plan amendment to change.

Federal management oversight to determine if an action is consistent with this FMP, the Magnuson-Stevens
Act, and other applicable Federallaw is also provided in the form of a review and appeals procedure for both
State preseason and in-season gctions and through formation of a Council Crab Interim Action Committee.
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orders (EO) authorized under State regulations. Interested persons may appeal these actions to the
Secretary for a determination that the emergency orders are consistent with the Magnuson-Stevens Act,
the FMP, and other applicable Federal law. If the Secretary determines that the State action is
inconsistent with the above, the Secretary will issue a Federal regulation to supersede the State EO in

the EEZ (see Chapter 10).

6. A special means of access to the BS/AI king and Tanner crab regulatory process for nonresidents of
Alaska will be provided through an advisory committee. This Pacific Northwest Crab Industry Advisory
Committee (PNCIAC) shall be sanctioned by and operate under the auspices of the Council. This is
necessary because State law does not provide for the formation of a Board advisory committee located
outside the State. This PNCIAC shall be recognized by the State as occupying the same consultative role
on preseason and in-season management measures as all other existing State of Alaska Fish and Game
Advisory Committees, no more and no less. The Council shall establish general guidelines and
membership qualifications for the advisory group which shall be substantially similar to those guidelines
established by the State pertaining to existing advisory committees. Within this framework the advisory
committee shall establish its own by-laws and rules of procedure.

The PNCIAC shall be industry funded, but may request staff support from the Council, NMFS, and
ADF&G as needed. The PNCIAC shall meet at appropriate times and places throughout the year to
review and advise the State and the Council on crab management issues, stock status information, and
biological and economic analyses relating to the BS/AI king and Tanner crab fisheries. In addition, the
PNCIAC shall report to the Council on any relevant crab management issue by filing reports as
appropriate. The Council will also review reports as appropriate from other crab advisory committees
that normally report to the Board. The PNCIAC shall review and advise the State on proposed preseason
management measures. During the fishing season, the PNCIAC, on the same basis as any other Board
advisory committee, shall monitor ADF&G reports and data, may recommend to ADF&G the need for

“in-season adjustments, and may advise on decisions relating to in-season adjustments and “emergency-
type” actions. The PNCIAC may request review of any relevant matter to the Crab Interim Action
Committee (discussed below) and may bring petitions and appeals in its own name pursuant to Chapters
9 and 10 of this FMP, as may any other Board advisory committee.

7. A Crab Interim Action Committee (CIAC) shall be established by the Council for the purpose of
providing oversight of this FMP and to provide for Council review of management measures and other
relevant matters. The CIAC shall be composed of the following members:

Regional Administrator, NMFS, or his designee
Commissioner, ADF&G, or his designee
Director, Washington State Department of Fisheries, or his designee

‘There are three types of review the CIAC may engage in:
A. Category 1—Appeals of a Preseason Management Decision
In accordance with Chapter 9 of the FMP, any appeal of a preseason management decision that is
rejected by the Board and subsequently appealed to the Secretary will be reviewed by the CIAC prior
to the appeal being reviewed by the Secretary. The CIAC will have no authority to grant or reject
the appeal, but shall comment upon the appeal for the benefit of the Secretary.

B. Category 2—Appeals of an In-season Management Decision
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10.

Crab FMP 10

Inaccordance with Chapter 10 of the FMP, the Secretary will, to the extent possible when reviewing
any appeal of an in-season management decision, communicate with the CIAC in advance of making

- his decision whether to grant or reject the appeal in order to solicit the CIAC's comments on the
management decision at issue.

C. Category 3—Other

This category includes preseason management measures, in-season adjustments, and other matters
relative to this FMP that fishery participants believe warrant Council action or attention, and which
fall outside the Council's normal schedule for reviewing the FMP. The CIAC will not review any
management decision or action that is concurrently being reviewed through the appeals process as
outlined in Chapters 9 and 10. Such requests for review shall clearly identify the management
measures to be reviewed and shall contain a concise statement of the reason(s) for the request.

The CIAC shall function similarly to the Council's “Interim Action Committee.” The CIAC shall
consider each request for review to determine whether the management measure(s) or other relevant
matter(s) is consistent with this FMP (including compliance with framework criteria), the Magnuson-
Stevens Act, and other Federal law. Following its review, the CIAC will comment on the appeal in the
case of Category 1 and 2 reviews; may determine no action is necessary on the Category 3 request; or,
for any of the Categories, recommend the issue to the Council for full Council consideration. In all
cases, the CIAC shall issue its findings in writing.

The State will provide written explanations of the reasons for its decisions concerning management of
crab fisheries. For emergency orders, the current EO written justification provided by the State meets

this requirement.

An annual area management report to the Board discussing current biological and economic status of the
fisheries, GHL ranges, and support for different management decisions or changes in harvest strategies
will be prepared by the State (ADF&G lead agency), with NMFS and crab plan team input incorporated
as appropriate. This report will be available for public comment and presented to the Council on an
annual basis. GHLs will be revised when new information is available. Such information will be made

available to the public.

Federal enforcement agents (NOAA) and the U.S. Coast Guard (DOT) shall work in cooperatlon with
the State to enforce king and Tanner crab regulations in the BS/AI area. .

July 1998

(A\



Figure 2.1. Anmal cycle of management decision making for king and Tanner crab stocks and its interaction
with fisheries and resource assessment. Regulatory proposals are addressed every three years by the Alaska
Board of Fisheries. .
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3.0 FINDING OF CONSISTENCY OF EXISTING STAJE REGULATIONS WITH THE FMP, THE
MAGNUSON-STEVENS ACT, AND OTHER APPACABLE FEDERAL LAW

Prior to implementation of the FMP, state laws regulations are subject to mandatory review by the
Secretary. Between the date the Secretary approyés this FMP and the next regularly scheduled meeting of
the Board concerning crab management, any mémber of the public may petition any existing regulation to
the State and, if unsuccessful, to the Secretafy, in accordance with the procedure set forth in Chapter 9
herein. Ifthe Secretary finds, on the basis 6f an appeal, or as a result of mandatory review, that any existing
State law or regulation is inconsistent with the Magnuson-Stevens Act, the FMP, or applicable Federal law,
he will publish Federal rules in the FEDERAL REGISTER superseding the State laws or regulations in the

Crab FMP 12 " July 1998



90  PROCEDUREFOR COUNCIL/SECRETARY OF COMMERCE PARTICIPATIONIN STATE OF
ALASKA PRESEASON FISHERIES ACTIONS AND NMFS REVIEW TO DETERMINE
CONSISTENCY OF THE REGULATIONS WITH THE FMP, MAGNUSON-STEVENS ACT,
AND OTHER APPLICABLE FEDERAL LAW

Prior to the Board Meeting

Commencing on the date the Secretary approves this FMP, and until the next regularly scheduled Board
meeting concerning crab regulations, any member of the public may appeal any existing regulation to the
State? and, if unsuccessful, to the Secretary, and any Alaska Statute to the Secretary, in accordance with the
procedure set forth below. Secretarial review is limited to whether the challenged statute or regulation is
consistent with the FMP, the Magnuson-Stevens Act, and other applicable Federal law.

At the Board Meeting

Before the annual Board meeting, the public has an opportunity to petition the State for new regulations or
repeal of existing regulations. Copies of all proposals will be available to the public and to NMFS and the
Council. Representatives of NMFS, NOAA's Office of General Counsel, and the Council will meet with the
State and will participate in the State's discussions and deliberations for the purpose of assisting the State
in determining the extent to which proposed management measures fall within the scope of the FMP, the
Magnuson-Stevens Act, and other applicable Federal Law. However, these representatives will not vote on

the various management meéasures.

After the Board Meeting

After the meeting, the procedure for review of the resulting crab regulations follows two paths:

First, under the State Administrative Procedure Act (described in Appendix C) an interested person may
petition the Board for the adoption or repeal of a regulation. A member of the public who objects to a crab
regulation must first appeal through this procedure and must receive an adverse ruling which will be

. reviewed by the CIAC prior to the appeal being reviewed by the Secretary. The CIAC will have no authority
to grant or reject the appeal, but shall comment upon the appeal for the benefit of the Secretary. An appeal
to the Board is not limited to a challenge that the proposed regulation is inconsistent with the FMP, the
Magnuson-Stevens Act, or other applicable Federal law. The Secretary will, however, consider only
challenges to regulations alleging that the new regulations are inconsistent with the FMP, the Magnuson-
Stevens Act, or other applicable Federal law. The Secretary will not respond to comments that merely object
to a regulation or state that an alternate regulation is better unless the interested person ties the objection to
the appropriate standard of review. This will allow the Secretary to disregard frivolous comments and to
encourage interested persons to participate fully in the State procedures before seeking Secretarial
intervention. Nothing in this FMP is intended to limit any opportunity under the State Administrative
Procedure Act for an interested person to seek judicial review of regulations.

The second path of review will be a Secretarial review of the measures adopted by the Board. During this
review, the Secretary will review any measure adopted by the Board for consistency with the FMP, the
Magnuson-Stevens Act, and other applicable Federal law. The Secretary will also consider comments
submitted by the Council on any measure adopted by the State during the 20 days after the end of the Board
meeting. The Secretary may hold an informal hearing, if time permits, to gather further information

2 Current Board policy limits petitions to the subject of conservation emergencies.
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concerning the regulations under review. The Secretary will consider only comments on whether the new
regulations are consistent with the FMP, the Magnuson-Stevens Act and other applicable Federal law.

If, as a result of its own review, or its review of comments received, or as a result of an appeal of an adverse
decision in the State appeal process, the Secretary makes a preliminary determination that a regulation is
inconsistent with the FMP, the Magnuson-Stevens Act, or other applicable Federal law, then the Secretary -
will:

1. publish in the Federal Register a proposed rule that is consistent with the
FMP, the Magnuson-Stevens Act, and other applicable Federal law,
together with the reasons for the rule, and request comments for 30 days,
and

2. provide actual notice of the proposed rule to the Council and the
Commissioner of ADF&G. The State will have 20 days to request an
informal hearing.

If, after reviewing public comments and any information obtained in an informal hearing, the Secretary
decides that the State regulations in question are consistent with the FMP, the Magnuson-Stevens Act, and
other applicable Federal law, the Secretary will publish in the Federal Register a withdrawal of the proposed
rule, and so notify the State and the Council.

If the State withdraws the regulation or states that it will not implement the regulation in question, the
Secretary will publish in the Federal Register a withdrawal of the proposed rule. The State may choose to
withdraw its rule as a result of its own appeals procedure or because of the review procedure set up under

this FMP.

If, after reviewing public comments and any information obtained in an informal hearing, the Secretary
decides that the regulations in question are inconsistent with the FMP, the Magnuson-Stevens Act, or other
applicable Federal law, the Secretary will publish in the Federal Register a final rule that supersedes the State
regulation in the EEZ. Such rules are Federal regulations, which will comply with Federal rulemaking
procedures and be enforced as Federal law.

If preseason changes are made at a Board meeting which takes place later in the year than anticipated here,
or if there is not time to follow the procedure described in this chapter so that any final Federal rule that may
be necessary can be effected in a timely fashion, the Secretary will notify the Council and the Commissioner
of ADF&G that he will use an expedited review procedure, possibly including deletion of the requirement
for initial appeal to the State, and explain what the procedure is. In the expedited review, the Secretary will
provide for comment by the Council (or a committee of the Council) and the Commissioner of ADF&G if
at all possible. However, if necessary, the Secretary can immediately publish in the Federal Register an
interim final rule that supersedes in the EEZ any State regulation that the Secretary finds is inconsistent with
the FMP, the Magnuson-Stevens Act, or other applicable Federal law, and ask for comments on the interim

final rule. .
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10.0 } PROCEDURE FOR APPEAL TO THE SECRETARY OF COMMERCE TO SET ASIDE AN IN-
SEASON ACTION OF THE STATE

For the purposes of this section, an in-season appeal is an appeal of any action by the State, other than an
action taken by the State that NMFS had already reviewed in the process described above. It includes an
appeal of an action of the Board, of the ADF&G, or of the State legislature. The in-season appeal process
is limited similarly to the preseason review process, in that the Secretary will only consider appeals that the
State regulation is inconsistent with the FMP, the Magnuson-Stevens Act, or other applicable Federal law.
For example, where State in-season, discretionary action is alleged to violate a Magnuson-Stevens Act
National Standard, a management measure fixed in the FMP, or fails to follow the criteria set forth in the
FMP for a decision under a frameworked management measure, an appeal to the Secretary would be
appropriate. The Secretary will not consider appeals that merely state that the appellant does not like the
regulation or prefers another. The latter argument is to be presented to the State.

If a person believes that an in-season action of the State is inconsistent with the FMP, the Magnuson-Stevens
Act, or other applicable Federal law, the person must, within 10 days of the issuance of the in-season action,
submit to the Secretary in writing a description of the action in question and the reasons that it is inconsistent
with the FMP, the Magnuson-Stevens Act, or other applicable Federal law. The Secretary will immediately
provide a copy of the appeal to the CIAC and the Commissioner of ADF&G. The Secretary will, to the
extent possible when reviewing any appeal of an in-season management decision, communicate with the
CIAC in advance of making his decision whether to grant or reject the appeal in order to solicit the CIAC's
and the Commissioner’s comments on the management decision at issue. If time permits, he will allow them
5 days for comment on the appeal. If the Secretary determines that there is not sufficient time available for
this review, he will seek comments by telephone from the Commissioner of ADF&G and from the Council.

State crab regulations grant certain rights to appeal in-season area closures. An interested person may wish
to pursue State appeal procedures along with the procedure described here. If, after review of the appeal and
any comments from the Commissioner of ADF&G and the Council, the Secretary determines that the
challenged action is consistent with the FMP, the Magnuson-Stevens Act, and other applicable Federal law,
he will so notify the appellant, the Commissioner of ADF&G, and the Council.

If, after review of the appeal and any comments of the Commissioner of ADF&G and the Council, the
Secretary finds that the in-season action is inconsistent with the FMP, the Magnuson-Stevens Act, or other
applicable Federal law, and that for good cause he must immediately issue Federal regulations that supersede
State regulations in the EEZ, he w:ll publish in the Federal Register the necessary final Federal rule and

request comments on the rule.

If, after review of the appeal and the comments of the Commissioner of ADF&G and the Council, the
Secretary makes a preliminary determination that the action is inconsistent with the FMP, the Magnuson-
Stevens Act, or other applicable Federal law, but that Federal regulations that supersede the State regulation
in the EEZ need not be implemented immediately, he will follow the procedure for preseason actions (see
Chapter 9). That is, he will publish a proposed rule in the Federal Register and request comment, provide
the State with an opportunity for an informal adjudicatory hearing, and either withdraw the proposed rule
or publish a final rule that supersedes the State rule in the EEZ. This would be a Federal action and would

comply with Federal rulemaking procedures.
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Ap;iendix A  State/Federal Action Plan

The following document is the State/Federal Action Plan for the commercial king and Tanner crab fisheries. oo
This Action Plan details the cooperative management system for BSAI crab fisheries between the North .

Pacific Fishery Management Council and the State of Alaska.
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Appendix C  State of Alaska Management Structure

Institutions: The State Organizational Act of 1959 provided for Alaska Statutes, Title 16, which deals with
Alaska Fish and Game Resources. Article 1 provides for a Department of Fish and Game whose principal
executive officer is the Commissioner of Fish and Game. The Commissioner is appointed by the Governor
for 5 years. The Commercial Fisheries Division was established to manage all commercially harvested fish
species in Alaska. The Division is headed by a director who supervises four regional supervisors. The
regions are further separated into management areas. Area management biologists are responsible for
collecting catch data and monitoring fisheries in their areas. A Subsistence Section within the
Commissioner's Office was established to document subsistence needs and utilization and to make
recommendations for developing regulations and management plans to ensure subsistence use preference.

The enforcement of fish and game laws and regulations is provided by ADF&G and the Alaska Department
of Public Safety (ADPS). The fish and wildlife protection officers of the ADPS operate independently of
the ADF&G, although communication between the two departments is maintained and activities are

coordinated.

Jurisdiction: ADF&G asserts management authority over all migratory fish and shellfish species which enter
and leave territorial waters of the State, including the migratory fish and shellfish taken from State waters
which are indistinguishable, in most instances, from those taken from adjacent high seas areas. Regulations
governing migratory fish and shellfish cover both areas and are enforced by the State's landing laws. These
landing laws prohibit the sale or transportation within State waters of migratory fish and shellfish taken on
the high seas unless they were taken in accordance with State régulations.

The Fisheries Regulatory Process: The Alaskan system has a seven-member Board, composed of fishermen
and other businessmen appointed by the Governor, which considers both public and ‘staff regulatory
proposals in deciding on regulatory changes. The Board is required by law to meet or hold 2 hearing at least
once a year in each of the following areas of the State in order to assure all people of the State ready access
to the Board: (a) Upper Yukon-Kuskokwim-Arctic, (b) Western Alaska (including Kodiak), (c) South
Central, (d) Prince William Sound (including Yakutat), and (e) Southeast. Since the late 1960s, the Board,
and before it, the Board of Fish and Game, has usually held a minimum of two meetings annually to adopt
changes in the fisheries regulations. The fall Board meeting, usually held in early December, considers
proposals for changes in sport fishing regulations and in commercial and subsistence finfish regulations. A
spring Board meeting, usually held in late March or early April, considers commercial and subsistence
shellfish regulatory proposals (see Chapter 2). Regulations which may be adopted by the Board cover.
seasons and areas, methods and means of harvesting, quotas, and times and dates for issuing or transferring

licenses and registrations.

Advisory committees, composed of people concerned about the fish and game resources of their locality,
serve as local clearinghouses and sources of proposals for Board consideration. Following submission of
advisory committees and public proposals, ADF&G staff members review thie proposals and redraft the
wording, when necessary, to conform to the style required. ADF&G also submits proposals for the Board's

consideration.

In adopting new regulations, the Board follows Alaska's Administrative Procedure Act. This act has several
requirements: At least 30 days prior to the adoption of new regulations, a notice giving the time and place
of the adoption proceedings, reference to the authority under which the regulations are proposed, and a
summary of the proposed action, must be published in a newspaper of general circulation and sent to all
interested people who have asked to be informed of the proposals. During the proceedings, the public must
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Appendix B
Act

10.

Crab FMP

National Standards of the Magnuson-Stevens Fisherv Conservation and Management

Conservation and management measures shall prevent gi;erﬁshing while achieving, on a
continuing basis, the optimum yield from each fishery fo;’ the United States fishing industry.

Conservation and management measures shall be ba§éd upon the best scientific information

available.
To the extent practicable, an individual stock of QA shall be managed as a unit throughout

. itsrange, and interrelated stocks of fish shall be phanaged as a unit or in close coordination.

Conservation and management measures/shall not discriminate between residents of
different states. If it becomes necessary/to allocate or assign fishing privileges among
various United States fishermen, such alJocation shall be (a) fair and equitable to all such
fishermen, (b) reasonably calculated to promote conservation, and (c) carried out in such a
manner that no particular individual, cofporation, or other entity acquires an excessive share
of such privileges.
Conservation and management meagures shall, where practicable, promote efficiency in the
utilization of fishery resources; exgept that no such measure shall have economic allocation

as its sole purpose.

Conservation and managemenf measures shall take into account and allow for variations
among, and contingencies in,ffisheries, fishery resources, and catches.

Conservation and managgment shall, where practicable, minimize costs and avoid
unnecessary duplication. :

Conservation and mahagement measures shall, consistent with the conservation
requirements of this Act (including the' prevention of overfishing and rebuilding of
overfished stocks), take into account the importance of fishery resources to fishing
communities in ordefr to (A) provide for the sustained participation of such communities,
and (B) to the extenypracticable, minimize adverse economic impacts on such communities.

Conservation and' management measures shall, to the extent practicable, (A) minimize
bycatch and (B)to the extent bycatch cannot be avoided, minimize the mortality of such

bycatch. :

Conservation dnd management measures shall, to the extent practicable, promote the safety
of human life/at sea.
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be given an opportunity to testify on the proposed changes. If a new regulation is adopted, it must be
submitted to the Lieutenant Governor through the Attorney General's office. Thirty days after being filed
with the Lieutenant Governor, the new regulation becomes effective. Because of these requirements, new
regulations usually do not become effective until about 2 months after being adopted by the Board.
Regulatory flexibility is given to the Commissioner of Fish and Game and to his authorized designees to
adjust seasons, areas, and weekly fishing periods by emergency order.

The requirements outlined in the preceding paragraph do not apply in the case of emergency regulations,
which may be adopted if needed for the immediate preservation of public peace, health, safety, or general
welfare. An emergency regulation remains in effect 120 days unless it is adopted as a permanent regulation
through the procedure described above. Emergency regulations have the same force and effect as permanent
regulations. The Board has delegated authority to the Commissioner to adopt emergency regulations where
an emergency exists as described in AS 44.62.250.

Appeals to the Board of Fisheries

Reconsideration of issues during a meeting: During a Board meeting, any Board member may move
to reconsider an issue regardless of how the member voted on the original issue. Board Policy
#80-78-FB requires that the motion be made prior to the adjournment of the meeting, that the motion
be supported with new evidence, unavailable at the time of the original vote, and that public notice

be given as to when reconsideration will occur.

Petitions to the Board: Under Section AS 44.62.220, an interested person may petition the Board for
the adoption or repeal of a regulation. Upon receipt of a petition requesting the adoption,
amendment or repeal of a regulation, the Board shall, within 30 days, deny the petition in writing
or schedule the matter for public hearing. The Board and the Board of Game adopted a Joint Board
Petition Policy which limits the scope of petitions they are willing to act upon outside of the normal
regulatory cycle. The Joint Board recognized that inrare instances extraordinary circumstances may
require regulatory changes outside this process. Therefore, it is the policy of the Board and the
Board of Game that petitions will only be accepted if the problem outlined in the petition results in
a finding of'emergency. In accordance with State policy (AS 44.62.270), emergencies will be held
to a minimum and rarely found to exist. Alaska Statute 44.62.250 specifies that in order to adopt
emergency regulations, the agency must find that it is necessary for the immediate preservation of
the public peace, health, safety, or general welfare. If such a finding is made, the agency adopting
the: emergency. regulation shall submit a copy to the Lieutenant Govemnor for filing and for
publication in the “Alaska Administrative Register”. Notice of adoption shall be given within five
days of the adoption. Failure to give notice within ten days automatically repeals the regulation.
For fish and game regulations, the Boards determined that an emergency is an unforeseen,
unexpected event that either threatens a fish or game resource, or an unforeseen, unexpected resource
situation where a biologically allowable resource harvest would be precluded by delayed regulatory
action and such delay would be significantly burdensome to the petmoners since the resource would -
be unavailable in the future.

In 1995, the Board of Fisheries modified its petition policy for category 2 measures in the BSAI king and
Tanner crab FMP (see State Regulation 5 AAC 39.998). The Board of Fisheries recognizes that in rare
instances, circumstances may require regulatory changes outside the process described in 5 AAC 96.625(b) -
(d). Notwithstanding 5 AAC 96.625(f), a petition for a regulatory change may be submitted under this
section and 5 AAC 96.625(a) for a Category 2 management measure in a Bering Sea/Aleutian Islands king
or Tanner crab fishery described in the federal Fishery Management Plan (FMP) for the Commercial King
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and Tanner Crab Fisheries in the Bering Sea/Aleutian Islands. It is the policy of the Board of Fisheries that
a petition submitted under this section will be denied and not scheduled for hearing unless the petition:

(1) addresses a Category 2 management measure and is filed within 30 days from the date that the
board adopted that Category 2 management measure;

(2) presents an issue that is not solely allocative; and

(3) presents new legal, biological, or management information that indicates the regulation may not
be consistent with the federal FMP."

Appeals to the Commissioner of Fish and Game

Petitions: Board Policy #79-53-FB delegates authority to the Commissioner to adopt emergency
regulations, during times of the year when the Board is not in session. The Commissioner may
adopt, in accordance with the Administrative Procedure Act (AS 44.62), an emergency regulation
where an emergency exists as described in AS 44.62.250. All emergency actions shall, to the full
extent practicable, be consistent with Board intent. The Commissioner is further required to consult,
if possible, with members of the Board to obtain their views.:

In-season Managcement Actions: Within 5 days after the closure of any registration area, an
individual holding a king or Tanner crab permit issued by the Commercial Fisheries Entry
Commission or the owner of any vessel registered to that area may formally request the
commissioner to reopen the area. The commissioner shall personally review pertinent information
on the condition of crab within the area, and shall formally announce his decision within 14 days of
the request. SAAC 34.035(d), 35.035(d).

Judicial Review: The APA in Section 44.62.300 provides for court review of regulatory actions of
the Board or commissioner. An interested person may get a judicial declaration on the validity of
aregulation by bringing an action for declaratory relief. All actions are to be brought in the Superior
Court. The court may declare the regulation invalid for a substantial failure to comply with required
administrative procedures (AS 44.62.010-44.62.320) or, in the case of an emergency regulation or
order of repeal, upon the grounds that the facts recited in the statement do not. constitute an
emergency under AS 44.62.250.
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