AGENDA C-1(a-b)

JUNE 2006
MEMORANDUM
TO: Council, SSC and AP Members
FROM: Chris Oliver \ \ ESTIMATED TIME
Executive Director 12 HOURS

(all C-1 items)

DATE: May 23, 2006

SUBJECT: IR/TU
ACTION REQUIRED

a) Final action on Amendment 80 EA/RIR/IRFA
b) Review proposed data collection program, and take action as necessary

Amendment 80

Amendment 80 proposes to allocate rock sole, flathead sole, yellowfin sole, Al Pacific ocean perch, and
Atka mackerel to the Non-AFA Trawl catcher processor sector. In addition, the proposed action would
allocate PSC limits to the sector for use in their BSAI directed fisheries. The proposed action would
establish a cooperative program for qualified Non-AFA Trawl catcher processor participants. To maintain
existing fishing activity among non-allocated species in the BSAI and the GOA, sideboards are included
in the proposed action. Finally, Amendment 80 includes options for increasing the CDQ program
allocation of the five species noted above, secondary species taken incidental in these fisheries, and PSC
limits.

In April 2006, the Council reviewed the Amendment 80 EA/RIR/IRFA Public Review draft, but did not
take final action. The Council modified some of the components and options of the proposed action and
narrowed the focus of the preliminary preferred alternative. Staff has updated the EA/RIR/IRFA to reflect
the changes to the components and options and the preliminary preferred alternative. The revised
EA/RIR/IRFA for Amendment 80 was released for public review on May 9. The executive summary of
this analysis is attached as Item C-1(a). A copy of the current alternatives, components, and options for
Amendment 80 is attached as Item C-1(a)(1). An additional table for the analysis is attached as Item C-
1(a)(2) and modified tables (Table ES-2 on page viii, Table ES-7 on page xii, Table ES-13 on page xvii,
and Table 3-97 on page 242) are attached as Item C-1(a)(3). The table modifications are limited to the
threshold allocation and the total allocation amounts when ITAC exceeds the threshold. The Council 1s
scheduled to take final action at this meeting.

Data Collection Program

A data collection program is included in this action, and a summary of the program will be presented to
the industry on Monday, June 5 from 6 to 8 pm in Fisherman’s Hall. The proposed data collection
program will also be presented to the SSC. The purpose of these presentations is to receive input from the
industry and SSC on the data collection program for Council consideration (Section 3.2.12.15 and
Appendix 3 in the document).
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AGENDA C-1(a)
JUNE 2006

EXECUTIVE SUMMARY FOR AMENDMENT 80

The North Pacific Fishery Management Council (Council) has long recognized the need to reduce
bycatch, minimize waste, and improve utilization of fish resources to the extent practicable in order to
provide the maximum benefit to present generations of fishermen, associated fishing industry sectors,
communities, and the nation as a whole. Since at least 1995, the Non-AFA Trawl CP sector has had the
highest discard rate in the Bering Sea and Aleutian Islands (BSAI) groundfish fisheries. Although the
overall retention level in that sector has increased in the last decade, it is still well below other BSAI
sectors. The Non-AFA Traw!l CP sector primarily participates in multi-species fisheries that operates
under a “race for fish”, where vessels attempt to maximize their harvest in as little time as possible, in
order to claim a larger share of the available quota. Because vessels are competing with each other for
shares of the total quota, an individual vessel may be penalized for undertaking actions to reduce
incidental catch, such as searching for cleaner fishing grounds. To provide the sector with a tool to
increase economic efficiency when reducing incidental catch and minimizing waste, the Council in
October 2002, initiated Amendment 80, an action that would eliminate the race for fish among members
of the sector that wanted to join a cooperative.

Amendment 80 would provide specific groundfish allocations to Non-AFA Trawl CP sector and allow the
formation of cooperatives. Sector allocations and associated cooperatives would allow participants to
focus less on harvest maximization and more on optimizing their harvest. This in turn could allow
reduction of incidental catch, improve retention, and improve utilization, while still improving the
economic health of the harvesting and processing, all of which address the problem statement for
Amendment 80.

Four strawman alternatives are considered to compare the impacts of the proposed program components,
a status quo alternative (Alternative 1) and three alternatives that would allow the formation of multiple

(Alternatives 2 and 4) or single (Alternative 3) cooperatives. The alternatives evaluated in this analysis
are summarized in the table below.
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Executive Summary

Alternative 2

Alternative 3

Alternative 4

Alternative 1
{Status Quo)
Primary Target None
Species to be
Allocated

yellowfin sole, rock sole,
flathead sole, Atka mackerel,
Aleutian Islands Pacific
Ocean perch

yellowfin sole, rock sole,
flathead sole, Atka mackerel,
Aleutian Islands Pacific
Ocean perch

yellowfin sole, rock sole, flathead

sole, Atka mackerel, Aleutian
Islands Pacific Ocean perch

Allocation to Sector {None

Allocation: Sector's retained
catch over all retained catch,
1998-2002

Management: Hard cap

Yellowfin sole: all yellowfin
sole in excess of 125,000 mt
threshold to be divided 30%
to sector and 70% to other
traw!; rollover to the Non-
AFA Trawl CP sector; no
AFA yellowfin sole
sideboards for yellowfin sole
threshold fishery

Allocation: Sector’s retained
catch over all total catch,
1995-2003

Management: Soft cap,
rollover to sector

Yellowfin sole: all yellowfin
sole in excess of 100,000 mt
threshold to be divided 70%
to sector and 30% to other
trawl; rollover to the Non-
AFA Trawl CP sector; no
AFA yellowfin sideboards for
yellowfin sole threshold
fishery

Allocation: Yellowfin sole 82.5%,

rock sole 97%, flathead sole
98%, EAI/BS and CAl Atka
mackerel 98% reduced to 90%
over a 4-year period at 5% per
year starting in second year. WAl
Atka mackerel 100%. EAIl and
CAl Al POP 95% reduced to
90% the second year. WAl POP
98%.

Management: Hard cap for sector

and an ICA for fixed gear sectors
and trawl limited access fishery;
rollover of allocated species and
PSC to H&G sector, halibut PSC
rollover discounted 5%

Yellowfin sole: all yellowfin sole in

excess of 125,000 mt threshold
to be divided 60% to H&G sector
and 40% to the general limited
access fishery; allow rollovers to
the Non-AFA Trawl CP sector;
no AFA yellowfin sole sideboards
in the threshold fishery

Public Review Draft May 22, 2006
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BS,‘.)oun(lﬁsh Amendment 80 ) Executive Summary

g:::::tg: 01) Alternative 2 Alternative 3 Alternative 4
Allocation of ) PSC allocated by target |Sector allowance based on  [Sector allowance based on:  |Two halibut PSC options
Prohibited Species | fishery and shared average historic PSC usage |a) average PSC usage, by 1) H&G sector allowance based on

among all trawl vessels

in directed fishery for
allocated primary species
plus Pacific cod,1998-2002

fishery, of all trawl in each
PSC fishery group for
allocated primary species
plus Pacific cod, 1995-2003
b) apply sector proportion as
determined above
c) reduce by §%

average historic usage of PSC
from 2000-2004.

Reduce calculated halibut PSC
allowance to 80% of
apportionment amount phased in
at 5% per year starting in the
second year.

2) Allocate PSC based on sector's
percentage allocations of
Amendment 80 species
multiplied by trawl PSC amounts
apportioned to target species
staying within 2,200 mt minimum
and 2,450 mt maximum.

Crab PSC apportionment amounts
are 37.52% red king crab,
61.44% C. opilio, 52.64% for
Zone 1 C. bairdi, and 29.59% for
Zone 2 C. bairdi. Reduce crab
PSC allocations to 80% of
apportionment amount phased in
at 5% per year starting in second
year.

Determined by Congress

determined by Congress

determined by Congress

Sector Eligibility determined by Congress
Cooperative None
formation

Threshold: 15% minimum of

eligible participants and
must be comprised of at
least two separate entities

Threshold: 67% minimum of
eligible vessels and must be
comprised of at least three
separate entities

Threshold: 30% minimum of
eligible vessels and must be
comprised of at least three
separate entities

Public Review Draft May 22, 2006
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Executrve Summary

?sl:::::tg: 01) Alternative 2 Alternative 3 Alternative 4
Cooperative None Allocation: based on retain Allocation: based on total Allocation: based on total catch
allocation catch history, 1998-2002 catch history, 1995-2003 history, 1998-2004 drop 2
drop 3
For Atka mackerel each vessel For Atka mackerel each vessel
would receive its historic For Atka mackerel each vessel| would receive its historic catch
catch for all area combined. | would receive its historic for all areas combined. Vessels
Vessels less than 200" in catch for all area combined. | less than 200’ in length and less
length and less than 2% of Vessels less than 200’ in than 2% of the sector's Atka
the sector’s Atka mackerel length and less than 2% of mackerel history will receive their
history will receive their the sector’s Atka mackerel allocation by area according to
allocation by area according | history will receive their catch distribution in those areas.
to catch distribution in those | allocation by area according | The remainder of the Atka
areas. The remainder of the | to catch distribution in those | mackerel allocation in each of
Atka mackerel allocation in areas. The remainder of the | the subareas will be aliccated
each of the subareas will be | Atka mackerel! allocation in equally in each area to vessels
allocated equally in each each of the subareas will be | that are greater than 200’ length
area to vessels that are allocated equally in each or have more than 2% of the
greater than 200’ length or area to vessels that are sector's Atka mackerel
have more than 2% of the greater than 200’ length or allocation.
sector's Atka mackerel have more than 2% of the
allocation. sector's Atka mackerel A qualified vessel that has not
allocation. fished after 1997 will receive an
A qualified vessel that has not allocation no less than 0.5% for
fished after 1997 will receive |A qualified vessel that has not | yellowfin sole, 0.5% for rock
an allocation no less than fished after 1997 will receive | sole, and 0.1 percent for flathead
0.5% for yellowfin sole, 0.5%| an allocation no less than sole.
for rock sole, and 0.1 0.5% for yellowfin sole, 0.5%
percent for flathead sole. for rock sole, and 0.1
percent for flathead sole.
Excessive share None No limit on consolidation No single person can hold no [No single person can hold more
limits more than 50% of the catch | than 30% of the catch history of
history of an allocated an allocated either on an
species aggregate basis
Initial allocation grandfathered
No vessel may harvest more than
10% of the entire sector
allocation. tnitial allocation
grandfathered
iv
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Executive Surmmary

Alternative 1
(Status Quo)

Alternative 2

Alternative 3

Alternative 4

Sideboards None

For sector: established based

on participation in other
fisheries, 1998-2002; for
GOA halibut PSC based on
usage by area, 1998-2002;
only vessels that have GOA
wide weekly participation in
the flatfish fisheries over the
threshold during the
qualifying period would be
eligible to participate in the
GOA flatfish fisheries

Within sector: established

between cooperative and
non-cooperative participants
for unallocated species

For sector: established based

on participation in other
fisheries, 1995-2003; for
GOA halibut PSC based
usage by area, 1995-2003

Within sector: established

between cooperative and
non-cooperative participants
for unallocated species

BSAIl
None

GOA

1) Eligible to participate in the GOA
flatfish fisheries based on 10
weeks of participation in flatfish
fishery using 1998-2004.

2) Sector vessels that have fished
80% of their weeks in the GOA
from 2000 to 2003 will be exempt
from GOA halibut sideboards

3) Gulf-wide halibut sideboards
calculated based on actual
usage for each target fishery
within each area for the Non-
AFA Trawl CP sector using
1998-2004

4) GOA pollock, Pacific cod, and
directed rockfish sideboards for
the Non-AFA Trawl CP sector
based on retained catch of the
sector as a percent of retain
catch of all sectors from 1998-
2004

5) CGOA rockfish demonstration
program takes precedence.

6) Sideboards apply to vessels and
LLPs used to generate harvest
shares

7) GOA rationalization program
when complete will supersede
Amendment 80 sideboards

8) Sideboards for PSC and GOA
would be allocated between
cooperative and non-cooperative
vesselflicenses based on same
formula as Component 10

9) Each cooperative will receive its
GOA sideboards

Public Review Draft May 22, 2006
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Execulive Summary

Alternative 1

(Status Quo) Alternative 2 Alternative 3 Alternative 4
chQ 7.5% of groundfish and  |10% of allocated species, plus | 15% of allocated species, plus 10% of allocated species and
prohibited species secondary species caught secondary species caught secondary species caught
(except herring) incidentally in directed incidentally in directed (except Pcod) taken incidentally
allocated to CDQ fisheries, to CDQ fisheries, to CDQ in directed fisheries, to CDQ
multispecies fishery multispecies fishery; PSQ multispecies fishery; PSQ multispecies fishery; PSQ

proportional to the CDQ
allocation

proportional to the CDQ
allocation

proportional to the CDQ
allocation

Public Review Draft May 22, 2006
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BSAI Groundfish Amendment 80 Executive Summiiiy

Regulatory Impact Review

Effects on Harvest Participant and Fishing Practices

Alternative 1: Status Quo/No Action

Maintaining the status quo is expected to result in the continuation of existing fishing practices and
patterns. Participants in the Non-AFA Trawl CP sector will likely continue to focus the majority of their
fishing effort on several flatfish species, Atka mackerel, Al Pacific Ocean perch and Pacific cod in the
BSAIL Some vessels in the sector will also participate in GOA fisheries. Under this alternative, trawl
participants will continue to race for fish. Trawl fisheries will continue to be prematurely closed due to
constraining halibut PSC allowances. Sector discard rates will likely improve, but overall the retention
rates will continue to lag behind the rest of the BSAI sectors. Contributing to the improved retention rates
is the impending groundfish retention standard (GRS) action. Amendment 79, if approved by the
Secretary of Commerce, would phase in the GRS over a four-year period. Originally approved by the
Council in June 2003, the GRS was to begin in 2005 with a starting GRS rate of 65 percent. Over the
subsequent four-year period, the GRS would gradually increase, culminating at 85 percent in the fourth
year. The action would only require Non-AFA Trawl CP vessels greater than or equal to 125 ft. LOA to
comply with the GRS. Non-AFA Trawl CP vessels less than or equal 125 ft. LOA would be exempt from
the GRS. To monitor and enforce the GRS, sector vessels greater than or equal to 125° LOA would be
required to measure all catch on flow scales and all hauls must be observed. Many of the vessels already
have flow scales onboard, but seven vessels need to install the scales. All sixteen vessels greater than 125
ft. LOA would also be required to carry an extra observer. Where feasible, GRS could reduce economic
returns from fisheries to members of the sector.

Alternative 2

Under Alternative 2, the allocation percentages to the Non-AFA Trawl CP sector are expected to be
sufficient to keep the sector’s groundfish catch levels about the same as their historic catch (see Table ES-
1). However, the remaining portion of groundfish reserved for the general limited access fishery would be
substantially less than historic harvests and may disadvantage members of other sectors, particularly non-
AFA catcher vessels. The remaining amount of groundfish reserved for the trawl limited access fishery is
less than the combined AFA Trawl CP and CV sideboards for each of the species. Between 1995 and
1997, vessels whose catch history was assigned to the AFA Trawl CP and CV sectors participated in the
fisheries allocated to the Non-AFA Trawl CP sector in larger numbers.

Table ES -1 Allocations of Amendment 80 species under Alternative 2

Alternative 2
Allocated Species Non-AFA Trawl CP sector Trawl limited access fishe!
Allocation percent Allocation percent
Atka mackerel 99.7% 0.3%
Flathead sole 96.8% 3.2%
Al POP 100% 0.0%
Rock sole 95.4% 4.6%
Yellowfin sole 88.5% 11.5%

Source: Data summarized from 1995-2004 NOAA Fisheries Weekly Production Reports.

Under this alternative, the yellowfin sole threshold program could provide the opportunity for the AFA
Trawl CP and CV sectors and the Non-AFA Trawl CV sector to expand their harvest of yellowfin sole in
periods when BSAI pollock TAC declines relative to yellowfin sole. In that circumstance, 30 percent of
the TAC over 125,000 mt would be assigned to the Non-AFA Trawl CP sector. The remaining 70 percent
of the TAC would be apportioned to the trawl| vessels that are not a part of the Non-AFA Trawl CP sector.
Allocating 70 percent of the TAC, above the 125,000 mt level, would provide expanded harvesting
opportunities for these sectors. Table ES-2 provides the yellowfin sole allocation to the Non-AFA Trawl
CP sector and the trawl limited access fishery given different TAC levels.

Public Review Draft May 22, 2006 vii



BSAl Groundfish Amendment 80 Executive Summary

Table ES -2 Yellowfin sole allocation to the Non-AFA Trawl CP sector and the trawl limited access fishery to
include threshold allocations under different TAC levels for Alternative 2.

TAC 125,000 | 140,000 | 150,000 | 160,000 | 170,000
CDQ allocation (10%) 12,500 14,000 15,000 16,000 17,000
ICA (Assumed 5%) 5,625 6,300 6,750 7,200 7,650
ITAC 106,875 | 119,700 | 128,250 | 136,800 | 145,350
Non-threshold Trawl limited access allocation 12,291 13,766 14,749 15,732 16,715
Non-threshold Non-AFA Trawl CP Sector allocation 94,584 | 105,935 | 113,501 | 121,068 | 128,635
Threshold allocation to trawl limited access 2,275 8,260 14,245
Threshold allocation to Non-AFA Trawl CP sector 975 3,540 6,105
Total allocation for trawl limited access 12,291 13,766 17,024 23,992 30,960
Total allocation for Non-AFA Trawl CP sector 94,584 | 105,935 | 115,776 | 124,608 | 134,470

The PSC allocation to the Non-AFA Trawl CP sector under Alternative 2 would likely be sufficient to
harvest their entire allocation of groundfish. However, the remaining halibut PSC for all other trawlers
could be insufficient to harvest the allocation of groundfish to the general limited access fishery. Given
the historically usage of halibut PSC from 1995 to 1998, there is the potential for the remaining trawl
sectors to fall short of the necessary halibut PSC needed to harvest the remaining groundfish, if, for
example, the Pacific cod TAC were to increase relative to pollock TAC. Table ES-3 provides the PSC
allocation under Alternative.

Table ES - 3 PSC allocations for Alternative 2 based on PSC usage by the Non-AFA Trawl CP sector from

1998 to 2002
. Percent of PSC usage using average of

PSC Species annual pgercentéJ 9
Halibut 77.43%
Red king crab 80.37%
C. opilio 94.37%
Zone 1 C. bairdi 90.41%
Zone 2 C. bairdi 94.56%

Source: Amendment 80 database. At this time, only data for 2003 was available for halibut.

Under Alternative 2, PSC allowance would be allocated to the Non-AFA Traw! CP sector for use while
targeting their allocation of groundfish and any other non-allocated BSAI groundfish. PSC allowance
allocated to the sector will be further divided between the cooperatives and the non-cooperative pool.

Based on the eligibility requirements under this alternative, there appear to be 26 vessels that qualify for
the Non-AFA Trawl CP sector. Four vessels with trawl CP licenses failed to harvest the required 150 mt
of BSAI groundfish with trawl gear and process that catch between 1997 and 2002.

Under Alternative 2, 15 percent of the qualified vessels would be needed to form a cooperative. In
addition, at least three unique entities (using the 10 percent AFA rule) are required for cooperative
formation. Since under Alternative 2 there are likely to be 26 qualified vessels, at least four of these
vessels would be needed to form a cooperative. If each of the cooperatives had the minimum required
four qualified vessels, six cooperatives would be formed in the Non-AFA Trawl CP sector. This provision
should help to ensure that each vessel is given the opportunity to join a cooperative. Alternatively, the
“odd-person-out” may have less of a voice in deciding the terms of the cooperative agreement. It seems
less likely that the “odd-person-out” would be worse off under this alternative than Alternative 3
cooperative structure, which allows only a single cooperative to form. Under this action, each participant
would have the option to join any of six potential cooperatives, so it is more likely to find a cooperative
that would help them meet their objectives. Participants who elect not to join a cooperative would
participate outside a cooperative but within the sector’s limited access fishery.
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Under Alternative 2, allocation of the primary species and PSC allowances between cooperatives and the
sector’s limited access fishery is based on the retained catch of the allocated species of the eligible license
holders included in each cooperative and in the non-cooperative pool for the years 1998-2002, with no
years of catch history excluded. Since it is not possible to determine which vessels will join a
cooperative(s) very little can be said about the distribution of the sector’s TAC between cooperatives and
the sector’s limited access fishery.

Using retained catch during the years 1998-2002 with no drop years, the number of vessels that would be
below with minimum allocation for flathead sole (0.1 percent), rock sole (0.5 percent) and yellowfin sole
(0.5 percent) would be less than 3. Due to confidentiality requirements, a more detailed description of the
minimum allocation is not possible.

Unlike the other four allocated species, the allocation of Atka mackerel under Alternative 2 would be
based on total catch for the years 1998-2002. Under this alternative, vessels less than 200’ in length
having less than 2 percent of the sector’s Atka mackerel history will receive 1.937 percent of the BSAI
Atka mackerel of which 1.505 percent would come from EAI/BS and .432 percent would come from the
CAL Applying these allocations to the 2005 TAC, the non-mackerel vessels would receive 12.6 percent
of the EAI/BS TAC and 0.8 percent of the CAL After deducting the allocation to the non-mackerel
vessels, the remaining 98 percent of the BSAI Atka mackerel would be reserved for vessels greater than
200’ in length or have more than 2 percent of the sector’s Atka mackerel allocation.

Consolidation in the Non-AFA Trawl CP sector under Alternative 2 would not be constrained. There
would be no limit on the percentage of the Non-AFA Trawl CP sector allocation that an eligible
participant can own or use. In general, number of vessels in the fishery could be reduced to the minimum
number need to harvest the entire allocation. Cost savings associated with a more optimal fleet size is
expected to increase the producer surplus generated by the fleet.

Alternative 2 would implement specific GOA harvest caps on the Non-AFA Trawl CP sector for the
species that are not allocated. Sideboard caps would be set using the sector’s retained catch of BSAI
groundfish species from 1998-2002 in all fisheries relative to the retained catch of all vessels. Those
percentages are reported in Table ES-4. Sideboard caps would not be established for BSAI species. GOA
groundfish harvests by the Non-AFA Trawl CP sector would be limited by requiring vessels to have
fished 10 weeks during the 1998-2002 period. The 13 vessels that fished more than 10 weeks in the GOA
flatfish fisheries during the qualifying period would be allowed to fish GOA flatfish without additional
restrictions beyond the current management measures. The other eight vessels that have historically fished
flatfish in the GOA, but had limited participation, would be prohibited from directed fishing for GOA
flatfish in the future.

Table ES -4 GOA sideboard estimates and average historic catch

Alternative 2
Species
Sideboard % 2005 ITAC (mt) Estimated Sideboard (mt)
Pollock
Pollock 610 0.3% 30,380 91
Pollock 620 0.1% 34,404 34
Pollock 630 0.1% 18,718 19
Pollock 640 0.1% 1,688 2
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Alternative 2
Species
Sideboard % 2005 ITAC (mt) Estimated Sideboard (mt)

Central Gulf
Pacific Ocean Perch RDP 8,535 RDP
Pelagic Shelf Rockfish RDP 3,067 RDP
Northern Rockfish RDP 4,283 RDP
Pacific Cod 5.4% 25,086 1,355

Western Gulf
Pacific Ocean Perch 99.3% 2,567 2,549
Pelagic Shelf Rockfish 64.8% 377 244
Northern Rockfish 100.0% 808 808
Pacific Cod 2.0% 15,687 314

West Yakutat
Pacific Ocean Perch 94.5% 841 795
Pacific Cod 3.6% 0 0
Pelagic Shelf Rockfish 86.4% 211 182

Source: Sideboard percent was estimated using the retained catch of the 26 Non-AFA Trawi CP vessels (as estimated in the Council IR/IU and
GOA Rationalization data base) divided by the catch of all vessels in the GOA

Note: Only vessels with a sufficient number of weeks fished in GOA flatfish fisheries may participate in a directed flatfish fishery.

RDP - Indicates that species will be managed under the Rockfish Demonstration Program

Sideboards would also be set for GOA halibut PSC based on actual usage relative to the other sectors
from 1998-2002. The tons and percentage of the GOA halibut PSC allotment to Deep and Shallow water
species groups are reported in Table ES-5. The amounts of halibut estimated for Alternative 2 are less
than the fleet has traditional taken in the GOA.

Table ES -5 GOA Trawl Halibut PSC Sideboard estimates (mt)

Quarter
1 | 2 | 3 | 4 | Total
Alternative Trawl Halibut PSC Allotment to Deep Water, by Quarter (mt)
Alt 2 50.94 228.05 243.29 60.84 583.12
(2.55%) (11.40%) (12.16%) (4.09%) (29.16%)
Percent of Trawl Halibut Allotment to Shaliow Water by Quarter
Alt 2 18.75 43.68 43.59 58.03 164.05
(0.94%) (2.18%) (2.18%) (2.90%) (8.20%)

Source: NPFMC summary of NMFS weekly PSC reports.
Note: Data for 2004 was not included in this report. A trawl PSC allotment of 2,000 mt was assumed.

The Non-AFA Trawl CP sector should have the opportunity to harvest their historic percentages of BSAI
groundfish species, given the sideboard options selected. These caps do not give the sector the rights to
those fish, but instead are limits on their catch. Other sectors could legally harvest portions of the
sideboard limits before the Non-AFA Trawl CP sector catches them. Basing the caps on retained catch,
results in larger caps, in most cases, relative to using total catch.

Future GOA groundfish harvests cannot be predicted, without additional information on the number of
participants that will be allowed to fish in the future. The GOA PSC caps, however, should enable the
sector to harvest historic levels of groundfish. GOA halibut PSC catches were not assigned to a specific
area, since NMFS does not manage PSC by area in the GOA. Finally, the analysts assumed that any
catches by the sector under the Rockfish Pilot program would be deducted from the sideboard cap
amounts.

Given the Alternative 2 methods of calculating the BSAI sideboard caps, it is expected that the Non-AFA
Trawl CP sector could harvest their historic percentages of various fisheries and still provide sufficient
protection for other sectors. Insufficient information is available to make that determination for the GOA.
However, given that most fisheries in the GOA are closed due to halibut bycatch and not TAC, the halibut
PSC caps should provide adequate protection for most species.
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With regards to the meeting the GRS, Non-AFA Trawl CP sector participants would likely be better off
under Alternatives 2 than under Alternative 1. Under Alternative 2 sector participants that join a
cooperative can pool their individual annual GRS rates across the cooperative. Under Alternative 1, the
GRS would be enforced on a vessel by vessel basis. Under Alternative 2, vessels in a cooperative would
average their individual annual retention rates, which could help to reduce increased operation costs for
those vessels limited by the GRS. Overall, given the flexibility of this alternative, each cooperative will
minimize the cost of meeting the GRS to the extent possible.

Alternative 3

Under Alternative 3, the allocation of groundfish species and PSC species would be insufficient to
maintain the Non-AFA Trawl CP sector’s historic harvest levels (except maybe yellowfin sole). In
addition, large portions of the remaining Amendment 80 species would be directed to the general limited
access fishery where it would likely remain unharvested without substantial increases in harvest by
participants in the fishery. The Non-AFA Trawl CV sector has traditionally not harvested rock sole to
level allocated under this alternative. The alternative does includes a provision to rollover any portion of
the general limited access fishery allocation that is projected to go unused by a given date. However, the
timing of some of the fisheries and lack of PSC that would be necessary to harvest the rollover decrease
the benefits relative to a direct allocation as in Alternative 2. Table ES-6 shows groundfish allocation
percentages for Alternative 3.

Table ES -6 Allocations of Amendment 80 species under Alternative 3

Alternative 3
General limited access
Allocated Species Non-AFA Trawl CP sector fishery
Allocation percent Allocation percent
Atka mackerel 84.3% 14.6%
Flathead sole 63.1% 37.4%
Al POP 85.4% 13.8%
Rock sole 37.0% 63.9%
Yellowfin sole 59.8% 42.1%

Source; Data summarized from 1995-2004 NOAA Fisheries Weekly Production Reports.

Under this alternative, relative to Alternative 2, the yellowfin sole threshold program would be less likely
to provide an opportunity for the AFA Trawl CP and CV sectors and the Non-AFA Trawl CV sector to
expand their harvest of yellowfin sole in periods when pollock TAC declines relative to yellowfin sole.
The primary reason is the allocation of the ITAC above the threshold would favor the Non-AFA Trawl
CP sector and would diminish the yellowfin sole allocation to the general limited access fishery when
ITAC exceeded the 100,000 mt threshold from 48 percent to 30 percent. Yellowfin sole ITAC above the
threshold would be distributed 70 percent to the Non-AFA Trawl CP sector and 30 percent to all other
trawlers. Constraining the success of the threshold program, under this alternative, is the lack of halibut
PSC. Like Alternative 2, this alternative does not include reallocation of halibut PSC as part of the
rollover provisions, so sectors will have to rely on their initial halibut allowance to harvest any groundfish
that is rolled over to them. Table ES-7 provides the yellowfin sole allocation to the Non-AFA Trawl CP
sector and the trawl limited access fishery given different TAC levels under Alternative 3.

Although it cannot be determined with any certainty, the PSC allocation percentages under this alternative
could result in an allocation to the Non-AFA Trawl CP sector that may be insufficient for harvesting their
entire allocation of the target species, if the sector cannot reduce its PSC catch rates substantially from
current levels. In contrast, the remaining portion of halibut PSC reserved for all other trawlers should be
sufficient to harvest the remaining portion of unallocated groundfish. Alternative 3 also includes a
reduction in the calculated PSC apportionments to the Non-AFA Trawl CP sector by an additional 5
percent. Table ES-8 provides the PSC allocation under Alternative 3.
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Like Alternative 2, 26 vessels appear to qualify for the Non-AFA Trawl CP sector. Four vessels with
trawl CP licenses failed to harvest the required 150 mt of BSAI groundfish with trawl gear and process
that catch between 1997 and 2002.

Table ES -7 Yellowfin sole allocation to the Non-AFA Trawl CP sector and the trawl limited access fishery to
include threshold allocations under different TAC levels for Alternative 3.

TAC 100,000 | 110,000 | 120,000 ( 130,000 | 140,000
CDQ allocation (10%) 10,000 11,000 12,000 13,000 14,000
ICA (Assumed 5%) 4,500 4,950 5,400 5,850 6,300
ITAC 85,500 94,050 | 102,600 | 111,450 | 118,700
Non-threshold Trawl limited access allocation 34,371 37,808 63,645 44,682 48,119
Non-threshold Non-AFA Trawl CP Sector allocation 51,129 56,242 61,355 66,468 71,581
Threshold allocation to trawl limited access 780 3,345 5,910
Threshold allocation to Non-AFA Trawl CP sector 1,820 7,805 13,790
Total allocation for trawl limited access 34,371 37,808 64,425 48,027 54,029
Total allocation for Non-AFA Trawl CP sector 51,129 56,242 63,175 74,273 85,371

Table ES -8 PSC allocations for Alternative 3 based on percentages from allocated Amendment 80 species
mulitiplied by the total trawl PSC usage from 1985 to 2002

. Percent of PSC usage using average of annual
PSC Species percents
Halibut 35.59%
Red king crab 34.98%
C. opilio 44.51%
Zone 1 C. bairdi 31.94%
Zone 2 C. bairdi 47.22%

Source: Amendment 80 database. At this time, only data for 2003 was available for halibut.

Under Alternative 3, PSC allowance would be allocated to the Non-AFA Trawl CP sector for use while
targeting their allocation of groundfish and any other non-allocated BSAI groundfish. PSC allowance
allocated to the sector will be further divided between the cooperatives and the non-cooperative pool.

To form a cooperative under this alternative, 67 percent of the eligible vessels would be required. If the
calculation is based on vessels, and 26 vessels are in the sector, then 17 vessels would be required to meet
the 67 percent threshold. Those qualified participants who elect not to join a cooperative would
participate outside the cooperative but within the sector (sector limited access fishery).

Under Alternative 3, the allocation of the primary target species and PSC allowance between the
cooperative and the sector limited access fishery would be based on the total catch of the allocated species
to the eligible license holders include in each pool for the years 1995 to 2003. Each license holder must
drop its three lowest years of total catch for each of the allocated species. Given that is not possible to
determine with certainty which vessels will join the cooperative very little can be said about the impacts
of this alternative will have on the distribution of catch, other than it will vary somewhat compared to
Alternative 2.

Using total catch during the years 1995-2003 drop 3 years, the number of vessels that would be below the
minimum allocation for flathead sole (0.1 percent), rock sole (0.5 percent) and yellowfin sole (0.5
percent) would be zero.

The allocation of Atka mackerel under Alternative 3 would be based on total catch for the years 1995-
2003, drop 3 years. Under this alternative, vessels less than 200” in length having less than 2 percent of
the sector’s Atka mackerel history (non-mackerel vessels) will receive 3.48 percent of the BSAI Atka
mackerel of which 1.87 percent would be from the EAL/BS, 1.38 percent would be from the CAJ, and .23
percent from the WAL Applying to the 2005 TAC, the non-mackerel vessels would receive 15.7 percent
of the EAI/BS TAC and 2.5 percent of the CAI TAC. After deducting the allocations to the non-mackerel
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vessels, the remaining 97 percent of the BSAI Atka mackerel would be reserved for vessels greater than
200’ in length or have more than 2 percent of the sector’s Atka mackerel allocation.

Consolidation would be limited under Alternative 3. Although numbers of persons over the cap cannot be
reported for the Atka mackerel and Al POP fisheries to protect confidential data, no companies are over
the cap for yellowfin sole, rock sole, and flathead sole. In general, the changes in the economic impacts of
a 50 percent cap versus no cap are small. In either case, the number of vessels in the fishery could be
reduced to the minimum number need to harvest the entire allocation.

The sideboard caps under Alternative 3 would be based on the total catch of the Non-AFA Trawl CP
sector relative to the total catch of all sectors. Using total catch, as compared to retained catch, tends to
reduce the size of the sideboard caps for the Non-AFA Trawl CP sector. Smaller caps will reduce the
amount of revenue that the Non-AFA Trawl CP sector can generate. However, they will provide more
fish for other sectors to harvest. Whether the other sectors will increase their participation and retention in
fisheries other than Pacific cod and select other fisheries is unknown.

Sideboard caps will be set for both GOA groundfish and halibut fisheries under this alternative.
Groundfish sideboard caps will have the greatest impact on species that close due to the TAC being
harvested (see Tables ES-9, ES-10, and ES-11). These species are typically Pacific Ocean Perch, Pelagic
shelf rockfish, northern rockfish, and Pacific cod. Other species are typically closed as a result of halibut
PSC constraints.

Table ES -9 GOA sideboard estimates and average historic catch

Species Alternative 3 Average Catch of Non-
Sideboard % Estimated Sideboard (mt) | AFA Trawi CPs (95-03)
Pollock
Pollock 610 0.2% 61 120
Pollock 620 0.1% 34 100
Poliock 630 0.1% 19
Pollock 640 0.1% 2
Central Gulf
Arrowtooth Flounder 15.2% 3,795 7,750
Deep Water Flatfish 10.0% 335 252
Shallow Water Flatfish 2.9% 377 173
Flathead Sole 24.4% 1,222 369
Rex Sole 78.7% 5,777 2,317
Pacific Ocean Perch RDP RDP 4,179
Rougheye Rockfish 50.1% 279 495
Shortracker Rockfish 50.1% 162
Thornyhead Rockfish 39.1% 395 210
Pelagic Shelf Rockfish RDP RDP 1,620
Northern Rockfish RDP RDP 1,156
Other Rockfish 0.8% 2 233
Pacific Cod 4.0% 1,003 2,024
Sablefish 23.1% 335 524
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Species Alternative 3 Average Catch of Non-
Sideboard % Estimated Sideboard (mt) | AFA Trawl CPs (95-03)
Western Gulf
Arrowtooth Flounder 40.3% 3,224 4,218
Deep Water Flatfish 4.3% 14 )
Shallow Water Flatfish 39.7% 1,787 143
Flathead Sole 57.6% 1,152 314
Rex Sole 88.1% 1,480 572
Pacific Ocean Perch 85.0% 2,182 1,456
Rougheye Rockfish 63.5% 119 161
Shortracker Rockfish 63.5% 98
Thornyhead Rockfish 39.7% 163 116
Pelagic Shelf Rockfish 55.5% 209 135
Northern Rockfish 72.3% 584 443
Other Rockfish 4.8% 2 23
Pacific Cod 1.9% 298 553
Sablefish 41.1% 209 116
West Yakutat
Deep Water Flatfish 29.9% 634 34
Rex Sole 64.8% 868 35
Flathead Sole 46.6% 1,398 8
Shallow Water Flatfish 0.1% 2 0
Arrowtooth Flounder 73.0% 1,825 18
Sablefish 49.2% 151 80
Pacific Ocean Perch 93.5% 786 784
Other Rockfish 50.0% 65 20
Pelagic Shelf Rockfish 80.3% 191 116
Entire Gulf
Atka Mackerel 71.7% 430 178
Other Species 2.1% 291 853
Source: Sideboard percent was estimated using the retained catch of the 26 Non-AFA Trawl CP vessels (as estimated in the Council IR/IU and

GOA Rationalization data base) divided by the retained (Alt 2) or total (Alt 3) catch of all vessels in the GOA, as reported in the NOAA Fisheries
catch and bycatch reports (1995-2003).

Given that this alternative would decrease the Non-AFA Trawl CP sector’s halibut PSC cap by about 36
mt compared to Alternative 2 and 50 mt under Alternative 4, they are expected to be worse off under this

alternative compared to the other two alternatives being considered. Other participants in the GOA
fisheries would fair better under this alternative.

Table ES -10  GOA Trawl Halibut PSC Sideboard estimates (mt)
Quarter
1 | 2 | 3 [ 4 [ Total
Alternative Trawl Halibut PSC Allotment to Deep Water, by Quarter (mt)

Alt 3 57.47 189.28 218.64 98.17 563.56

(2.87%) (9.46%) {10.93%) (4.91%) (28.18%)
Percent of Trawl Halibut Allotment to Shallow Water by Quarter

Alt 3 20.59 41.87 36.77 48.13 147.35

(1.03%) (2.09%) (1.84%) (2.41%) (7.37%)

Source: NPFMC summary of NMFS weekly PSC reports.

Note: Data for 2004 was not included in this report. A trawl PSC allotment of 2,000 mt was assumed.

BSAI sideboard caps are set only for Alternative 3. The sideboard amounts are shown in the table below.
Members of industry in and the Council have indicated that the primary BSAI directed fisheries are
already or are in the process of being rationalized. Therefore, the impact of excluding BSAI sideboard
caps is expected to be relatively small. Implementing the caps shown in the following table is expected to
provide minimal amounts of protection for vessels outside the Non-AFA Trawl CP sector.
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Table ES-11 BSAI Sideboard estimates and average historic catch

Alt. 3 Average Catch of Non-
Species . o Estimated AFA Trawl CPs (95-03)
2005 ITAC (mt) | Sideboard % Sideboard (mt)
Bering Sea
Other Rockfish 391 51.37% 201 138
Pacific Ocean Perch 1,190 11.46% 136 231
Sablefish (Trawl) 1,037 73.83% 766 221
Greenland Turbot 2,295 16.99% 390 1,077
Aleutian Islands
QOther Rockfish 502 35.73% 179 315
Sablefish (Trawl) 557 62.61% 349 22
Greenland Turbot 680 19.38% 132 165
Bering Sea &
Aleutians
Arrowtooth Flounder 10,200 20.13% 2,053 9,351
Northern Rockfish 4,625 4.25% 197 4,026
Other Flatfish 2,975 11.90% 354 2138
Alaska Plaice 6,800 11.90% 809 )
Qther Species 24,650 2.25% 554 8,892
Pacific Cod - Trawl CP. 44779 * * 25,257
Shortraker Rockfish 552 38.13% 210 368
[Rougheye Rockfish 207 38.13% 79

Source; Sideboard percent was estimated using the retained catch of the 26 Non-AFA Trawl CP vessels (as estimated in the
Council IR/IU and GOA Rationalization data base) divided by the retained (Alt 2) or total (Alt 3) catch of all vessels in the BSA!, as
reported in the NOAA Fisheries catch and bycatch reports (1995-2003).

In meeting the GRS, Non-AFA Trawl CP sector participants would likely be better off under Alternatives
3 than under Alternative 1, but less so than under Alternatives 2 and 4. Under Alternative 3, sector
participants that join the cooperative can pool their annual vessel GRS rates across the cooperative. By
averaging individual vessel retention rates across the cooperative, this could help to reduce operation
costs for those vessels limited by the GRS. However, unlike Alternatives 2 and 4, which allow multiple
cooperatives to form, Alternative 3 would allow only one cooperative. As a result, there is a chance that
some members of the sector will not join the cooperative thus reducing the benefits of GRS pooling.
Overall, participants in the cooperative will seek to minimize their cost of meeting the GRS to the extent
possible.

Alternative 4

In April 2006, the Council selected preliminary preferred allocation percentages for the Non-AFA Trawl
CP sector. Allocation percentages selected were 82.5 percent for yellowfin sole, 97 percent for rock sole,
and 98 percent flathead sole. For Atka mackerel and Al POP, the Council selected an approach that would
phase in the final allocation percentages over a period of years. For the Atka mackerel that period would
be four years and for AI POP it would be two years. The allocation percentages for Atka mackerel would
start at 98 percent for EA/BS and CAI and then be reduced 2 percent every year for four years
culminating at a 90 percent allocation. For WAL, the Non-AFA Trawl CP sector would be allocated 100
percent of the Atka mackerel. For EAl and CAI Al POP, the allocation would start at 95 percent the first
and decrease to 90 percent the second year. For WAI POP, the allocation to the sector would be 98
percent.

Table ES-12 shows the 2005 allocations to the Non-AFA Trawl CP sector and the trawl limited access
fishery for each of the allocated species under Alternative 4. Under this alternative, the allocations of
yellowfin sole, rock sole, and flathead sole are similar to the allocations under Alternative 2 in that the
allocations are expected to be sufficient to keep the Non-AFA Trawl CP sector’s groundfish catch levels
about the same as their historic catch. Atka mackerel and Al POP would be slightly less than Alternative
2 at the end of the phase in reduction. The percentages used for the Atka mackerel and AI POP allocations
in the table are the final allocation percents. In reviewing the allocation amounts to the trawl limited
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access fishery in this alternative, it is likely there would be insufficient amounts of Amendment 80
species for a directed fishery with the exception of yellowfin sole. In general, this is indicative of the

historical catch history of the trawl limited access participants since before the implementation of the
AFA in 2000.

Table ES-12  Allocations of Amendment 80 species under Alternative 4

POP* Atka Mackerel*
Yellowfi | Rock | Flathead EAl/IB
n sole sole sole EAl CAl | WAI S CAl WAI

41,50 3,08 | 3,03 5,08 35,50 | 20,00
2005 TAC 90,686 0 19,500 0 5 5| 7,500 0 0
CDQ allocation (10%) 9,069 | 4,150 1050 | 308 | 304} 509 750 | 3,550 | 2,000
AFA CV Sideboard limit 5281 | 1,274 886 21 7 0 22 3 0
AFA CP Sideboard limit 18,772 | 1,382 632 55 3 18 0| 3674 | 3,600
Jig allocation (1% of Atka
mackerel for EAl/BS) - - - - - - 68 - -
ICA (Assumed 5%) 4,081 | 1,868 878 139 137 229 334 | 1,598 900

35,48 2,63 | 2,59 | 4,34 30,35 | 17,10
2005 ITAC 77,537 3 16,673 3 5 8| 6,348 3 0
Trawl limited access allocation 13,569 | 1,064 333 | 263 259 0 635 | 3,035 342
Non-AFA Trawl CP Sector 34,41 237 | 233] 4,34 27,31 | 16,75
allocation 63,968 8 16,339 0 5 8| 5714 7 8

Source: Data summarized from 1995-2004 NOAA Fisheries Weekly Production Reports.
* The percentages used for the Atka mackerel and Al POP allocations are the final allocation percents

Table ES-12 also provides CDQ allocation amounts under the preliminary preferred alternative, AFA
sideboard limits for the allocated species, and the ICA. The Council in April 2006, clarified that the ICA
is intended for the both the fixed gear sectors and the trawl limited access fishery to account for incidental
catch. The Council also clarified that the ICA will be determined prior to allocations to the Non-AFA
Trawl CP sector and the trawl limited access fishery. The Council also clarified in April 2006 that the
sideboard limits for the AFA sectors would be determined after the CDQ allocations. Based on
clarification, it would appear that the sideboards have no effect because the sideboard is greater than the
allocation to the trawl limited access fisheries for most of the species. The only exception would be the Al
POP and EAI/BS Atka mackerel. In these cases, the sideboard is less than allocation to the trawl limited
access fishery. The primary reason for the ineffectiveness of the sideboard limit under this action is due to
the Non-AFA Trawl CP sector receiving allocations of these species. One of the primary purposes of the
AFA sideboards was to prevent the AFA sectors from expanding beyond their historic catch history in
these fisheries and potentially harming the Non-AFA Trawl CP sector.

Alternative 4 includes a rollover provision like Alternative 3, but the alternative also includes PSC
rollovers. Under this provision, NOAA Fisheries would review the fisheries for the purpose of rollovers
of both Amendment 80 species and PSC on May 1 and August 1.

Under this alternative, the yellowfin sole threshold program could provide some increased opportunity for
the AFA Trawl CP and CV sectors and the Non-AFA Trawl CV sector to expand their harvest of
yellowfin sole in periods when BSAI pollock TAC declines relative to yellowfin sole depending on the
allocation percentage below the threshold. In this alternative, 60 percent of the TAC over 125,000 mt
would be assigned to the Non-AFA Trawl CP sector. The remaining 40 percent of the TAC would be
apportioned to the trawl vessels that are not a part of the Non-AFA Trawl CP sector. Table ES-13
provides the yellowfin sole allocation to the Non-AFA Trawl CP sector and the trawl limited access
fishery given different TAC levels under Alternative 4.
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Table ES-13  Yellowfin sole allocation to the Non-AFA Traw! CP sector and the trawl limited
access fishery to include threshold allocations at different TAC levels for
Alternative 4.

TAC 425,000 | 140,000 | 150,000 | 160,000

170,000

CDQ allocation (10%) 12,500 14,000 15,000 16,000

17,000

ICA (Assumed 5%) 5,625 6,300 6,750 7,200

7,650

ITAC 106,875 | 119,700 | 128,250 | 136,800

145,350

Non-threshold Traw! limited access allocation 18,703 20,948 21,876 23,940

25,436

Non-threshold Non-AFA Trawl CP Sector allocation 88,172 98,753 | 103,124 | 112,860

119,914

Threshold allocation to trawl limited access 1,300 4,720

8,140

Threshold allocation to Non-AFA Trawl CP sector 1,950 7,080

12,210

Total allocation for trawl limited access 18,703 20,948 23,176 28,660

33,576

Total allocation for Non-AFA Trawl CP sector 88,172 98,753 | 105,074 | 119,940

132,124

The effects of halibut PSC allowance under Alternative 4 are a little more difficult to determine
given the Council has two options under consideration: 1) allocate halibut PSC based on
historical usage of PSC in all fisheries by the Non-AFA Trawl CP sector for year combinations
2002-2004 (Suboption 6.1.1) with a reduction of the initial limit to 80 percent, which would be
phased at 5 percent per year for four years starting in the second year of the program; 2) allocate
halibut PSC based on the sector’s percentage allocations of the Amendment 80 species multiplied
by the trawl PSC amounts apportioned to the Amendment 80 species annually (Suboption 6.1.4)
with minimum and maximum amounts for the Non-AFA Trawl CP sector and the trawl limited
access fishery. For the Non-AFA Trawl CP sector, the minimum halibut PSC limit would be
2,153.5 mt and the maximum limit would be 2,403.5 mt. For the trawl general limited access
fishery, thel minimum halibut PSC limit would be 903.5 mt and the maximum limit would be
1,153.5 mt.

Under Suboption 6.1.1 the halibut PSC apportioned to the Non-AFA Trawl CP sector would be
80 percent with the remaining 20 percent apportioned to the trawl limited access fishery.
Applying these percentages to the 3,307 mt trawl halibut apportionment would result in 2,646 mt
for the Non-AFA Trawl CP sector and 661 mt of halibut to the trawl limited access fishery.
Reducing the 2,646 mt by 20 percent would result in the Non-AFA Trawl] CP sector having 2,117
mt for use in directed fishing, while the remaining 529 mt of halibut would stay in the water.

Under Suboption 6.1.4 using Council selected percentages, the April 2006 Pacific cod allocation
to the Non-AFA Trawl CP sector, and 2005 TAC, the allocation to the Non-AFA Trawl CP sector
would be 2,158 mt since the calculated PSC apportionment is slightly above the 2,153.5 mt
minimum allocation. This assumes a 90 percent allocation for both AI POP and Atka mackerel
across all subareas combined to the Non-AFA Trawl CP sector’. The remaining 1,149 mt would
be apportioned to the trawl limited access fishery. One of the potential advantages of Suboption
6.1.4 compared to Suboption 6.1.1 is that PSC apportionment will be adjust annually as the TAC
of the Amendment 80 species changes relative to one another. To some degree this approach
better reflects the dynamic nature of the North Pacific fishery. However, one of the disadvantages

! Under the preliminary preferred alternative, the portion of PSC reserved for the CDQ program will increase from 7.5
percent to 10 percent resulting in a reduction in the trawl halibut PSC from 3,400 mt to 3,307 mt. The minimum and
maximum allocation amounts were adjusted evenly to account for the reduction in trawl halibut PSC.

2 Both Al POP and Atka mackerel allocations between sectors will be phased in over time. For EAl and CAI POP, the
allocation would be 95 percent the first year and 90 percent the second year. For WAL, the allocation would be 98
percent. For EAI/BS and CAI Atka mackerel, the allocation would be 98 percent the first year, decreasing in 2 percent
increments over a four year period to 90 percent. For WALI, 100 percent of the Atka mackerel would be allocated to the
Non-AFA Trawl CP sector.
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of Suboption 6.1.4 compared to Suboption 6.1.1 is there is little room for the Council to take
advantage of any potential PSC savings resulting from cooperatives while at the same time
staying above the minimum apportionment for the Non-AFA Trawl CP sector (2,153.5 mt). Since
the maximum allocation to the Non-AFA Trawl CP sector under this option is 2,403.5 mt, most
of the potential PSC saving is shifted to the trawl limited access fishery.

For crab PSC under Alternative 4, the Council selected percentages based on results from the
analysis (see far right column in Error! Reference source not found.). The following are the
crab PSC limits selected by the Council under this alternative for the Non-AFA Trawl CP sector:

Red king crab 37.52%
C. opilio 61.44%
Zone 1 C. bairdi 52.64%
Zone 2 C. bairdi 29.59%

In addition, the crab PSC limit to the Non-AFA Trawl CP sector would be reduced to 80 percent
of the initial allocation. This reduction would be phased in gradually at 5 percent per year starting
in the second year of the program for a total of four years to phase in the PSC limit reduction.

Under Alternative 4, PSC allowance would be allocated to the Non-AFA Trawl CP sector for use
while targeting their allocation of groundfish and any other non-allocated BSAI groundfish. PSC
allowance allocated to the sector will be further divided between the cooperatives and the non-
cooperative pool.

Based on the eligibility requirements under this alternative, 26 vessels appear to qualify for the
Non-AFA Trawl CP sector. Four vessels with trawl CP licenses failed to harvest the required 150
mt of BSAI groundfish with trawl gear and process that catch between 1997 and 2002.

Under Alternative 4, 30 percent of the eligible vessels would be needed to form a cooperative. In
addition, at least three unique entities are required for cooperative formation (using the 10 percent
AFA rule). Since under Alternative 4 there are likely to be 26 qualified vessels, at least seven
vessels would be needed to form a cooperative. If each of the cooperatives had the minimum
required (seven vessels), three cooperatives would be formed in the Non-AFA Trawl CP sector.

For Alternative 4, the allocation of the Amendment 80 species and PSC allowance between the
cooperatives and the sector limited access fishery would be based on total catch of the allocated
species of cooperative participants and the pool of sector limit access fishery participants using
years 1998-2004 dropping the two lowest annual catches. This alternative also includes the
minimum allocation provision for vessels with no harvests after 1997.

Using total catch during the years 1998-2004 drop 2 years, the number of vessels that would be
below the minimum allocation for flathead sole (0.1 percent), rock sole (0.5 percent) and
yellowfin sole (0.5 percent) would be less than 3. Similar to Alternative 2, confidentiality
requirements limit the amount information that can be released.

The Atka mackerel allocation under Alternative 4 would be based on total catch for the years
1998-2004 drop 2 years. Under this alternative, vessels less than 200’ in length having less than 2
percent of the sector’s Atka mackerel history will receive 6 percent of the BSAI Atka mackerel of
which 4.6 percent would come from EAI/BS; 1.2 percent would come from the CAIL and the
remaining .2 percent would come from the WAL Applying these allocations to the 2005 TAC, the
non-mackerel vessels would receive 38.6 percent of the EAI/BS TAC, 2.1 percent of the CAI
TAC, and 0.6 percent of the WAL After deducting the allocation to the non-mackerel vessels, the
remaining 94 percent of the BSAI Atka mackerel would be reserved for vessels greater than 200’
in length or have more than 2 percent of the sector’s BSAI Atka mackerel allocation.
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Consolidation would be limited under Alternative 4. At least one company was over the 30
percent cap under this alternative. The exact number cannot be reported to protect confidential
data. This information in general indicates that the sector can undergo some consolidation under
this alternative. Allowing the fleet to consolidate should enable the remaining companies to

operate more efficiently. Improvements will be due to the cost savings that result from retiring
vessels that are the least efficient.

In addition to the ownership caps, the Council also included a 10 percent vessel use cap in
Alternative 4. A vessel use cap would limit the percentage of the Non-AFA Trawl CP sectors
allocation of the five species that a vessel could harvest ensuring that a minimum number of
vessels remain in the fishery. At the 10 percent level 1 to 4 vessels would be affected. While this
does not indicate the number of vessels that would be affected by vessel use caps in the future, it
does show that selecting a 10 percent use cap could prohibit vessels from harvesting their historic
percentage of the sector’s catch. The alternative includes a grandfather provision for those vessels
that have harvested over the 10 percent cap. If a vessel is assigned an amount of the sector’s
allocation above the use cap, the vessel would be grandfathered allowing it to harvest the
percentage of the sector’s allocation equal to their initial allocation. However, these vessels
would be unable to harvest any portion of another vessel’s allocation, in addition to their own.

Limiting the harvest of vessels over the cap may prohibit some of the most economically efficient
harvesters from catching as much of the sector allocation as they would without use caps.
Limiting their harvest could restrict efficiency improvements. If less efficient vessels are required
to harvest more of the sector’s allocation, net benefits to the Nation could be lower and the
compensation to vessels wishing to exit the fishery will be lower.

Sideboard limits within Alternative 4 would implement the program outlined in Table ES-14
below. No sideboard limits would be established for the BSAIL Any sideboard limits imposed in
the GOA would apply to the vessels in the Non-AFA Traw! CP sector, as well as the LLPs
associated with those vessels.

Table ES -14  Summary of GOA sideboards for Alternative 4

Annual Sideboard Limit

All C/P Cooperatives

All C/P Limited Access

Catch limits ... See 12.4.4
Western GOA Pollock, Pacific
cod, POP, Pelagic Shelf, and
Northern Rockfish

Central GOA Pollock, Pacific
cod

All C/P Co-op vessels and LLP
associated with that vessel See
12.4.6 would be subject to a
sideboard limit in that area and
season

Sidpboarp limit cap (% set by Council

All C/P Non Co-op vessels and LLP
associated with that vessel See 12.4.6
would be subject to a Sideboard limit
in that area and season

Sideboard limit cap (% set by Council
at time of motion) = % of TAC.
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West Yakutat Pollock, Pacific
cod, POP, and Pelagic Shelf
Rockfish.

Executive Summary

See 12.4.5 Central GOA POP,
Pelagic Shelf, and Northern
Rockfish

Does not apply as long as Rockfish
Pilot Program is in place, otherwise,
compute the CGOA rockfish
sideboard limit using the same
method as described above.

Does not apply as long as Rockfish
Pilot Program is in place, otherwise,
compute the CGOA rockfish sideboard
limit using the same method as
described above.

See 12.4.3 Halibut mortality
limits ...

GOA-wide
(1) Shallow-water limit, &
(2) Deep-water limit

See Table ES-15 below:

All C/P Co-op vessels and LLP
associated with that vessel See
12.4.6 would be subject to a halibut
PSC limit for each seasonal trawl
apportionment for the two
complexes.

Seasonal apportionment already
set by Council in Table ES-15
below.

(1) Once the shallow-water cap is
met, all directed fishing for all species
in the shallow-water complex is
closed in the GOA;

(2) Once the deep-water cap is met,
all directed fishing for all species in
the deep-water complex is closed in
the GOA

All C/P Non Co-op vessels and LLP
associated with that vessel See 12.4.6
would be subject to a halibut PSC limit
for each seasonal trawl apportionment
for the two complexes.

Seasonal apportionment already
set by Council in Table ES-15
below.

(1) Once the shallow-water cap is met,
all directed fishing for all species in the
shallow-water complex is closed in the
GOA;

(2) Once the deep-water cap is met,

all directed fishing for all species in the
deep-water complex is closed in the
GOA.

Inferred from See 12.4.1
Prohibited Directed Flatfish
Fishing ...

All directed GOA flatfish
fisheries

If a vessel gave rise to an LLP with catch history less than or equal to 10
weeks in directed flatfish fishing in any GOA flatfish fishery (not 10 weeks/area)
during the years selected under component 10 then that vessel and any LLP
licenses used on the vessel that generated history for that vessel (See 12.4.6)
will be prohibited from directed fishing in all GOA flatfish fisheries.
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Inferred from 12.4.1 Flatfish
Sideboard Limit ...

All directed GOA fiatfish
fisheries.

If a vessel gave rise to an LLP with catch history more than 10 weeks in
directed flatfish fishing in any GOA flatfish fishery (not 10 weeks/area) during
1998-2004 then that vessel and LLP associated with that vessel (See 12.4.6)
will not be subject to a directed fishing sideboard limit for that flatfish fishery in
that area and that season. A total of 13 Non-AFA Trawl CP vessels would be
allowed to continue fishing in the GOA flatfish fisheries.

See 124.2 Exemption from
GOA halibut and flatfish
sideboard limits in West
Yakutat, Central GOA, and
Western GOA

If a vessel has fished 80% of their weeks fished in the GOA from 2000-2003 in
GOA flatfish fisheries, that vessel will be exempt from Amendment 80 halibut
sideboards in the GOA and may participate fully in the GOA open-access
flatfish fisheries. The history of this vessel will not contribute to the non-AFA
Trawl CP sideboards and its catch will not be subtracted from these

Executive Summary

sideboards. One vessel met this exemption’s requirements.

GOA sideboard percentages for the following species and areas are included under Alternative 4
(see Table ES-15). The sideboards are designed to limit participation in the pollock, Pacific cod,
and directed rockfish species not allocated under the Rockfish Pilot Program. The pollock and
Pacific cod sideboards will constrain the harvest of these species by limiting vessel’s incentives to
join the inshore component of the GOA fleet. Rockfish sideboard limits are less restrictive, but
could provide some protections to the other GOA vessels operating in pelagic shelf rockfish

fisheries.
Table ES -15  GOA sideboard estimates and average historic catch
Alternative 4
Species _ 7 Average Catch of Non-
Sideboard % Estlmate(t'l“ ?)l eboard | AFA Trawl CPs (95-03)
Pollock
Pollock 610 0.3% 91 120
Pollock 620 0.2% 34 100
Pollock 630 0.2% 19
Pollock 640 0.2% 4
Central Gulf
Pacific Ocean Perch RDP RDP 4,179
Pelagic Shelf Rockfish RDP RDP 1,620
Northern Rockfish RDP RDP 1,156
Pacific Cod 4.4% 1,355 2,024
Western Gulf
Pacific Ocean Perch 99.4% 2,549 1,456
Pelagic Shelf Rockfish 76.4% 288 135
Northern Rockfish 100.0% 808 443
Pacific Cod 2.0% 314 553
West Yakutat
Pacific Cod 3.4% * *
Pacific Ocean Perch 96.1% 808 784
Pelagic Shelf Rockfish 89.6% 182 116

Source: Sideboard percent was estimated using the retained catch of the 26 Non-AFA Trawl CP vessels (as estimated in the Council
IR/TU and GOA Rationalization data base) divided by the retained (Alt 2) or total (Alt 3) catch of all vessels in the GOA, as reported

in the NOAA Fisheries catch and bycatch reports (1995-2003).
Note: n/a - Indicates that no sideboard is implemented. Only vessels with a sufficient number of weeks fished in GOA flatfish fisheries

may participate in a directed flatfish fishery.

RDP - Indicates that species will be managed under the Rockfish Demonstration Program
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Finally, GOA halibut PSC caps would be set based on historic usage of halibut PSC. Table ES-16
shows the percentages of the Deep and Shallow water halibut allotments by quarter that would be
issued under this alternative. A total of 760.5 mt of halibut would be assigned to the Non-AFA
Trawl CP sector. This is a larger sideboard limit than proposed under Alternatives 2 (747 mt) or
Alternative 3 (711 mt). Therefore, Alternative 4 would provide the Non-AFA Trawl CP sector the
greatest opportunity to participate in the GOA flatfish fisheries. These fisheries typically close
due to halibut mortality caps being reached. The difference in catch and revenue that will result
from the various caps cannot be estimated with certainty. The magnitude of the difference will
depend on halibut bycatch rates which may change.

Table ES -16  GOA Trawl Halibut PSC Sideboard estimates (mt)

Quarter
1 | 2 | 3 | 4 | Total
Alternative Traw! Hatlibut PSC Allotment to Deep Water, by Quarter (mt)
Alt 4 56.82 238.49 231.91 81.87 609.09
(2.84%) (11.92%) (11.60%) (4.09%) (30.45%)
Percent of Trawl Halibut Allotment to Shallow Water by Quarter
Alt4 16.93 38.47 41.19 54.79 161.38
(0.85%) (1.92%) (2.06%) (2.74%) (7.57%)

With regards to meeting the GRS, Non-AFA Trawl CP sector participants would likely be better
off under Alternative 4 than under Alternative 1. Like the previous two alternatives, sector
participants that join a cooperative can pool their individual annual GRS rates across the
cooperative thereby helping to reduce operation costs for those vessels limited by the GRS.
Overall, given the flexibility of this alternative, each cooperative will minimize the cost of
meeting the GRS to the extent possible.

Effects on Catcher Processor Efficiency

Production efficiency of the Non-AFA Trawl CP sector under the status quo is limited to some
degree by the race for fish under the current LLP fishery and GRS. Sector participants are
compelled to race for groundfish with other sector participants, as well as other participants in
other sectors throughout the period the fisheries are open. Generally, participants in the Non-AFA
Trawl CP sector are equipped to produce whole and head and gut frozen products. Production of
these products is likely to continue, if the status quo is maintained. Participants in the Non-AFA
Trawl CP must comply with GRS, which could limit production efficiency. With higher retention
rates required for vessels greater than 125 ft, sector participants are constrained in production
efficiency.

Under Alternatives 2 and 4 more than Alternative 3, the Non-AFA Trawl CP sector is likely to
realize some gains in production efficiency capturing greater rents from the allocated fisheries
despite having to comply with GRS. Under Alternatives 2 and 4, most eligible participants in the
Non-AFA Trawl CP sector are likely to join a cooperative, since operations in the limited access
fishery are likely to be less efficient (and less profitable) and it will be easier to meet the
cooperative formation requirements. However, there is some potential under Alternative 3 that
some eligible participants may elect not to join a cooperative.

Effects on the CDQ Program

Alternatives 2, 3, and 4 would increase CDQ percentage allocations for both primary target and
incidental catch species. Under Alternatives 2 and 4, CDQ percentage allocations for each of the
primary target species identified in Component 1 and associated secondary species taken
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incidental in the primary trawl target fisheries would increase to 10 percent. Under Alternative 3,
the percentage allocations for both target and incidental catch species would increase to 15
percent. The PSQ percentage allocations would increase proportionately under each alternative,
as well. Under Alternatives 2 and 4, the PSQ percentage allocation would increase to 10 percent,
and under Alternative 3 would increase to 15 percent. Currently, the CDQ Program receives 7.5
percent of each groundfish TAC and PSC limit as CDQ and PSQ reserves. These reserves are
further allocated among six CDQ managing organizations (CDQ groups). CDQ groups plan and
conduct fishing operations for their CDQ allocations, and then receive royalties from the harvest
of their CDQ. This revenue is used to provide a means for starting and supporting commercial
fisheries business activities in CDQ communities in western Alaska.

CDQ groups have had varied, but increasing, success in harvesting their existing CDQ allocations
for primary target species. In the last several years, CDQ groups have harvested the majority of
their yellowfin sole, Atka mackerel, and Pacific Ocean perch allocations. They have not been
very successful at harvesting their rock sole and flathead sole CDQ allocations. The increased
CDQ percentage allocations for primary target species considered under Alternative 2,
Alternative 3, and Alternative 4 could allow CDQ groups to receive larger CDQ allocations, if the
TACs for these species remained constant or increased. If fully harvested, this could provide
additional CDQ royalties to CDQ groups. Harvesting any increased allocations of target species
probably would result in increased catch of incidental catch species and prohibited species in the
CDAQ fisheries. The increases to CDQ and PSQ percentage allocations for incidental catch species
proposed under Alternatives 2, 3, and 4 are meant to allow the CDQ Program to have adequate
CDQ reserves to account for the additional catch of incidental and prohibited species that could
occur along with the catch of increased allocations of primary target species. The actual benefits
that each CDQ group would receive from increased primary species allocations cannot be
estimated given currently available information. The relatively small size of these quotas,
variability in the amount of each primary species harvested in past years, and lack of specific
information about CDQ royalty rates makes it difficult to estimate the future CDQ Program
benefits associated with increasing CDQ percentage allocations for primary target species.

Effects on Consumers

Although production of the sector is typically high quality, some quality improvements could be
achieved as cooperative allocations will remove pressure to rapidly catch and process fish to
maximize catch from the fisheries. Improvements will be limited to those in a cooperative, but
since most (if not all members of the sector are likely to join cooperatives) these improvements
should be realized throughout the fleet. Any improvements in consumer benefits arising from
improved quality are likely to be realized by Asian, U.S., and European consumers, as most of the
production from this sector is sold into these markets.

Production of the Non-AFA Trawl CP sector participants is likely to be similar to current
production under Alternatives 2 and 4. The allocations under Alternative 3 could reduce the
amount of the flatfish species allocated to the Non-AFA Trawl CP sector. If the portion of the
TACs assigned to sectors, other than the Non-AFA trawl CP sector, is not harvested, and the
amounts of those fish rolled-over to the Non-AFA Trawl CP sector cannot be harvested due to
halibut constraints, the reduced supply could negatively impact consumers through higher prices.
Market prices for these species will depend on other world flatfish markets. If substitute products
are available at similar prices, consumer impacts would be small. The lack of information on
these markets precludes quantitative estimates of the impacts on U.S. consumers.

Effects on Environmental/Non-use Benefits

Public non-use benefits derived from the management of healthy stocks of these species are likely
to be maintained, if the current management is perpetuated.
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Under Alternatives 2, 3 and 4, NOAA Fisheries will make annual, exclusive cooperative
allocations for the five allocated species. The proposed action will require eligible Non-AFA
Trawl CP vessels under 125 ft length overall to meet the GRS. These measures should have the
effect of reducing bycatch and discards, contributing additional non-use benefits that might arise
from productive use of the resource. In addition, if Alternative 3 reduces the harvest of the
allocated species below the allowed catch, the unharvested fish will remain in the BSAI
ecosystem, which is considered a benefit to the environment.

Effects on Management, Monitoring, and Enforcement Costs

In addition to the monitoring challenges documented under other quota programs, Amendment 80
includes additional catch accounting and compliance challenges specific to this type of dedicated
access program. To address these challenges, additional requirements will be needed to manage
these sector allocations and allow single or multiple cooperatives to function. Proposed

monitoring components for all non-AFA trawl CPs while fishing in the BSAI are described
below.

1. All vessels would be required to weigh all catch on NMFS-approved scales and provide
an observer work station.

2. All hauls would available to be observed by NMFS-certified observers.

3. Vessels would be prohibited from having more than one operational line or other
conveyance device for the mechanized movement of catch between the scale used to
weigh total catch and the location where the observer collects species composition
samples.

4. The observer must be able to view all the activities of crew inside the bin locate prior to
where the observer collects unsorted catch. The vessel would be required to choose, and
have approved at the time of the observer sampling station inspection, one of three
options to meet this requirement. These options are:

Limit Tank Option. Crew would be prohibited from entering any tank located prior to
where the observer collects unsorted catch, unless:
e The flow of fish has been stopped between the tank and the location where the
observer collects unsorted catch, and;
e All catch has been cleared from all locations between the tank and the location
where the observer collects unsorted catch, and;
The observer has been given notice that vessel crew must enter the tank, and;
The observer is given the opportunity to observe activities of the person(s) in the
tank.
e The observer has informed vessel personal that he or she has completed all
sampling activities.

Line of sight option. From the observer sampling station and the location from which the
observer collects unsorted catch, an observer must be able to see all areas of the bin
where crew could be located. This requirement may be accomplished by creating a
viewing port inside the bin, and would be approved by NMFS during the observer sample
station inspection.

Video option. A vessel may provide and maintain cameras, a monitor, and a digital video
recording system for all areas of the bin where crew could be located. The video data
must be maintained and made available to NMFS upon request for no less than a 120 day
period. This option would also be subject to approval by NMFS at the time of the
observer sample station inspection.
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5. Unsorted catch would be prohibited from remaining on deck outside of the codend
without an observer present, except for fish accidentally spilled from the codend during
hauling or dumping.

6. A vessel operator would be required to document the flow of fish within the vessel’s
factory.

7. Each vessel would be required to provide the opportunity for a pre-cruise meeting.

The costs for the monitoring program include both accounting costs (that are itemized to the
extent feasible) and other opportunity costs (that are difficult to quantify). Total costs for scale,
sample station, observer requirements, and factory modifications necessary to comply with other
proposed requirements for each vessel greater than or equal to 125 ft. range between
approximately $64,045 and $365,545. Total costs for these categories for each vessel less than
125 ft. range between $182,225 and $406,725. Other costs associated with these proposed
monitoring requirements could include decreased operating efficiencies or additional crew.

In addition to costs borne by the vessels, increases in the number of observer days and their
associated increase in the amount of data collected is expected to raise overall annual costs of the
Observer Program. This budgetary increase can be attributed to additional staffing, augmented
spending for observer sampling equipment, data entry contracts, and travel associated with
inspecting sample stations, and conducting pre-cruise meetings. The Observer Program estimates
increased staffing and costs associated with this action to include 3.5 full time equivalent staff
positions and approximately $450,000 annually.

NMFS believes that anticipated benefits of a Non-AFA Trawl CP cooperative as currently
outlined, including the expectation of reduced effort and capital inputs through a slower paced
fishery substantially depend on these proposed monitoring improvements. A multi-species
cooperative, with internal transactions and contracts requires reliable catch accounting to create
secure agreements. Because Amendment 80 monitoring requirements would include flow scales,
observer stations, observation of every haul, and additional requirements described above; some
improvements to management catch accounting may also occur. For example, direct
measurement of weight on a flow scale is likely to be more reliable than alternative observer
measurements based on volumetrics and density.

Effects on Communities

The fishing communities that are expected to benefit from this proposed action are the locations
the vessels offload, take on supplies, and the owners and crew live. Twenty-seven catcher
processors appear to be eligible for the Non-AFA Trawl CP sector. Of these vessels, nearly all are
based in Seattle. Due to the large size and diversity of Seattle’s economy, community-level
impacts are not expected to differ between Alternatives 2, 3 and 4. Significant benefits to other
communities that are home to some of the other Non-AFA Trawl CP fleet are not expected.
Vessels located in those communities will continue to generate revenue from these fisheries.
Changes in benefits to the community could occur, but the magnitude of the change is expected to
be relatively small. Impacts on other communities with ties to catcher vessels cannot be
quantitatively, but they are expected to be relatively small based on historic participation in the
five primary BSAI fisheries and the sideboard caps proposed for other fisheries.

Effects on Net Benefits to the Nation

Under status quo, producer surplus is expected to remain at current levels until Amendment 79 is
implemented. After Amendment 79 is implemented, producer surplus will decline. The amount of
the decline is equal to the increased processing and monitoring costs of the vessel. Revenues are
assumed to remain constant. However, the potential exists that more inferior products could be
produced because of retaining fish that are of a size that are in less demand or of the wrong sex
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(e.g., rock sole during the roe season). Prices paid by consumers are not expected to increase or
decrease because of this action.

Alternative 2

Net benefits to the Nation would likely increase under Alternative 2 relative to Alternative 1.
Contributing to the increase in net benefits to the Nation is the increase in producer surplus from
Non-AFA Trawl CP sector participants fishing in cooperatives. Participants would be able to
slow the pace of fishing and processing, thus potentially reducing expenditures on inputs and
increasing output slightly. These participants would also be free to consolidate fishing up to the
user cap. With fewer vessels, the harvesting costs should also decline. Some additional benefits
would also likely accrue from the additional 2.5 allocation for the Amendment 80 species to the
CDQ program, which would also benefit from a slower paced fishery.

The alternative would require increased monitoring and enforcement costs necessary for meeting
the GRS for Non-AFA Trawl CP vessels under 125 ft. LOA. These costs are associated with
additional observer coverage, costs associated with vessel modification to better allow the catch
to be observed, and slowing processing and harvesting below optimal levels to enable more
accurate counts of total groundfish and PSC catches. Some additional benefits to the Nation could

arise through reduction in discards, since sector vessels under 125 ft. LOA will have to meet the
GRS.

A producer surplus would likely be generated some net benefits for the Nation under Alternative
2 as a result of pooling individual annual vessel GRS rates. Vessels that join a cooperative would
average their individual annual retention rates across all cooperative participants, which would
help to reduce operation costs for those vessels limited by the GRS. Overall, each cooperative
will seek to minimize the cost of meeting the GRS to the extent possible.

Consumer surplus is expected to increase. The Non-AFA Trawl CP sector will continue to
produce mostly frozen round and headed and gutted products primarily. Any improvements in
consumer benefits arising from improved quality are likely to be realized by Asian, U.S. and
European consumers, as most of the production from this sector is sold into that market.

Alternative 3

Net benefits to the Nation would likely be smaller under Alternative 3 relative to Alternative 2. It
is difficult to compare the changes in Net benefits between Alternatives 1 and 3. The amount of
fish the Non-AFA Trawl CP sector can legally harvest under Alternative 3 relative to the status
quo, is reduced. However, the benefits of cooperatives are expected to increase the overall
efficiency of the fleet. The benefit of a cooperative under this alternative will depend on whether
a sufficient number of members of the sector are able to reach agreement and whether persons not
in the initial cooperative are able to come to terms with the cooperative. If no cooperative forms,
sector efficiency would be similar to that of status quo.

An additional unknown under this alternative is how much of the allocation to the general limited
access fishery will be harvested by other sectors, and how efficient will they be when harvesting
and processing that catch. The allocation to the general limited access fishery under this
alternative exceeds the combined AFA Trawl CP and CV sideboards. Without substantial
increases in effort by the Non-AFA Trawl Catcher Vessels, large portions of the allocation to the
general limited access fishery would go unharvested. If the other sectors do not harvest their
portion of the TAC and large amount of quota are rolled over late in the year, it may be of less
value to the Non-AFA Trawl CP fleet than if it was available earlier.

Similar to Alternatives 2 and 4, the Nation would likely see an increase in net benefits from the
pooling of individual vessel annual GRS rates while in a cooperative. However, unlike
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Alternatives 2 and 4, which has the potentially for multiple cooperatives, Alternative 3 allows
only one cooperative. As a result, there is a chance that some members of the sector will not join
the cooperative thus reducing the benefits of pooling annual vessel GRS across the cooperative.
In general, members of the cooperative will seek to minimize the cost of meeting the GRS to the
extent possible, thereby creating a producer surplus under this alternative.

Under this alternative, the CDQ Program would be allocated 15 percent of the annual TAC for
each of the allocated species. The CDQ program would also receive 15 percent of the TAC for
the incidental catch species (with the exception of Pacific cod) taken in the Amendment 80
allocated species. The additional 7.5 percent increase in non-pollock groundfish (except Pacific
cod) would likely slow the pace of fishing and processing for participants in the CDQ program,
thus potentially reducing expenditures on inputs and increase output slightly. However, the
benefits will be reduced if the CDQ program fails to harvest their entire allocation.

Like Alternative 2, this alternative could increase the net benefits to the Nation from the reduction
in discards. However, producer surplus will be reduced, from what it could have been due to an
increase in vessel monitoring costs.

This alternative is expected to increase consumer surplus. The Non-AFA Trawl CP sector will
continue to produce frozen round and headed and gutted products primarily. Any improvements
in consumer benefits arising from improved quality are likely to be realized by Asian, U.S. and
European consumers, as most of the production from this sector is sold into that market.

Alternative 4

Net benefits to the Nation would likely increase under Alternative 4 relative to Alternatives 1, 2,
and 3. Contributing to the increase in net benefits to the Nation is the increase in producer surplus
from Non-AFA Trawl CP sector participants fishing in cooperatives. The favorable groundfish
allocation for the Amendment 80 species, the allocation of the necessary PSC to harvest the
allocation, and the ability to form cooperatives contributes the increase in net benefits to the
Nation. These participants would be able to slow the pace of fishing and processing, thus
potentially reducing expenditures on inputs and increasing output slightly. These participants
would also be free to consolidate fishing up to the use cap to the extent permitted by the Council.
With fewer vessels, the harvesting costs should also decline.

Some additional benefits would also likely accrue from the additional 2.5 percent allocation
increase for the Amendment 80 species to the CDQ program. The increased CDQ allocation will
slow the pace of fishing and processing, thus potentially reducing expenditures on inputs and
increase output slightly. If the CDQ program fails to harvest their entire allocation, any amount of
allocation left unharvested would tend to reduce the net benefits.

The alternative would also require increased monitoring costs necessary for meeting the GRS for
Non-AFA Trawl CP vessels under 125 ft. LOA. These costs are associated with additional
observer coverage, costs associated with vessel modification to better allow the catch to be
observed, and slowing processing and harvesting below optimal levels to enable more accurate
counts of total groundfish and PSC catches. Some additional benefits to the Nation could arise
through reduction in discards, since sector vessels under 125 ft. LOA will have to meet the GRS.

Like in Alternative 2 and 3, produce surplus is likely to decline given that individual vessel
retention rates would be averaged across all cooperative participants, helping those vessels with
historically low retention rates to lower their operating costs. Collectively, members of each
cooperative would seek to minimize their costs of meeting the GRS to the extent possible thereby
generating a producer surplus.
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Like Alternative 2 and 3, this alternative would likely yield some increase in consumer surplus.
Improvements will be limited to those in cooperatives, but since most (if not all members of the
sector are likely to join cooperatives) these improvements should be realized throughout the fleet.
Since most participants in the sector are limited in their ability to produce higher processed
products, production choice changes are likely to be limited. Any improvements in consumer
benefits arising from improved quality are likely to be realized by Asian, U.S., and European
consumers, as most of the production from this sector is sold into these markets.

Environmental Assessment

The Environmental Assessment discusses the environment that would be affected by the
alternatives, and then describes the impacts of the alternatives. The following components of the
environment are discussed: the primary target species to be allocated under the alternatives,
prohibited species, other fish species, benthic habitat and essential fish habitat, marine mammals
and seabirds, economic and socioeconomic components, and the ecosystem as a whole.

The current fishery management program, represented by Alternative 1, was analyzed in detail in
the Alaska Groundfish Fisheries Programmatic Supplemental Environmental Impact Statement
(NMFS 2004b), the Environmental Impact Statement for Essential Fish Habitat Identification
and Conservation in Alaska (NMFS 2005), and updated in the annual Environmental Assessment
of Harvest Specifications for the Years 2005-2006 (NMFS 2004a). These analyses concluded that
the groundfish fisheries, in the status quo, are not affecting a significantly adverse impact on the
environment.

In most instances, the effects of Alternatives 2, 3 and 4 have been considered together, as there is
little difference between these alternatives in terms of their impact on the physical and biological
environment. Under these alternatives, a sector allocation is made that will allow the formation of
cooperatives. This will likely change fishing patterns, and may distribute fishing for the primary
target species over a longer season or more diverse area. Harvest levels for the primary target
species will, remain unaffected, as well the existing management measures that distribute the
harvest in space and time. As a result, the impact of the alternatives on these species is not
assessed to be significant.

Incidental catch patterns may change as a result of Alternatives 2, 3 and 4, as the fisheries
endeavor to meet the groundfish retention standard and reduce discards. In addition, an option
under the alternatives would require the fisheries to reduce their historic proportion of prohibited
species catch. The increased flexibility afforded to the Non-AFA Trawl CP sector under these
alternatives should allow the sector to reduce discards. However, prohibited species catch limits
and harvest quotas for other incidental catch species will continue to be set at biologically
sustainable levels under these alternatives, and regardless of the ability of the sector to reduce its
incidental catch, the impact to the sustainability of these incidental species is not assessed to be
significant.

As the amount of overall fishing effort under the alternatives is likely to remain the same or
decrease, the alternatives are unlikely to result in a change that would significantly impact
seabirds or marine mammals that interact with the groundfish fisheries. Similarly, minimal and
temporary impacts to benthic habitat and essential fish habitat are unlikely to be aggravated by
these alternatives.

The economic and socioeconomic impacts of the alternatives are summarized in the RIR above.

An evaluation of the effects of the groundfish fisheries on the ecosystem is undertaken annually
in the Stock Assessment and Fishery Evaluation report. Based on the discussions above regarding
population-level impacts of Alternatives 2, 3 and 4, and the lack of other impacts to ecosystem
attributes, the alternatives are not assessed to have a significant impact on the ecosystem.
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The cumulative effects of the proposed alternatives are also evaluated in the Environmental
Assessment. The analysis of past actions affecting the Non-AFA Trawl CP sector showed that,
since the mid-1980s, adjustments in the regulatory regime have changed the economic conditions
of the groundfish fisheries in which these vessels participate. An increasingly restrictive
regulatory environment and escalating compliance costs resulted in economical stress for some
Non-AFA Trawl CP owners. The increased restrictions were also a primary reason that flatfish
became the primary target species for the Non-AFA Trawl CP sector. Because these species are
bottom-dwellers, flatfish fisheries are prone to high incidental catches of prohibited species such
as halibut and crab. In addition, flatfish fisheries have limited markets—particularly with regard
to size and product quality. These characteristics of the flatfish fisheries, in combination with a
“race for fish” regime and other factors, led to a relatively high level of economic and regulatory
discards in the Non-AFA Trawl CP sector.

In recent years, the Non-AFA Trawl CP fleet has faced increasing pressure to reduce its discard
rate. In 2003, the Council established a minimum groundfish retention standard for Non-AFA
Trawl CPs greater than 125 ft length overall. The GRS will result in a substantial reduction in the
bycatch of the affected vessels. However, a GRS may also result in substantial costs and lost
revenues for these vessels because of holding/processing, transporting and transferring fish that
are of relatively low value or “unmarketable.” In addition, the GRS measure imposes significant
costs on the vessels with increased observer and scale costs.

With the possible exception of the BSAI Pacific cod allocation and rationalization programs, the
reasonably foreseeable future actions cited above may have negative effects (to some degree) on
the economic performance of Non-AFA Trawl CP sector. The cumulative effects of all actions—
past, present, and future—are toward an increasingly restrictive regulatory environment resulting
in lower harvests and gross revenues and/or higher operating costs. While some foreseeable
future actions may offset these negative effects to some extent, the overall trend points to
increasing economic stress for the Non-AFA Trawl CP sector.

The conclusions reached in the direct and indirect effects analysis of the cooperative alternatives
indicate that the compliance costs incurred under a GRS may be mitigated by the benefits of
participating in a cooperative. The costs of the GRS associated with retaining unwanted fish may
be reduced or avoided altogether under a cooperative structure, as vessels can be more selective
in what they catch without losing any competitive advantage. In addition, a cooperative structure
may allow the sector to manage its PSC allocation in a manner that prevents PSC limits from
being exceeded and thereby avoids the lower harvests and revenues associated with fishery
closures when PSC limits are reached.

Initial Regulatory Flexibility Analysis

The directly regulated entities in this action include all of the groundfish harvesters in the BSAI
and GOA and the processors that take delivery of their catch, plus the CDQ groups and
communities. A total of 996 vessels were classified as small entities in 2003 based on the $3.5
million revenue threshold. Seventy-one vessels were classified as large entities that year. All but
one of the 27 vessels in the Non-AFA Trawl CP sector are considered large entities based on the
$4 million threshold applied to all vessels owned by an entity. The owners of some catcher
processors have requested that the small entity definition be updated to use the processor
definition. Changing the criteria would reclassify most of the sector as small entities. NMEFS is
currently reviewing that definition, but until the review is complete, the current definition will
continue to be used.

A total of 36 processors in the BSAI and GOA have less than 500 employees. These processors,
on average, generated about $0.9 million in revenue from groundfish and had total revenues from
all seafood processing of about $5.2 million. The processors with over 500 employees averaged
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$43.5 million in groundfish revenues and $79.1 from all fish products (NMFS, 2002). The small
processors will be protected by imposing sideboard limits. The protections should have a limited
impact though, because many of the species are primarily processed at-sea.

All six CDQ groups and the 65 communities associate with those groups are considered small
entities. The alternatives considered in this amendment would either maintain their current
allocation or increase the amount of specific species they are allocated. The royalty increases are
expected to be small relative to total annual revenues by these groups. These groups are
dominated by pollock, crab, halibut, and Pacific cod, but the royalty increases would likely help
further the mission of improving the lives of residents of rural Western Alaska.
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Alternatives, Components, and Options for Amendment 80

Alternative 1: No Action

With the exception of Amendment 79, which is yet to be approved by the Secretary of Commerce (SOC),
the current management of groundfish and prohibited species catch in the BSAI would remain in effect
for this alternative. In general, after deducting 7.5 percent for reserves and 7.5 percent for the CDQ
program, the remaining portion of TAC is available to any vessel with a federal license. For Eastern
Aleutian District and the Bering Sea subarea Atka mackerel, up to 2 percent of the ITAC may be
allocated to jig gear. Currently, only one percent is allocated to the jig gear. For further details on the

current management of the species to be allocated under this proposed action, please refer to Section
3.1.1L

Although Amendment 79 to the BSAI Groundfish FMP, the groundfish retention standard (GRS), has not
yet been implemented, a final rule should be published before final action on Amendment 80, which is
scheduled for December 2005. Currently, there are three potential outcomes. One is the SOC could
implement GRS in 2006 at 75 percent. Another is that the SOC approves Amendment 79 at 65 percent
starting in 2007. Finally, the SOC could disapprove Amendment 79. Due to the timing of Amendment 80
and Amendment 79, the no action alternative could change after initial review of Amendment 80 in
October 2005 but before final review in December 2005. For purposes of the initial review of
Amendment 80, the no action alternative will include a GRS phased in a over a four year period for Non-
AFA Trawl] CP vessels greater than 125 ft length overall starting in 2007 at 65 percent and culminating in
2010 at 85 percent. The decision to use this scenario is based on the Council’s recommendation to the
SOC at the June 2005 meeting to implemented Amendment 79 in 2007 at 65 percent to allow ample time
for Non-AFA Trawl CP sector to complete any retrofits necessary to meet the enforcement and
monitoring requirements included in Amendment 79. In addition, the Council felt it was important to
allow the sector time to develop a vessel buyback program authorized under the Consolidated
Appropriations Act of 2005. Finally, the Council also clarified at the June 2005 meeting that the specific
years tied to GRS in the original action are of less importance than starting at the intended 65 percent.

Alternative 2: Multiple Cooperatives

This alternative would allocate the following species to the Non-AFA Trawl CP sector: yellowfin sole,
rock sole, flathead sole, Atka mackerel by subarea, and Aleutian Islands subarea Pacific Ocean perch—
referred to as primary target species. Allocation of these species to the sector would be in proportion to
the retained catch of the Non-AFA Trawl CP sector relative to the retained catch of all vessels, for the
years 1998 to 2002.! Non-AFA Trawl CP sector allocations of the primary target species would be
managed as a hard cap: when the sector harvests all of its allocation of a primary target species, all

directed fisheries for that species, as well as those fisheries that catch species incidentally, would close for
the sector.

The unallocated portion of the primary target species quota would be reserved for the Non-H&G trawl
fishery, which is composed of AFA Trawl CP sector, AFA Trawl CV sector and Non-AFA Trawl CV
sector. Primary species quota cannot be rolled over between trawl sectors under this alternative.

This alternative includes a quota threshold of 125,000 mt for the yellowfin sole quota. If, in a given year,
the quota exceeds this threshold, the excess would be allocated in the following manner: 30 percent to the
Non-AFA Trawl CP sector and 70 percent to the limited access trawl fishery. Specifically for this excess
allocation, a two-way rollover option is allowed. A portion of the yellowfin sole reserve allocated to

! All allocations are after allocations to the CDQ program and, in the case of Atka mackerel, after any allocation to the jig sector.
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either the Non-AFA Trawl CP sector or the limited access trawl fishery would be rolled over to the other
sector. A portion of the yellowfin sole reserve allocated to either the Non-AFA Trawl CP sector or the
limited access trawl fishery would be rolled over to the other sector, if, after a specified data (August 1 or

September 1), there is any quota that is projected to remain unused. AFA sideboards do not apply to the
yellowfin sole threshold fishery.

The Non-AFA Trawl CP sector would receive a PSC allowance under this alternative, which would be

based on the sector’s historical usage of PSC in the directed fisheries for the allocated primary species
plus Pacific cod during the years from 1998 to 2002, inclusive.

The eligibility criteria for the Non-AFA Trawl CP sector have been determined by Congress in the
provisions of the BSAI CP Capacity Reduction Program, which was passed in November 2004. In order
to qualify for the sector, a license holder must have trawl and catcher processor endorsements on its
License Limitation Program permit (LLP), and must own a Non-AFA vessel that caught and processed
150 mt of groundfish with trawl gear between 1997 and 2002.

Only catch history from eligible vessels will be credited in the cooperative program. The catch history
assigned to the first license of the eligible vessel will be the catch history of the eligible vessel. Any
eligible vessel that has sunk, is lost, or becomes inoperable or ineligible during or after the qualifying
period will be credited to the license that arose on the vessel. Any such license assigned to an eligible
vessel will be credited with the catch history of that vessel during cooperative apportionment.

Licenses and vessels used to qualify for Amendment 80 (either to included in the Non-AFA Trawl CP
sector or to be used in Amendment 80 cooperative formation) are restricted from being used outside of
the Amendment 80 sector, except that any eligible vessel authorized to fish pollock under the AFA would
still be authorized to fish under this statute.

To operative as a cooperative, membership must include as least three separate entities and must be
composed of at least 15 percent of the qualified vessels. Those participants who do not elect to join a
cooperative may either form their own cooperative (with at least 15 percent of qualified licenses with
cooperative endorsements) or participate outside the cooperative in the sector’s limited access fishery.

Allocation of the primary target species and PSC allowance to the cooperative and sector’s limited access
fishery would be in proportion to the total catch of the primary target species of the eligible license
holders included in each pool, for the years 1998-2002 by species, during this period. PSC would be
apportioned to target species and Pacific cod based on average use of PSC in each target species during
years 1998-2004.

Atka mackerel will be allocated using two different apportionment methods to two different vessel types.
Each vessel will receive credit for its historic share of the sector’s Atka mackerel allocation using total
catch from 1998-2002 for all subareas combined. Allocations to non-mackerel vessels (less than 200’ in
length having less than 2 percent of the sector’s Atka mackerel history) would receive their allocation by
area according to each non-mackerel vessel’s catch in each subarea during this same year period. After
removing the non-mackerel portion, the remaining amount is than allocated to the mackerel vessels
(vessels that are greater than 200’ in length or less than 2 percent of the sectors mackerel allocation) based
on their respective percentages equally in each area.

Notwithstanding the qualifying history of the vessel, a qualified vessel that has not fished after 1997 will
receive an allocation under the cooperative program less than 0.5 of the yellowfin sole catch history, 0.5
percent of the rock sole catch history, and 0.1 percent of the flathead sole catch history.

Within the Non-AFA Trawl CP sector, consolidation would not be constrained. An eligible participant
(either individual or entity) would not be limited as to the percentage of the Non-AFA Trawl CP sector
allocation it can use or the amount of licenses and qualified catch that it may hold.
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Sideboards for the Non-AFA Traw! CP sector would be established in regulation based on the sector’s
participation in other fisheries during the same years used to calculate the sector’s allocation, (1998 to
2002). Sideboards for those species that close on TAC in the GOA and the BSAI would be established
based on retained catch of the Non-AFA Trawl CP sector divided by the retained catch of all sectors from
1998 to 2002. Sideboards would also be established for halibut PSC in the GOA based on actual halibut
PSC usage by the Non-AFA Trawl CP sector in each target fishery in the deep and shallow water
complexes by area between 1998 and 2002. Only vessels with LLPs that have Gulf wide weekly
participation in the flatfish fisheries over a threshold number of weeks during a qualifying period would
be eligible to participate in those fisheries. The sideboards would remain in place until such time as other
fisheries are rationalized (including sector allocations for the Pacific cod fishery). Within the Non-AFA
Trawl CP sector, sideboards would be established between cooperative and non-cooperative participants
for unallocated species, based on the same years. Sideboards would apply to eligible licenses and
associated vessels from which the catch history arose.

The CDQ program would be allocated 10 percent of each primary target species, and the associated
species taken incidentally, except Pacific cod, in the prosecution of these directed fisheries. The
prohibited species allowance allocated to the CDQ program as prohibited species quota reserves would
also continue to be issued at the same percentage as the CDQ groundfish allocation.

Alternative 3: Single Cooperative

This alternative would allocate the following species to the Non-AFA Trawl CP sector: yellowfin sole,
rock sole, flathead sole, Atka mackerel by subarea, and Aleutian Island Pacific Ocean perch--referred to
as the primary target species. Allocation of these species to the sector would be in proportion to the
retained catch of the Non-AFA Traw] CP sector relative to the total catch by all vessels, for the years
1995 to 2003. The unallocated portion of the primary target species quota would be reserved for the Non-
H&G trawl fishery, which is made up of the AFA Trawl CP sector, AFA Trawl CV sector, and the Non-
AFA Trawl CV sector. Non-AFA Trawl CP sector allocations of the primary target species would be
managed as a soft cap: when the sector harvests all of its allocation of a primary target species, the species
would be placed on prohibited species status, and would need to be discarded.

Alternative 3 also includes a rollover provision: any portion of the primary target species in the general

limited access fishery projected to remain unharvested would be rolled over to the Non-AFA Trawl CP
sector.

This alternative also includes a quota threshold of 100,000 mt for the yellowfin sole quota. If, in a given
year, the quota exceeds this threshold, the excess would be allocated in the following manner: 70 percent
to the Non-AFA Trawl CP sector and 30 percent to the limited access trawl fishery. Any yellowfin sole
above the threshold that is projected by the NOAA Regional Administrator to go unharvested would be

rolled over to the other threshold recipients (Non-AFA Trawl CP sector or the general limited access
fishery).

The Non-AFA Trawl CP sector would receive a PSC allowance under this alternative. PSC usage of all
trawl vessels in each PSC fishery group for allocated primary species plus Pacific cod, from 1995 to
2002, would be calculated, to which the proportion of the Non-AFA Traw] CP sector’s share of the target
species quota (as determined in Component 3) would be applied. The sector’s PSC allowance for each
prohibited species would be 95 percent of the total amount calculated using this formula.

The eligibility criteria for the Non-AFA Trawl CP sector have been determined by Congress in the
provisions of the BSAI CP Capacity Reduction Program. In order to qualify for the sector, a license
holder must have trawl and catcher processor endorsements on their LLP and must own a vessel that
caught and processed 150 mt of groundfish with trawl gear between 1997 and 2002.
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Only catch history from eligible vessels will be credited in the cooperative program. The catch history
assigned to the first license of the eligible vessel will be the catch history of the eligible vessel. Any
eligible vessel that has sunk, is lost, or becomes inoperable or ineligible during or after the qualifying
period will be credited to the license that arose on the vessel. Any such license assigned to an eligible
vessel will be credited with the catch history of that vessel during cooperative apportionment.

Licenses and vessels used to qualify for Amendment 80 (either to included in the Non-AFA Trawl CP
sector or to be used in Amendment 80 cooperative formation) are restricted from being used outside of
the Amendment 80 sector, except that any eligible vessel authorized to fish pollock under the AFA would
still be authorized to fish under this statute.

To operate as a cooperative, membership must include as least three separate entities and would need to
be composed of at least 67 percent of the qualified vessels. Those participants who do not elect to join a
cooperative could participate outside the cooperative in the sector’s limited access fishery.

Allocation of the primary target species and PSC allowance to the cooperative and sector’s limited access
fishery would be in proportion to the total catch of the primary target species of the eligible license
holders included in each pool, for the years 1995-2003, dropping the three lowest annual catches for the
license, by species, during this period. PSC would be apportioned to target species and Pacific cod based
on average use of PSC in each target species during years 1998-2004.

Atka mackerel will be allocated using two different apportionment methods to two different vessel types.
Each vessel will receive credit for its historic share of the sector’s Atka mackerel allocation using total
catch from 1995-2003 drop three years for all subareas combined. Allocations to non-mackerel vessels
(less than 200° in length having less than 2 percent of the sector’s Atka mackerel history) would receive
their allocation by area according to each non-mackerel vessel’s catch in each subarea during this same
year period. After removing the non-mackerel portion, the remaining amount is than allocated to the
mackerel vessels (vessels that are greater than 200" in length or less than 2 percent of the sectors mackerel
allocation) based on their respective percentages equally in each area.

Notwithstanding the qualifying history of the vessel, a qualified vessel that has not fished after 1997 will
receive an allocation under the cooperative program less than 0.5 of the yellowfin sole catch history, 0.5
percent of the rock sole catch history, and 0.1 percent of the flathead sole catch history.

Consolidation in the Non-AFA Trawl CP sector would be limited by a use cap that applies to each person
(using individual and collective rule). No single person may use or hold more than 50 percent of the
sector’s combined allocation for each allocated species. However, if a person’s attributed history at initial
allocation is greater than the use cap threshold, the person’s ability to exceed the cap would be
grandfathered.

Sideboards for the Non-AFA Trawl CP sector would be established in regulation based on the sector’s
participation in other fisheries during the same years used to calculate the sector’s allocation, (1995 to
2003). Sideboards for those species that close on TAC in the GOA and the BSAI would be established
based on total catch of the Non-AFA Trawl CP sector divided by the total catch of all sectors from 1995
to 2003. Sideboards would also be established for halibut PSC in the GOA based on the usage by the
Non-AFA Trawl CP sector in each target species in the deep and shallow water complexes by area
between 1995 and 2003. The sideboards would remain in place until such time as other fisheries are
rationalized (including sector allocations for the Pacific cod fishery). Within the Non-AFA Trawl CP
sector, sideboards would be established between cooperative and non-cooperative participants for
unallocated species, based on the same years. Sideboards would apply to eligible licenses and associated
vessels from which the catch history arose.

The CDQ program would receive an allocation of 15 percent of each primary target species, and the
associated species taken incidentally in the prosecution of these directed fisheries. The prohibited species
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allowance allocated to the CDQ program as prohibited species quota reserves would be issued at the same
percentage as the CDQ groundfish allocation.

Alternative 4: Preliminary Preferred Alternative

This alternative would allocate the following species portions to the Non-AFA Trawl CP sector:
yellowfin sole 82.5 percent, rock sole 97 percent, and flathead sole 98 percent. For EAY/BS and CAI Atka
mackerel the allocation would be 98 percent the first year but than decrease 2 percent each year over a 4-
year period to 90 percent. 100 of the WAI Atka mackerel would be allocated to the Non-AFA Trawl CP
sector. For EAI and CAI POP the allocation would be 95 percent the first year decreasing to 90 percent
the second year of the program. For WAI POP, 98 percent would be allocated to the Non-AFA Trawl CP
sector. The unallocated portion of the primary target species quota would be reserved for the trawl limited
access fishery, which is made up of the AFA Trawl CP sector, AFA Trawl CV sector, and the Non-AFA
Trawl CV sector. An ICA for the fixed gear sectors and trawl limited access fishery would be removed
before sector allocations. AFA sideboards would be determined after CDQ reserve amounts are deducted
from TAC. Non-AFA Trawl CP sector allocations of the primary target species would be managed as a
hard cap; when the sector harvests all of its allocation of a primary target species, the cooperative would
be restricted from directed fishing for that species. Allocations to the general limited access fishery would
be managed using an incidental catch allowance ICA.

Alternative 4 also includes a rollover provision; any portion of the primary target species and PSC in the
general limited access fishery projected to remain unharvested by NOAA Fisheries would be rolled over
to the Non-AFA Trawl CP sector. Any rollover of halibut PSC to the Non-AFA Trawl CP sector will be
discounted 5 percent. NOAA Fisheries will perform a review on May 1, August 1, and any time after
August 1 as appropriate to determine rollover amounts by considering current catch and PSC usage,
historic catch and PSC usage, harvest capacity and stated harvest intent.

This alternative would adjust the allocation of yellowfin sole between the Non-AF A Trawl CP sector and
the trawl limited access fishery when the ITAC exceeds 125,000 mt. If, in a given year, the ITAC exceeds
this threshold, the portion that is in excess of the 125,000 mt threshold would be allocated in the
following manner: 60 percent to the Non-AFA Traw] CP sector and 40 percent to the limited access trawl
fishery. Any yellowfin sole above the threshold that is projected by the NOAA Regional Administrator to
go unharvested would be rolled over from the trawl limited access fishery to the Non-AFA Trawl CP
sector. AFA yellowfin sole sideboards do not apply to the threshold fishery.

In April 2006, the Council narrowed the halibut PSC apportionment options to two. The first option
would base halibut PSC apportionment to the Non-AFA Trawl CP sector on historical usage of PSC from
2002 to 2004. The sector’s PSC allowance for each prohibited species would be reduced to 80 percent of
the total calculated amount phased in over a four year at 5 percent per year starting in the second year of
the program. The second option would apportion halibut PSC based on the sector’s percentage allocations
of target species (see above for percentages) multiplied by the trawl PSC amounts for these species. Trawl
PSC apportionment amounts would be based on 2002 to 2004 average consumption rate for all trawlers
for each of the Amendment 80 species plus Pacific cod muitiplied by the TAC for the upcoming year or
the previous year's catch whichever is less. The following maximum and minimum will apply to this PSC
option: 2,200 mt to 2,400 mt for the Non-AFA Trawl CP sector and 950 mt to 1,200 mt for trawl limited
access fishery. For crab PSC, the following percentages will be applied annual total trawl crab PSC
apportionment amounts published during final specifications: 37.52 percent for red king crab, 61.44
percent for C. opilio, 52.64 percent for Zone 1 C. bairdi, and 29.59 percent for Zone 2 C. bairdi. These
allocations would then be reduced 5 percent per year starting in the second year of the program until the
reduced allocation is 80 percent of the initial allocation.

The eligibility criteria for the Non-AFA Trawl CP sector was been determined by Congress in the
provisions of the BSAI CP Capacity Reduction Program. In order to qualify for the sector, a license
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holder must have trawl and catcher processor endorsements on their LLP and must own a vessel that
caught and processed 150 mt of groundfish with trawl gear between 1997 and 2002.

Only catch history from eligible vessels will be credited in the cooperative program. The catch history
assigned to the first license of the eligible vessel will be the catch history of the eligible vessel. Any
eligible vessel that has sunk, is lost, or becomes inoperable (total constructive loss) or ineligible during or
after the qualifying period will be credited to the license that arose on the vessel. Any such license

assigned to an eligible vessel will be credited with the catch history of that vessel during cooperative
apportionment.

Licenses and vessels used to qualify for Amendment 80 (either to included in the Non-AFA Trawl CP
sector or to be used in Amendment 80 cooperative formation) are restricted from being used outside of

the Amendment 80 sector, except that any eligible vessel authorized to fish pollock under the AFA would
still be authorized to fish under this statute.

To operate as a cooperative, membership must include as least three separate entities and would need to
be composed of at least 30 percent of the qualified vessels. Those participants who do not elect to join a
cooperative could participate outside the cooperative in the sector’s limited access fishery.

Allocation of the primary target species and PSC allowances to a cooperative (and sector’s limited access
fishery) would be in proportion to its member’s total catch of the primary target species by the eligible
vessel during the years 1998-2004 dropping the two lowest catch years by species. PSC would be

apportioned to target species and Pacific cod based on average use of PSC in each target species during
years 1998-2004.

Atka mackerel will be allocated using two different apportionment methods to two different vessel types.
Each vessel will receive credit for its historic share of the sector’s Atka mackerel allocation using total
catch from 1998-2004 drop two years for all subareas combined. Allocations to non-mackerel vessels
(less than 200’ in length having less than 2 percent of the sector’s Atka mackerel history) would receive
their allocation by area according to each non-mackerel vessel’s catch in each subarea during this same
year period. After removing the non-mackerel portion, the remaining amount is than allocated to the
mackerel vessels (vessels that are greater than 200 in length or less than 2 percent of the sectors mackerel
allocation) based on their respective percentages equally in each area.

Notwithstanding the qualifying history of the vessel, a qualified vessel that has not fished after 1997 will
receive an allocation under the cooperative program less than 0.5 of the yellowfin sole catch history, 0.5
percent of the rock sole catch history, and 0.1 percent of the flathead sole catch history.

The alternative would restrict consolidation in the Non-AFA Trawl CP sector on two levels. First, no
single person (using individual and collective rule) can hold catch history in excess of 30 percent of total
sector apportionment of all allocated species combined. In addition, no vessel can harvest more than 10
percent of the entire sector’s allocation. Persons (individuals or entities) that exceed the caps in the initial
allocation will be grandfathered.

Sideboards for the Non-AFA Trawl CP sector would be established in regulation based on the sector’s
participation in other fisheries during the same years used to calculate the sector’s allocation. Sideboards
for those species that close on TAC in the GOA would be established based on total of the Non-AFA
Trawl CP sector from 1998-2004. There would be no BSAI groundfish sideboards.

The alternative includes several GOA sideboards provisions: 1) eligibility to participate in the GOA
flatfish fisheries based on participation in that fishery for greater than 10 weeks, 2) exemption for Non-
AFA Trawl CP vessels that have fished more than 80 percent of their weeks in the GOA flatfish fisheries
during the 2000 and 2003 period will be exempt from GOA halibut sideboards, 3) Gulf-wide halibut
sideboards for deep and shallow water complex fisheries based on the actual rate for each target fisheries,
4) GOA pollock, Pacific cod, and directed rockfish species (Pacific Ocean perch, Northern rockfish, and
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Pelagic shelf rockfish) based on retained catch for the years 1998 to 2004. The sideboards would remain
in place until such time as other fisheries are rationalized (including sector allocations for the Pacific cod
fishery). Within the Non-AFA Trawl CP sector, each cooperative will receive its GOA sideboards.
Cooperatives that sign an inter-cooperative agreement that would allow aggregation of sideboards will be
managed as aggregate sideboard. Sideboards limits will be managed as a hard cap.

The CDQ program would receive an allocation of 10 percent of each primary target species, and the
associated species taken incidentally in the prosecution of these directed fisheries. The prohibited species
allowance allocated to the CDQ program as prohibited species quota reserves would be issued at the same
percentage as the CDQ groundfish allocation.

Components and Options for Amendment 80

Provided below are the components and options that define the sector allocations in Amendment 80.
These components and their respective options and suboptions are divided into four issues comprising 13
components in total. The four issues are allocations of BSAI non-pollock groundfish between the Non-
AFA Trawl CP sector and the trawl limited access fishery, PSC allowance for the Non-AFA Trawl CP
sector and the trawl limited access fishery, cooperative formation requirements for the Non-AFA Trawl
CP sector, and the option for implementing a yellowfin sole threshold fishery. Note that Alternatives 2, 3,
and 4 represent specific combinations of components and options for analysis. The Council’s current suite
of preferred alternatives has been identified in this document by an asterisk. For some components,
multiple options have been selected as the Council’s preferred alternative. In those cases, single
alternative will be selected at the time of final action. It is important to note that the Council may select
any alternative considered in this document at the time of final action and is not limited to the preferred
alternatives identified in this draft. The Council’s preferred alternative will be analyzed in the final
document.

Issue 1: Sector Allocation of BSAI Non-Pollock Groundfish to the Non-AFA Trawl Catcher
Processor Sector and CDQ Program

Note that the bolded components and options with the * denote Council selected preliminary preferred
alternative.

*Component 1 Allocate only the following primary target species to the Non-AFA Trawl CP
sector: yellowfin sole, rock sole, flathead sole, Atka mackerel, and Aleutian Islands Pacific Ocean
perch. Species could be added or deleted through an amendment process.

Component 2CDQ allocations for each primary target (Component 1) species in the program shall be
removed from the TAC:s prior to allocation to sectors at percentage amounts equal to one of the following.

Option 2.1 7.5%
*Option-2.2 10%
Option 2.3 15%

*For Amendment 80 species, the reserves would be set at 10% of the TAC and all would be
allocated to the CDQ reserves

CDQ allocations for secondary groundfish species (except Pacific cod) taken incidental in the primary
trawl target fisheries shall be removed from the TACs prior to allocation to sectors at percentage amounts
equal to one of the following:

Suboption 2.1 7.5%
*Suboption 2.210%
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Suboption 2.3 15%

Suboption 2.4 At species specific percentages that reflect historical incidental catch rates in the

directed fisheries for the primary species by the Non-AFA Trawl] Catcher Processor sector during
1998-2003.

Suboption 2.5 The Council can select percentages for each of the secondary species allocated to
the CDQ Program

Component 3 Identifies the sector allocation calculation (after deductions for CDQs, ICAs, and other
existing fishery allocations, i.e., Atka mackerel jig) for the Non-AFA Trawl CP sector. Atka mackerel and
Aleutian Islands Pacific Ocean perch allocations will be calculated for individual subareas and all
subareas combined (541/EBS, 542, and 543). The remaining portion of the primary species TAC included
in this program would be allocated to the BSAI trawl limited access fishery.

For purpose of allocation to the Non-AFA Trawl CP sector, each primary species allocation is based upon
the years and percentage of catch history selected in Component 4 using one of the following:

Option 3.1  Total legal catch of the sector over total legal catch by all sectors

Suboption 3.1.1  An ICA would be taken off the top to accommodate incidental bycatch
that applies only to fixed gears.

Option3.2  Retained legal catch of the sector over retained legal catch by all sectors

*Suboption 3.2.2 Allocations would be managed as a hard cap for the H&G sector,
and for the Non H&G sector, an ICA would be taken off the top to
accommodate incidental bycatch by the non-H&G sector. AFA
vessel sideboard amounts will be determined after CDQ reserve
amounts are deducted from TAC.

Option3.3  Retained legal catch of the sector over total catch by all sectors

*For purpose of allocation to the Non-AFA Trawl CP sector, each primary species allocation is:

Yellowfin Sole 82.5%

Rock Sole 97%

Flathead Sole 98%

Atka Mackerel 98% in 541/EBS and 542, in the first year of the program, decreasing by
2% increments over 4-yr period to 90%. 100% in 543.

AI POP 95% in 541 and 542 in the first year of the program, decreasing to 90%

in the second year of the program. 98% in 543.

Legal landing means, for the purpose of initial allocation of QS, fish harvested during the
qualifying years specified and landed in compliance with state and federal permitting, landing, and
reporting regulations in effect at the time of the landing. Legal landings exclude any test fishing,
fishing conducted under an experimental, exploratory, or scientific activity permit or the fishery
conducted under the Western Alaska CDQ program.

Option3.4  Management of groundfish allocations

Suboption 3.4.1 Allocations would be managed as a hard cap. When the allocation is
reached, further fishing would be prohibited.

Suboption 3.4.2  Allocations would be managed as a soft cap. When the allocation is
reached, species would be prohibited status.

*Option 3.5 This option may be selected in conjunction with Options 3.1 through 3.4. Target
species and PSC rollover: any unharvested portion of the Amendment 80 target
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species or unharvested portion of PSC in the limited access fishery that is
projected to remain unused shall be rolled over to vessels that are members of
Amendment 80 cooperatives.

Any roll over of halibut PSC to the Non-AFA Trawl CP sector shall be discounted
by 5%. That is, if 100 mt of halibut is available for roll over, then 95 mt of halibut
would be re-allocated to the Non-AFA Trawl CP sector. Once the initial allocation
has been determined, the Non-AFA Trawl CP sector may re-allocate the PSC
among the target species.

NMFS shall perform a review on or before May 1 and August 1 each year, and at
such other times after August 1 as it deems appropriate. In making its
determination, NMFS shall consider current catch and PSC usage, historic catch
and PSC usage, harvest capacity and stated harvest intent, as well as other relevant
information.

Catch history years used to determine the allocation to the Non-AFA Trawl CP sector

1995-2003
1997-2002
1998-2002
1998-2004
1999-2003
2000-2004

The Council can select percentages for each of the species allocated to the Non-AFA
Trawl CP sector.

Issue 2: PSC Allowance for the Non-AFA Trawl Catcher Processor Sector and the CDQ

Program

*Component 5 Increase PSQ reserves allocated to the CDQ program (except herring and
Chinook salmon) to levels proportional to the CDQ allocation of primary species under Component

2.

Component 6 PSC allowances of halibut and crab to the Non-AFA Trawl CP Sector.

Option 6.1

Apportion PSC to Non-AFA Trawl] CP sector:

*Suboption 6.1.1 Allocation halibut PSC based on historical usage of PSC by the Non-

AFA Trawl Catcher Processor sector from January 1, 2002 thru
December 31, 2004 rather than the sector’s allocation, with the
remainder available to the other sectors.

*Suboption 6.1.1.1 Reduce apportionments to 80% of calculated
level

*Suboption 6.1.1.1.1 Phase in PSC reductions 5% per year
starting in second year of program.
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Suboption 6.1.2

Suboption 6.1.3

*Suboption 6.1.4

AGENDA C-1(a)(1)
JUNE 2006

Allocation based on the PSC taken in the Non-AFA Trawl Catcher

Processor sector directed fishery for allocated primary species plus
Pacific cod.

Percentage allocations (estimates for PSC associated with Pacific cod
catch would be based on the process laid out in Component 3) selected in
Component 3 multiplied by the relevant total PSC catch by all trawl

vessels in each PSC fishery group for allocated primary species plus
Pacific cod.

Allocation of halibut PSC to the non-AFA Trawl CP sector shall be
determined by that sector's percentage allocations of target species
groups (contained in Component 3) multiplied by the trawl PSC
amounts for those target species groups as set forth in the annual
specifications.

Sectoral PSC allocations will be calculated using a predetermined
fixed target fishery bycatch rate, based on the 2002-2004 average
consumption rate across the trawl sectors based on the lesser of the
TAC or the previous year's catch, with initial allocations of the PSC
to all trawl target fisheries adjusted pro rata such that their sum
equals the overall trawl PSC allocation.

The following maximum and minimum allowances shall apply to the
initial PSC allocations: Non-AFA Trawl CP sector shall receive an
allowance of not less than 2,200 mt of halibut and not more than
2,450 mt of halibut. Trawl limited access sectors shall receive an
allowance of not less than 950mt of halibut and not more than 1,200
mt of halibut. Minimum and maximum allowances of crab PSC for
each sector may be selected within the range of alternatives
identified in the January 2006 Amendment 80 analysis.

Option 6.2  Select a Non-AFA Trawl CP sector PSC reduction option from the following that
would apply to any PSC apportionment suboption selected in 6.1. PSC reduction
options can vary species by species. Any reduction in the Non-AFA Trawl CP sector
should not result in an increase in PSC allocation to any other sector.

Suboption 6.2.1

Reduce apportionments to 60% of calculated level.

Suboption 6.2.2  Reduce apportionments to 75% of calculated level.
Suboption 6.2.3  Reduce apportionments to 90% of calculated level.
Suboption 6.2.4  Reduce apportionments to 95% of calculated level.
Suboption 6.2.4.1 Start the reduction in the third year of the program.
Suboption 6.2.5 Do not reduce apportionments from calculated level.
Suboption 6.2.6  Phase in PSC reductions 5% per year for Suboptions 6.2.1-6.2.4.
Suboption 6.2.7  Reductions under Suboptions 6.2.1-6.2.4 apply only to vessels that

participate in the Non-AFA Trawl CP sector’s limited access fishery.

*Option 6.3 The Council can select percentages and/or amounts for PSC allocated to the Non-
AFA Trawl CP sector.

Amendment 80 Options
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Crab PSC allocations to the Non-AFA Trawl Catcher Processor sector shall be
based on the percent of historic usage of crab PSC in all groundfish fisheries from
1995 to 2002 (resulting percentages are reported in the far right column in Table
3-43 in the March 16, 2006 EA/RIR/IRFA):

Red king crab....... 37.52%
C. opilio...... treeeesd01.44%
Zone 1 C. bairdi...52.64%
Zone 2 C. bairdi...29.59%

The initial allocation will be reduced by 5% per year starting in the second year
until the Non-AFA Trawl CP sector is at 80% of the initial allocation. Trawl limited
access sectors shall receive an allowance of the sum of the combined AFA CV/CP
sideboards. These levels shall be reviewed, and further reduced as necessary, by the
Council during the fifth year of the program. (Note — basing usage on a % of annual
PSC limits, results in a calculation that is crab abundance based.)

If Amendment 85 is implemented prior to Amendment 80, the Non-AFA Trawl CP sector
would receive an allocation of PSC in accordance with Amendment 85. Upon implementation of

Amendment 80, no allocation of PSC will be made to the Non-AFA Trawl CP sector under
Amendment 85.

Issue 3: Cooperative Development for the Non-AFA Trawl Catcher Processor Sector

*Component 7 The BSAI non-pollock groundfish CP buyback legislation establishes the vessels
eligible to participate as a catcher processor in the BSAI non-pollock groundfish
fisheries. The members of the Non-AFA Trawl Catcher Processor subsector are
defined as the owner of each trawl CP:

a.) thatis not an AFA Trawl CP

b.) to whom a valid LLP license that is endorsed for BSAI Trawl CP fishing activity has
been issued; and

c.) that the Secretary determines who has harvested with trawl gear and processed not less
than a total of 150 mt of non-pollock groundfish during the period January 1, 1997 -
through December 31, 2002.

This definition establishes the vessels that can participate in the Amendment 80 program.

Restrict LLPs that are used for eligibility in Amendment 80 (either to be included in the Non-
AFA CP sector or to be used in Amendment 80 cooperative formation) from being used outside
of the Amendment 80 sector, except that any eligible vessel which is authorized to fish Pollock
under the AFA would still be authorized to fish under the statute.

Only history from eligible vessels will be credited in the program. The catch history credited to
an eligible vessel will be catch history of that vessel. The catch history credited to an eligible
vessel for the first license assigned to that vessel will only be the catch history of the eligible
vessel. The catch history of any vessel that meets the non-AFA and catch criteria of Component
7 which has sunk, is lost or becomes inoperable, or becomes otherwise ineligible during or after
the qualifying period will be credited to the license that arose from that vessel. Any such license
assigned to an eligible vessel will be credited with the catch history during the Component 10
period of the eligible non-AFA trawl CP from which the license arose, except that no history
can be assigned to more than one vessel at a given time. Once the catch history has been
assigned to the license, that license must be eligible Non-AFA Trawl CP vessel.
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Component 8Establishes the number of vessels required before the cooperative is allowed to
operate. No later than November 1 of each year, an application must be filed with NOAA fisheries
by the cooperative with a membership list for the year.

In order to operate as a cooperative, membership must be comprised of at least three separate
entities (using the 10% AFA rule) and must be:

Option 8.1  Atleast 15 % of the eligible vessels

*QOption 8.2 At least 30% of the eligible vessels

Option 8.3 At least 67% of the eligible vessels

Option 8.4 At least 100% of the eligible vessels

Option 8.5  All less one distinct and separate vessel using the 10% threshold rule
Option 8.6  All less one vessel

Component 9 Determines the method of allocation of PSC limits and groundfish between the
cooperative and eligible Non-AFA Traw] CP participants who elect not to be in a cooperative.

*Option 9.1 Catch history is based on total catch
Option 9.2  Catch history is based on total retained catch

Assign PSC within the sector to allocated target species and Pacific cod based on the average use
of PSC in each target species from the years 1998-2004, expressed as a percent of the total PSC
allocation to the sector.

Each eligible vessel will then receive an allocation percent of PSC for catch of allocated target
species and Pacific cod equal to its proportion of the catch history of the allocated fishery.

This PSC allocation will not change from year to year (i.e., will not fluctuate annually with the
TAC).

Component 10 Determines which years of catch history are used for establishing cooperative
allocations. The allocation of groundfish between the cooperative and those eligible participants
who elect not to join a cooperative is proportional to the catch history of groundfish of the eligible
license holders included in each pool. Applicable PSC limits are allocated between the cooperative
and non-cooperative pool in same proportions as those species that have associated PSC limits. The
catch history as determined by the option selected under this component would be indicated on the
Sector Eligibility Endorsement, which indicates the license holder’s membership in the Non-AFA
Trawl CP sector. The aggregate histories would then be applied to the cooperative and the non-
cooperative pool.

Notwithstanding the qualifying history of the vessel, a qualified vessel that has not fished after 1997
will receive an allocation under the program of no less than:

0.5 percent of the yellowfin sole catch history
0.5 percent of the rock sole catch history
0.1 percent of the flathead sole catch history

Option 10.1 1995-2003, but each vessel drops its 3 lowest annual catches by species during this
period

Option 10.2  1997-2003, but vessel holder drops its two lowest annual catches by species during this
period

Option 10.3  1998-2002, but vessel holder drops its lowest annual catch by species during this period

Amendment 80 Options 12
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Suboption 10.3.1  Each vessel does not drop its lowest annual catch by species during this
period

Option 10.4  1998-2003, but each vessel drops its lowest annual catch by species during this period
Suboption 10.4.1  Each vessel drops two years during this period
Option 10.5 1999-2003, but each vessel drops its lowest annual catch by species during this period

Option 10.6 1997-2004, but each vessel drops its two lowest annual catch by species during this
period

Option 10.7 1997 — 2004, but each vessel drops its three lowest annual catch by species during this
period

*QOption 10.8 1998 — 2004, but each vessel drops its two lowest annual catch by species during
this period

Option 10.9 Select the highest percentage allocation by species, for each vessel using total catch of
the vessel over the total catch of the sector for the following four suites of years: 1997-
2003, drop 2; 1997-2004, drop 2; 1997-2004, drop 3; 1998-2004, drop 2. Different year
scenarios may be chosen for different species.

Add all of the percentages together and then adjust proportionally to 100%.
For AI POP, all vessels will receive their allocation equally in 541, 542 and 543.

Each vessel will receive its historic share of the sector’s Atka mackerel allocation based on
component 10 (all areas combined). Vessels less than 200 in length having less than 2% of the
sector’s Atka mackerel history (“Non-mackerel vessels”) will receive their allocation distributed
by area according to each individual vessel’s catch distribution during the component 10 years.
The remainder of EBS/541, 542 and 543 sector allocation after “Non-mackerel vessels” have been
removed will be allocated to vessels that are greater than 200’ in length or have more than 2% of
the sector’s Atka mackerel allocation (“mackerel vessels”). Mackerel vessels will receive their
respective percentages (adjusted to 100%) equally in each area.

In the event that the Non-AFA Trawl CP sector receives an exclusive allocation of Pacific cod,
that allocation will be divided between cooperatives and the sector’s limited access fishery in the

same manner (and based on the same history) as the division of the other allocated species within
the sector.

Component 11 Determines if excessive share limits are established in the Non-AFA Trawl CP sector.
Option 11.1  There is no limit on the consolidation in the Non-AFA Trawl CP sector.

*QOption-11.2 Consolidation in the Non-AFA Trawl Catcher Processor sector is limited
such that no single person (using the individual and collective rule) can hold catch
history more than a fixed percentage of the overall sector apportionment history.
The cap would be applied on an aggregate basis (options: 20%, *30%, 40%, or
50% of the sector’s allocation).

Suboption 11.2.1  Cap would be applied on an aggregated basis.

*Suboption 11.2.2 Persons (individuals or entities) that exceed the cap in the initial
allocation would be grandfathered.

*Qption 11.3 No vessel shall harvest more than 5%, *10%, 15% or 20% of the entire Non-AFA
Trawl CP sector allocation.
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*Suboption 11.3.1 Vessels that are initially allocated a percentage of the sector
allocation that is greater than the vessel use cap shall be grandfather
at their initial allocation.

Component 12  Establishes measures to maintain relative amounts of non-allocated species until such
time that fisheries for these species are further rationalized in a manner that would
supersede a need for these sideboard provisions. Sideboards shall apply to eligible
licenses and associated vessels from which the catch history arose.

Option 12.1 BSAI and/or GOA sideboards for the Non-AFA Trawl CP sector would be established
by regulation using the same years used to calculate the apportionment of PSC and
groundfish between the Non-AFA Trawl CP and limited access pool until such time as
these other fisheries are rationalized, when the allocations are determined in these
newly rationalized fisheries.

Suboption 12.1.1  Sideboards would be allocated between cooperative and non-cooperative
LLP holders, based on the same formula as Component 10.

Option 12.2 BSAI and/or GOA sideboards for the Non-AFA Trawl CP sector would be established
by regulation by establishing percentages and/or amounts for the species/fisheries not
included in this program. These measures maintain relative amounts of non-allocated
species until such time that fisheries for these species are further rationalized in a
manner that would supersede a need for these sideboard provisions.

Suboption 12.2.1  Sideboards would be allocated between cooperative and non-cooperative
LLP holders, based on the same formula as Component 10.

*QOption 12.3 In the BSAI, Pacific cod will be managed under existing sector apportionments,
with rollovers, until new Pacific cod sector allocations are implemented. Pacific
cod will be allocated between the cooperative and non-cooperative sub-sectors
based on the same formula as Component 10.

In the BSAI, management of unallocated species should remain status quo.
Option 12.4 GOA sideboard provisions

Sideboard provisions for Amendment 80 qualified non-AFA trawl CP sector with valid GOA
LLP with appropriate area endorsements are as follows:

*Suboption 12.4.1 Vessels associated with LLPs that have Gulf weekly participation of
greater than 10 weeks in the flatfish fishery during the years defined

in Component 10 will be eligible to participate in the GOA flatfish
fisheries.

*Suboption 12.4.2 Non-AFA Trawl CP vessel(s) that fished 80% of their weeks in the
GOA flatfish fisheries from January 1, 2000 through December 31,
2003 will be exempt from GOA halibut sideboards in the GOA.
Vessel(s) exempt from Amendment 80 halibut sideboards in the
GOA may participate fully in the GOA open-access flatfish fisheries.
The history of this vessel will not contribute to the Non-AFA CP

sideboards and its catch will not be subtracted from these
sideboards.

*Suboption 12.4.2.1 Vessel(s) exempted from Amendment 80 GOA
sideboards may not lease their Bering Sea
Amendment 80 history.

Amendment 80 Options 14
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Gulf-wide halibut sideboards for the deep and shallow complex
fisheries would be established by season calculated based on:

Option A: Bycatch rate approach for each of the target fisheries within each

of the regulatory areas (610, 620, 630, and 640) for the
Amendment 80 qualified non-AFA trawl sector for the years
defined in Component 10

*Option B:  Actual usage for the Amendment 80 qualified non-AFA trawl

sector for the years defined in Component 10

Option C: The Council may select a percentage for halibut sideboards

*Suboption 12.4.4

*Suboption 12.4.5

*Suboption 12.4.6

*Suboption 12.4.7

*Suboption 12.4.8

*Suboption 12.4.9

Amendment 80 Options

which is between options A and B.

GOA Pollock, Pacific cod, and directed rockfish species (POP, NR
and PSR) sideboards for the Amendment 80 qualified non-AFA
trawl CP sector would be established using the years defined in
Component 10, where catch is defined as retained catch by Gulf area
as a percentage of total retained catch of all sectors in that area.

While the CGOA rockfish demonstration program is in place, the
CGOA rockfish demonstration program takes precedence. The
demonstration program would remove the need for catch sideboards
for the CGOA directed rockfish species. The Amendment 80 CPs
deep halibut mortality sideboard cap for the 3rd seasonal allowance
(in July) will be revised by the amount of the deep complex halibut
mortality allocated to the rockfish demonstration program for the
Amendment 80 qualified non-AFA trawl CP sector while the
demonstration program is in effect.

Sideboards apply to vessels (actual boats) and LLPs used to generate
harvest shares that resulted in allocating a percentage of the
Amendment 80 species TACs to the non-AFA trawl CP sector. The
intent is to prevent double-dipping with respect to GOA history
related to sideboards.

On completion of a comprehensive rationalization program in the
GOA, any sideboards from the BSAI Amendment 80 plan
amendment will be superseded by the allocations in the GOA
rationalization program.

Sideboards for PSC and GOA groundfish would be allocated
between cooperative and non-cooperative vessellicenses that are
initially assigned harvest privileges for the five BSAI species
allocated, based on the same formula as Component 10.

Each cooperative will receive its GOA sideboards; cooperatives that
sign an inter-cooperative agreement that allow aggregation of
sideboards will be included within the aggregated sideboards. GOA
sideboards may not be transferred between cooperatives. Sideboards
limits assigned to cooperative will be managed as hardcaps.
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Issue 4: Development of a Yellowfin Sole Threshold Fishery

Component 13 The Council will allocate yellowfin sole above the threshold to participating
sectors when the ITAC is anticipated to reach the threshold level. ITAC below the threshold level
would be allocated to the Non-AFA Trawl Catch Processor sector based on the formula determined
in Components 3 and 4. Threshold levels for other species may be developed at a later date. AFA
sideboards do not apply to the YFS threshold fishery. The Council will allocate yellowfin sole above
the threshold to participating sectors when the ITAC is anticipated to reach the threshold level.

Option 13.1 Threshold Rollover options:
Suboption 13.1.1  No rollover provision

Suboption 13.1.2  Any unharvested portion of the threshold reserve allocated to the limited
access fishery that is projected to remain unused by a specific date
(August 1 or Sept 1) shall be reallocated to the Non-AFA Trawl CP
sector. Any unharvested portion of the threshold reserve allocated to the
Non-AFA Trawl CP sector that is projected to remain unused by a
specific date (August] or September 1) shall be reallocated to the limited
access fishery.

*Suboption 13.1.3 Allow rollovers of any portion of the yellowfin sole TAC that is
projected by the NOAA Regional Administrator to go unused. The
NOAA Regional Administrator would be responsible for
determining both the amount and the timing of the rollover.

Option 13.2  Yellowfin sole threshold options:
Suboption 13.2.1 80,000 mt
Suboption 13.2.2 100,000 mt
*Suboption 13.2.3 125,000 mt

Suboption 60% Non-AFA Trawl CP sector and 40% limited access
fishery

Suboption 13.2.4 150,000 mt
Suboption 13.2.5 175,000 mt

Option 13.3  Allocate the threshold reserve to the Non-AFA Trawl CP sector and the BSAI limited
access fishery using one of following suboptions:

Suboption 13.3.1  30% Non-AFA Trawl CP sector and 70% limited access fishery
Suboption 13.3.2  50% Non-AFA Trawl CP sector and 50% limited access fishery
Suboption 13.3.3  70% Non-AFA Trawl CP sector and 30% limited access fishery

Other Elements of Amendment 80

This section provides additional specifics and elements for the Non-AFA Trawl CP cooperative

program. These specifics and elements are common for any cooperative program that might be
developed.

e *The cooperative program developed in Amendment 80 would not supersede pollock and
Pacific cod IR/IU programs.
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e *The Groundfish Retention Standards (GRS) (Amendment 79) would be applied to the
cooperative as an aggregate on an annual basis and on those vessels who did not join a
cooperative as individuals.

o *Non-AFA Trawl CP sector participants that did not elect to join a cooperative would be
subject to all current regulations including all restrictions of the LLP and the GRS if
approved.

« *All qualified license holders participating in the fisheries of the Non-AFA Trawl CP sector
for Amendment 80 species would need to have trawl and catcher processor endorsements
with general licenses for BSAI and the additional sector eligibility endorsement. Length
limits within the license would also be enforced such that any replacement vessel entering
the fishery would not exceed the Maximum Length Overall (MLOA) specified on the
license.

e *Permanent transfers of an eligible vessel, its associated catch history, and its permit would
be allowed. Eligible vessels, their associated catch history, and sector eligibility endorsement
would not be separable or divisible. In the case of a sunk, lost, inoperable or otherwise
ineligible vessel, catch history would be attached to the license that arose from the vessel
and could not be separable or divisible. All transfers must be reported to NOAA Fisheries
in order to track who owns the sector eligibility permit and harvest privileges of a vessel.
The purchaser must be eligible to own a fishing vessel under MarAd regulations or any
person who is currently eligible to own a vessel.

e *Annual allocations to the cooperative will be transferable among Non-AFA Trawl CP
cooperative members. Such transfers will not need NOAA Fisheries approval.

e *Annual allocations to the cooperative will be transferable among Non-AFA Trawl CP
cooperatives. Inter-cooperative transfers must be approved by NOAA Fisheries.

e *Any non-trawl or non-BSAI catches by qualified license holders that are considered part
of the Non-AFA Trawl CP sector will not be included in the defined cooperative program.
In addition, these non-trawl or non-BSAI catches allocated to the Non-AFA Trawl CP
sector would not necessarily be excluded from other rationalization programs.

e *Catch history used for allocation and eligibility purposes will be legal and documented
catch.

o *Disposition of groundfish species not allocated to the Non-AFA Trawl CP sector will not
change as a result of the cooperative program developed in Amendment 80.

e *Bycatch limits for non-specified species or marine resources would not be established.

However, if the Council deems that bycatch is unreasonable, specific regulations to
minimize impacts would be considered.

e *The cooperative(s) would need to show evidence of binding private contracts and remedies
for violations of contractual agreements would need to be provided to NOAA Fisheries. The
cooperative would need to demonstrate adequate mechanism for monitoring and reporting
prohibited species and groundfish catch. Participants in the cooperative would need to
agree to abide by all cooperative rules and requirements.

e *Specific requirements for reporting, monitoring and enforcement, and observer protocols
will be developed in regulations for participants in the Non-AFA Trawl CP sector. These
monitoring and enforcement provisions are described in Section 3.3.7 of the April 2006

Amendment 80 Options 17



AGENDA C-1(a)(1)
JUNE 2006

EA/RIR/IRFA. Revisions to 3.3.7 have been described in a March 27, 2006 letter from
NMFS to the Council.

e *A detailed annual report will be required from each cooperative(s). Fishery managers will
review the annual report and determine if the program is functioning as desired. An in-
depth assessment of the program will be undertaken under the auspices of the
CounciV/NOAA Fisheries every five years). The in-depth studies will report the
accomplishments of the program and indicate whether any changes are necessary. This
assessment shall determine whether the program is successful in reducing bycatch,
minimizing waste, and improving utilization to the extent practicable to provide the
maximum benefit to present generations of fishermen, associated fishing industry sectors,
including the CDQ sector, communities and the nation as a whole. The Council shall
consider significant changes or events (regulatory, economic, or biological) which negatively
impact the Amendment 80 participants.

e *A socioeconomic data collection program will be implemented under the Non-AFA Trawl
CP Cooperative Program. The program will collect cost, revenue, ownership, and
employment data on a periodic basis. The purpose of the data collection is to fully
understand the socio-economic impacts of the action, to inform future management actions,
and to assure that this action serves its intended purpose and meets the goals set forth in the
problem statement. Data will be used by Council and agency staff, recognizing that
confidentiality is of extreme importance.

The ownership data will be collected by vessel for enforcement of the ownership cap
regulations; ownership data collection is essential to ensure that ownership caps are not
exceeded. Employment data will be collected for monitoring of the community impacts of
this program. Revenue and cost data by vessel and sector are essential to identify/estimate
the costs associated with bycatch reduction and estimate the revenues generated to the
sector, as an objective of this program is to offer sector participants the opportunity to
mitigate, to some degree, the costs associated with bycatch reduction. Revenue, cost and
employment data will be used to monitor the program benefits to present generations of
fishermen, associated fishing sectors, including the CDQ sector, communities, and the
nation as a whole.

The Council will implement the following process for developing appropriate elements of
the data collection program.

1. Convene a staff workgroup to develop information necessary to answer questions
posed by NOAA Fisheries by letter of March 28, 2006 to ensure an adequate basis
for the data collection program.

2. Host an industry workshop during the June 2006 Council meeting week to review
and solicit comments in the socio economic data collection program.

3. Council review and approval of the socio-economic data collection program and
considerations of SSC comments.
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Table 1. Annual first wholesale revenue and percent of total for AFA Trawl CP and
Non-AFA Trawl CP sectors by BSAI groundfish species from 1999 to 2004

AFA Trawl CP Non-AFA Trawl CP
First Wholesale First Wholesale
Year Species Revenue Percent of Total | Revenue Percent of Total
ALL OTHER
SPECIES $86,810 0.04% $8,613,136 7.91%
ATKA MACKEREL * * $20,802,760 19.10%
FLATHEAD $50,801 0.02% $10,697,807 9.82%
1999 | PACIFIC COD $4,383,776 2.15% $28,859,460 26.49%
POLLOCK $197,201,236 96.60% $4,244,706 3.80%
POP COMPLEX $161,977* 0.00% $5,060,577 4.65%
ROCK SOLE $47,656 0.02% $14,431,319 13.25%
YELLOWFIN $2,207,705 1.08% $16,218,976 14.89%
Total $204,139,961 100.00% $108,928,841 100.00%
ALL OTHER
SPECIES $35,235 0.02% $11,893,058 9.44%
ATKA MACKEREL * * $19,395,535 15.40%
FLATHEAD $13,352 0.01% $11,685,826 9.28%
2000 | PACIFIC COD $2,229,183 1.55% $33,247,344 26.40%
POLLOCK $139,882,845 97.48% $6,075,852 4.82%
POP COMPLEX $55 0.00% $4,160,965 3.30%
ROCK SOLE $179,323 0.12% $15,694,280 12.46%
YELLOWFIN $1,165,703 0.81% $23,782,512 18.88%
Total $143,505,696 100.00% $125,935,372 100.00%
ALL OTHER
SPECIES $72,087 0.03% $6,846,840 5.07%
ATKA MACKEREL * * $42,085,135 31.14%
FLATHEAD $52,811 0.02% $10,560,395 7.81%
2001 | PACIFIC COD $1,156,575 0.52% $28,241,879 20.89%
POLLOCK $220,000,852 98.99% $6,813,561 5.04%
POP COMPLEX $11,078** 0.00% $3,784,531 2.80%
ROCK SOLE $151,354 0.07% $15,340,655 11.35%
YELLOWFIN $802,249 0.36% $21,492,637 15.90%
Total $222,247,006 100.00% $135,165,633 100.00%
ALL OTHER
SPECIES $60,114 0.03% $6,467,386 4.81%
ATKA MACKEREL * 0.00% $22,984,391 17.08%
FLATHEAD $44,759 0.02% $10,310,343 7.66%
2002 | PACIFIC COD $1,158,316 0.51% $31,040,358 23.07%
POLLOCK $222,774,313 99.02% $7,492,314 5.57%
POP COMPLEX $1,237* 0.00% $5,006,346 3.72%
ROCK SOLE $67,485 0.03% $21,346,232 15.86%
YELLOWFIN $883,537 0.39% $29,918,769 22.23%
Total $224,989,761 100.00% $134,566,139 100.00%




AFA Trawl CP Non-AFA Trawl CP
First Wholesale First Wholesale

Year Species Revenue Percent of Total | Revenue Percent of Total
ALL OTHER

SPECIES $67,681 0.03% $7,146,167 5.37%

ATKA MACKEREL * 0.00% $20,665,535 15.52%

FLATHEAD $30,214 0.01% $8,381,538 6.29%

2003 | PACIFIC COD $1,711,909 0.74% $35,037,670 26.31%

POLLOCK $228,737,463 98.27% $7,375,134 5.54%

POP COMPLEX $284,956** 0.12% $6,399,652 4.81%

ROCK SOLE $31,912 0.01% $16,593,244 12.46%

YELLOWFIN $1,889,335 0.81% $31,570,371 23.71%

Total $232,753,470 100.00% $133,169,311 100.00%
ALL OTHER

SPECIES $60,567 0.01% $8,334,963 4.84%

ATKA MACKEREL * 0.00% $26,609,022 15.45%

FLATHEAD $45,290 0.01% $11,779,952 6.84%

2004 | PACIFIC COD $1,314,797 0.30% $44,341,576 25.74%

POLLOCK $429,114,523 99.09% $11,032,519 6.40%

POP COMPLEX $9,392** * $6,532,661 3.79%

ROCK SOLE $442,190 0.10% $28,644,074 16.63%

YELLOWFIN $2,062,828 0.48% $35,004,538 20.32%

Total $433,049,587 100.00% $172,279,305 100.00%

*Data was withheld to protect confidentiality
**|ncludes both Atka mackerel and POP complex first wholesale value
Source: Amendment 80 database
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Table ES-2 Yellowfin sole allocation to the Non-AFA Trawl CP sector and the trawl limited access fishery to
include threshold allocations under different TAC levels for Alternative 2

TAC 125,000 | 140,000 | 150,000 | 160,000 | 170,000
CDQ allocation (10%) 12,500 | 14,000 15,000 16,000 17,000
ICA (Assumed 5%) 5,625 6,300 6,750 7,200 7,650
2005 ITAC 106,875 | 119,700 | 128,250 | 136,800 | 145,350
Non-threshold Trawl limited access allocation 12,291 13,766 14,375 | 14,375 14,375
Non-threshold Non-AFA Trawl CP Sector

allocation 94,584 | 105,935 | 110,624 | 110,624 | 110,624
Threshold allocation to trawl limited access 0 0 2,275 8,260 14,245
Threshold allocation to Non-AFA Trawl CP sector 0 0 975 3,540 6,105
Total allocation for trawl limited access 12,291 13,766 16,650 | 22,635 28,620
Total allocation for Non-AFA Trawl CP sector 94,584 | 105,935 | 111,599 | 114,164 | 116,729

Table ES-7 Yellowfin sole allocation to the Non-AFA Trawl CP sector and the trawl limited access fishery to
include threshold allocations under different TAC levels for Alternative 3

TAC 100,000 | 110,000 | 120,000 | 130,000 | 140,000
CDQ allocation (10%) 10,000 | 11,000 12,000 | 13,000 14,000
ICA (Assumed 5%) 4,500 4,950 5,400 5,850 6,300
2005 ITAC 85,500 | 94,050 | 102,600 [ 111,150 [ 119,700
Non-threshold Trawl limited access allocation 34,371 37,808 50,250 50,250 50,250
Non-threshold Non-AFA Trawl CP Sector

allocation 51,129 | 56,242 74,749 | 74,749 | 74,749
Threshold allocation to trawl limited access 0 0 780 3,345 5,910
Threshold allocation to Non-AFA Trawl CP sector 0 0 1,820 7,805 13,790
Total allocation for trawl limited access 34,371 | 37,808 51,030 | 53,595 56,160
Total allocation for Non-AFA Trawl CP sector 51,129 | 56,242 76,569 | 82,554 88,539

Table ES-13 & Table 3-97 Yellowfin sole allocation to the Non-AFA Trawl CP sector and the trawl limited
access fishery to include threshold allocations under different TAC levels for Alternative 4

TAC 125,000 | 140,000 | 150,000 | 160,000 | 170,000
CDQ allocation (10%) 12,500 | 14,000 15,000 | 16,000 17,000
ICA (Assumed 5%) 5,625 6,300 6,750 7,200 7,650
2005 ITAC 106,875 | 119,700 | 128,250 | 136,800 [ 145,350
Non-threshold Trawl limited access allocation 18,703 | 20,948 21875 | 21,875 | 21,875
Non-threshold Non-AFA Trawl CP Sector

allocation 88,172 | 98,753 | 103,124 [ 103,124 | 103,124
Threshold allocation to trawl limited access 0 0 1,300 4,720 8,140
Threshold allocation to Non-AFA Trawl CP sector 0 0 1,950 7,080 12,210
Total allocation for trawl limited access 18,703 | 20,948 23,1775 | 26,595 | 30,015
Total allocation for Non-AFA Trawl CP sector 88,172 | 98,753 | 105,074 | 110,204 | 115,334
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May 30, 2006

Ms. Stephanie Madsen, Chair

North Pacific Fishery Management Council
605 West 4th avenue, Suite 306
Anchorage, AK 99501-2252

re: June 2006, Agenda Item C-1 (a) Final Action on Amendment 80
Dear Stephanie,

The staff of the International Pacific Halibut Commission (fPHC) has reviewed the April 2006
Council motion for Amendment 80. We would like to offer the following comments.

1. The IPHC staff supports the Council’s development of a cooperative program for the non-

AFA trawl catcher processor sector. The open-ended, race for fish in this sector has created

‘an environment which prohibits vessels from fishing more cleanly and efficiently. Among

P other issues, halibut bycatch is very likely greater than it needs to be for the amount of
' groundfish being harvested. Allowing for the creation of co-ops should bring a slower pace

to the fishery, thereby permitting vessels to fish more efficently.

.

Regarding PSC Allocation (Issue 2, Component 6), the IPHC staff supports Option 6.2,
which would accomplish several objectives. First, it would require a reduction in the halibut
PSC by this sector. We believe that the formation of co-ops wil] allow this reduction to occur
without undo hardship to the sector. Importantly, the PSC reduction would not result in a
concurrent increase in the PSC in another sector. The option contains suboptions on the
timing of the PSC reduction, and the PHC staff supports Suboption 6.2.8, which calls for
reducing the PSC to 80% of the current level. The industry has been in favor of co-0ps for
quite some time, and we pelieve the creation of co-ops will be fairly rapid and will
accomplish this reduction.

IPHC staff will be in attendance at the meeting and can answer any questions the Council or 8SC
may have on this issue. - ’

Sificerely yours,

&

Bruce M. Leaman
Bxecutive Director

cc: Commissioners
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Initial crab cap deliberations and subsequent discussions on crab PSC levels indicate that suc
caps are not conservation driven and do not effect the stocks of the crab species (See attached
Tagart letter). Therefore both the allocations, which are lower than the crab caps, and the
subsequent bycatch reductions that the Council seeks are not issues of conservation.

Under the preliminary preferred alternative, the Council has identified percentages of the cap that
would become the H&G sector’s allocation. These percentages most closely resemble the 95-02
sector average crab usage. Twenty percent reductions are imposed on top of that.

The red king crab allocation in the preliminary preferred alternative represents 43% reduction
from the H&G sector’s 2005 usage. Red king crab is critical to both the prosecution of the rock
sole with roe and the yellowfin sole fisheries. The rock sole with roe fishery has seen very
minimal to no participation from other sectors for the past decade, however those sectors are
given more red king crab than the H&G sector. Red king crab usage from the other trawl sectors
was 2757 crab in 2005.

Bairdi and opilio usage to the H&G sector would be cut significantly from the cap, while the
other sectors are funded with the full AFA sideboard amounts. There is no conservation purpose
in these reductions to the H&G fleet, nor is there an overall reduction to crab bycatch in the BSAI
as much of the balance is still available for harvest by the other trawl sectors.

Requiring the level of reductions in PSC allocations contained in the Council’s PPA will further
jeopardize the ability of the H&G fleet to take advantage of the gains afforded by coops, with no
conservation benefit. Under-funding of the critical limiting bycatch species that drive the multi-
species fisheries set the fleet up for failure from the outset because of the competing nature of
halibut and crab bycatch avoidance.

HALIBUT vs CRAB

In the rock sole with roe fishery, avoiding areas of red king crab bycatch drives vessels into areas
with halibut bycatch. Alternatively, avoiding halibut will put the fleet into areas of high red king
crab bycatch. It is a balancing act that the fleet has managed well through gear modifications, area
avoidance, communication and working with Seastate monitoring programs. This same halibut/
bairdi and opilio dilemma occurs in the other flatfish and cod fisheries. Similar efforts are made
by the fleet to manage crab and halibut bycatch through gear modifications, moving grounds, and
communication facilitated by Seastate and bycatch teleconferences.

It is difficult to quantify the red king crab loss as it is coupled with a fleet wide reduction of
halibut. Suffice to say that the fleet now gets a “double-whammy” effect from such excessive
PSC reductions. As stated on page 136 of the analysis, “Significant reductions from the sector’s
historical PSC usage could strand a portion of the sector’s allocation, if PSC catch rates cannot be
reduced substantially from current levels under cooperative fishing.” The fleet has already taken a
substantial reduction, prior to the ability to work in coops.

When crab bycatch avoidance strategies shift vessels into areas of similarly under-funded halibut,
there is nowhere for the fleet to go. Gear modifications and moving away from crab are proven
strategies for bycatch avoidance. When gear modifications are not adequate to avoid crab, then



vessels must move out of areas of such high incidence. When moving puts vessels into areas of
higher halibut, which the Council PPA has also cut by at least 20%, vessels are squeezed from
both ends and there is nowhere to go except to exit the fishery. The only effect of such
simultaneous reductions in PSC will be stranded target fish.

The net result, ultimately, will be that the fleet which has been 100% dependent on the
Amendment 80 fisheries will be forced out of the fisheries due to inadequate funding of critical
limiting species. The fleets that have no real economic dependence' on the Amendment 80
species will have an excessive amount of crab and halibut with which to pursue these fisheries.
Ultimately, due to stranded fish, the Council will be forced to make reallocations to the limited
access trawl fishery. Such effects are surely contrary to the intent of Section 211 protections for
non-AFA fishermen or any National Standard of the MSA.

H&G SECTOR PSC ALLOCATIONS

red king bairdi bairdi
PSC Species crab zone 1 zone 2 opilio
2005 cap 182,225 906,500 | 2,747,250 4,494 569
H&G - actual 2005 total catch 96,723 200,922 | 424,382 3,175,780
H&G catch under 6.3, w/ 20% reduction | 54,668 420,180 715,806 2,206,833
difference (animals) (42,055) | 219,268 | 291,424 (968,947)
% change -43% 109% 69% -31%
LIMITED ACCESS TRAWL PSC ALLOWANCE

red king bairdi bairdi
PSC Species crab‘ zone 1 zone 2 opilio
Non-H&G trawl actual 2005 total catch 2,757 33,908 24,257 61,616
Non-H&G catch under 6.3, PPA 56,074 382,299 712,661 1,647,511
difference (animals) 53,317 348,391 688,404 1,585,895
% change 1934% 1,027% 2,837% 2,573%

! (Table 1, C-1 Supplemental June 2006, shows under that Amendment 80 species account for less than
1% of first wholesale value to AFA CPs in 2002-2002 and 2004; and less than 2% in value for 1999 and

2003 .)
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Executive Summary

As part of its deliberation at the April 2006 meeting, the North Pacific Fishery
Management Council adopted for consideration as part of Amendment 80 to the BSAI
Fishery Management Plan a component that would limit the amount of fish taken by any
vessel in the Non-AFA Trawl CP sector allocation. Option 11.3, selected as the preferred
alternative for the so-called “vessel use cap,” states as follows:

“No vessel shall harvest more than 10% of the entire Non-AFA Trawl CP sector
allocation.”

Unfortunately, while the idea of vessel use caps as a management tool for avoiding undue
social dislocation is laudable, it does not appear that a ten percent cap will provide the
sector the requisite flexibility to take advantage of the economic efficiencies that
cooperatives should provide. Therefore, for the reasons stated in more detail below,
the sector would recommend an initial vessel harvest limit of no less than 20
percent.

It should be noted at the outset, that the analysis in the EA/RIR/IRFA for Allocation of
Non-Pollock Groundfish and Development of a Cooperative Program for the Non-AFA
Trawl Catcher Processor Sector, NPFMC Staff, March 16, 2006, Section 3.2.10, at pp.
160-61 (hereinafter referred to as “EA/RIR”), is largely qualitative and speculative. It
lacks sufficient detail to support a finding that a 10 percent or any other specific harvest
limitation will meet the primary goals the Council announced in its “Problem Statement”
(i.e., insuring practicable attainment of improved retention/improved utilization and
realizing the economic benefits of the ability to form cooperatives and rationalize the
fishery).

Rather, it appears that preferred vessel use cap of 10 percent — offered as a means to
minimize job losses from the rationalization process — will, in fact hinder attainment of
the primary objectives of Amendment 80. As explained below, with such a low cap,
vessels that will be unable to economically adjust to the groundfish retention standards
and Amendment 80 monitoring and enforcement requirements will likely not be able to
find partners with whom to lease history. The resulting lack of options for vessels in this
sector stifles its ability to find creative solutions to the economic and conservation issues
Amendment 80 is designed to address.

Unfortunately, the EA/RIR does not address these issues in much detail. As such, the
information provided below fills in an important data gap and brings forth new
information for the Council to consider as it makes its final decision on this alternative.

Background

For the past several years, 23 vessels have participated in the Non-AFA Trawl CP sector.
Of these vessels, 8 can be categorized as large vessels (over 200 feet), 7 as medium sized
(over 135 feet but less than 200 feet) and 8 as small vessels (less than 135 feet). The



larger vessels have tended to focus primarily on Atka mackerel and yellowfin sole
fisheries, while the medium and small vessels have focused on the multi-species flatfish
and cod fisheries. Retention rates in the mackerel fishery are traditionally higher than in
the flatfish fisheries, and the larger vessels have significantly larger hold capacity than
the smaller vessels; therefore, the larger vessels have both more catch history and higher
retention rates than the smaller vessels.

Council documents show, on average, three vessels have harvested in excess of 10% of
the sector’s allocation annually (EA/RIR/IRFA, Table 3-67, at p. 262). It is likely that
the other large vessels also harvest close to 10% of the sector’s allocation annually,
making it difficult for them to fish the allocation of another vessel without exceeding the
proposed 10% vessel use cap.

Concerns Associated with Proposed 10% Vessel Use Cap

The use cap as proposed will strip the cooperative system of many of the attributes
needed to enable the Non-AFA Trawl CP fleet to meet the burden imposed by
Amendment 79. The following problems are created by implementation of this proposed

cap:

Small vessels that are unable to economically meet the monitoring and
catch retention requirements of Amendment 79 will be unable to lease
their catch history to the larger vessels, which are most capable of
economically meeting those standards. This will force smaller vessels to
cease fishing with little chance of compensation.

The fleet will be unable to access the tools contained in the Buy Back
Legislation that were intended to enable the fleet to consolidate and
become more efficient.

The fleet will be unable to attain the efficiencies otherwise available
through cooperatives, due to the limitations on assigning harvesting duties
to the most efficient platforms.

A more in depth discussion on these three problems follows:

1. Restricting lease or sale of catch history to large vessels. The difficulties
confronting small vessels in meeting the retention and monitoring requirements of
IRIU have been the topic of Amendment 79 analysis and testimony of vessel
owners. The owners of some of these small vessels have looked to leasing catch
history to large vessels as a way to continue participation in the fishery. The large
vessels should not have difficulty meeting the increased retention standards, and
are likely to have excess harvesting and processing capacity.

However, the 10% use cap will make it difficult or impossible for the large
vessels to lease additional fish. They are currently at or near the 10% cap. The
small vessels will not be able to lease to each other, since they all have similar
economic situations. The mid-sized vessels may be able to lease some of the



quota from small vessels, but will likely be challenged in attempting to meet the
retention standards themselves. Leasing more fish from fisheries with lower
retention rates may not prove economically viable for the mid-sized vessels.
Further, since a vessel and its catch history must be sold as a whole package,
vessel owners unable to lease their history out will be even more restricted in
terms of who they would be able to sell to in order to exit the fishery with some
compensation. Therefore, much of the anticipated relief for the small vessels is
eradicated by the 10% use cap.

2. Frustrating Vessel Buy-Back Plans. The BSAI Catcher Processor Capacity
Reduction Program, which is part of Public Law 108-447, provides a mechanism
for the Non-AFA Trawl CP fleet to form plans to buy back excess capacity in the
fleet. This would be done through a plan agreed to by at least two-thirds of the
fleet. Federal funds would be available to execute the purchase of the excess
vessels, and the remaining fleet would be required to pay back the borrowed funds
to the federal government. Congress thought this plan was needed to ensure the
viability of the Non-AFA Trawl CP fleet.

The proposed use caps will frustrate any attempt to utilize the buy back program.
Owners of vessels capped in the amount of fish they harvest will not be interested
in participating in a buy back if they receive no benefits. Without the
participation of the vessels that harvest the most fish, it is unlikely that the
remaining fleet will be able to get the required votes for any plan, and the pay
back may be too onerous for these vessels.

3. Restricting Efficiencies Generally Available through Cooperation. The vessel use
cap will likely frustrate the achievement of many efficiencies otherwise inherent

in a cooperative program. Owners of multiple mid-sized and large vessels will
have difficulty “stacking” catch history on their most efficient vessels.
Cooperatives will have difficulty employing harvest strategies that capitalize on
the efficiencies of having vessels specialize in particular fisheries. Many vessels
currently participate in the multi-species fisheries because it is too difficult for
them to economically focus on the high volume low value fisheries.

Conclusion

While it is clear that the vessel use cap will hinder the Non-AFA Trawl CP fleet’s
attempts to deal with the burdens of Amendment 79, there is no record basis for
concluding that it will meet the goals and objectives of Amendment 80. While in
some sense, a vessel use cap of 20 percent is equally arbitrary, current participants
strongly believe that this represents a compromise that will provide needed flexibility
while also providing concrete information for the Council to assess the effectiveness
of the vessel cap and inform future program reviews and possible modification.
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Introduction

In April 2006 the North Pacific Fishery Management Council approved a “preliminary preferred
alternative” (PPA) for Amendment 80 to the Bering Sea/Aleutian Island Groundfish Fishery
Management Plan. The purpose of Amendment 80 is to rationalize the non-AFA trawl catcher-
processor (head & gut or H&G) sector, ending the current race for the fish. The other major
purpose is to practicably implement the Council’s improved retention/improved utilization
standard by helping the fleet meet the groundfish retention standards by authorizing the
formation of cooperatives. In order to achieve these objectives, Amendment 80 creates a sector
allocation for the five primary target species, as well as prohibited species. This paper focuses
on the formulas used to allocate the species on which the H&G fleet depends.

Problem with the PPA’s Allocation Scheme

The allocations to the H&G fleet called for in the Amendment 80 PPA are dramatically reduced
from the sector’s recent (post-AFA) participation level and could cause disabling overall H&G
fishery closures. The benefits from rationalization will not come close to accounting for these
(perhaps unforeseen) adverse economic impacts. A more appropriate, legal, and equitable

allocation should not have any adverse economic impacts, as other fleets are not harvesting the
fish that Amendment 80 would allocate to them.

The primary inequity is that the allocation percentages in the preferred alternative result in
serious shortfalls to the H&G sector. This is in large part because the needs of other sectors that
do not rely significantly on Amendment 80 species are all provided for first. For example:

e The Non-AFA Trawl CP sector is managed under a hard cap, while all other sectors are
under soft caps.

e The Non-AFA Trawl CP allocations are calculated after deducting both CDQ and
bycatch needs for all other fishermen.

e The suggested allocation for yellowfin sole to the Non-AFA Trawl CP fleet is 82.5
percent. After deducting CDQ and ICAs, however, this results in only 70 percent of the
yellowfin TAC for our sector. The H&G fleet’s historic catch since 2002 has averaged
81 percent of the TAC.

A more equitable and legally appropriate allocation to the H&G sector—one that reflects its true
historic share—would be 95 percent of the yellowfin sole ITAC, as this would result in
traditional 81 percent share of the yellowfin sole TAC going to the Non-AFA trawl CPs under
the PPA’s allocation formula.

' From H&G catch data 1995 to 2005, Mary Furuness, NMFS.



How the PPA’s Allocation Works to the Disadvantage of the H&G Sector

The following diagram shows the Council’s recommended allocation formula

TAC

CDQ

ICA

.

Limited access
(soft cap)

ITAC

Non-AFA trawl
CP (hard cap)

The Council chose the following nominal allocation percentages as part of the PPA:

Species Non-AFA trawl CP Limited Access Fishery

Yellowfin sole 82.5% 17.5%

Rock sole 97% 3.0%

Flathead sole 98% 2.0%

Atka mackerel 90% in 541/EBS and 542° 10% in 541/EBS and 542
100% in 543 0% in 543

Pacific Ocean Perch 90% in 541 and 542° 10% in 541 and 542
98% in 543 2% in 543

Source: Amendment 80 motion, Component 3, Council Preferred Preliminary Alternative

In reality, the Council’s preferred alternative would shift over 15,000 tons of yellowfin (20
percent of the H&G catch) away from this sector. More specifically, the actual amount of fish
available to the limited access fishery is the allocated amount, shown above, plus the incidental
catch allowance (ICA). For yellowfin sole (assuming a 5 percent ICA, as in the EA/RIR/IRFA
of May 5, 2006), the overall formula under the PPA is: TAC (100%) — CDQ (10%) — ICA (5%)

-

2 98% in first year of program in 541/EBS and 542, decreasing by 2% intervals to 90% in year 5 and beyond
395% in 541 and 542 in first year of program, decreasing to 90% in year 2 and beyond

2



= ITAC (85.5%). The ITAC is divided according to the table above, so the final percentages of
the TAC are:

H&G fleet: 82.5% (allocation) of 85% (ITAC) = 70% of TAC
Limited access: 17.5% (allocation) of 85% (ITAC) plus ICA = 20% of TAC.

The remaining 10% of the TAC is for the CDQ reserve.
The following table shows how this allocation scheme would have changed the 2005 yellowfin
sole fishery:

Loss to H&G
Actual 2005 catch Council's PPA sector
2005 H&G H&G % of
2005 H&G % H&G % Catch
ITAC* catch catch 2005
TAC (mt) (mt) (mt) of TAC (mt) of TAC (mt) catch
90,686 77,537 78,890 87% 63,968 70% 14,922 19%

*Assuming 10% CDQ and a 5% ICA for the fixed gear and trawl limited access fisheries.

Source: H&G catch statistics 1995 to 2005, Mary Furuness, NMFS, with total catch from NMFS Alaska Region
website; Table ES-12, pg xvi Amendment 80 EIS (May 5, 2006).

Further, the allocation to the H&G fleet is the maximum amount that sector can harvest, whether
directed or incidental. As a practical matter, once the sector’s allocation for a given species is
taken, all fisheries which take that species must close. On the other hand, the allocation for the
limited access fishery is a soft cap. Under the PPA, NMFS determines how much incidental
catch is necessary and takes that off the top, as shown above. If the allocation/ICA is reached,
the species will go on PSC status for the limited access fleet, and fishing will continue.

In other words, the non-AF A trawl CP fleet gets shut down when its reduced allocation is taken,
while the limited access fisheries stay open even if their allocation is met. Even more

incongruously, these species are turned into regulatory discards for the limited access fishery
once the ICA is reached.

Conclusion

The yellowfin sole fishery was only recently (as of 2002) fully utilized. Since then, the H&G
fleet has caught an average of 81 percent of the TAC, while the directed limited access fishery
has accounted for only 5.3 percent of the catch.*

A better reflection of historic use and dependence, therefore, would be a formula that allocates
81 percent of the TAC to the H&G sector. To achieve this fair and equitable allocation under the
formula proposed in the PPA, the Council should grant the H&G sector 95 percent of the ITAC.
This would provide the limited access fishery with its recent share of 5 percent of the ITAC fora
directed fishery, plus a full ICA for all their incidental needs. This level is consistent with the
limited access sector’s recent participation and, hence, continuing dependence.

* From AFA yellowfin sole target catch data 2002 to 2005, Mary Furuness, NMFS
3



Even if the 5 percent ITAC allocated to limited access is not deemed to be enough to fund a
directed fishery at the level desired by the Council, the PPA still provides a means for increasing
this group’s share without unduly harming the H&G sector economically. Component 13
allocates more fish to the limited access fishery when the TAC reaches the threshold level.
Under the PPA, with a 125,000 ton threshold, decreasing the 2006 pollock TAC by less than 3
percent (40,000 mt) would allow the yellowfin sole TAC to reach the threshold and result in a
higher relative allocation to the limited access fishery. This represents a more equitable means
of allocating fishing opportunities.
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Re: Comments on conservation value of proposed PSC reductions under NPFMC draft
Amendment 80 - Crab

Under Alternative 4 of the May 7, 2006 Public Review Draft of the NPFMC proposed
Amendment 80 to the Groundfish FMP for the Bering Sea and Aleutian Islands, the Council
proposes modifying existing PSC caps for halibut and crab. The proposed PSC reductions
apply to the non-AFA trawl catcher processor sector. The Council is proposing a phased
reduction of the PSC limits with halibut and crab allotments reduced to 80% of the current
apportionment amounts. At issue is an estimate of the increased catch that may accrue as a
consequence of lowering the bycatch ceilings.

By design the cap on allowable crab bycatch is indexed to the crab population abundance
(CFR 679.21 (e) (ii-iv), Table 1). The bycatch allowances are quite small relative to the
population size. There is no indication at present that crab bycatch in the trawl fishery
represents a conservation concern. For example, in the C. opilio fishery the trawl bycatch
barely registers in the overall catch (see Figure 1 from Turnock and Rugolo, 2005) reprinted
below.

Table 3-43 (p 123 ) of the draft Amendment 80 provides the percent of the PSC allowance
that would be apportioned to the Non-AFA Trawl CP sector by year combinations for the
individual PSC species. Crab apportionments for the qualifying years 1995-2002 range from
37.5% to 88.3 % for red king crab, 60.5% to 88.5% for C. opilio, 52.6% to 81.4% for Zone 1
C. bairdi, and 29.6% to 88.2% for Zone 2 for C. bairdi. Depending on the metric, the Non-
AFA Trawl CP sector has historically consumed little to a large portion of the crab bycatch.

The groundfish trawl sector’s crab bycatch follows the limitations built into the existing caps
(Tables 2 and Table 3). The trawl fishery crab bycatch caps are such a small fraction of the
total population abundance that they are completely overwhelmed by the imprecision in the
survey estimated abundance. Note that the survey abundance is seldom estimated with less
than +30% confidence intervals (Table 3), yet bycatch allowances are indexed at tenths of a
percent of the estimated abundance and realized at tenths to hundredths of a percent of
population abundance. These caps provide an allocation function. They place a high penalty
on trawl fisheries which can be closed when caps are reached. While forgone crab bycatch
from the trawl fishery may have the opportunity to accrue to the mature population and
directed pot fishery, the impact of such catch would in my view be undetectable.



Sincerely,

RIS

Jack V. Tagart, Ph.D.
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Figure 1. Catch (1,000s Ibs) from the directed snow crab pot fishery and
groundfish rwawl bycatch. Retained and total catch are matles only, female carch is
the discard mortality from the directed por fisherv and trawl is male and female

brcatch from groundfish trawl fisheries.

Reprinted From Turnock and Rugolo, 2005.

Table 1. Prescribed groundfish trawl fishery crab bycatch rates (SOCFR 679.21(e)(ii-iv).)

Red King Crab Effective Spawning Blomass
Total Abundance 1 Zone 2
N = 8.4 milliom mature crab OR ESB = 14.5 miltioh pounds 32,000
N > 8.4 milion mature crab AND 14.5< ESB = 55 million pounds 97,000
N > 8.4 million mature crab AND ESB > 55 million pounds 197,000
C.bairdi___ Zone 1 Zone 2
N = 150 million crab 0.5% of N - 20,000 crab
150 < N = 270 million crab 730,600
270 < N = 400 million crab 830,000
980,000

N > 400 million crab

N = 175 million crab
175 < N = 290 million crab
290 < N = 400 million crab
N > 400 million crab

1.2% of N - 30,000 crab

2,070,000
2,520,000
2,970,000

C. apliio An in the BSAI
0.1133% * N < 4.5 million crab 4.35 million crab

4.5 million < 0.1133% * N = 13 million crab 0.1133% of N

0.1133% * N > 13 million crab 42.850 million crab




Table 2. Estimated total crab bycatch, and discard mortality rates by fishery and year, 1995-
2004.

“Fishery/Gear. ~ Discard Mortaiity Rate
Groundfish Trawl 0.80
Groundfish Fixed Gear 0.20
Scallop Dredge 0.40
RKC Pot 0.08
C. bairdi Pot 0.20
C. opilio Pot 0.24
Bycatch of C. opilio crabs (numbers of crab) in Bering Sea fisheries, 1995-2004. v _
Directed Groundfish Scallop % Groundfish
fixed gear e Total Trawl
230,233 0] 54,129,788 10%
3,643,612 267,395 104,836 60,586,628 6%
1997 5,276,208 554,103 195,345] 81,031,102 7%
1998 4,122,648 549,139 232,911} 56,496,151 7%
1999 1,544,747 269,778 150,421] 49,058,146 3%
2000 2,207,279 270,000 105,602 7,603,681 29%
2001 1,293,143 215,000 68,458 7,699,701 17%
2002 882,967 n/a 70,795} 16,777,062 5%
2003 615,012 86,313 16,206] 22,857,867 3%
2004 1,693,101 140,428 3,843| 6,637,415 26%
Mean 2000-2004 16%
Bycatch of Bristol Bay red king crabs (numbers of crab) in Bering Sea fisheries, 1995-2004.
Directed Groundfish Scallop % Groundfish
Year] crab pot trawmt fixed | gear | _dﬂte Total Trawl
1995 0 44,934 3,257 0 48,191 93%
1996 605,000 30,967 75,675 0 711,642 4%
1997 985,000 50,711 25,579 0 1,061,290 5%
1998] 4,593,800 42,003 7,017 146| 4,642,966 1%
1999 957,800 84,709 8,968 1 1,026,178 8%
2000 1,701,000 70,787 39,754 2 1,653,542 4%
2001 2,419,100 58,552 19,000 0 2,496,652 2%
2002 1,677,800 89,855 27,477 2 1,795,234 5%
2003 5,808,200 91,937 13,531 0 5,913,668 2%
2004 2,470,868 78,742 15,014 0] 5,035,492 2%
Mean 2000-2004 3%
Bycatch of C. bairdi crabs (numbers of crab) in Bering Sea fisheries, 1995-2004.
Directed G Scallop % Groundfish
Year] crab pot dﬂte Total Trawt
1995| 15,897,300 0| 18,197,155 12%
1996| 4,588,000 17,000 6,930,591 26%
1997 4,865,800 28,000 6,861,854 28%
1998 4,293,800 36,000 5,854,168 25%
1999 1,995,100 n/a 2,939,939 31%
2000 491,000 ﬂ 53,614| 1,539,141 65%
2001 626,400 48,718 1,705,449 56%
2002 1,282,600 48,053 2,515,787 43%
2003 626,000 31,316 1,659,750 54%
2004] 334,593 15,303 2,849,032 28%
‘Mean 2000-2004 49%

1/ Source: 2005 BSAI Crab SAFE p 33-34



Table 3. Estimates of survey abundance and the proportionate contribution of the groundfish

trawl fishery to total crab bycatch and total crab bycatch mortality.

Survey Abundance Z Total Estimated Mortality
C. apilio _ C. opitio - _
Al mi f % Groundfish Total Groundfish Trawl {% Groundfish | % GF Trawl Mort.
Year % ¥ Trawl Morta monali Trawi | of Total Abundance
1995 15,874,651 4,132,444 26% 0.048%
1996 16,587,291 2,914,880 18% 0.054%
1997 22,411,232 4,220,966 19% 0.103%
1998 15,883,059 3,208,118 21% 0.102%
1999 12,652,290 1,235,798 10% 0.088%
2000 87% 0.068% 3,067,056 1,765,823 58% 0.054%
2001 7% 0.033% 2574442 1,034,514 40% 0.027%
2002 48% 0.059% 4,532,284 706,374 16% 0.047%
2003 48% 0.023% 5,829,435 492,010 8% 0.019%
2004 n/a 0.02% 2,536,114 1,354,481 53% 0.031%
Mean 0.045% 35.038% 0.036%
Redkingcrab
% Groundfish Total Groundfish Trawl !% Groundfish | % GF Trawl Mort.
Trawl Mortali mortal Trawl of Total Abundance
36,599 35,947 98% 0.106%
88,309 24774 28% 0.046%
124,485 40,569 33% 0.054%
X 402,568 33,602 8% 0.044%
X J 146,185 67,767 46% 0.145%
2000 50.0 33% 0.142% 200,661 56,630 28% 0.113%
2601 442 48% 0.132% 244170 46,842 19% 0.106%
2002 773 62% 0.116% 211,684 71,964 34% 0.093%
2003 84.1 39% 0.109% 540,912 73.550i 14% 0.087%
2004 104.8[ n/a 0.075% 263.666{ 62,994 24% 0.060%
Mean 2000-2004 0.115% 23.778% 0.092%
C. bairdi _
milfions % Groundfish % Groundfish | % GF Trawl Mort.
Year Total +% Trawl Trawl of Total Abundance
1995 189.9 36% 0.932%
1996 175.6 60% 0.836%
1997 159 61% 0.965%
1998 156.5 57% 0.755%
1999J 349.5 64% 0.206%
2000 219.2 52% 0.457% 84% 0.366%
2001 600.1 52% 0.158% 83% 0.127%
2002} 433.0 34% 0.251% 75% 0.201%
2003 449.0 52% 0.200% 82% 0.160%
2004 571.7, n/a 0.140% 89% 0.112%
Mean 2000-2004 0.241% 82.461% 0.193%

i
2
3

Source: 2005 BSAI Crab SAFE p 33-34
Source: 2000-2003 Annual Report to Industry
Based on 2 SDs from the mean
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INTRODUCTION

The North Pacific Fishery Management Council’s regulatory program designed to
rationalize the North Pacific non-American Fisheries Act trawl catcher-processor sector and
improve its retention and utilization of groundfish is threatening to go seriously awry. Supported
in concept by every company in this sector, a series of damaging decisions have gravely eroded
the utility of this program to the industry it ostensibly benefits, while increasing the difficulty the
sector will face in practicably achieving the bycatch reduction standards.

Underlying the compound difficulties in assessing the cumulative economic and practical
impacts of the program was the splitting of the regulatory program into three interdependent, but
separate actions. This has led, for example, to a situation in which vessels subject to the
groundfish retention standards and monitoring and enforcement measures under Amendment 79
face the serious likelihood of having to undergo serial and very costly vessel retrofits due to non-
uniform requirements. More harmful to the entire sector was the leapfrogging of Amendment 80
by Amendment 85, because its reallocation of the sector’s Pacific cod catch to other fisheries has
made both the primary objectives of Amendment 80, i.e., bycatch reduction and rationalization,
almost impossible to achieve. By itself, moreover, the preliminary preferred alternative for
Amendment 80 now would only exacerbate the adverse impacts on this sector.

In fact, the actions by the Council at its April 2006 meeting, with respect to both final
action on Amendment 85 and its preliminary preferred alternative for Amendment 80, have
brought the head-and-gut sector together in an historic alliance to attempt to bring this
rulemaking back to the purposes for which it was originally intended. Working together as the
Best Use Coalition, companies in the non-AFA trawl catcher-processor sector have endeavored,
through a series of white papers, studies, and economic analyses, to demonstrate the profoundly
negative consequences and cumulative effects of the preliminary preferred alternative and the
two prior, yet integral, actions. ;

In sum and substance, these documents conclusive::ly demonstrate that, as currently
envisioned, Amendment 80 will have severe negative economic consequences for the businesses
in the sector and the Alaskan fishing communities which rely upon it. These negative impacts
stem in large measure from constraints in the preliminary preferred alternative on the ability of
vessels to form beneficial cooperative arrangements that make achieving the important yet
relatively modest benefits from rationalization virtually impossible to realize. The allocative
decisions embodied in Amendments 80 and 85 also deny this sector its earned historical share of
the resources on which it depends and hinder its ability to continue to build on its proven record
of reducing discards and improving utilization rates. :

This paper both draws upon the prior submissions and addresses the legal authorities
governing decision-making by the Council and the National Marine Fisheries Service generally.
Altogether, these materials supplement the record and help form a basis upon which reasoned,
balanced, and rational decisions can be made at the June megting in Kodiak. It is the Best Use
Coalition’s strong conviction, as articulated herein and in itsj other submissions, that in order to
arive at a legally compliant conclusion to the Amendment 80 development process, the Council
must reconsider and revise the course charted in the prelimilixary preferred alternative along the

|
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lines suggested by the Coalition. Fortunately, the relatively n%odest changes sought are all within
the range of alternatives currently within the analyses supporting Amendment 80.

These issues are described in much greater detail beldw For its part, the members of the
Best Use Coalition would like to thank the Council for its years of work on this important matter,
and appreciate and understand that this has been a complex undertaking. Given the many
interrelated components, it is not surprising that the impact| of a series of individual decisions
made in relation to three different amendments over the co:urse of years was not immediately
apparent at the time they were made, but have only become clear now that all the pieces are
(nearly) in place. The Coalition trusts that once the Council members have had a chance to fully
comprehend the totality of these impacts, it will agree that the relatively minor adjustments
sought will lead to the type of fair and equitable allocation declsxon required by law and sound
public policy.

i
i
!

EXECUTIVE SUMMARY

This document discusses legal issues raised by the North Pacific Fishery Management
Council’s (“Council”) preliminary preferred alternative (“PPA™) for Amendment 80 to the
Fishery Management Plan for Groundfish of the Bering Sea/Aleutian Islands (“BSAI™)
Management Area (“Amendment 80”), established at its April 2006 meeting. Also discussed are
general legal principles required by the Magnuson-Stevens Fishery Conservation and
Management Act (“Magnuson-Stevens Act” or “MSA’) 16 U.S.C. § 1801 er seq., and other
laws such as the American Fisheries Act (“AFA”) governing regulatory actions that assign
fishing privileges and seek to reduce economic and regulatoryl bycatch. The document concludes
that relatively modest changes to Amendment 80 are required to bring the regulatory program in
compliance with applicable law, and that the changes sought by the members of the Best Use
Coalition (“BUC”) can be implemented without additional analysns as they are all with in the
range of considered alternatives.

In sum, the Coalition urges the following changes to the PPA:

e To meet prevailing legal standards, changes pre necessary to the alternatives
currently preferred for Components 3, 4, 6, 9, and! 13. Generally, these changes must
include:

o  Allocation of directed fishing privileges and prohibited species catch (“PSC”)
that place appropriate emphasis on recent use patterns, economic
dependence, and the other factors mandated by MSA Section 1853(b)(6). As
the PPA currently stands, the head-and-gut (“H&G”) catcher-processor sector
stands to lose significant opportunities to haérvest their target stocks at the

: P.L. 105-277, Division C, Title II, Subtitle I, 112 état. 2681, 2681-616 (October 21,
1998). ‘

Legal White Paper on Amendment 80 — Page 2
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expense of vessels whose recent and historical use and dependence do not
come close to matching those of the sector.

o  An increase to the target species allocation which includes the sector’s
directed fishing allowance and its incidental catch, and increase of PSC to
levels necessary to enable the sector to prosecute its directed fisheries. The
PPA reallocates the H&G sector’s allocation of such species as crab and
halibut, just as Amendment 85 did for Pacific cod, to fund other fisheries and
as a bycatch reduction measure. The reallocation of PSC is governed by the
same standards as allocations of rights to the directed fisheries, while
measures established to reduce bycatch are constrained by the MSA’s
practicability standards.

o  Subsequent reductions in PSC allocations made purely for bycatch reduction
purposes, i.e., Suboption 6.1.1.1 and option 6.3, should be deferred to a
future rulemaking based on actual use and need of the sector once it has been
rationalized.

o  The choices in the PPA for Component 3, particularly with respect to the
allocation of primary species to the H&G sector, need to be modified to
reflect a distribution closer to that would result from adoption of Option 4.6
of Component 4, ‘

e  Modification of the rules governing the formation of cooperatives (Components
7-11) to eliminate practical barriers to meeting the goals and objectives of
Amendment 80’s rationalization program. In particular, the Coalition urges
adoption of a vessel use cap under Option 11.3 that is not less than 20 percent.

o  For Component 13, a threshold of 175,000 metric tons (“mt”), Option 13.2.5, is
most consistent with prevailing legal standards and exceeds accommodations
made under other rationalization programs for new entrants. Assuming,
however, that the AFA sector is limited to its recent history (i.e., the purported
and extra-legal waiver of the AFA fleet’s statutorily mandated sideboard for
yellowfin sole is eliminated and other protections are built in to insure that other
AFA sideboards are not exceeded), a threshold of 125,000 mt could be
supported, along with Suboption 13.3.3, if the sector receives net allocations of
the Amendment 80 stocks which approximate recent history. Either approach
will provide ample opportunities for the development of fisheries for potential
new entrants.

This paper also discusses the following legal issues:

o  The standards of reasoned decisionmaking require (1) that the record reflect a
clear understanding of the impacts of proposed regulations and (2) that the means
chosen to implement the Council’s stated goal bear a rational relationship to the
ends sought. Current analysis of the effects of the PPA do not fully or accurately
account for either the adverse impacts on the H&G sector or of the cumulative

Legal White Paper on Amendment 80 — Page 3
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impacts of decisions already made. Moreover, the purpose of Amendment 80 is
to rationalize the H&G sector in order to achieve the economic benefits the
ability to form cooperatives provides and to implement the Council’s improved
retention/improved utilization policy. As such, allocations of directed fishing
opportunities, prohibited species catch, and sideboard species in this action must
be geared toward achieving these goals. The PPA, however, limits the ability of
the sector to meet the goal of effective rationalization and, particularly in
conjunction with decision made on Pacific cod allocations through Amendment
85, make the stated goal of improving retention rates extremely difficult to
achieve.

e  The primary legal factors guiding allocations of fishing privileges, found at 16
U.S.C. § 1853(b)(6), strongly favor an allocation scheme that reflects, as closely
as possible, the current distribution of fishing effort for the non-poilock Bering
Sea/Aleutian Islands groundfish fishery. These factors, including present
participation, historic practices and economic dependence, alternative fishing
opportunities, the social framework (including the dependence of fishing
communities in Washington and Alaska on the H&G fleet), and other factors
such as equity, use of the fish for food purposes, and others, strongly favor an
allocation based on recent history. The pre-AFA period cannot be justified as a
baseline period. [These issues are also described in greater detail in the
Coalition’s letter to Council Chair Madsen, dated April 5, 2006.]

e  National Standard 4, 16 U.S.C. § 1851(a)(4), and its implementing guidelines,
see 50 C.F.R. § 600.325, tracks and supports the above analysis. It states: “If it
becomes necessary to allocate or assign fishing privileges among various United
States fishermen, such allocation shall be (A) fair and equitable to all such
ﬁshermen, (B) reasonably calculated to promote conservation; and (C) carried
out in such manner that no particular individual, corporation, or other entity
acqulres an excessive share of such privileges.” In large measure, faimess and
equity in allocating fishing rights is a function of an evaluation of the Section
1853(b)(6) factors listed above.

e The corollary point is that no compelling legal justification supports a
reallocation to either present participants outside the sector, such as the AFA
fleets or new entrants, at the expense of the H&G fleet. No significant barriers to
utilization of these stocks have existed in the post-AFA period, other than overall
caps (or “sideboards”) on the total amounts of non-pollock groundfish AFA
vessels can harvest. See American Fisheries Act:§ 211(b)-(c). The AFA fleet,
however, has not come close to harvesting its s1déboards, nor have other limited
access vessels participated in these fisheries in any significant way. These
operators have consciously arranged their business operations to take advantage
of different opportunities. Further, all these groundfish stocks are fished well-
below allowable biological catch limits (“ABCs”), leaving room for creating new
opportunities should demonstrated interest emerge in the future.

Legal White Paper on Amendment 80 — Page 4
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e  Section 211 of the AFA is designed to protect non-AFA fishing businesses.
Specifically, it requires the North Pacific Council “to protect other fisheries
under its jurisdiction and the participants in those fisheries, including processors,
from adverse impacts caused by this Act or by fishery cooperatives in the
directed pollock ﬁshery ” AFA § 211(a). One means by which the Act provides
such protection is through an AFA-reqmred hard limit on the amount of non-
pollock groundfish and prohibited species AFA catcher/processors and catcher
vessels may harvest in any year. AFA § 21 1(b)-(c). These sideboards, mandated
by law and enacted by regulation, see 50 C.F.R. § 679.64, are based on historical
use of these other stocks by AFA vessels and cannot be exceeded. It is therefore
imperative that Amendment 80 contain enforceable provisions to insure that
neither the AFA catcher/processors nor catcher vessels exceed their sideboards of
the stocks allocated by the amendment. '

e  The Council must insure that there are practicable alternatives for meeting the
groundfish retention standards (“GRS”), as mandated by National Standard 9. 16
U.S.C. § 1851(a)(9). Analyses supporting Amendment 80 show that the smallest
vessels cannot profitably meet the GRS and would be forced to exit fishery. The
Council must insure that Amendment 80 provndes realistic opportunities for these
vessels to form cooperative partnerships in order to comply economically. The
preliminary preferred alternative does not appear to meet this standard.

¢ Amendment 80’s monitoring and enforcement (“M&E”) requirements may suffer
from the same practicability issue. Small vessels cannot meet the standards,
while those subject to Amendment 79 may be forced to go through serial retrofits
due to different standards in Amendment 80. The enormous costs of the M&E
requirements must be justified and minimized to meet the National Standard 9
practicability requirement, as well as the Council’s obligations under National
Standard 8. 16 U.S.C. § 1851(a)(8) (“Conservation and management measures
shall . . . to the extent practicable, minimize | advcrse economic impacts on
[ﬁshmg} commumues”)

o Analyses supporting Amendment 80 must account for the cumulative impacts of
Amendments 79 and 85, if the Council is to make rational and legally-
supportable decisions regarding the costs and benefits of Amendment 80, as well
as assess the alternatives that Amendment 80 contains. The Magnuson-Stevens
Act and other applicable law, such as the Administrative Procedure Act, 5 U.S.C.
Chapt. 5 & 7, require a complete and reasonable assessment of these impacts.
See, eg, 16 US.C. § 1853(a)(9); see also iid § 1851(a)(7) (minimizing
regulatory duplication and costs); id. § (8) (mlmmlzmg adverse economic
impacts on fishing communities). .

e  National Standard 5 states: “Conservation and management measures shall,
where practicable, consider efficiency in the utilization of fishery resources;
except that no such measure shall have economic; allocation as its sole purpose.”
16 U.S.C. § 1851(a)(5). Amendment 80’s purpose should not be converted from
H&G sector rationalization to a vehicle for achieving other, allocative goals.

Legal White Paper on Amendment 80 — Page 5
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e  Courts have interpreted the Council’s duties under National Standard 8, alone
and in conjunction with the requlrements of the Regulatory Flexxblhty Act, 5
U.S.C. §§ 601-612, as reqmrmg an assessment of adverse economic impacts of
regulations on participants in commercial fishermen, and minimization of such
impacts to the extent consistent with conservation and management goals. The
PPA and associated M&E requirements do not meet this standard. Further, the
current analysis fails to account for adverse economic impacts of the PPA on the
Alaskan fishing communities which rely on the H&G sector.

e  National Standard 7 states: “Conservation and management measures shall,
where practicable, minimize costs and avoid unnecessary duplication.” 16 U.S.C.
§ 1851(a)(7). Courts have treated this standard as requiring NMFS to attempt to
calibrate the benefits with the burdens of fishery management measures, albeit
not necessarily to conduct a formal cost-benefit analysis. Certain of the M&E
requirements, particularly those relating to the potential ban on mixing of hauls
and the limitation to one flow scale and production line, are extremely onerous
and costly. At a minimum, effective alternatives that minimize such costs must
be considered and analyzed, and the least cost alternatives recommended for
adoption.

Finally, all the elements of an effective and beneﬁicxal Amendment 80 are included
within the options and alternatives currently before the Council. The important information
provided by the Coalition supplements the record and helps provide a basis for minor
adjustments that can be made by the Council at its June meeting. These adjustments will help
insure that the final action meets all legal standards and provides the greatest benefits to the
fishing industry and the Nation.

I. Basic Principles of Rulemaking Under the Magnuson-Stevens Act and Other
Federal Laws Require a Solid and Complete Set of Analyses

This section discusses the relevant legal standards under the Magnuson-Stevens Act and
the Administrative Procedure Act (“APA”) guiding the dcvclopment and approval process for
amendments to fishery management plans.

In general, legally supportable decisions must rest on an adequate understanding of the
impacts particular decisions will have on the regulated community, and the substantive decisions
made must bear a rational relationship to the objectives theirule seeks to achieve. The public
review draft for Amendment 80 may fail to meet these standards in that it does not adequately
account for the cumulative impacts, particularly of the decisions made on Amendment 85, and
does not relate the impacts of the preferred alternative to the objectives Amendment 80 is
intended to achieve. -

The APA holds unlawful any agency action which is “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A). As interpreted by
the courts, this standard requires that a rule-making agency “examine the relevant data and
articulate a satisfactory explanation for its action including ‘a rational connection between the

Legal White Paper on Amendment 80 — Page 6
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facts found and the choice made.” Blue Water Fishermen's Ass'nv. Daley, 122 F. Supp. 2d 150,
158 (D.D.C. 2000) (citing cases) (internal quotations omitted), The court explained:

Normally, an agency rule would be arbitrary and capricious if the agency has
relied on factors which Congress has not intended it to consider, entirely
failed to consider an important aspect of the problem, offered an explanation
for its decision that runs counter to the evidence before the agency, or is so
implausible that it could not be ascribed to a dlfference in view or the product
of agency expertise. :

Id. at 159 (quoting Motor Vehicle Mfrs. Ass’'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43
(1983)). “For an agency’s decisionmaking to be rational under Motor Vehicle Mfrs. Ass'n, the
agency ‘must respond to significant points raised during the public comment period’ and

‘consider significant alternatives to the course it ultimately chooses.”” Id. (quoting Allied Local
& Regional Mfrs. Caucusv. U.S. EPA,215F.3d 61, 80 (D.C. C1r 2000)).

The MSA also requires a full and well-reasoned analysis of the economic impacts of
decisions made by a regional fishery management council. Section 1853(a)(9) states:

Any fishery management plan which is prepared by any Council, or by
the Secretary, with respect to any fishery, shall . . . include a fishery
impact statement for the plan or amendment . . . which shall assess,
specify, and describe the likely effects, if any of the conservation and
management measures on — participants in the fisheries and fishing
communities affected by the plan or amendment .

16 U.S.C. § 1853(a)(9(a). Elements of National Standard 4,§dealing with allocations of fishing
privileges; National Standard 7, requiring the minimization of regulatory duplication and costs;
and National Standard 8, mandating the minimization of adverse economic impacts on fishing
communities, also require an understanding of the regulatory :and economic impacts of decisions
by the Council. These are discussed individually below.

These standards are particularly relevant in at least three distinct ways to the Amendment
80 development process. The first is that the information provided the Council by the Best Use
Coalition raises “important aspect[s] of the problem” currently before it, which must be
considered in any final decision. Second, the substance of these aggregated papers and reports
highlight a significant disconnect between the objectives of the rulemaking and its practical
effects. Finally, as highlighted herein, the rationale supportmg many of the allocative decisions
are weakly aligned, if at all, with the applicable legal standards

The first issue is one which is not yet ripe in the sense that the Council still has time to
consider the important information provided and adjust course during its final deliberations on
Amendment 80 in June. So, too, with the other two concerns, although it is worth underscoring
the deficiencies with the current analysis and the preferred alternative which underlie these
contentions. Some specific examples are discussed in turn.
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A. Failure to adequately account for the cumulative impacts of prior actions

One of the major problems with the Public Review Draft of May 5, 2006, is that it fails to
consider the impacts of the decisions made in April with respect to Amendment 85.2 The only
place the actual allocations appear to be discussed is in the portion of the Environmental
Assessment entitled “Reasonably Foreseeable Future Actions.” BSAI Groundfish Amendment
80 Public Review Draft (“Public Review Draft”) at 339-40 (May 5, 2006). This section,
however, only superficially discusses the impacts of the Pacific cod allocations. More
importantly, the analysis does not mtegrate Amendment ‘85°s impacts with respect to the
groundfish retention standards and economic effects.’ To understand the sweep of the analytical
problem this omission causes, it is necessary to review the substantive problems caused by the
sharp reduction from recent use levels in allocation of Pacific cod for the H&G sector.

The major problem is that this reallocation transforms the H&G sector’s Pacific cod
fishery from a fishing-year long fishery with one hundred percent retention to, at best, a two-
week directed fishery. The rest of the sector’s allocation necessarily will be allocated as
incidental catch in order to prosecute other groundfish fisheries. In practical effect, this means
that Pacific cod will go from a one hundred percent retained species to a regulatory discard
counted against the sector’s groundfish retention standards.

This is no small matter, as Pacific cod is a major target for the H&G sector. It is one of
the mandatory retention species, and so currently, the sector’s ability to harvest and utilize
Pacific cod helps maintain current retention rates. The fact that it will be subject to a maximum
retainable amount for the majority of the year means that vessels will be unable to retain more
than 20 percent of total landings, with the rest discarded. ThlS is at cross-purposes with a major
objective of Amendments 80 and 79.

Amendment 85’s re-allocation of the Pacific céd fishery also has serious, yet
unacknowledged, economic impacts not only in lost revenue from discarded fish, but also due to
the very real threat that the sideboard could be met, shutting down the entire fishery. In other

2 The process by which Amendment 85 was adopted likely falls far short of these standards

for reasoned decisionmaking. The record on which the allocations of Pacific cod were made
evinces no confidence that the full impacts of the alternative selected were understood by the
Council. Objectively speaking, the fact that the Council found it necessary to reconsider its
decision upon subsequent discovery of one unintended consequence, coupled with the lack of
any record basis to conclude that the Council fully, if at all, understood the Amendment’s impact
on the head-and-gut sector (as explained below), suggests that that decision falls short of what it
is required. Given that the final measure deviated significantly from the direction anticipated by
and commented upon by the public and combined elements in a manner that had not been fully
analyzed, the prudent course would have been to defer final acnon and direct staff to analyze the
new alternative for subsequent action. ,

3

For example, in the Regulatory Impact Review, the analysis continues to assume that
Amendment 85 is still under development and even that it is (as was intended to be) “on a slower
time line.” Id. at 68.
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words, the cod allocation to the H&G sector is a hard cap, while for all other sectors it remains a
soft cap, first by going on an incidental catch allowance, then as a prohibited species catch. See
Public Review Draft at 339-40. While this raxses equity concerns, especially given the
recognized importance of Pacific cod to this sector, * the Coalition is not asking to remove hard
cap management. Rather, this point is raised because it is an' “important aspect of the problem”
that must be considered. v

Also, as explained herein, Amendment 80 replaces the M&E requirements for the GRS
contained in Amendment 79, without attempting to harmonize the two regimes. The analysis
fails to recognize or fully account for the serial, and in many cases, unnecessary and bankrupting
costs that this failure to harmonize the different requlrcmemts will engender. Nor, moreover,
does the analysis fully or realistically take into conSIderauon the inefficiencies and actual costs
associated with the M&E requirements it seeks to impose.

B. The analysis does not recognize the reahstlc barriers to effective
rationalization

The Coalition has noted several instances where the Council’s competing objectives have
Jed to development of measures that are inconsistent with the problem statement. However, the
analysis tends to obscure or ignore these inconsistencies, and falls back on simple assertions of
the existence or non-existence of benefits and costs. Such bald assertions, unsupported by the
record, do not meet the standards required by law.

As mentioned above, the objective of Amendment 80 is to rationalize the sector and
reduce discards. These are complementary measures, with the ability to form cooperatives
creating efficiencies and means by which vessels unable to comply with the GRS can pool their
allocations with vessels that have sufficient capacity to meet the standards. Rationalization also
allows the sector to fish more carefully (although not nearly to same extent as, for example,
rationalization of the pollock fishery), and, thus, better avoid unmarketable fish. Finally, the
economic gains resulting from the ability to reduce excess capacity should go at least part of the
way towards offsetting the extremely high costs of complying with the monitoring and
enforcement measures. (Discussed in greater detail below.) |

As shown in the next subsection, these gains are uniformly overstated. What is of
concern here is an almost complete lack of recognition of the barriers to effective rationalization
inherent in the preferred alternative. As stated in BUC’s white paper on vessel use caps, the
Public Review Draft “lacks sufficient detail to support a ﬁndmg that a 10 percent or any other
specific harvest limitation will meet the primary goals the Councll announced in its ‘Problem
Statement’ of insuring practicable attainment of 1mprovedIrelentlonhmprovcd utilization and

b

The 1mportance of Pacific cod to the H&G sector is demonstrated in the supplemental to
the May version of the Public Review Draft. This analySIS shows that for the past six years,
Pacific cod has accounted for a quarter of the sector’s total revenues in nearly every year. See
McCraken, Amendment 80 Supplemental/Errata, C-1 Suppﬁemental Table 1 (May 25, 2006),
available at hitp://www.fakr.noaa.gov/npfmc/current_issues/bycatch/ERRATA.pdf.

4
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realizing the economic benefits of the ability to form cooperatives and rationalize the fishery.”
BUC, Vessel Use Caps Under Amendment 80 at 1. In short, the problem is that the lowest
capacity vessels will be unable to find partners with whom to form cooperatives with such a low
allowance, while the largest vessels will be precluded from fishing additional allocations under a
cooperative due to the fact that they are near or above the 10 percent threshold.

As the analysis prepared for Amendment 79 demonstratively shows, the GRS has
bankrupting impacts on the smallest vessels because they lack space to accommodate flow scales
and observer stations, and the hold space to economically retain valueless fish.’> Eight of the 23
vessels in the H&G fleet likely to qualify fall into this category, while another eight are large
vessels that are likely near or above the cap. That leaves seven medium-sized vessels, each of
which will have to work hard to meet the GRS, available to fish the small vessels’ allocations.
Moreover, the type of fisheries for which these vessels have allocations are those flatfish
fisheries with the lowest retention rates. In short, the proposed 10 percent cap frustrates the
essential purpose of the Amendment.® ‘

The failure to recognize this problem is a major failing of the Environmental Assessment
in its own right. The issue of the vessel use cap raises other APA issues as well. The purpose of
the cap appears to be to prevent excessive consolidation in the fishery and concentration of
excessive shares on too few boats. These are reasonable objectives under the MSA, but not to
the extent that this subsidiary goal renders the essential purpose of the rulemaking impossible to
achieve. In particular, where the analysis assumes benefits of consolidation, in large measure to
insure that the GRS measures meet the practicability standard imposed by National Standard 9,
16 U.S.C. § 1851(a)(9) (discussed below), but the measures selected frustrate the industry’s
ability to effectively consolidate in fact, the ensuing rule would rise to the level that could be
found to be arbitrary and capricious.

C. Qualitative analysis of the benefits leads to overstatement of the gains and a
failure to realistically analyze net gains ’

Finally, Amendment 80’s the overall analysis suffers: from a lack of context and clarity.

As will be discussed in the Coalition’s forthcoming white paper on expected gains from

rationalization, the analysis assumes that every burden — in terms of lost fishing opportunities,

the GRS, barriers to effective rationalization (such as the ve§sel use caps) and cost imposed in

the form of monitoring and enforcement (“M&E™) requxrcments — is justified in terms of

3 See, e.g., Environmental Assessment/Regulatory Impact Review/Initial Regulatory

Flexibility Analysis for Amendment 79 to the BS/AI Groundfish FMP § 4.5.2.1, at 69 (May
2005) (“It is possible, that the highest levels of GRS, and wi;thout relief from a specific HT-CP
sector allocation and cooperatives, that some of these vessels could be compelled to exit the
BSAI groundfish fisheries.”). See also Northern Economigs, Inc., Assessment of Changes in
IR/IU Flatfish Requirements, Public Review Draft, at 120-121 (Sept 2002) (stating that the
impacts of retaining valueless fish fall most heavily on the smallest vessels).

6 This cap would also make it difficult, if not 1mposmblp for the sector to participate in the

BSAI Catcher Processor Capacity Reduction Program, which is part of Public Law 108-447.
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expected benefits of rationalization. While the H&G sector feadily acknowledges that there will £
be some gains from the ability to form co-ops, these tend to be greatly overstated and
speculative. g

As only one example, the purpose and need section, Public Review Draft Section 1.2 at
2, states:

This particular action stems from the realization that bycatch reductions
and utilization increases may require changes in fishing practices and
patterns that require added expenditures and may be inconsistent with the
incentives created by the current limited access management. As such,
under the current limited access management the retention requirements
may present a challenge for certain participants. This action would
fundamentally change the management of the fishery resolving these
inconsistent incentives, while also providing participants with a
management system that allows for improved efficiency by providing an
environment in which revenues can be increased and operating costs can be
reduced. Depending on the magnitude of these potential efficiency gains
and the costs of bycatch reduction, increases in efficiency could be used
to cover the costs of bycatch reduction measures or provide additional
benefits to participants. g

Id. (emphasis added). Among the anticipated gains cited in ithis section, and elsewhere, are the
end of the “race to the fish” and the fact that “[c]ooperatives . . . facilitate the exchange of fishing N
information, which can further aid in achieving bycatch rcduotlon goals.” Id.

The problem with this qualitative analysis, as’ shown in the white paper on
rationalization, is that unlike other fisheries, such as pollock|and crab, the gains from the ability
to co-op this multispecies fishery are not nearly of the same magnitude. This fishery is
prosecuted much more slowly, to meet the demands for high-quality product. Moreover, the
industry already shares bycatch information through Sea State, which has accounted for
significant reductions in discards by helping vessels avoid bycatch hotspots. These factors
simply are not discussed, and there is no serious attempt to reconcile the very real and
quantifiable costs with the speculative and over-stated benefits. The requirement of rational
decisionmaking demands more than this. '

D. Summation 4

This section outlines several illustrative deﬁcxencws in the Amendment 80 analysis,
particularly as they relate to the impacts of the prehmmary preferred alternative. None of these
deficiencies, however, are beyond correction in a final Environmental Analysis/Regulatory
Impact Review. More importantly, they do not present barriers to adoption of a legally-
compliant and beneficial Amendment 80 at the June meetmg, along the lines recommended by
the Coalition. All the recommendations are within the range of existing alternatives, and
therefore could be adopted without further analysis. This document, and other information
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provided by BUC, supply the type of gap-filling analysis and information needed by the Council
to make reasoned decisions.

IL Protections for the Non-American Fisheries Act Fisheries Must be Established in
Amendment 80 i

This section shows that the PPA fails to establish the basic safeguards the Council is
legally obligated to provide for participants in non-AFA fisheries vis-a-vis vessels which are
provided for by the American Fisheries Act and cooperatives form under its auspices. Such
protections are not optional or subject to waiver. Rather, Amendment 80 must establish
measures that prevent the AFA fleets from exceeding their sideboards of non-pollock species.

A.  The AFA Establishes Affirmative Protections for the H&G Sector

Section 211 of the American Fisheries Act requires the Council and NMFS to protect
other fisheries from the adverse effects of its allocative scheme. AFA § 211(a)Specifically,
Section 211(a) states: “The North Pacific Council shall recommend for approval by the
Secretary such conservation and management measures as lit determines necessary to protect
other fisheries under its jurisdiction and the participants in those fisheries, including processors,
from adverse impacts caused by this Act or fishery cooperatives in the directed pollock fishery.”
d ‘

|

Section 211 provides initial statutory recommendations for such protections, including,
among others, caps on the amount of BSAI non-pollock groundfish and prohibited species catch
AFA catcher-processor vessels could harvest, based on those vessels’ three-year qualifying
period of 1995-97.7 Jd. § 211(b)2)(A), (B). Subsection (c) likewise directs the Council to
establish sideboards for the AFA catcher fleet, motherships, and shoreside processors based on
historic use of non-pollock species and PSC. Id. § 211(c). These caps, or sideboards, are
codified at 50 CF.R. § 679.64. Congress provided the Council the authority to “supercede(]”
these specific measures with otherwise AFA- and MSA-compliant regulations, id. § 211(b)(1),
but not to ignore the mandate “to protect other fisheries under its jurisdiction and the participants
in those fisheries.”® ?

7 Specifically, Section 211(b) states that AFA catcher-processors “are hereby prohibited

from, in the aggregate — exceeding the percentage of the harvest available in the offshore
component of any Bering Sea and Aleutian Islands groundfish fishery (other than the poliock
fishery) that is equivalent to the total harvest by such catchet/processors™ as a percentage of the
total harvest during the years 199-97. AFA § 211(b)(2)(A) (emphasis added). The subsection
dealing with the catcher vessels contains a similar provision limiting such vessels to their
“traditional levels” of non-pollock species. Id. § 211(c)(1)(A).

8

Jd. § 211(a). Congress’ use of the term “shall”: to prescribed the Council’s and
Secretary’s duty to protect the non-AFA sector is important and telling. As a general matter,
“shall” has the same meaning as “must,” rather than indicating the future tense. See, e.g., 50
C.F.R. § 600.305(c). ‘
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As such, Section 211(a) requires the Council to _)usufy any allocation decision it makes
regarding the harvest of non-pollock groundfish in terms of how that allocation protects the non-
AFA fleet. By contrast, allocations which have the effect of reducing the amount of actual, or
even potential, harvest of species other than pollock by the non-AFA fleet, and making such
harvests available to vessels already given a dedicated pollock allocation under the AFA is
consistent with neither the plam language nor the intent jof Section 211. This position is
supported by a recent opinion by the National Oceanic; and Atmospheric Administration
(“NO;AA”) Office of General Counsel in response to an mqu:ry on this matter by the Council
itself.

In that opinion, NOAA General Counsel, Alaska Region, examined not only the words of
the statute, but the legislative history as well. The latter states that the purpose of AFA Section
211(b)(2)(A) and (B) was to “prohibit the catcher/processors eligible to partlcxpate in the BSAI
directed pollock fishery from exceeding the aggregate amounts of targeted species and bycatch
in other fisheries” beyond the sideboards that the law provided. /d. at 3 (quoting 144 Cong. Rec,
S12781). Senator Stevens’ report concluded more plainlf( that Section 211(a) of the AFA
“requires the Council to recommend conservation and management measures fo protect the
participants in non-pollock fisheries.” Jd. at 5 (emphasis added).
B. The Amendment 80 Preliminary Preferred lﬁlternative Does Not Provide the
Level of Protection to the H&G Sector the AFA Requires

Amendment 80°s preliminary preferred alternative fails to meet the legal requirements of
AFA, Section 211. It does not build-in protective measures to insure that the AFA fleet does not
exceed their sideboards. In fact, and by contrast, the purported waiver of the statutorily-
mandated sideboards with respect to the threshold fishery (Component 13) for yellowfin sole
clearly exceeds the letter of the law. Allocations of other Amendment 80 species to the “trawl
limited access fleet,” moreover, derogate the recent history lof the H&G sector by reducing its
harvest below current levels, largely to the benefit of the AFlA fleet, because there is simply not
enough capacity in the non-AFA pomon of this sector to reasonab]y harvest this fish. Such
actions constitute “adverse impacts” as that phrase is usedz in Section 211, and therefore are
unlawful.

Specifically, and as noted in the Coalition’s white paper on allocation issues, the nominal
82.5 percent allocation of the yellowfin sole — one of thel H&G sector’s most econoxmcally
important fisheries — translates into an actual allocation lof only 70 percent because it is
calculated after taking the increased community development quota shares and all other sectors’
incidental catch allowances off the top. This allocation will almost exclusively benefit the AFA
sector in derogation of the law, because not only does the non-AFA, non-H&G sector currently
lack the capac:ty to harvest these stocks, the Council has a pendmg action to further reduce latent
capacity in the non-AFA catcher vessel sector.

? Memo from R. Babson to C. Oliver (June 4, 2004) (quoting 144 Cong. Rec. S12781

(daily ed. Oct. 21, 1998)).
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A similar issue is raised with respect to the sideboard amounts for Eastern Aleutian
Island/Bering Sea Atka mackerel and Eastern and Central Aleutian Island Pacific Ocean perch
(“POP”), both of which exceed statutory limitations.'® There also are questions as to whether the
dedicated trawl limited access, PSC allocations, and excessive Atka mackerel and POP sideboard
allocations — which are largely available only to the AFA fleet — meets legal requirements. The
Coalition strongly believes that these allocations are not consistent with the spirit or intent of
Section 211 because the H&G sector is palpably harmed by ithe loss of access to the stocks on
which it solely relies, and the clear beneficiary of the reallocation — absent any protective
measures - will be the AFA fleet. :

Moreover, under Amendment 80 as currently configured, the H&G sector’s allocation is
treated as a hard cap. While this is a necessary feature of the rationalization scheme, the
amounts and percentages of the allocations do not appear to conform with the letter and spirit of
Section 211 because the H&G sector’s access to its primary stocks and PSC allocations has been
reduced in order to provide increased access primarily to the!AFA sector. The resuit is that the
non-AFA trawl catcher-processor fleet can face a shut-down in its primary fisheries simply to
provide increased, guaranteed access for the AFA fleet should it chose to develop such a fishery
at some point in the future. :

The plain language of Section 211(a) alone suggests that providing the AFA fleet —
which already has access to the lion’s share of the total available BSAI resource — should not be
granted any guaranteed allocation of the non-AFA fisheries. [The Coalition would therefore urge
the Council to revise this allocation to meet the needs only of the non-AFA catcher vessel fleet,
and continue to manage the AFA’s sideboards as currently done. This approach is consistent
with the Council’s duties under the law. |

Finally, it is important to note the since the inception of the AFA, the H&G sector has
not been protected adequately from harm at the expense| of AFA fleet, which makes the
adjustments recommended by the Coalition all the more important. The AFA’s principal adverse
effect is that it disqualified the H&G fleet, as well as other vessels, from any significant pollock
catches. As such, these vessels were forced to develop markéts for other species, and to develop
an exclusive economic dependence on these other species. |

Further, despite the ostensible protections afforded by Section 211, the H&G sector’s
allocations of their species have been decreased over the past few years as pollock has taken an
increasing share of the overall optimum yield total allowable catch (“TAC™). Now that the AFA
has created a regime where the H&G sector cannot switch between fisheries, the Council should
not allocate away the H&G sector’s safety net fishery, so that the AFA sector might enjoy the

10 The Coalition is aware that sideboards for these stocks have been increased to help

communities such as Adak develop these fisheries. The H&G sector does not oppose this
concept. In order to comply with AFA Section 211, howeﬁ;/er, regulatory protections must be
built into Amendment 80 to insure that AFA-qualified vessels do not exceed their sideboards on
Atka mackerel and POP. !
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ability not only to prosecute the pollock fishery nearly excluswely, but also to enter the non-
pollock groundfish fisheries in the future.

Section 211 is a remedial provision, i.e., a law whichi extends protection to an identified
class — here non-AFA vessels and other stakeholders in the various BSAI fisheries. Rules of
statutory constructlon require that a remedial statute be liberally construed so as to give full
effect to its purpose.!! As noted in the Ocean Spray decision:,

Remedial statutes are liberally construed to suppiess the evil and advance
the remedy. The policy that a remedial statute should be liberally
construed in order to effectuate the remedial purpose for which it was
enacted is firmly established. Expressions of that rule appear over and over
in judicial opinions.

Id. at 11 (quoting 3 SUTHERLAND ON STATUTORY CONSTRUCTION § 60.01 at 147
(Norman Singer, ed., 5th ed. 1992 rev.) (footnotes omitted)). This rule of statutory construction
prevents rule-making bodies from looking for ambiguities ar “loopholes™ in the wording of a
remedial law if the effect of those would be to harm the pratected class. In the context of the
PPA, the reallocation of the H&G sector’s primary fish stocks to the “trawl limited access fleet”
is as legally infirm as directly allocating these fish to the AFA fleets, because the effect is
substantially the same. |

!

Simply put, there is nothing at all protective or ameliorative about the proposed
Amendment 80 action, particularly when combined with the effects of the decisions made on
Amendment 85, because the practical effect of the PPA is to reallocate the H&G sector’s fishery
to the AFA fleets.

III. Magnuson-Stevens Act Standards Governing Allocations of Fishing Privileges
Support the Best Use Coalition’s Request for a “Fair and Equitable” Allocation
The primary legal factors guiding allocations of ﬁshing privileges strongly favor an
allocation scheme that reflects, as closely as possible, the current distribution of fishing effort for
the non-pollock BSAI groundfish fishery. This section dlscusses the relevant standards and how
they apply to the decisions the Council faces in June.

A.  The Magnuson-Stevens Act requires the Coljmcil to allocate fishing privileges
primarily on the basis of dependence and récent participation

Section 1853(b)(6) articulates the relevant crltena whlch must be considered and

analyzed when a council makes decisions to allocate rights to! 'fishery resources. Specifically, the
MSA states:

1 For a discussion of the statutory construction pntxcnples described here, see In re

Application of Ocean Spray Partnership, NMFS Alaska Reglon Office of Administrative
Appeals No. 01-0002 at 5-6 (June 15, 2001).

Legal White Paper on Amendment 80 — Page 15



05/30/2006 21:01 FAX 2023428451 [@o17/030

Any fishery management plan which is prepared by any Council, or by the
Secretary, with respect to any fishery, may . . . establish a limited access system
for the fishery in order to achieve optimum yield if, in developing such system,
the Council and the Secretary take into account— :

(A) present participation in the fishery,

(B) historical fishing practices in, and dependence on, the fishery,

(C) the economics of the fishery,

(D) the capability of fishing vessels used in the fishery to engage in
other fisheries, 1

(E) the cultural and social framework relevant to the fishery and
any affected fishing communities, and

(F) any other relevant considerations; . .

16 U.S.C. § 1853(b)(6). As explained below, application of these principles to the allocation of
the H&G fleet’s primary fisheries, particularly yellowfin sole, which faces dramatic reductions
under the preferred alternative, favors allocations which mirror as closely as possible the sector’s
recent use history. This conclusion applies equally to decisions involving future allocations if
and when BSAI groundfish TACs increase above threshold leve]s, as well as decisions as to just
where those thresholds should be set.

The essential point is that no compelling legal justiﬁc:ation supports a reallocation of fish
from the H&G fleet to either present participants outside the Sector such as the AFA fleet or new
entrants, at the expense of the H&G fleet. No significant barriers to utilization of these stocks
have existed in the post-AFA period, other than overall caps on the total amounts of non-pollock
groundfish AFA vessels can harvest. The AFA fleet, however, has not come close to harvesting
its sideboards; nor have other limited access vessels participated in these fisheries in any
significant way. Rather, these other operators consciously have arranged their business
operations to take advantage of different opportunities. Further, all these groundfish stocks are
fished well below ABCs, leaving room for creating new opportunities should demonstrated
interest emerge in the future.

Turning to the specific MSA factors, the first — present participation — clearly supports
the Coalition’s position. Congress has mandated that Councils give strong weight to settled
expectations and current business practices. This is sensible as a matter of public policy, because
people have ordered their operations — and made investments — in response to current conditions.
Businesses also require stable regulatory environments. .= Absent extraordinary factors or
equitable considerations not present in this instance, thercfore this first consideration suggests
that the status quo be maintained to the extent con51stent with wise conservation and
management.

The second factor, which ties historical participation to dependence on the resource being
allocated, also strongly favors supporting the H&G sector’s current share of Amendment 80
species from erosion. Generally speaking, patterns of historical participation may, in certain
instances, be more reflective of dependence than current participation. For instance, overfishing
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may deprive certain sectors or communities of access to traditional resources, so it would be
inequitable to deny such past participants future access for a problem for which they may be, at
most, only partially responsible. ‘

On the other hand, however, this element cannot be read as a command to reach into the
past and restore some balance that existed at some earlier ;joint, in a never-to-be-repeated pre-
AFA paradigm. There are no equitable factors like the one described above at play here.
Moreover, the linking of historical patterns with dependence'still leads to the conclusion that the
H&G sector’s current share of non-pollock groundfish should be protected because of the AFA’s
sector’s economic dependence on these fisheries was relatively marginal even in the mid-1990s.
Since then, the AFA, itself, has intervened to make that historical period a particularly inapt
analogue for today.

The third factor, which deals with pure economic realities, also militates in favor of the
Coalition’s position. In the BSAI groundfish fisheries, the present situation is one in which the
AFA vessels have a protected share in a large and lucrative fishery, and all other major fisheries
are subject to limited or controlled access, and most have also been rationalized. Although AFA
vessels have had opportunities to fish Amendment 80 species, they have chosen not to do so in
any material way. Meanwhile, the H&G sector developed a fishery that captures over 90 percent
of the species being allocated by Amendment 80.2

In short, the present situation is one where the non-ﬁi&P A trawl sector is solely dependent
upon its ability to harvest the maximum share of Amendment 80 species, whereas today the AFA
sector has created an incredibly successful business model that takes only very small non-pollock
groundfish catches. The AFA sector also has taken an increasingly large share of the overall
optimum yield cap, at the expense of non-AFA fleets includirilg the H&G sector.

The fourth statutory factor governing a limited actess regime — ability of vessels to
engage in other fisheries — likewise favors the non-AFA secfor. Limited access schemes are the
norm in North Pacific, as elsewhere across the country, and the vessels in the H&G CP fleet
simply have no alternative fisheries should their allocation be short-changed in this Amendment.
Courts have taken note of this fact when judging the economic impacts of conservation
restrictions. See Southern Offshore Fishing Ass'n v. Daley,995 F. Supp 1411, 1435 (M.D. Fla
1998).

Finally, the last two factors relate to the cultural, sacial, and “other factors” relevant to

the decision to limit entry and how best to accomplish that objective. As to the “other factors,”
the guidelines state:

In designing an allocation scheme, a Council should consider other factors
relevant to the FMP’s objectives. Examples iare economic and social
consequences of the scheme, food production, consumer interest,
dependence on the fishery by present participants and coastal communities,

12 See Amendment 80 Public Review Draft, Tables 3-32-33, at 90-92.
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efficiency of various types of gear used in the fishery, transferability of
effort to and impact on other fisheries, opportunity for new participants to
enter the fishery, and enhancement of opportunities for recreational fishing.

50 C.F.R. § 600.325(c)(3)(iv). In other words, these factors;include the vast array of integrated
impacts and effects, including those that extend beyond the dlrectly affected participants and go
to the large local, regional, and national interests. In the balance, it is likely that each group with
an interest in these issues can argue that the factors favor their position. However, and as
explained below in the discussion of National Standard 8,;the Amendment 80 analysis gives
short-shrift to the needs of fishing dependent communities in Alaska, such as, Unalaska/Dutch
Harbor and Adak, which depend on the H&G fleet throughout much of the year."

Moreover, the H&G fleet produces high quality food products from these stocks, whereas
AFA vessels do not currently, and may not be able to, produce the same quality product from
these stocks. In order to do so, however, the AFA fleet and lany other new entrants directing on
these fish stocks will have to use the same gear and methods pioneered by the H&G fleet, and
face the same issues that Amendment 80 is designed to address. On this record,
disenfranchising current participants at the expense of ‘prov1d1ng speculative benefits to
fishermen with alternative, statutorily-protected, near-monopohsnc (in the case of the AFA fleet)
fishing options does not meet MSA standards. i

It should also be noted that, with the H&G sector’é support, Amendment 80 provides
opportunities for new entrants without curtailing current leveis of participation by the H&G fleet.
Amendment 80 contains what is referred to as a “threshold” provision that increases out-of-
sector allocations when the TACs rise above certain level, assuming appropriate safeguards
against excessive harvest by the AFA fleet are developed. Given that these species have been
under-allocated relative to allowable biological catch limits, the threshold provision comfortably
meets the requirements of National Standard 4. -

Taking all the factors as a whole, the equities favor ap allocation scheme which protects
the non-AFA sector by establishing a cooperative program largely mirroring the current
configuration. The preliminary preferred alternative falls short of this standard.

1 This point is illustrated by NMFS Inseason Manafgement Report, which shows the

continued and near-exclusive presence of the H&G fleet in the BSAI groundfish fishery from the
end of March to the beginning of June each year. See NMFS, Inseason Management Report,
December 2005, at 15, available ar http://www.fakr.noaa. gov/sustamableﬁshenes/mseason/
npfmcreport1205.pdf. During this period of time, Alaskan fishing communities receive a
substantial amount of economic benefit from the H&G ﬂeet which benefit is potentially
jeopardized by the Council’s action,
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B. National Standard 4 and its Implementing (f;uidelines Do Net Support the
Reallocation contained in the PPA ‘
National Standard 4,'* which requires fairmess and eciuity in allocation decisions, and its
implementing guidelines also bear on the issues in Amendment 80. For example, the guidelines
state:

An allocation of fishing privileges may impose a; hardship on one group if
it is outweighed by the total benefits received byi another group or groups.

An allocation need not preserve the status quo in the fishery to qualify as
“fair and equitable,” if a restructuring of fishing pm'lleges would maximize
overall benefits. The Council should make an initial estimate of the
relative benefits and hardships imposed by the! allocatlon, and compare
its consequences with those of alternative allocatnon schemes, including
the status quo. !

50 C.F.R. § 600.325(c)(3)(i)(B) (emphasis added).

The lengthy discussion above relating to the protedftions afforded the H&G sector by
AFA Section 211 has application to the relative hardship analysis under National Standard 4.
Without reiterating the arguments, it is important to nate that Congress has weighed-in
specifically on the matter of imposing hardships on non-AFA sectors if the purpose is to convey
allocations of non-pollock fisheries to AFA vessels. In shoét even such transfers that increase
total benefits are prohibited by law. ;
In considering the relative hardships, the Council also should recognize that no barriers
have existed for AFA vessels or the non-AFA trawl catchersg?leet to fish for the Amendment 80
species, at least to the extent of the AFA fleet’s sideboards.| These sectors have demonstrated,
however, no significant interest in fishing for these resources: In practical terms, this means that
the reallocation from the H&G sector to others takes fish from a group that is fully utilizing the
resource and redistributing them to others whose present participation has been consciously and
purposefully limited in order to confer a prescriptive, specylative benefit on the latter group.
This cannot be justified as either being “fair and equitable”ior as maximizing overall benefits,
especially when the future and speculative nature of the benqﬁts of the reallocation are weighed
against the tangible and immediate adverse effects on the H&G sector.

?

1 “Conservation and management measures shall not! | discriminate between residents of

different States. If it becomes necessary to allocate or assxgn fishing privileges among various
United States fishermen, such allocation shall be (A) fair and equitable to all such fishermen; (B)
reasonably calculated to promote conservation; and (C) carried out in such manner that no
particular individual, corporation, or other entity acquires an exccsswe share of such privileges.”
16 U.S.C. § 1851(a)(4). ;
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The “unfairness” of the proposed allocation is compounded when, as here, the class
benefiting from any such reallocation has statutorily-guaranteed access to what amounts to about
75 percent of the total optimum yield cap. Without a solid, record-based justification for
favoring this sector, such a redistribution of fishing rights lcould be characterized as favoring
more (purportedly) local-based interests, as opposed to legally required consideration of the
relevant factors. Such a reallocation may thus be seen as a violation of principles of reasoned
decisionmaking. :

For example, a recent decision invalidating a hmlted access scheme for the Atlantic
tilefish fishery reaffirmed a long-standing principle that decisions on whom to include and
exclude from a fishery cannot be made on the basis of “polmcal compromise.” Hadaja, Inc. v.
Evans, 263 F. Supp 2d 346 (D.R.1. 2003) (holding that the tilefish limited access scheme violated
the “best science™ standard). This decision follows a long Jine of such rulings.”” These cases
highlight the importance of basing allocation declslons on appropriate, statute-based
considerations.

Another factor to consider for purposes of the National Standard 4 analysis — how the
Council has handled similar decisions in other rationalization plans — is part of the *“fairness and
equity” calculus. Generally speaking, in other fisheries, such as halibut and sablefish and crab,
the Council has granted the bulk of the fishing rights and alli the future upside to potential TAC
increases, to the current, active fleet. Congress also reseryed any potential future upside of
pollock TAC increases solely for AFA-eligible vessels. 'The same should hold true with
Amendment 80, even though the Coalition has gone onirecord supporting an increase in
community development quota allocation and a reasonable tthreshold allocation to support the
development of new fisheries when the ABCs for these stock ; nse above certain levels.

In conclusion, looking at the relevant statutory elements of the MSA, applicable law
convincingly favors the status quo in terms of allocation of the Amendment 80, particularly vis-
a-vis options that redirect harvest rights based on a combination of never-to-be-repeated pre-
AFA fishery and speculative, undemonstrated post-AFA fishery aspirations.

C.  National Standard 5 Prohibits Allocations Made on a Purely Economic Basis
!

National Standard 5 requires that in adopting conservation and management measures,
the Council “consider efﬁc1ency in the utilization of fishery résources, except that no such
measure shall have economic allocation as its sole purpose.” ]6 U.S.C. § 1851(a)(5). The
guidelines implementing National Standard 5 state: ;

Economic allocation. This standard prohibits dhly those measures that
distribute fishery resources among fishermen on the basis of economic

'* See Hall v. Evans, 165 F. Supp. 2d 114, 133 (D.R.I. 2001); The Fishing Company of
Alaska v. United States, 195 F. Supp. 2d 1239, 1248 (W.D. Wash. 2002); Parravano v. Babbitt,
837 F. Supp. 1034, 1047 (N.D. Cal. 1993); Midwater Ttawlers Co-Operative v. Dept. of
Commerce, 282 F.3d 710, 720-21 (9th Cir. 2002).
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factors alone, and that have economic allocation as their only purpose.
Where conservation and management measures are recommended that
would change the economic structure of the industry or the economic
conditions under which the industry operates, the need for such
measures must be justified in light of the biological, ecological, and
social objcctives of the FMP, as well as the economic objectives.

50 C.F.R. § 600.330(e). (emphasis added). Moreover,

[iln an unutilized or underutilized fishery, it m?y be used to reduce the
chance that these conditions will adversely affect the fishery in the future,
or to provide adequate economic return to pioneers in a new fishery.

Id. § (c) (emphasis added).

Amendment 80, in conjunction with Amendment 79,;is designed to rationalize the H&G
sector and to practicably minimize bycatch through the imposition of groundfish retention
standards. These goals support the overall goals of Amendme::nt 80 to ensure better utilization by
the H&G sector. In contrast, the ancillary reallocations of fishing privileges included in the
Amendment 80 PPA (and enacted by final action on Amendment 85) are nothing more than
unvarnished economic allocations. There are no conservation objectives obtained through these
allocations.

The H&G sector, moreover, was the pioneer of this fishery and the markets it serves.
These stocks are “underutilized” in the sense that allowable| biological catch limits have never
been close to being achieved.  Rather than eliminating opportunities for the H&G sector,
Amendment 80 should, as was originally intended, allocate tthe resource based on recent catch
history, so that its participants can earn the “adequate ecpnomic return” for their years of
investment and development of these fisheries.

IV.  Other Applicable Magnuson-Stevens Act Stand;ards that Apply to Amendment
80

This Section reviews other legal obligations imposed cim the Council by the MSA that
have relevance to the issues the Coalition is addressing. ’I‘hese include National Standards 9, 8
and 7.

i
A, As Amendment 80 is Currently Structured, ithe Groundfish Retention
Standards and Accompanying Monitoring and Enforcement Measures May
Not be Practical Within the Meaning of the Law

National Standard 9 requires that “conservation and management measures . . ., to the
extent practicable, minimize bycatch and to the extent bycatch cannot be avoided, minimize the
mortality of such bycatch.” 16 U.S.C. § 1851(a)(9); see alsa id. § 1853(a)(11) (same). As the
culmination of years of effort to design a practicable impraved retentlonlxmproved utilization
program for the non-AFA trawl catcher-processor sector, Amendment 80 is designed to help
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achieve this legitimate Magnuson-Stevens Act objective. Indeed, the Coalition supports the
groundfish retention standards, and has successfully worked hard over the years, even prior to,
and in anticipation of this Amendment, to voluntarily reduce discards in the mixed species
fishery. '

The only caveat the H&G sector has with respect to bycatch reduction relates to the
practicability of the measures Amendment 80 imposes. As noted above, the preliminary
preferred alternative for Amendment 80 would erect crippling roadblocks to the sector’s ability
to form cooperatives. However, the ability to form co-ops in order to meet the GRS on an
aggregated basis and to allow owners of small vessels to have their allocations fished on larger
vessels that allows them to practicably conform to the retention standards. If barriers persist
which make the formation of such relationships impossible, these vessels will be forced to exit
the industry. Fixing the problems associated with the vessel use caps is an absolute necessity, as
courts have invalidated bycatch reduction provisions with significantly less economic impact
than the GRS would have if this does not occur in June.

1 Recent cases involving National Standard 9

In recent years, there have been a series of important icourt decisions that have helped to
define and clarify the MSA “practicability” standard. Theseicases have discussed practicability
with respect to the bycatch and habitat requirements. The leading case, Conservation Law
Foundation v. Evans, 360 F.3d 21 (Ist Cir. 2004), decided a challenge to a rulemaking under the
MSA claiming that the regulations adopted to manage the! Atlantic scallop fishery were not
consonant with the Council’s and NMFS’s MSA-based bycatch and habitat duties.

These claims were premised on the theory that the New England Council failed to enact
certain area closures that the plaintiff environmental groups (Oceana and Conservation Law
Foundation) claimed were “practicable” measures to minimize bycatch and adverse impacts of
scallop fishing on essential fish habitat (“EFH”). Id. at 27-28., Plaintiffs argued that NMFS had a
legal duty to impose any and all “practicable” alternatives. /d. at 28. In rejecting these claims,
the court stated:

[Tlhe plaintiffs essentially call for an interpretation of the statute that

equates “practicability” with “possibility,” requiring NMFS to implement

virtually any measure that addresses EFH and bycatch concerns so long

as it is feasible. Although the distinctioni between the two may

sometimes be fine, there is indeed a distinction. The closer one gets to the

plaintiffs' interpretation, the less weighing and balancing is permitted.

|

Id.'®  Importantly, the First Circuit went on to note that n%:vt closing these areas would yield
greater economic benefits in the short run, and any long-term economic benefits “were

This line of reasoning was adopted and extended by the U.S. District Court for the
District of Columbia last year in Oceara, Inc. v. Evans, 2005 WL 555416 *35 (D.D.C. 2005).

16
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uncertain.” Jd. Also, in Blue Water Fisherman's Ass’n v. Daley, 122 F. Supp. 2d 150 (D.D.C.
2000), the court invalidated a blanket reqmrement that vessels obtain and use electronic vessel
monitoring systems (“VMS”) that was imposed, in part, to enforce bycatch reduction mandates.
Id at 170-71. The basis for this holding was a failure by NMFS to provide sufficient
justification that the measure’s benefits outweighed the costs imposed on the industry. Id. at
171.

These cases demonstrate that, in terms of bycatch reduction, economic impact is a major
component in determining the practicability of a proposéd bycatch minimization measure.
Moreover, these holdings are consistent with the National Standards Guidelines. For example,
the guidelines for National Standard 9 state that bycatch reduction measures should be at least
qualitatively determined to have net positive benefits. See 50 C.F.R. § 600.354(d). Moreover,
such regulations must be “consistent with other national standards and maximization of net
benefits to the Nation,” and the agency is required to consider a variety of factors, including
“[c]hanges in fishing, processing, disposal, and marketing costs » Id. § (3)().

Where a court presented with the question of whether a bycatch reduction measure that
had the effect of bankrupting industry members met the practicability standard, there is a high
probability a court would find it was not. However, the analyms supporting Amendment 80
show that without the ability to effectively form cooperative relatlonshlps with other vessels, the
smallest vessels with the least capacity will not be able to survive economically. It is therefore
vital that the barriers to effective rationalization be addressed iand corrected.

2. A note on the duty to minimize bycaftch mortality

Finally, all the analysis of this fishery contained in the Public Review Draft recognizes
that the H&G sector’s bycatch of prohibited species and non-gmarketable fish is “unavoidable” a
that term is used in the Act. See, e.g., Public Review Draft at 52-53. Given that fact, it is
troubling that no attention has been paid at all to the second and equally important requirement
of the law, that is to “minimize the mortality of such bycatch.” This is particularly troubling
with respect to, for instance, the bycatch of halibut which is| a hardy species that can survive if
returned to the water in a timely manner. However, the current policy, reinforced through the
M&E requirements, is to insure 100 percent mortality of s?uch species merely for accounting
purposes. The Coalition believes this policy is, at best, misgu’ided.

!
B. The Amendment 80 preferred alternative does not comport with National
Standard 8 '

As explained below, the Coalition finds the analysis of the Council’s compliance with
National Standard 8, which protects fishing dependent communities from unnecessary adverse
impacts, to be facile and thoroughly inadequate. To explain why, the prevailing legal standard is
discussed at length, followed by a critical consideration of the analysis contained in the public
hearing draft.

1. Case law regarding National Standar(i 8

National Standard Eight requires NMFS to “consider the importance of fishery resources
to fishing communities in order to provide for the sustained | partnmpatxon of such communities,

i
:
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and to the extent practicable, minimize adverse economic impacts on such communities.”!” 16
U.S.C. § 1851(a)(8). It is important to note that in interpreting this requirement, as discussed
below, courts have considered the impacts of measures at issue on vessels, using this impact
almost as a proxy for impacts on the communities in whiéh these vessels reside. The only
constraint on this requirement is that measures be “consistent with the conservation requirements
of’ the MSA. Jd. When this latter constraint is met, there is an affirmative duty to seek to
minimize adverse economic impacts of conservation measures. 50 C.F.R. § 600.345(b)(1).

Courts have, further, referred to the “balancing” the Council and NMFS must undertake
between MSA conservation requirements and those of National Standard Eight.'® In many cases,
such as in NRDC and RFA, courts have found that the balance must, by the terms of the MSA,
favor conservation when the issue is simply one of failing toiconsider certain economic impacts
found by the Secretary to be unavoidable to meet overfishi ng and rebuilding objectives under
National Standard One.'* NRDC, 209 F.3d at 753-54 (finding a measure with “only an 18%
likelihood of achieving the target F is so inherently unreasonable that it defies the plain meaning
of the statute”); RFA, 172 F. Supp. 2d at 46 (holding that recreational fishing limits were
necessary and that economic impacts were considered). Hov?ever, in a series of cases involving
the interaction of National Standard Eight and the Regulatory Flexibility Act, courts have found
inadequate analysis of economic impacts of the regulations on fishing communities to be a
violation of National Standard Eight. See N.C. Fisheries Ass'n, 27 F. Supp. 2d at 664-66;
Southern Offshore Fishing Ass'n v. Daley, 995 F. Supp. 1411 1437 n.35 (M.D. Fla. 1998).

Moreover, courts have not similarly conditioned their National Standard Eight analysis
when the issue has involved mitigation of economic impacts: with respect to MSA requirements
tempered by the practicability standard. In Blue Water, for example, the court held that a
requirement that fishermen purchase and use expensive VMS transponders in part to enforce
bycatch reduction regulations violated National Standards 8 and 7% because the record indicated
that NMFS failed to explore less costly alternatives and the i'ecord did not support the need for
the measure. 122 F. Supp. 2d at 169. |

A fishing community is defined in the National Statfldard Guidelines as a “community
that is . . . substantially engaged in the harvest or processing of fishery resources.” 50 C.F.R. §
600.345(b)(3). '

18 See Rec. Fishing Alliance (“RFA™) v. Evans, 172 F. Supp. 2d 35, 51-52 (D.D.C. 2001);
Nat’l Resources Defense Council (“NRDC”) v. Daley, 209 F.%3d 747, 753 (D.C. Cir. 2000); N.C.
Fisheries Ass’n v. Daley, 27 F. Supp. 2d 650, 652 (E.D. Va. 1997).

1 It should be noted that that unlike National Standards!8 and 9, National Standard 1 is not
constrained by a practicability standard. That is to say, the command that NMFS “shall prevent
overfishing while achieving, on a continuing basis, optimum yield” is phrased without any
qualifiers and in absolute terms. %

20

17

“Management measures shall, where practicable, miﬂimize costs and avoid unnecessary
duplication.” 16 U.S.C. 1851(a)(7). '
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In both the Blue Water and Southern Offshore cases, the courts discussed this adverse
impact minimization requirement solely in terms of the financial impacts of the measures on
fishing vessels themselves. In other words, the holding in Blue Water, for example, did not rely
on a finding that the VMS requirement imperiled the sustained participation of fishing
communities separate from the vessels that supported their communities, but rather that NMFS
failed to investigate mitigating alternatives. See 122 F. Supp. 2d at 169. The same holding was
made in the second Southern Offshore case in discussing ‘and reaffirming its initial National
Standard Eight holding. See Southern Offshore, 55 F. Supp. 2d 1336, 1339-40 (M.D. Fla. 1999),
vacated on settlement (“NMFS inadequately considered, énd perhaps overlooked altogether,
feasible alternatives or adjustments to the 1997 quotas that ‘may mitigate the quotas' pecuniary
injury to the directed shark fishermen.”). ‘

Indeed, courts have found fisheries regulations, even those designed to meet the strict
requirement to prevent overfishing, to be invalid under I\flational Standard Eight where the
agency failed to adequately account for the economic impacts on the full range of affected
vessels. In North Carolina Fisheries, for example, the court found the failure to rationally
consider economic impacts of quota reductions on the potential for bankruptcy of fishing
operations in specific to constitute a substantive violation of the MSA. 27 F. Supp. 2d at 665-66.
In short, National Standard Eight acts as a mandate on NMFS and the Councils to fully and
rationally explore the economic impacts of regulations on fishing vessels and to minimize such
impacts to the greatest extent possible. 5

2. Inadequacies of the Public Review Drfaft

In Section 6.1.1, Consistency with the Magnuson-Stevens Act, National Standards, the
Public Review draft’sdiscussion of Amendment 80’s compliance with National Standard 8 is
limited to listing the ports of the H&G sector and other eleménts of the BSAI fishery, and noting
the self-evident proposition that the increase in the community development quota percentage to
ten percent represents a potential boon to those communities. Public Review Draft at 356.
Scattered in various sections, such as the selection below frbm the Regulatory Impact Review,
are only slightly more fulsome discussions of anticipated community impacts:

The fishing communities that are expected to bénefit from this proposed
action are the locations the vessels offload, tafke on supplies, and the
owners and crew live. Twenty-seven catcher Processors appear to be
eligible for the Non-AFA Trawl CP sector. Of these vessels, nearly all are
based out of Seattle or other Washington communities. A few catcher
processors are based in Rockland, Maine. Although the BSAI non-pollock
groundfish fisheries may be important to the Seattle-based participants in
these fisheries, the effects of these fisheries are jargely overshadowed by
both the large fishing and processing industry in Seattle and the general
Seattle economy as a whole. ?

i
:
|
|
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Id. at 61. What should be apparent in light of the forgoing dfscussion the various testimony and
reports submitted by the Coalition, and the many letters from businesses and communities that
rely on the H&G sector, is that this “analysis” of the preferred alternative is wholly inadequate.

This sort of cursory dismissal of the economic lmportance of the H&G sector mirrors the
analysis in the environmental assessment for Amendment 79. The only difference was that
Amendment 79°s rules were expected to have negative consequences, though not of a magnitude
to be felt by “the general Seattle economy as a whole.”

As the cases discussed above demonstrate, this cursory level of analysis does not meet
the legal requirements, particularly where, as here, a measure has such high compliance costs
and imposes some severe penalties in terms of lost PSC and directed fisheries allocations. At the
very least, it should be an open question as to whether the trade-offs present a net benefit or loss
to the sector, and the communities which rely on it. This discussion is never engaged because of
the analytic failures of the document discussed above.

Equally u