AGENDA C-1

DECEMBER 2004
MEMORANDUM
TO: Council, SSC and AP Members
FROM: Chris Oliver W EST 6 HgIEJ?{ST
Executive Director
DATE: November 30, 2004

SUBIJECT: Crab Rationalization

ACTION REQUIRED

Council Comments on Proposed Rule

BACKGROUND

In June 2001, on the direction of Congress and at the request of industry, the Council identified for analysis
elements, options, and alternatives to rationalize the Bering Sea and Aleutian Islands (BSAI) crab fisheries.
Using analyses provided by staff, at its meetings in June 2002, October 2002, December 2002, February 2003,
and April 2003, the Council identified its preliminary preferred alternative for rationalizing the BSAI crab
fisheries, a “three-pie voluntary cooperative program”. As a part of the Consolidated Appropriations Act of
2004, Congress directed the Secretary of Commerce to implement the Council’s preliminary preferred
alternative, a copy of which is attached (Item C-1(a)). In addition, the Council further amended its preferred
alternative consistent with the Congressional directive at its June 2004 meeting. A consolidated copy of the
motions identifying the Council’s preferred rationalization alternative is attached (ftem C-1(b)). Inan effortto
comply with the Congressional directive, on October 29, 2004 NOAA Fisheries released a proposed rule
intended to implement Amendments 18 and 19 to the BSAI King and Tanner Crabs FMP to include the
Council’s preferred rationalization alternative. Comments on the proposed rule are requested to be submitted
to NOAA Fisheries on or before December 13, 2004,

COUNCIL ACTION

The Council has elected to undertake a review of the proposed rule to comment on its consistency with the
Council motion and the Council’s intent. To aid the Council, staff has prepared draft comments (ItemC-1(c})
noting possible inconsistencies between the proposed rule and the Council’s preferred alternative, as well as
general comments concerning ambiguities in the proposed rule. Some of the more important issues that the
Council may wish to address include:

1) The rule allows either IFQ holders or IPQ holders to initiate binding arbitration. The motion intended
to allow only IFQ holders to initiate arbitration. (§680.20(h)).



2)

3)

4)

5)

6)

7

8)

9

The rule assumes that “harvest cooperatives” under the Council motion are intended to be FCMA
cooperatives. This interpretation led the agency to conclude that any processor affiliated QS holder
could not join a cooperative. The motion intended cooperatives for the limited purpose of coordinating
harvest activity to allow all holders of harvest shares to achieve efficiencies and should not require
FCMA qualification. (§680.21)

The rule allows a person to join a single cooperative on an “all or nothing” basis. Persons would not
be permitted to join different cooperatives for different fisheries. This could limit the ability of some
harvesters to achieve efficiencies in some fisheries. (§680.21(b)(4) and (5)).

The rule provides that C shares are converted to standard IFQ, if the holder joins a cooperative,
effectively removing any owner on board requirement relative to C shares. The motion intended the C
share pool to benefit persons actively on board vessels in the fisheries. (§680.21(d)(4)) and
{§680.42(d)(5)).

The rule allows cooperatives to freely engage in intercooperative transfers without regard to individual
use caps. The motion intended intercooperative transfers to be conducted through members to allow
the application of use caps. (§680.21(g)).

The rule provides that persons with 10 percent common ownership with a processor share holder
would receive all A shares (and no B shares). The motion intended that the exclusively A share
allocation be limited to the amount of IFQ contrelled by the IPQ holder, with the remainder allocated
as Class A and Class B shares. (§680.40(h)(4)).

The rule revised the rules of the right of first refusal. The motion clearly identifies the terms of the
right of first refusal. (§680.40(m) and (§680.41(c) and (d}).

The rule waives all use caps with respect to harvest shares. The motion establishes use caps.
(§680.41(1)(2) and (4)).

The rule could limit the benefits from the license buyback to persons that purchased licenses after June
10, 2002 that were put over the use caps by the buyback. (§680.42(b)(1)(1)).

10) The rule does not apply a control date (June 10, 2002} to the acquisition of history in excess of the use

caps for CDQ groups and vertical integration. The motion intended to apply this control date to all use
caps. (§680.42(b)(3) and (4)).

11) The rule exempts all PQS holders from the individual IFQ caps and applies a higher use cap to those

persons. The motion intended a very limited exemption that would not apply to individuals.

(§680.42(b)(4).

Al



AGENDA C-1(a)
DECEMBER 2004

H.R.2673

1. Consolidated Appropriations Act, 2004 (Enrolled as Agreed to or Passed by Both House and
Senate)

DEPARTMENT OF COMMERCE AND RELATED AGENCIES
DEPARTMENT OF COMMERCE

International Trade Administration

OPERATIONS AND ADMINISTRATION

(RESCISSION)

Of the appropriations made available for travel and tourism by section 210 of Public Law 108-7,
$40,000,000 are rescinded.

National Oceanic and Atmospheric Administration
COASTAL AND OCEAN ACTIVITIES
(RESCISSION)

Of the appropriations made available for coastal and ocean activities by Public Law 106-553,
$2,500,000 are rescinded.

TITLE VIIl--ALASKAN FISHERIES

SEC. 801. BERING SEA AND ALEUTIAN ISLANDS CRAB RATIONALIZATION. Section 313
of the Magnuson-Stevens Fishery Conservation and Management Act (16 U.S.C. 1801 et seq.), as
amended, is further amended by adding at the end thereof the following:

*(j) BERING SEA AND ALEUTIAN ISLANDS CRAB RATIONALIZATION-

*(1) By not later than January 1, 2005, the Secretary shall approve and hereafter implement
by regulation the Voluntary Three-Pie Cooperative Program for crab fisheries of the Bering
Sea and Aleutian Islands approved by the North Pacific Fishery Management Council
between June 2002 and April 2003, and all trailing amendments including those reported to
Congress on May 6, 2003. This section shall not preciude the Secretary from approving by
January 1, 2005, and implementing any subsequent program amendments approved by the
Councit.

*(2) Notwithstanding any other provision of this Act, in carrying out paragraph (1) the
Secretary shall approve all parts of the Program referred to in such paragraph. Further, no
part of such Program may be implemented if, as approved by the North Pacific Fishery
Management Council, individual fishing quotas, processing quotas, commuzity development
quota allocation, voluntary cooperatives, binding arbitration, regional landing and processing
requirements, community protections, economic data collection, or the loan program for crab
fishing vessel captains and crew members, is invalidated subject to a judicial determination
not subject to judicial appeal. If the Secretary determines that a processor has leveraged its



Individual Processor Quota shares to acquire a harvesters open-delivery "B shares', the
processor's Individual Processor Quota shares shall be forfeited.

'(3) Subsequent to implementation pursuant to paragraph (1), the Council may submit and
the Secretary may implement changes to or repeal of conservation and management
measures, including measures authorized in this section, for crab fisheries of the Bering Sea
and Aleutian Islands in accordance with applicable law, including this Act as amended by
this subsection, to achieve on a continuing basis the purposes identified by the Council.

'(4) The loan program referred to in paragraph (2) shall be carried out pursuant to the
authority of sections 1111 and 1112 of title XI of the Merchant Marine Act, 1936 (46 U.S.C,
App. 12791, 1279g).

'(5) For purposes of implementing this section $1,000,000 shall be made available each year
until fully implemented from funds otherwise made available to the National Marine
Fisheries Service for Alaska fisheries activities.

'(6) Nothing in this Act shall constitute a waiver, either express or implied, of the antitrust
laws of the United States. The Secretary, in consultation with the Department of Justice and
the Federal Trade Commission, shall develop and implement 2 mandatory information
collection and review process to provide any and all information necessary for the
Department of Justice and the Federal Trade Commission to determine whether any illegal
acts of anti-competition, anti-trust, or price collusion have occurred among persons receiving
individual processing quotas under the Program. The Secretary may revoke any individual
processing quota held by any person found to have violated a provision of the antitrust laws
of the United States.

'(7) An individual processing quota issued under the Program shall be considered a permit
for the purposes of sections 307, 308, and 309, and may be revoked or limited at any time in
accordance with this Act. Issuance of an individual processing quota under the program shall
not confer any right of compensation to the holder of such individual processing quota if it is
revoked or limited and shall not create, or be construed to create, any right, title, or interest
in or to any fish before the fish is purchased from an individual fishing quota holder.

'(8) The restriction on the colection of economic data in section 303 shall not apply with
respect to any fish processor who is eligible for, or who has received, individual processing
quota under the Program. The restriction on the disclosure of information in section
402(b)(1) shall not apply when the information is used to determine eligibility for or
complijance with an individual processing quota program.

'(9) The provisions of sections 308, 310, and 311 shall apply to the processing facilities and
fish products of any person holding individual processing quota, and the provisions of
subparagraphs (D), (E), and (L} of section 307(1) shall apply to any facility owned or
controlled by a person holding individual processing quota.”.

SEC. 802. GULF OF ALASKA ROCKFISH DEMONSTRATION PROGRAM. The Secretary of
Commerce, in consultation with the North Pacific Fishery Management Council, shall establish a
pilot program that recognizes the historic participation of fishing vessels (1996 to 2002, best 5 of 7
years) and historic participation of fish processors (1996 to 2000, best 4 of 5 years) for pacific ocean
perch, northern rockfish, and pelagic shelf rockfish harvested in Central Guif of Alaska. Such a pilot
program shall: {1} provide for a set-aside of up to 5 percent for the total allowable catch of such



: AGENDA C-1(b)
DECEMBER 2004

DRAFT Council Motion for BSAI Crab Rationalization
] June 10, 2002 as updated through the June 9, 2004

A The following incorporates the preferred Bering Sea Crab Rationalization Program Alternatives —
established at the Council’s June 2002, October 2602, December 2003, January/February 2003, April
2003, February 2004, and June 2004 meetings. Unless otherwise noted, the provisions were adopted
at the June 2003 meeting. This motion advances a VOLUNTARY THREE PIE COOPERATIVE,
designed to recognize the prior economic interests and importance of the partnership between
harvesters, processors and communities.

BSAI Crab Rationalization Problem Statement

Vessel owners, processors and coastal communities have all made investments in the crab fisheries, and capacity in these
fisheries far exceeds available fishery resources. The BSAI crab stocks have also been highly variable and have suffered
significant declines. Although three of these stocks are presently under rebuilding plans, the continuing race for fish
frustrates conservation efforts. Additionally, the ability of crab harvesters and processors to diversify into other fisheries is
severely limited and the economic viability of the crab industry is in jeopardy, Harvesting and processing capacity has
expanded to accommodate highly abbreviated seasons, and presently, significant portions of that capacity operate in an
economically inefficient manner or are idle between seasons. Many of the concerns identified by the NPFMC at the
beginning of the comprehensive rationalization process in 1992 still exist for the BSAI crab fisheries. Problems facing the
fishery include:

Resource conservation, utilization and management problems;

Bycatch and its' associated mortalities, and potential landing deadloss;

Excess harvesting and processing capacity, as well as low economic returns;

Lack of economic stability for harvesters, processors and coastal communities; and
High levels of occupational loss of life and injury.

™\ The problem facing the Council, in the continuing process of comprehensive rationalization, is to develop a management
program which slows the race for fish, reduces bycatch and its associated mortalities, provides for conservation to increase
the efficacy of crab rebuilding strategies, addresses the social and economic concerns of communities, rmaintains healthy
harvesting and processing sectors and promotes efficiency and safety in the harvesting sector. Any such system should seek
to achieve equity between the harvesting and processing sectors, including healthy, stable and competitive markets.

Elements of the Crab Rationalization Program
Harvesting Sector Elements
Harvester shares shall be considered a privilege and not a property right.
1.1 Crab fisheries included in the program are the following fisheries subject to the Federal FMP for BSAI crab:
Bristol Bay red king crab
Brown king (Al Golden king) crab
Adak (WAT) red king crab — West of 179° W
Pribilof Islands blue and red king crab
St. Matthew blue king crab

Opilio (EBS snow) crab
Bairdi (EBS Tanner} crab
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1.3
1.31

132

133

134

1.4

Exclude the EAI Tanner, WAI Tanner, Dutch Harbor (EAI) red king crab, and Adak (WAI) red
king crab east of 179° West longitude.

Persons eligible to receive an initial allocation of QS must be:

Option 1. Any person that holds a valid, permanent, fully transferable LLP license.

Categories of QS/IFQs

Crab Fishery Categories - QS/IFQs will be assigned to each of the crab fisheries included in
the program as identified in paragraph 1.1 except Dutch Harbor red king, EAI Tanner, and
WAI Tanner and WAI red king crab east of 179% West longitude.

13.1.1 Brown king crab (Al golden king crab) option.

Option 1. Split into two categories: Dutch Harbor (EAI) brown king crab (east of 174° W long.)
and Western Aleutian Islands brown king crab {west of 174° W long.).

Harvesting sector categories - QS/IFQs will be assigned to one of the following harvesting sector
categories:

a. catcher vessel (CV), or

b. catcher/processor (CP)

QS-IFQ for the Catcher/Processor sector is calculated from the crab that were both harvested and
processed onboard the vessel. This shall confer the right to harvest and process crab aboard a
catcher processor in accordance with section 1.7.2.

Processor delivery categories - QS/IFQs for the CV sector shall be assigned to the following two
processor delivery categories (the percentage split between class A/B shares is defined under the
Pracessing Sector Elements, 2.4):

(a) Class A — allow deliveries only to processors with unused PQs

(b) Class B — allow deliveries to any processor, except catcher processors

Regional Categories - QS/IFQs for the CV sector is assigned to regional categories. The two
regions are defined as follows (see Regionalization Elements for a more detailed description of the
regions):

North Region - All areas on the Bering Sea north of 56° 20' N. Latitude.

South Region - Al areas not included in the North Region.

Initial allocation of QS
1.4.1.  Calculation of initial QS distribution will be based on legal landings excluding deadloss.

(a) Calculation of QS distribution. The calculation is to be done, on a vessel-by-vessel basis, as a
percent of the total catch, year-by-year during the qualifying period. Then the sum of the yearly
percentages, on a fishery-by-fishery basis, is to be divided by the number of qualifying years
included in the qualifying period on a fishery-by-fishery basis to derive a vessel’s QS.

For each of the fisheries for which such a vessel holds vaiid endorsement for any years between
the sinking of the vessel and the entry of the Amendment 10 replacement vessel to the fishery and
was active as of June 10, 2002, allocate QS according to 50% of the vessel’s average history for
the qualifying years unaffected by the sinking.

Additional Sunken Vessel Provision (from December 2002 motion)
2



The following provision would apply to persons whose eligibility to replace their vessel was
initially denied under PL 106-554. The sunken vessel must have been replaced with a newly
constructed vessel and have been under construction by June 10, 2002, and participated in a
Bering Sea crab fishery by October 31, 2002 for a person to receive a benefit under this provision.

For each of the fisheries for which such a vessel holds a valid endorsement , for all seasons
between the sinking of the vessel and the entry of the replacement vessel to the fishery within the
IRS replacement period (as extended by the IRS, if applicable) allocate QS according to 50
percent of the vessel’s average history for the qualifying years unaffected by the sinking.
Construction means the keel has been laid.

(b) Basis for QS distribution.

Option 1. For eligibility criteria in paragraph 1.2, the distribution of QS to the LLP license holder shall be
based on the catch history of the vessel on which the LLP license is based and shall be on a fishery-by-
fishery basis. The underlying principie of this program is one history per vessel.

{Option 1) Persons who have purchased an LLP, with GQP, EQP and RPP qualifications to remain in a
fishery may obtain a distribution of QS on the history of either the vessel on which the LLP is based or on
which the LLP is used, NOT both. License transfers for purposes of combining LLPs must have occurred
by January 1, 2002.

(Old Option 3) In cases where the fishing privileges (i.e. moratorium qualification or LLP license) of an
LLP qualifying (i.e. GQP, EQP, RPP and Amendment 10 combination) vessel have been transferred, the
distribution of QS to the LLP shall be based on the aggregate catch histories of (1) the vessel on which LLP
license was based up to the date of transfer, and (2) the vessel owned or controlled by the LLP license
holder and identified by the license holder as having been operated under the fishing privileges of the LLP
qualifying vessel after the date of transfer. Only one catch history per LLP license. The only catch histories
that may be credited by transfer under this suboption are the individual catch histories of vessels that
generate a valid permanent fully transferable LLP license.

1.4.2. Qualifying Periods for Determination of the QS Distribution:
1.42.1 Qpilie (EBS snow crab)

Option 4. 1996 - 2000 {5 seasons)
a. Best 4 seasons

1422 Bristo]l Bay red king crab

Option 3. 1986 - 2000 (5 seasons)
a. Best 4 seasons

1.4.2.3 Bairdi (EBS Tanner crab)
Option 2. 91/92 - 1996 (best 4 of 6 seasons)
1.42.4 and 1.42.5 Pribilof red and blue king crab

Option 2. 1994 - 1998
b. Drop one season

1.4.2.6 St. Matthew blue king crab

Option 2. 1994 - 1998
b. Drop one season



1427 Brown king crab (based on biological seasons)
(Options apply to both Duich Harbor (EAL) and Adak western Aleutian Island brown king crab)

Option 4. 96/97 2000/01 (all 5 seasons)

Suboption: Award each initial recipient QS based on:
b. historical participation in each region.

1.428 Adak (WAI) red king crab - west of 179° west long.

Option 1. 1992/1993 — 1995/1996 (4 seasons)
d. Best 3 seasons

1.5 Annual allocation of [FQs:
1.5.1 Basis for calculating IFQs:
Option 2. Convert GHL. to a TAC and use the TAC as the basis.
1.6 Transferability and Restrictions on Ownership of QS/1FQs:
1.6.1  Persons eligible to receive QS/IFQs by transfer:

Option 2. US citizens who have had at least:
(b). 150 days of sea time

Option 3. Entities that have a U, 8. citizen with 20% or more ownership and at least:
{b). 150 days of sea time

Suboption: Initial recipients of harvesting quota share grandfathered
*Definition of sea time
Option 1. Sea time in any of the U.S. commercial fisheries in a harvesting capacity.

Option 4. Allow a CD(Q organization to be exempted from the restriction for the 150 days
of sea time requirement under 1.6 Transferability and Restrictions on Ownership of
QS/TFQs.

162  Leasing of QS (leasing is equivalent to the sale of [FQs without the accompanying QS.)
Leasing is defined as the use of IFQ on vessel which QS owner holds less than 10% ownership of
vessel or on a vessel on which the owner of the underlying QS is present:

Option 1. Leasing QS is allowed with no restrictions during the first five years afier program
implementation.

1.6.3  Separate and distinct QS Ownership Caps - apply to all harvesting QS categories
pertaining io a given crab fishery with the following provisions:

a. [Initial issuees that exceed the ownership cap are grandfathered at their current level
as of June 10, 2002; including transfers by contract entered into as of that date.

b. Apply individually and collectively to all QS holders in each crab fishery;

c. Percentage-cap options for the Bristol Bay red king crab, Opilio, Bairdi, Pribilof red
and blue king crab and St. Matthew blue king crab fisheries (a different percentage
cap may be chosen for each fishery):

Option 4. 1.0% of the total QS pool for Bristol Bay red king crab.
4



Option 5. 1.0% of the total QS pool for Opilio crab.

Option 6. 1.0% of the total QS pool for Bairdi crab.
Option 7. 2.0% of the total QS pool for Pribilof red and blue king crab.
Option 8 2.0% of the total QS pool for St. Matthew blue king crab.

d. A percentage-cap of 10% is adopted for the Dutch Harbor (EAI) brown king crab, and
a 10% cap for western Aleutian Istand (Adak) brown king crab.

e. A percentage-cap of 10% is adopted for WAI (Adak) red king crab west of 179° West
longitude.

Harvest Share Ownership Caps for CDQ Groups {from the February 2003)

The following ownership caps shall apply to CDQ ownership of crab QS

Bristo} Bay red king crab 5%
Bering Sea opilio crab 5%
Bering Sea bairdi crab 5%
Pribilof red and blue king crab 10%
St. Matthew blue king crab 10%
EAI brown king crab 20%
WAI red king crab 20%
WAI brown king crab 20%

In addition, the Council shall apply the individual and collective rule for calculation of the CDQ
ownership caps, under which the holder of an interest in an entity will be credited with holdings in
proportion to its interest in the entity.

1.64  Controls on vertical integration (ownership of harvester QS by processors):

Option 2: A cap of 5% with grandfathering of initial allocations as of June 10, 2002,
including transfers by contract entered into as of that date.

Option 3; Vertical integration ownership caps on processors shall be implemented using
both the individual and collective rule using 10% minimum ownership standards for
inclusion in calculating the cap. PQS ownership caps are at the company level.

Processor Holdings of Harvest Shares (A/B Share Issue) (from the April 2003
motion)

Crab harvester QS held by IPQ processors and persons affiliated with IPQ processors will
only generate class A annual IFQ, so long as such QS is held by the [PQ processor or
processor affiliate.

IPQ processors and affiliates will receive cliass A IFQ at the full poundage appropriate to
their harvesters QS percentage.

Independent {non-affiliated) harvesters will receive class B IFQ pro rata, such that the
full class B QS percentage is allocated to them in the aggregate,

“Affiliation” will be determined based on an annual affidavit submitted by each QS

holder. A person will be considered affiliated, if an IPQ processor controls delivery of a
QS holder’s [FQ.

Catcher Processor Elements



1.7.2.1.1 Catcher/Processors shall be granted CP-QS in the same manner as catcher vessels.

1.7.2.3 Allowance for Catcher/Processors:

Option 2. Catcher/Processors are allowed to purchase additional PQS from shore based processors
as well as PQS from other Catcher/Processors as long as the crab is processed within 3 miles of
shore in the designated region,

Option 4. Catcher/Processors may sell unprocessed crab to any processor

Option 5. Only catcher processors that both caught and processed crab onboard their qualifying
vessels in any BSAI crab fishery during 1998 or 1999 will be eligible for any CP QS in any IFQ or
Coop program.

Option 6. CP-QS initially issued to a catcher/processor shall not be regionally or community
designated.

QOption 8. The CP sector is capped at the aggregate level of initial sector-wide allocation.
1.7.2.4 Transfers to shore-based processors:

c. Catcher/Processors shall be allowed to sell CP/QS as separate Catcher Vessel QS and
PQS. The shares shall be regionally designated when sold (both shares to same region).

Other Harvester Options

1.7.3 Catch accounting under [FQs - All landings including deadloss will be counted against IFQs.
Options for treatment of incidental catch are as follows:

Option 4. Discards of incidentally caught crab will be allowed

Option 5. Request ADF&G & BOF & BOF/NPFMC Joint Protocol Committee to address
concerns of discard, highgrading, incidental catch and need for bycatch reduction and
improved retention in season with menitoring to coincide with implementation of a crab
rationalization program.,

1.7.4 Use caps on [FQs harvested on any given vessel are provided for those vessels not participating in a
voluntary cooperative described under section 6.1.:

Option 1.

¢. Two times the ownership cap:
2.0% for BS Opilio crab
2,0% BB red king crab
2,0% BS bairdi crab

4.0% for Pribilof red and blue king crab

4.0% for St. Matthew blue king crab

20% for EAI (Dutch Harbor) brown king crab

20% for Adak (WAI) brown king crab

20% for Adak (WAI) red king crab west of 179° West longitude

1.8.1 Options for captain and crews members (from December 2002 motion):
18.12 Percentage to Captain:

1. Initial allocation of 3% shall be awarded to qualified captains as C
shares.



a. Allocation from QS pool

1.8.1.3 Species specific:
1. As with vessels.

1.8.1.4 Eligibility:
Option 1
1. A qualified captain is determined on a fishery by fishery basis by

1)} baving at least one landing in 3 of the qualifying years used by the
vessels and
2} having recent participation in the fishery as defined by at least one
landing per season in the fishery in two of the last three seasons prior to
June 10, 2002.
Suboption: For recency in the Adak red king, Pribiiof, St. Matthew, and bairdi
fisheries a qualified captain must have at Jeast one landing per season int the
opilio, BBRKC, or Al brown crab fisheries in two of the last three seasons prior
to June 10, 2002 (operators of vessels under 60 feet are exempt from this
requirement for the Pribilof red and blue king crab fishery).

2. A captain is defined as the individual named on the Commercial Fishery Entry
Permit.

For captains who died from fishing related incidents, recency requirements shall be
waived and the allocation shall be made to the estate of that captain. All ownership, use,
and transfer requirements would apply to C shares awarded to the estate.

1.8.1.5 Qualification period:
1. Aswith vessels.

1.8.1.6 Distribution per captain:

1. C QS based on landings (personal catch history based on ADF&G fish
tickets) using harvest share calculation rule.

Regionalization and Class A/B Designation

Option2:  C shares shall be a separate class of shares not subject to the Class A share
delivery requirements during the first three years. But, at the end of three years, C
shares shall be subject to A/B designations with regionalization unless the
Council determines (after review) not to impose these designation.

Initial Allocation Regionalization

If C shares are regionalized, at the initial allocation regional designations shall be
made based on the captain’s history, with an adjustment to the allocation to
match the PQS regional ratio made based on the same scheme used for regional
adjustment of harvest shares.

1.8.1.7 Transferability criteria:
1. Purchase of C QS.
a. C QS may be purchased only by persons who are
Option 1. US citizens who have had at least 150 days
of sea time in any of the US commercial fisheries ina
harvesting capacity and
Option2.  active participants



An “active participant” is defined by participation as captain or crew in at least one
delivery in a crab fishery included in the rationalization program in the last 365 days as
evidenced by ADF&G fish ticket, affidavit from the vessel owner, or evidence from other
verifiable sources.

2. C share leasing

a. C QS are leasable for the first three seasons a fishery is
prosecuted after program implementation.

b. In cases of hardship (injury, medical incapacity, loss of vessel,
etc.) a holder of C shares may lease C QS, upon
documentation and approval, (similar to CFEC medical
transfers) for the term of the hardship/disability for a
maximum of 2 years over a 10 year period.

1.8.1.8 Loan program for crab QS
A low-interest rate loan program consistent with MSA provisions, for
skipper and crew purchases of QS, shall be established for QS purchases by
captains and crew members using 25% of the Crab IFQ fee program funds
collected, These funds can be used to purchase A, B, or C shares.

Loan funds shall be accessible by active participants only.

Any A or B shares purchased under the loan program shall be subject to any
use and leasing restrictions applicable to C shares (during the period of the
loan).

National Marine Fisheries Service (NOAA Fisheries) is directed to explore
options for obtaining seed money for the program in the amount of
$250,000 to be available at commencement of the program to leverage
additional loan funds.

1.8.1.9 Captain/Crew on Board requirements
1) Holders of captain QS or qualified lease recipients are required to be
onboard vesse] when harvesting IFQ.
2) C QS ownership caps for each species are
Option 2. the same as the vessel use caps for each species

C share ownership caps are calculated based on the C QS pool (i.e.
section 1.7.4). Initial allocations shall be grandfathered.

3) Use caps on IFQs harvested on any given vessel shall not include C
shares in the calculation.

1.8.1.10 C/P Captains
Captains with C/P history shall receive C/P C QS at initial issuance. C/P C
shares shall carry a harvest and processing privilege.
Option 3. C/P C shares may be harvested and processed on C/Ps or
harvested on catcher vessels and delivered to shore based
Processors.

1.8.1.11 Cooperatives
C share holders shall be eligible to join cooperatives.

C shares shall be included in the IFQ fee program,



1.8.2  Overage Provisions for the Harvesting Sector:
Allowances for overages during last trip:

Option 2. Overages up to 3% will be forfeited. Overages above 3% resuits in a violation and
forfeiture of all overage. '

1.83  AFA Vessel Option. Eliminate harvester sideboard caps.
1.85 Sideboards (from December 2002 motion as revised in the June 2004 motion).

Option 1 (2): Non-AFA vessels that qualify for QS in the rationalized opilio crab fisheries would be
lirnited to their GOA groundfish catch history excluding sablefish. The sideboards would be based on the
history of vessels subject to the caps, applied in aggregate, on an area specific basis, and apply jointly to
both the vessel and the license.

Combine options 2 and 3: Vessels with less than 100,0001bs total opilio history during the
qualifying years and more than 500MT of total cod history during the
qualifying years would be exempt from the sideboard cap.

Option 4: Vessels with less than SOMT total groundfish landings in the qualifying
period would be prohibited from participating in the GOA cod fishery.

Sideboards will expire on rationalization of the Gulf of Alaska.

2. Processing Sector Elements
Processor shares shall be considered a privilege and not a property right.

2.1 Eligible Processors - processors (including catcher-processors) eligible to receive an initial allocation
of processing quota shares (PQs) are defined as follows:
{a.)U.S. corporation or partnership (not individual facilities) that processed crab during 1998 or
1999, for any crab fishery included in the IFQ program.

Hardship provisions for processors that did not process crab in 1998 or 1999 but meet the following

provisions:

» A processor (not Catcher/Processor) that processed opilio crab in each season between 1988 and 1997
and

o Invested significant capital in the processing platform after 1995, will be determined to be a qualified
processor.

s« Significant capital is defined as a direct investment in processing equipment and processing vessel
improvements in excess of $1 million.

2.2 Categories of Processing Quota Shares

2.2.1 Crab fishery categories - processing quota shares shall be issued for the same crab species
identified in Section 1.1

2.2.2 Regional categories - processing quota shares will be categorized into two regions (see
Regionalization Elements for description of regions):

Northern Region - All areas on the Bering Sea north of 56° 20" N. latitude

Southern Region - All areas not in the Northern region

2.3 Initial allocation of processing quota shares



Option 1. Processing quota shares shall be initially issued to Eligible Processors based on three-year
average processing history' for each fishery, determined by the buyer of record listed on ADF&G fish
tickets, as follows:
(a) 1997 - 1999 for Bristol Bay red king crab
(b} 1996 - 1998 for Pribilof red and blue king crab,
(c) 1996 - 1998 for 5t. Matthew blue crab
(d) 1997 - 1999 for opilio crab
(e) EBS bairdi crab based on 50/50 combination of processing history for BBRKC and opilio
{f) 1996/97 - 1999/00 seasons for brown king crab
(g} The qualifying years for issuance of IPQ in the Adak (WALI) red king crab fishery west of 179° West
longitude will be:
Option B. Based on Western Aleutian Islands brown king crab IPQ

Option 4. If the buyer can be determined, by NMFS using the State of Alaska Commercial Operators
Annual Report, fish tax records, or evidence of direct payment to fishermen, to be an entity other than the
entity on the fish ticket, then the [PQ shall be issued to that buyer.

24 Percentage of season’s GHL or TAC for which IPQs are distributed:

2.4.1 IPQs will be issued for a portion of the season’s GHL or TAC for each species to provide
open delivery processing as a means to enhance price competition:

Option 3. 90% of GHL (or TAC) would be issued as IPQs - the remaining 10% would be
considered open delivery.

2.5 Implementation of the open delivery-processing portion of the fishery:

Catcher vessel QS/IFQs are categorized into Class A and Class B shares. Purchases of crab caught with
Class A shares would count against IPQs while purchases of crab caught with Class B shares would not.
Crab caught with Class B shares may be purchased by any processor on an open delivery basis.

26 Transferability of processing shares - provisions for transferability include the following:
a. Processing quota shares and IPQs would be freely transferable, including leasing
b. IPQs may be used by any facility of the eligible processor (without transferring or leasing)
c. Processing quota shares and IPQs categorized for one region cannot be transferred to a
processor for use in a different region.
d. New processors may enter the fishery by purchasing IPQ or by purchasing Class B Share crab
or by processing CDQ crab.

2.7 Ovmership and use caps —
2.7.1  Ownership caps

Option 4. No ownership to exceed 30% of the total PQS pooli on a fishery by fishery
basis with initial issuees grandfathered.

PQS ownership caps should be applied using the individual and collective rule using 10% minimum
ownership standards for inclusion in calculating the cap. PQS ownership caps are at the company level.

2.7.2 Use Caps.
Option 3. In the Northern Region annual use caps will be at 60% for the opilio crab fishery.

"The three-year average shall be the three-year aggregate pounds purchased by each Eligible

Processor in a fishery divided by the three-year aggregate pounds purchased by all Eligible Processors in
that fishery.
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238 (ther Optional Provisions:;
The crab processing caps enacted by Section 211(c)(2(A) of the AFA would be terminated

Binding Arbitration System (from February 2003 motion. revised by the June 2004 motion)

The Council adopts the following elements for a system of binding arbitration to resclve failed price
negotiations.

1. The Standard for Arbitration

The primary role of the arbitrator shall be to establish a price that preserves the historical division of
revenues in the fisheries while considering relevant factors including the following:

a, Current ex vessel prices {including prices for Class A, Class B, and
Class C shares recognizing the different nature of the different share
classes)

b. Consumer and wholesale product prices for the processing sector and

the participants in the arbitration (recognizing the impact of sales to
affiliates on wholesale pricing)

c. Innovations and developments of the different sectors and the
participants in the arbitration (including new product forms)
d. Efficiency and productivity of the different sectors (recognizing the

limitations on efficiency and productivity arising out of the
management program structure)

e Quality (including quality standards of markets served by the fishery
and recognizing the influence of harvest strategies on the quality of
landings)

f. The interest of maintaining financially healthy and stable harvesting
and processing sectors

g. Safety

h. Timing and location of deliveries

i. Reasonable underages to avoid penalties for overharvesting quota and
reasonable deadloss

2. Market Report

An independent market analyst selected by the mutual agreement of the sectors will present to both
sectors and all designated arbitrators an analysis of the market for products of that fishery,

3. Selection of the Arbitrator(s) and Market Analyst

The market analyst and arbitrator(s) will be selected by mutual agreement of the PQS holders and the
QS holders. PQS holders collectively must agree and QS holders collectively must agree. Processors
may participate collectively in the selection process. The details of the selection will be decided at a
later time.

4. Shares subject to binding arbitration

This binding arbitration system shail address price disputes between holders of delivery restricted IFQ
(including Class A IFQ and Class C IFQ when subject to delivery restrictions) and holders of IPQ.
Binding arbitration does not apply to the negotiation of price for deliveries under the class B IFQ and
Class C IFQ when not subject to delivery restrictions, C share holders, however, may elect to
participate in the arbitration process prior to delivery restrictions taking effect,

5. Shares of processor affiliates
11



Participation of processor affiliates in binding arbitration as IFQ holders will be determined by any
applicable rules governing anti-trust. Any parties eligible for collective bargaining under the
Fishermen’s Cooperative Marketing Act of 1934 (FCMA) will be eligible to participate collectively as
a member of that FCMA co-op in binding arbitration. No antitrust exemption should be made to
enable processor affiliated IFQ holders to participate in arbitration.

6. Payment of the arbitration and market analysis

The payment for the market analysis and the arbitrators will be shared by the two sectors. Cost shall be
shared by all participants in all fisheries.

For shared costs, the payment of those costs shall be advanced by IPQ holders. The IPQ holders will
collect the IFQ holders’ portion of the shared costs by adding a pro rated surcharge to all deliveries of
Class A crab.

7. Quality dispute resolution

In cases where the fisherman and the processor cannot come to agreement on quality and thus price for
crab, two mechanisms are suggested for resolving the price dispute-after the processor has processed
the crab (to avoid waste from dumping the load at sea): (1) In cases where fishermen and processors
have agreed to a formula based price, the two parties would take their normal shares of the price, after
the disputed load is sold. {2) This type of dispute would most likely apply in cases where fishermen
desire to stay with fixed dockside prices and there is disagreement on quality and therefore price.
These cases could be referred to an independent quality specialist firm. The two parties in dispute
would decide which firm to hire.

8. Data used in arbitration

Under any arbitration structure, the arbitrator must have access to comprehensive product information
from the fishery (including first wholesale prices and any information necessary to verify those prices).

Subject to limitations of antitrust laws and the need for proprietary confidentiality, all parties to an
arbitration shall have access only te information provided to the arbitrator(s) or panel for that arbitration
directly by the parties to that arbitration, Access to information by a harvester participating in an arbitration
will be limited to information submitted by itself and the processor, All participants to an arbitration shall
sign a confidentiality agreement stating they will not disclose any information received from the arbitrator.

Data collected in the data collection program may be used to verify the accuracy of data provided to the
arbitrator(s) in an arbitration proceeding. Any data verification will be undertaken only if the
confidentiality protections of the data collection program will not be compromised.

9. Enforcement of the Arbitration Decision

The decision of the arbitrator will be enforced by civil damages

10. Oversight and administration of the Binding Arbitration system.

Oversight and administration of the binding arbitration should be conducted in a manner similar to the
AFA cooperative administration and oversight. System reporting requirements and administrative rules
should be developed in conjunction with the Council and NOAA Fisheries after selection of the
preferred program.

The structure for the system of Binding Arbitration system shall be as described below:
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LAST BEST OFFER BINDING ARBITRATION
GENERAL
The Last Best Offer Model provides a2 mechanism to resolve failed price and delivery negotiations
efficiently in a short period before the opening of the season. The Model includes the following specific
characteristics:

1. Progcessor-by-processor. Processors will participate individually and not collectively, except in the
choice of the market analyst and the arbitrator/arbitration panel.

2. Processor-affiliated shares. Participation of processor-affiliated shares will be limited by the
current rules governing antitrust matters.

3. Arbitration standard. The standard for the arbitrator is the historic division of revenues between
harvesters and processors in the aggregate (across the entire sectors), based on arm’s-length first
wholesale prices and ex-vessel prices (Option 4 under “Standard for Arbitration” in the staff
analysis). The arbitrator shall consider several factors including those specified in the staff
analysis, such as current ex vessel prices for both A, B and C Shares, innovations, efficiency,
safety, delivery location and timing, etc.

4. Opt-in. AnIFQ holder may opt in to any contract resulting from a completed arbitration for an
IPQ holder with available [PQ by giving notice to the IPQ holder of the intent to opt in, specifying
the amount of IFQ shares involved, and acceptance of all terms of the contract. Once exercised,
an Opt-in is binding on both the IPQ holder and the IFQ holder.

5. Performance Disputes. Performance and enforcement disputes (e.g. quality, delivery time, etc.)
initially will be settled through normal commercial contract dispute remedies. If those procedures
are unsuccessful, the dispute will be submitted for arbitration before the arbitrator(s). Ifthose
procedures are unsuccessful and in cases where time is of the essence, the dispute will be
submitted for arbitration before the arbitrator(s). The costs of arbitration shall be paid from the
fees collected, although the arbitrator(s) will have the right to assign fees to any party for frivolous
or strategic complaints.

6. Lengthy Season Approach. For a lengthy season, an IPQ holder and an IFQ holder (or group of
[FQ holders) may agree to revise the entire time schedule below and could agree to arbitration(s)
during the season. That approach may also be arbitrated pre-season if the holders cannot agree.

PROCESS

1. Negotiations and Voluntary Share Matching.
At any time prior to the season opening date, any IFQ holders may negotiate with any IPQ holder on

price and delivery terms for that season (price/price formula; time of delivery; place of delivery, etc.).
If agreement is reached, a binding contract will result for those IFQ and IPQ shares. IPQ holders will
always act individually and never collectively, except in the choice of the market analyst (which may
occur at any time pre-season) and the arbitrator/arbitration panel for which all IFQ and IPQ holders
will consult and agree.

2. Required Share-Matching and Arbitration.
Beginning at the 25.day pre-season point, IFQ holders may match up IFQ shares not already subject to

contracts with any IPQ shares not under contract, either as collectively as part of an FCMA
cooperative or as individual IFQ holders (the offered IFQ Shares must be a substantial amount of the
IFQ Holder(s)' uncontracted shares). The IPQ holder must accept all proposed matches up to its non-
contracted IPQ share amount. All IFQ holders “matched” with an IPQ holder will jointly choose an
arbitrator with that IPQ holder. The matched share holders are committed to the arbitration once the
arbitrator is chosen (if the parties wish, the arbitrator may initially act as a mediator to reach an
agreement quickly). Arbitration must begin no later than 15 days before the season opening date.

3. Data,

The Asbitrator will gather relevant data independently and from the parties to determine the historical
distribution of first wholesale crab product revenues (at FOB point of production in Alaska) between
harvesters and processors in the aggregate (across the entire sectors). For a vertically integrated IPQ
holder (and in other situations in which a back-calculation is needed), the arbitrator will work with that
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3.1

IPQ holder and the IFQ holders to determine a method for back-calculating an accurate first wholesale
price for that processor. The Arbitrator will receive a pre-season market report from the market
analyst, and may gather additional data on the market and on completed arbitrations. The Arbitrator
will also receive and consider all data submitted by the IFQ holders and the IPQ holder. The
Arbitrator will not have subpoena power.

4, Arbitration Decisions.

Arbitration will be based on a “last best offer” system, with the Arbitrator choosing one of the last best
offers made by the parties. The Arbitrator will work with the [PQ and IFQ holders to determine the
masters that must be included in the offer (e.g. price, delivery time & place, etc.) and will set the date
on which “last best offers” must be submitted. The last best offers may also include a price over a
specified time period, a method for smoothing prices over a season, and an advance price paid at the
time of delivery.

If several groups or individual IFQ Holders have “matched” with that IPQ Holder, each of them may
make a last best offer. Prior to submission of the last-best offers, the Arbitrator may meet with parties,
schedule joint meetings, or take any actions aimed at reaching agreement. The Arbitrator will notify
the IPQ holder and the IFQ holders of the Arbitration Decision no later than 10 days before the season
opening date. The Arbitration Decision may be on a formula or ex-vessel price basis. The Arbitration

Decision will result in a contract for the IPQ holder and the IFQ holders who participated in arbitration
with that IPQ holder.

5. Post-Arbitration Opt-In.

Any IFQ helder with shares not under contract may opt in to any contract resulting from an Arbitration
Decision for an [PQ holder with IPQ that is not under contract, on all of the same contract conditions
(price, time of delivery, etc.). Ifthere is a dispute regarding whether the “opt in” offer is consistent
with the contract, that dispute may be decided by the arbitrator who will decide only whether the Opt-
in is consistent with the contract,

6. {deleted)

7. Nen-Binding Price Arbitration (from the April 2003 motion)

There will be a single annual fleet-wide arbitration to establish a non-binding formula under which a
fraction of the weighted average first wholesale prices for the crab products from each fishery may be
used to set an ex-vessel price. The formula is to be based on the historical distribution of first
wholesale revenues between fishermen and processors, taking into consideration the size of the harvest
in each year. The formula shall also include identification of various factors such as product form,
delivery time and delivery location. The non-binding arbitration shall be based upon the Standard for
Arbitration set out in the February 2003 Council motion, Item 1 including a. through i. As a part of this
process, the arbitrator will review all of the arbitration decisions for the previous season and select the
highest arbitrated prices for a minimum of at least 7% of the market share of the PQS. This provision
allows for the aggregation of up to 3 arbitration findings that collectively equal a minimum of 7
percent of the PQS, to be considered for the highest price for purposes of this provision. If arbitration
findings are aggregated with two or more entities, then the lesser of the arbitrated prices of the
aggregated entities included to attain the 7 percent minimum market share of PQS shall be considered
for purposes of developing the benchmark price. The arbitrator in the non-binding arbitration shall not
be an arbitrator in the last best offer binding arbitration(s). This formula shall inform price negotiations
between the parties, as well as the Last Best Offer arbitration in the event of failed price negotiations.

8. Public Disclosure of Arbitration Results
The result of each arbitration will be anmounced as it occurs to the processors and harvesters in that
arbitration and non-vertically integrated harvesters that have not committed to a processor.

Regionalization Elements

Two regions are proposed:
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a. Northern Region - All areas on the Bering Sea north of 56° 20" N. Iatitude. (This region
includes the Pribilof islands and all other Bering Sea Islands lying to the north. The region also
includes all communities on Bristol Bay including Port Heiden but excludes Port Moller and ail
communities lying westward of Port Moller.)

b. Southem Region - All areas not in the Northern Region.

Suboption: Regional categories for deliveries of Aleutian Islands brown king crab are split
into a "Western" (west of 174° West longitude) and "Eastern” (east of 174° West
longitude) area. 50% of the WAI IPQ brown king crab QS shali be processed in
the W Al region.

32 Regional categorization of processing and/or harvesting quota shares
32.1  Categorization will be based on all historical landings. Periods used to determine regional
percentages are the same as in Section 3.2.5.

There shall be no regional designation of the bairdi fishery shares. When there is a harvestable
surplus of bairdi, an open season, and the vessel has bairdi quota, bairdi will be retained and
delivered as incidental catch in the red /blue king crab and opilio fisheries.

3.22  Options for the harvesting sector:

Option 2. Only Class A CV quota shares are categorized by region (applies to point of
delivery and not point of harvest).

3.23  Options for the processor sector:
Option 1. Processing quota shares and IPQs are categorized by region

324  Once assigned to aregion, processing and/or harvesting quota shares cannot be
reassigned to a different region.

325  Options for addressing any remaining mismatch of harvesting and processing shares
within the region.

1. The base years for determining processing shares and the base period for determining
the share assigned to each region shall be the same.

2. If the cumulative harvester quota associated with each region differs from the total
regional share, by species, the harvester share, by species, shall be adjusted, up or down,
in the following manner:

a. The adjustment shall apply only to harvesters with share in both regions.

b. The adjustment shall be made on a pro rata basis to each harvester, so that
the total share among those harvesters, by region, equals the total share
assigned to each region.

3 The adjustment shall only be on shares that carry a regional designation; Class B
quota would be excluded from the adjustment.

3.3 Delivery and processing restrictions - the following provisions apply to the delivery and
processing of crab with IFQs or IPQs that are categorized by region:
a. Crab harvested with catcher vessel IFQs categorized for a region must be delivered for
processing within the designated region
b. Crab purchased with IPQs categorized for a region must be processed within the
designated region.

3.4 Alternative Regionalization/Community Protection Option
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IPQ Caps (from the February 2003 meeting)

The amount of IPQ in any year shall not exceed the percentage of the TAC for crab as follows:

For opilio, IPQ percentage times 2 TAC (after CDQ} allocations) of 175 million pounds.

Far Bristol Bay red king crab, IPQ percentage times 2 TAC (after CDQ allocations) of 20 million pounds.

IFQ (that would have been A shares but for the cap) issued in excess of [PQ limit shall be subject to
regional landing requirements.

. Cool Down Period (from the December 2002 motion and February 2003 motion)

A cooling off period of 2 years shall be established during which processing quota earned in a community
may not be used outside that community. (from December 2002 moticn)

During the Cool Down Period the following elements will apply (from the February 2003 motion):

1. The method to determine the shares associated with a community will be the same
method used for aliocating processing quota as established by the Council.

2. Community shall be defined as the boundaries of the Borough or, if no Borough
exists, the first class or second class city, as defined by applicable state statute. A
community must have at least 3 percent of the initial PQS allocation in any fishery
based on history in the community to require continued use of the IPQs in the
comnunity during the cool down period.

3. 10% of the TPQs, on a fishery by fishery basis, may leave a community on annual
basis, or up to 500,000 pounds, whichever is less. The amount that can leave will be
implemented on a pro rata basis to all PQS holders in a community.

4, Exempt the Bairdi, Adak red crab and Western Aleutian Islands brown crab fishery
from the coel down provision.

5. There should be an exemption from the requirement to process in the community if
an act of God prevents crab processing in the community. This provision will not
exempt a processor from any regional processing requirements, if there is processing
capacity in the region.

Regionalization of the Bairdi Fishery (from the February 2603 motion)

If biological information indicates that the bairdi fishery is likely to become a directed fishery, the Council
would consider the following management, along with other alternatives for management of that fishery:

If the bairdi fishery becomes a directed fishery, it shall be allocated according to the original distribution of
the BBRKC and shall not be subject to the regionalization provisions of the Council Crab Rationalization
program.

Community Purchase and Right of First Refusal Options (from April 2003 motion)

I General Right of First Refusal

For communities with at least three percent of the initial PQS allocation in any BSAI crab fishery based on
history in the community except for those communities that receive a direct allocation of any crab species
(currently only Adak), allow CDQ groups or community groups representing qualified communities a first
right of refusal to purchase processing shares that are based on history from the community which are being
proposed to be sold for processing outside the boundaries of the community of original processing history
in accordance with the provisions below.
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Entity Granted the Right of First Refusal
The right of refusal shall be established by a contract entered into prior to the initial allocation of PQS
which will contain all of the terms specified in paragraphs A through I below. The contract will be between
the recipient of the initial allocation of the PQS and.:
1) the CDQ group in CDQ communities
2) the entity identified by the community in non-CDQ communities.

In non-CDQ communities, the community must designate the entity that will represent the community at
least 90 days prior to the deadline for submission of applications for initial allocations of PQS.

Contract Terms

A The right of first refusal will apply to sales of the following processing shares:

PQS and

IPQs, if more than 20 percent of a PQS holder’s community based IPQs (on a fishery by fishery
basis) has been processed outside the community of origin by another company in 3 of the
preceding 5 years.

[

B. Any right of first refusal must be on the same terms and conditions of the underlying agreement
and will include all processing shares and other goods included in that agreement.

C. Intra-company transfers within a region are exempt from this provision. To be exempt from the
first right of refusal, IPQs must be used by the same company. In the event that a company uses IPQs
outside of the community of origin for a period of 3 consecutive years the right of first refusal on those
processing shares (the IPQs and the underlying PQS) shall lapse. With respect to those processing shares,
the right of first refusal will not exist in any community thereafter.

D. Any sale of PQS for continued use in the community of origin will be exempt from the right of
first refusal. A sale will be considered to be for use in the community of origin if the purchaser contracts
with the community to:

1. use at least 80 percent of the annual IPQ allocation in the cormmunity for 2 of the
following 5 years (on a fishery by fishery basis), and
2. grant the community a right of first refusal on the PQS subject to the same terms and
conditions required of the processor receiving the initial allocation of the PQS.
E. All terms of any right of first refusal and contract entered into related to the right of first refusal
will be enforced through civil contract law.
F. A community group or CDQ group can waive any right of first refusal.
G. The right of first refusal will be exercised by the CDQ group or community group by providing

the seller within 60 days of receipt of a copy of the contract for sale of the processing shares:
1. notice of the intent to exercise and
2.  eamnest money in the amount of 10 percent of the contract amount or $500,000
whichever is less.

The CDQ group or community group must perform all of the terms of the contract of sale within the longer
of:

1. 120 days of receipt of the contract or

2. in the time specified in the contract.
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H. The right of first refusal applies only to the community within which the processing history was
earned. If the community of origin chooses not to exercise the right of first refusal on the sale of PQS that
is not exempt under paragraph D, that PQS will no longer be subject to a right of first refusal.

I Any due ditigence review conducted related to the exercise of a right of first refusal will be
undertaken by a third party bound by a confidentiality agreement that protects any proprietary information
from being released or made public.

2. GOA First Right of Refusal

For communities with at least three percent of the initial PQS allocation of any BSAI crab fishery based on
history in the community that are in the area on the Gulf of Alaska north of 56°20°N latitude, groups
representing qualified communities will have a first right of refusal to purchase processing quota shares
which are being proposed to be transferred from unqualified communities in the identified Gulf of Alaska
area.

The entity granted the right of first refusal and terms and method of establishing the right of first refusal
will the same as specified in the general right of first refusal.

3. Community Purchase Option

Allow for a community organization in those communities that have at least 3 percent of the initial PQS
allocation of any BSAI crab fishery based on history in the community to be exempted from the restriction
for the 150 days of sea time requirement under 1.6 Transferability and Restrictions on Ownership of QS.
4, Identification of Community Groups and Oversight

For CDQ communities, CDQ groups wouid be the entity eligible to exercise any right of first refusal or
purchase shares on behalf of the community. Ownership and management of harvest and processing shares
by CDQ groups will be subject to CD{ regulations.

For non-CDQ communities, the entity eligible to exercise the right of first refusal or purchase shares on
behalf of a community will be identified by the qualified city or borough, except if a qualified city isina
borough, in which case the qualified city and borough must agree on the entity. Ownership and
management of harvest and processing shares by community entities in non-CDQ communities will be
subject to rules established by the halibut and sablefish community purchase program.

S5, Right of First Refusal is Non-assignable.

The community right of first refusal is not assignable by the community group granted the right.

6. Fisheries Exempt from the Community Right of First Refusal.

The bairdi, Westem Aleutian brown King crab and Adak red king crab fisheries are exempt from the right
of first refusal.

4. Community Development Allocation (based on existing CDQ program}:

Option 2. Expand existing program to all crab fisheries approved under the rationalization
program with the exception of the Western Al brown king crab.

Option 3. Increase for all species of crab to 10%. A minimum of 25% of the total CDQ allocation
must be delivered on shore.,
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Option 5. For the WAI brown king crab fishery, the percentage of resource not utilized
(difference between the actual catch and GHL) during the base period is allocated to the
community of Adak. In any year, that sufficient processing exists at that location, the percentage
of the difference between the GHL and actual catch, that was not harvested in these 4 years is not
to exceed 10%).

Additional Provisions Concerning the Adak Allocation {from December 2002 motion})

Criteria for Selection of Community Entity to Receive Shares: A non-profit entity representing the
community of Adak, with a board of directors elected by the community (residents of Adak) in a
manner similar to the CDQ program. As a suboption, the shares given to this entity may be held in
trust in the interim by the Aleut Enterprise Corporation and administered by it.

A set of use procedures, investment policies and procedures, auditing procedures, and a city or
state oversight mechanism will be developed. Fuads collected under the allocation will be placed
in a separate trust until the above procedures and a plan for utilizing the funds for fisheries related
purposes are fully developed. Funds will be held in trust for a maximum of 2 years, after which
the Council will reassess the allocation for further action.

Performance standards for management of the allocation to facilitate oversight of the allocation
and assess whether it achieves the goals. Use CDQ type management and oversight to provide
assurance that the Council’s goals are met. Continued receipt of the allocation will be contingent
upon an implementation review conducted by the State of Alaska to ensure that the benefits
derived from the allocation accrue to the community and achieve the goals of the fisheries
development plan.

5. Program Elements

RAM Division in conjunction with State of Alaska will produce annual reports regarding data being
gathered with a preliminary review of the program at 3 years.

Option 2. Formal program review at the first Council Meeting in the 5th year after
implementation to objectively measure the success of the program, including benefits and impacts
to harvesters (including vessel owners, skippers and crew), processors and communities by
addressing concemns, goals and objectives identified in the Crab Rationalization problem statement
and the Magnuson Stevens Act standards. This review shall include analysis of post-
rationalization impacts to coastal communities, harvesters and processors in terms of economic
impacts and options for mitigating those impacts. Subsequent reviews are required every 5 years.

Option 5. A proportional share of fees charged to the harvesting sectors and processing sectors for
management and enforcement of the IFQ/IPQ program shall be forwarded to the State of Alaska
for use in management and observer programs for BSAI crab fisheries.

(from the February 2004 and June 2004 motions)

The Council directs staff to prepare an analysis for delivery to the Council 18 months after fishing
begins under the program. The analysis is to examine the effects of the 90/10 A share/B share split
and the binding arbitration program on the distribution of benefits between harvesters and
processors. After receiving the analysis, the Council will consider whether the A share/B share
split and the arbitration program are having their intended effects and, if not, whether some other
A share/B share split is appropriate. In addition, staff shall the prepare an analysis of captain and
crew share (C share) Jandings for consideration by the Council 18 months after fishing begins
under the program, The analysis is to examine landings patterns of C shares to determine whether
the distribution of landings among processors and communities of C shares differs from the
distribution of landings of the general harvest share pool. After receiving the analysis, the Council
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will consider whether to remove the 90/10 Class A/Class B split from C shares, which is
scheduled to take effect three years after the beginning of fishing under the program.

6. Cooperative model options:

6.1 Coop model with the following elements and options:

1) Individual harvesting and processing histories are issued to both catcher and processors. (Harvesters
under Section 1.3.2 a) which meet program qualifications. Processors under Section 2.1,2.3, and 2.4
(Options 1-4) which meet qualifications of the program).

2) Cooperatives may be formed through contractual agreements among fishermen who wish to join into a
cooperative associated with one or more processors holding processor history for one or more species of
crab. Fleet consolidation within this cooperative may occur either by intemal history leasing and vessel
retirement or by history ivading within the original cooperative or to a different cooperative. A coop
agreement would be filed annually with the Secretary of Commerce, after review by the Council, before a
coop’s catch history would be set aside for their exclusive use.

3.) Suboption only : There must be at least 4 or more unique harvester quota share holders engaged in one
or more crab fisheries to form a coop associated with a processor. Vessels are not restricted to deliverto a
particular plant or processing company.

4, New processors may enter the fishery by purchasing [PQ or by purchase of crab caught with B share
landings ot by processing CD(QQ crab. New processors entering the fishery may associate with cooperatives.

5. Custom processing would continue to be allowed within this rationalization proposal.
7. Regional Categories: As adopted earlier
8. Duration of coop agreements.

Option 4. A harvester quota shareholder may exit the cooperative at any time after one season.
One season shall mean the season established by the Alaska Board of Fisheries for the fishery
associated with the quota shares held by the harvester.

10. Observer requirements: Defer observer requirements to the Alaska Board of Fisheries,
11. Length of program: Same as earlier in Section 5.
12. Option for skipper and crew members: Same as developed earlier.

13, Catch Accounting - All landings including deadloss will be counted against a vessel’s quota. Options
for treatment of incidental catch are as follows: Same as developed earlier.

14. The North Pacific Fishery Management Council and the National Marine Fisheries Service shall have
the authority to implement a mandatory data collection program of cost, revenue, ownership and
employment data upon members of the BSAI crab fishing industry harvesting or processing fish under
the Council’s authority. Data collected under this authority will be maintained in a confidential
manner and may not be released to any party other than staffs of federal and state agencies directly
involved in the management of the fisheries under the Council’s authority and their contractors.

A mandatory data collection program shall be developed and implemented as part of the crab
rationalization program and continued through the life of the program. Cost, revenue, ownership and
employment data will be collected on a periodic basis (based on scientific requirements) to provide the
information necessary to study the impacts of the crab rationalization program as well as collecting data
that could be used to analyze the economic and social impacts of future FMP amendments on industry,

20



regions, and localities. This data collection effort is also required to fulfill the Council problem statement
requiring a crab rationalization program that would achieve “equity between the harvesting and processing
sectors” and to monitor the *“...economic stability for harvesters, processors and coastal communities”.
Both statutory and regulatory language shall be developed to ensure the confidentiality of these data.

Any mandatory data collection program shall include:

A comprehensive discussion of the enforcement of such a program, including enforcement actions that
would be taken if inaccuracies in the data are found. The intent of this action wouid be to ensure that
accurate data are collected without being overly burdensome on industry for unintended errors.

‘The mandatory data collection program shall have the following elements (from the February 2003
motion):

A. Purpose. The purpose of the data program is as set out in the June 2002 motion. The Council will
require the production of data needed to assess the efficacy of the crab rationalization program and
to determine its relative impact on fishery participants and communities.

B. Type of data to be collected. The data collected shall be that needed to achieve the Council’s
purpose, with the following general puidelines:
1. The information will be specific to the crab fisheries included in the crab rationalization
pian.
2. The data shali include information on costs of fishing and processing, revenues for
harvesters and processers, and employment data
3. The general guide for information requirements will be as set out in the draft surveys
prepared by National Marine Fisheries Service dated 9/18/02, except
a) Non-variable costs shall be collected only as needed to explain and analyze
variable cost data.
b) Collect a unique identifier for harvesting and processing crew members to
explain changes in participation patterns as requested by the AP
4. Histerical information will be required as recommended by the Data Collection
Committee.

C. Method of Collection. Data shall be submitted to an independent third party agent such as the
Pacific States Marine Fisheries Commission.

D. Useof data. Data will be used following these general guidelines:

1. Data shall be supplied to Agency users in a blind and unaggregated form.

2. The agencies will develop a protocol for the use of data, including controls on access to
the data, rules for aggregation of data for release to the public, penalties for release of
confidential data, and penalties for unauthorized use.

3. The agencies will revise the current Memorandum of Understanding governing the
sharing of data between the State of Alaska and National Marine Fisheries Service, and
will address in this MOU the role of the third party data collection agent.

4. The Agency and Council will promote development of additional legistative and
regulatory protection for these data as needed.

E. Verification of Data. The third party collection agent shall verify the data in a manner that assures
accuracy of the information supplied by private parties.

E. Enforcement of the data requirements. The Council endorses the approach to enforcing the data
requirements developed by the staff and the Data Collection Committee, as set out on page 3.17-
20 in the February, 2003 document entitled “BSAI Crab Rationalization Program, Trailing
Amendments”, which provides:
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Anticipated Enforcement of the Data Collection Program The analysts anticipate that enforcement
of the data collection program will be different from enforcement programs used to ensure that
accurate fandings are reported. It is critical that landings data are reported in an accurate and
time¢ly manner, especially under an IFQ system, to propetly monitor catch and remaining quota.
However, because it is unlikely that the economic data will be used for in-season management, it is
amici[;ated that persons submitting the data will have an opportunity to correct omissions and
errors®’ before any enforcement action would be taken. Giving the person submitting data a chance
to correct problems is considered important because of the complexities associated with generating
these data. Only if the agency and the person submitting the data cannot reach a sofution would the
enforcement agency’® be contacted. The intent of this program is to ensure that accurate data are
collected without being overly burdensome on industry for unintended errors.

A discussion of four scenarios wilt be presented to reftect the analysts understanding of how the
enforcement program would function. The four scenarios are 1) a case where no information is
provided on a survey; 2) a case where partial information is provided; 3) a case where the agency
has questions reparding the accuracy of the data that has been submitted; and 4) a case where a
random “audit” to verify the data does not agree with data submitted in the survey.

In the first case, the person required to fill out the survey dees not do so. In the second case, the
person fills out some of the requested information, but the survey is incomplete. Under either case
that person would be contacted by the agency collecting the data and asked to fulfill their obligation
to provide the required informatien. If the problem is resolved and the requested data are provided,
no other action would be taken. If that person does not comply with the request, the collecting
agency would notify enforcement that the person is not complying with the requirement to provide
the data. Enforcemnent would then use their discretion regarding the best method to achieve
compliance, Those methods would likely include fines or loss of quota and could include criminal
prosecution,

In the third case the person fills out alf of the requested information, but the agency collecting the
data, or the analysts using the data, have questions regarding some of the information provided.
For example, this may occur when information provided by one company is much different than
that provided by similar companies. These data would only be called into question when obvious
differences are encountered. Should these cases arise, the agency collecting the data would request
that the person providing the data double check the information. Any reporting errors could be
corrected at that time. 1If the person submitting the data indicates that the data are accurate and the
agency still has questions regarding the data, that firm’s data could be “audited”. It is anticipated
that the review of data would be conducted by an accounting firm selected jointly by the agency
and members of industry. Only when that firm refuses to comply with the collecting agencies
attempts to verify the accuracy of the data would enforcement be contacted. Once contacted,
enforcement would once again use their discretion on how to achieve compliance.

The fourth case would result when the “audit””® reports different information than the survey. The
“audit” procedure being conternplated is a verification protocel similar to that which was
envisioned for use in the potlock data collection program developed by NMFS and PSMFC.
During the design of this proeess, input from certified public accountants was solicited in order to
develop a verification process that is less costly and cumbersome than a typical “audit” procedure.
That protocol involves using an accounting firm, agreed upon by the agency and industry, to
conduct a random review of certain elements of the data provided™,

*The intent of the program is to have enforcement actions triggered by the willful and intentione submission of incorrect
data or noncompliance with the requirements to submit data,

**The term enforcement agency in this case may or may not include the RAM Division and the Office of Administrative
Appeals (in addition to NMFS Enforcement). Those detatis are stifl under discussion within NOAA.

**This “audit” could be the result of either the randorm review process that is contemplated or an “sudit” triggered under

“However, in cases of non-compliance in which enforcement has to be notified, the data verification process is likely be

more comprehensive.
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Since some of the information requested in the surveys may not be maintained by companies and
must be calculated, it is possible that differences between the “audited” data from financial
statements and survey data may arise. In that case the person filling out the survey would be asked
to show how their numbers were derived®'. If their explanation resolves the problem, there would
be no further action needed. If questions remained, the agency would continue to work with the
providers of the data. Only when an impasse is reached would enforcement be called upon to
resotve the issue. It is hoped that this system would help to prevent abuse of the verification and
enforcement authority.

In summary, members of the crab industry will be contacted and given the opportunity to explain
and/or correct any problems with the data, that are not willful and inteational attempts to mislead,
before enforcement actions are taken. Agency staff does not view enforcement of this program as
they would a quota monitoring program. Because these data are not being collected in “real” time,
there is the opportunity to resolve occasional problems as part of the data collection system.
Development of a program that collects the best information possible to conduct analyses of the
crab rattonalization program, minimizes the burden on industry, and minimizes the need for
enforcement actions are the goals of the data collection initiative.

Clarifications and Expressions of Council Intent

At its October 2002 meeting the Council clarified several issues in the June 10, 2002 motion identifying a
preferred alternative for rationalizing the Bering Sea/Aleutian Islands crab fisheries. Since the Council
motion of June was not a final action, the Chairman suspended the rule which would require a super
majority to alier the motion. Decisions were by a simple majority of the Council. In addition, Hazel Nelson,
who joined the Council since the June meeting, was permitted to participate in all votes. The following
clarifications of the June motion were made:

1. A cutoff date of June 10, 2002 was established for the processor shares ownership cap grandfather
provision - The ownership cap on processing shares to prevent persons from acquiring shares in excess
of specific caps would be applied as of June 10, 2002. This cutoff date would prevent persons from
acquiring interests in processing history in excess of the specified cap after the cutoff date.

2. Ownership/use cap distinction - The current council motion contains several provisions that limit
ownership and use of the harvest and processing shares. These provisions include the following:

1.6.3 contains provisions limiting the ownership of QS

1.6.4 contains provisions limiting processor ownership of QS

1.7.4 contains provisions limiting a vessels use of IFQs

2.7.1 contains provisions limiting ownership of the PQS pool

2.7.2 contains a use cap of 60 percent for the Northern region opilio crab fishery

The Council confirmed that the ownership caps limit ownership of the Q8 and PQS, which carry a
long-term privilege, and IFQs and IPQs, which are annual allocations. Application of the caps to
both types of shares is consistent with interpretation of caps in the halibut and sablefish IFQ
program, in which use caps are interpreted as limiting IFQ use and the ownership of both QS and
IFQs. This broad interpretation has two primary effects. First, this interpretation prevents
individuals from accumulating shares in excess of the cap through leasing arrangements. Long
term leasing, unlimited under a narrow interpretation of the caps, could allow 2 person to
effectively control shares well in excess of cap. Second, under the broad interpretation the caps
operate as a individual use cap since IFQ and IPQ holdings determine use. The IPQ use cap in the

4 Any time a number must be derived, the survey will provide direction on how the calculate the information requested.
This direction should help minimize differences. However, when discrepancies do arise, the firm will be given an opportunity 1o
show how they derived their figures, and correct the information if necessary.
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North region C. opilio fishery also operates as both a cap on ownership of PQS and IFQs in that
region and as a use cap on IPQs in that region. The vessel use caps would limit the use of shares
on a vessel but would not impose any limit on share ownership.

Although custom processing is permitted by the Council motion, the Council established that
limits on ownetship and use would count any crab custom processed by a plant toward the cap of
the plant owner. The application of the cap to custom processing is intended to prevent
consolidation, which couid oceur if custom processing is not considered.

Norton Sound red king crab fishery CDQ allocation - The Council clarified that the increase of CDQ
allocations does not apply to the Norton Sound red king crab fishery. The Norton Sound fishery was
excluded from the CDQ allocation increase because its currently regulated under a super exclusive
permit program that prohibits its participants from participating in any of the other BSAI crab fisheries.
The Norton Sound permit rules are for the benefit local, small vessel participants in that fishery.

Adak allocation in the WAI(Adak) polden king crab fishery - The Council motion provides for the
allocation of unused resource (up to 10 percent} in the WAI (Adak) golden king crab fishery to the

community of Adak. The Council asked for additional information for determining the entity to receive
this allocation (see Additional Issues, below).

Regionalization of the initiat allocation in the WAI (Adak) golden King crab fishery - In the Council's
motion, the WAI gelden king crab fishery is regionalized by designation of 50 percent of A shares (and
corresponding processor shares) as west shares and by the remaining 50 percent of A shares (and
correspending processor shares) being undesignated. The Council clarified that individual processing
share allocations would be made with the 50 percent west shares to participants with processing
facilities in the west. If the allocations of processors with facilities in the west does not equal 50
percent, the remaining west allocation could be allocated on a pro rated basis to participants without
facilities in the west. These remaining west shares could be pro rated so that each shareholder with
west facilities would get the same portion of its initial allocation as west shares.

For harvesters, individual harvesters share allocations would made with each harvester with west
history allocated west shares. If the allocations of vessels with west history exceed 50 percent of
the fishery, share allocations would be pro rated so that each shareholder with west history
receives the same portion of its allocation as west shares.

Catcher/processor definition for purposes of processing crab harvested with Class B harvest shares® - A
catcher/processor must be defined for purposes of applying the restriction on deliveries of B shares to
catcher/processors {Section 1.3.3(b)). In a share based program, definition of this sector can be
problematic because vessels used as catcher/processors are also used as floating processors. The
Council clarified that for purposes of implementing this provision, a vessel that takes deliveries of crab
harvested with Class B shares would be considered a floating processor for the duration of the season
and would be prohibited from operating as a catcher/processor during that season. Likewise, a vessel
that operates as a catcher/processor during a season would be prohibited from taking delivery of crab
harvested with Class B shares during that season.

Sector cap on catcher/processors - Catcher/processors are permitted to purchase PQS from shore based
facilities for use within 3 miles of shore (Section 1.7.2.3, Option 2). The “catcher/processor sector” also
is capped at “the aggregate level of the initial sector-wide allocation” (Section 1.7.2.3, Option 8). The
Council clarified the following effects of these provisions:

A) The catcher/processor sector-wide cap applies only to catcher/processor shares
and not to the use or ownership of processing shares by catcher/processors.

? This clarification pertains only to processing of crab harvested with Class B harvest

shares and does not pertain to processing of crab harvested with Class A IFQs or the harvesting of
crab.
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B) Catcher/processor shares cannot be created by combining the processing
privilege of PQS or IPQs with the harvest privilege of Class A QS or IFQs.

Q) The catcher/processor sector-wide cap applies only to catcher/processor shares
and not to the use or ownership of catcher vessel harvest shares by
catcher/processors.

Regionalization of POS allocations to catcher/processors - Processing shares allocated to
catcher/processors would be regionally desipnated based on the historic area of processing. State
records of processing activity should be adequate for determining the location of processing activity.

Definition of a lease - the word “not” was inadvertantly omitted from the definition of a lease. The
defiition was revised to read:

Leasing is defined as the use of [FQs on a vessel that
the QS owner holds less than 10% ownership of
vessel or on 2 vessel on which the owner of the
underlying QS is not present (Section 1.5.2).

Grandfathering vessel nse allocations in excess of the cap - The Council clarified that a vessel the
activity of which is the basis for an allocation in excess of the vessel use cap would be grandfathered
with respect to that allocation,

Cost recovery definition - The Council clarified that cost recovery funds would be collected in
accordance with the current cost recovery program, which allows for the collection of actual costs up
to 3 percent of ex vessel gross revenues. The Council provided that costs would be paid in equat shares
by the harvesting and processing sectors (on all landings including Iandings of crab harvested with
Class B IFQs). Catcher/processors would pay the entire 3 percent since catcher/processors participate
in both sectors. A loan program for share purchases would be established with 25 percent of the fees
collected. The motion authorized the collection of 133 percent of actual costs of management under the
new program, which would provide for 100 percent of management costs after allocation of 25 percent
of the cost recovery to the loan program.

Regionalization of the WAI (Adak) red king crab fishery - The processor share allocation in the WAL
(Adak ) red king crab fishery would be based on the historical landings in the WAI {(Adak) golden king
crab fishery. No landings in the golden king crab fishery were in the North during the qualifying years.
The Adak red king crab fishery would therefore be entirely South. The South designation will be made
despite the landing of a portion of the harvests in the Adak red king crab fishery in the North region
during the quatifying years for vessels.

. Rules governing cooperatives - The Council clarified the following rules for governing cooperatives:

A) Exemption from use caps - Cooperative members would not be subject to either
the individual or vessel use caps, which would apply to IFQ holders that are not
cooperative members.

B) Application of ownership caps - To effectively limit ownership, the number of
shares (IFQs and QS) that each cooperative member could bring to a cooperative
would be subject to the ownership caps (with initial allocations grandfathered).

C) IFQ allocations to cooperatives - The annual allocations of IFQs of cooperative
members would be made to the cooperative, with use of those shares governed
by the cooperative agreement.

D) Leasing - Leasing among cooperative members would be unlimited. For IFQ
holders that are not cooperative members, leasing would be aliowed for the first
5 years of the program.
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E) Inter-cooperative transfers - Transfers between cooperatives would be
undertaken by the members individually, subject to ownership caps. Requiring
the inter-cooperative transfers to occur through members is necessary for the
application of the ownership caps.

F} Four entities are required for a cooperative - The requirement for four owners to
create a cooperative would require four unique entities to form a cooperative.
Independent entities must be less than 10 percent common ownership without
common control (similar to the AFA common ownership standard used to
implement ownership caps).

G) Menitoting and enforcement at the cooperative level - The monitoring and
enforcement of harvest allocations would be at the cooperative level (rather
than the individual level). Cooperative members would be jointly and
severally liable for the actions of the cooperative.

Vertical Integration Caps (from the February 2003 motion)

The Council clarified that the 5 percent cap on QS heldings by processors shall exempt only the primary
corporate precessing entity from more restrictive generally applicable caps on QS holdings. All individuals
and subsidiaries will be subject to the general caps on Q8 holdings.

A/B Share Linkage (from the April 2003 meeting}

At its April 2003 meeting:

The Council clarified that the A/B share component of QS will be linked for purposes of transfers.
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Regulation Issue/Comment Council motion Suggested solution
Section provisions

§680.1 The rationale for having both ECCOs and ECC entities is not clear. The ECCO | p.18, 4. Identification of | Establish a single entity to

seems {o be the entity that holds shares for 2 community, while the ECC entity
has the right of first refusal. The Council motion contemplates a single entity to
serve both of these purposes. In addition, it is unclear that one entity would
have the ability to exercise a ROFR, but not be able to take possession of
shares on the exercise of that right. In addition, given the administrative
burden of the program, it is unciear why the agency would like to oversee
additional entities/organizations.

the Community Groups
and QOversight

hold the right of first refusal
and any community shares.

§680.6(c)(2). (e}(2),

The time for providing the completed submission of historic data is limited to

Extend time for submission

and (0){(2) 60 days after final rule becomes effective. Given the historic nature of these of histeric data.
data and the complexity of consolidating Inforrnation into reports, substantially
greater time should be permitted for providing these data.

§680.6(cH3), (e)3), The rule provides for the submission of information concerning the 2004 p. 21, paragraph B. 4., Remove provision requiring

and (g)(3) fishery, which might be used as a baseline for estimating the economic and committee minules submission of data from
impacts of the rationalization program on the fishery. The Council motion from June 25, 2002 and | 2004 fisheries.
suggests that regulation follow the committee recommendation that data not September 5, 2002,
less than 2 years prior to the rationalizalion program be used for estimating
rationatization impacts.

§6B0.6(i) The verification of data provisions require the data provider to provide & broad Extend period to respond to
range of data on request within 15 days of receipt of the request from the data request for additional data
collector. Given the breadth of data that may be requested for verification of for verification purposes.
reports, the 15 day response time is not sufficient.

§680.20(a)}(1) CVC QS holders should not be required to be in arbitration organizations in p.11, Binding Arbitration | Make membership in

the first three years of the program. Arbitration is oplional for these share
holders untif July 1, 2008. They could elect to join the arbitration process by
joining an arbitration organization, but should not be required to join.

System, 4. Shares
subject to binding
arbitration

arbitration organizations
optional for CVC Q3
holders prior to July 1, 2008

Diraft Comments of North Paclfic Fishery Management Councl io Proposed Rule
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Crab Rationallzation RIN (648-A547

December 2004

007 ¥AGNIDId
(9)1-D VANIOV



Regulation
Section

Issue/Comment

Council motion
provisions

Suggested solution

§680.20(a)(2)

The regulation should not limit negofiations to the preseason period. Although
the process for arbitration states that negotliations should be conducted in the
preseason (see, p.13 of the Council motion, Last Best Offer Binding
Arbitration, Process, 1 Negotiations and voluntary share matching}, the
purpose of that language is to define the matching of shares for purposes of
the arbitration procedure. The regulation suggests that IFQ and IPQ cannot be
used if parties do not reach a preseason negotiation. Nothing is lostin the
arbitration process from aflowing voluntary negotiations between holders of
uncommitted shares to occur after the season is begun.

p.13, Last Best Offer
Binding Arbitration,
Process, 1 Negotiations
and voluntary share
matching

“Prior” should be deleted
from the second line.

§680.20(a)(3)

The word “uncommitted” has been omitted front of IPQ in a few places. Only
uncommitted shareholders can negotiate deliveries with holders of
uncommitted IFQ.

Last Best Offer
Arbitration

Review section for omission
of the term “uncommitted”.

§680.20(d)(1)

The reference to paragraph {b){1) should be clear that CVC QS holders may
(not must) join Arbitration Organizations prior to July 1, 2008,

p.11, Binding Arbitration
System, 4. Shares
subject to binding
arbitration

Revise provision to exclude
CVC QS holders from
mandatory membership
until July 1, 2008

§680.20(d)(1){iv)

This provision permits a person to be a member of only one arbitration
organization. If a person is only permitted to be a member of a single
organization, holders of both IFQ and IPQ cannot meet the requirements of
the regulation to be members of separate organizations for IFQ and IPQ.

Revise to allow membership
in ong IFQ arbitration
organization and one IPQ
arbitration organization.

§680.20(e)(2)(ii)

This provision requires the use of the “Share Matching Approach,” the
“Lengthy Season Approach,” and “Binding Arbitration”. None of these should
be required of all participants since arbitration is intended to be voluntary. The
regulation requires arbitration organization membership and contracts that
defing the terms that govern arbitration participation. This provision is
overbroad.

Last Best Offer
Arbitration

Ravise to state that
participants shall engage in
arbitration subject to the
rules and to the extent
specified in the contracts.

§680.20(e)(2){v) This provision is overbroad, All information generafed pursuant to section This provision shouid be
620.20 would require each arbitration organization fo obtain documents that it deleted.
and its members have no access to.
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Regulation
Section

Issue/Commaent

Council motion
provisions

Suggested solution

§680.20(e)2)(v}B}(1)
and {2)

The provisions require the arbitration organizations to deliver notices to
uncommitted Arbitration [FQ holders. IPQ arbitration organizations, howsver,
have no way of knowing wha holds uncommitted IFQ.

General comment: As drafted, the arbitration requires the arbitration
organizations to deliver several different notices and pieces of information to
members that mest certain criteria. The regulation also places strict limitation
on the persons that may receive this information {i.e., only holders of
uncomnimitted IFQ are permitted to receive the terms of the arbitration finding or
the identities of the holders of uncommitted IPQ that are parties to an
arbitration proceeding). The provisions create a paradox under which the
persons (or organizations) required to deliver the netices are unlikely to ba
able to deliver the notices, because no person would be in a position to
receive the information that needs to be disseminated or know the identities of
the persons that need to receive the information. The regulation could
overcome this problem by providing arbitration organizations with the ability to
hire a third party for the delivery of notices. That third party should be required
to be independent of any associations with any {FQ holders or IPQ holders
{except for the management of arbitration organization notices) and be bound
to hold all information received confidential,

The provisions should be
revised so that persons
required to deliver notices
1) have access to the
names of those required to
receive the nofice, 2) have
access (o the informatlon
required to be delivered,
and 3} are required to
maintain confidentiality.

§680.20{N(4)

This timeline may not be appropriate for the first year delivery of the arbitration
formula.

Allow the same time as
permitted in {€)(6) for the
Market Report.

§680.20(h)(2)(i)(B)

This provision parmits IPQ holders to initiate arbitration. Only IFQ helders are
permitied fo initiate arbitration under the Council’s arbitration program.

t.ast Best Offer
Arbitration, EIS 2-48 and
4-162.

Limit arbitration initiation to
IFQ holders.

§680.20(h){3)(})

This section generally sete out the process by which arbitration is initiated.
Although the commitment of shares is defined in the definitions section of the
regulaticn (section 680.1, Committed IFQ and Committed IPQ}, the regulation
could be clarified, if the process for negotiated commitments were included
here.

Include description of
commitment definition in this
process description of in

{h}(3X).
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Regulation
Section

Issua/Commaent

Council motion
provisions

Suggested solution

§680.20(h)(3)(ii)

This section limits negotiations to “prior to the date of the first crab fishing

See comment

Delete “prior to the date of

season”. Negotiation should be permitted at any time, including after the conceming the first crab fishing season”
season opens, as long as participants are not committed 1o another share §680.20(a)(2) above. from this provision.
holder.

§680.20¢h)(3){iii}) The provisions conceming the "Lengthy Season Approach” should specify that | Last Best Offer Require share commitments
the adoption of this negotiation/arbitration approach is available only to Arbitration for participants to use the
persons that have committed shares. lengthy season approach.

§680.20(h)(3){iii} The inclusion of the provisions concerning the “Lengthy Season approach” at The provisions concerning

this point in the regulations adds confusion to the arbitration pracess. This
paragraph primarily concerns the commitment of shares and the process that
share holders undertake preceding, and possibly leading up to, Binding
Arbitration. The lengthy season approach is an alternative to that standard
procedure.

the lengthy season
approach should be
included in the contract for
the Contract Arbitraters, but
as a separate provision
outside the process
description here.

§680.20(h)K3)(iil)

The process for arbitration of the lengthy season approach is not well defined
in the Councl! mation. The regutation should not attempt to specifically define
that process.

p.13, Last Best Offer
Binding Arbitration
General, 6. Lengthy
Season Approach

The regulation should state
that industry should define
the procedure for arbitration
of the lengthy season
approach, including the
timing of the proceeding
and the ability of any IFQ
hotders fo join the
proceeding or opt-in to the
outcome of the proceeding.

§680.20(M)(3)(iii)(C)

IPQ: holders are not permitted to initiate arbitration under the Council motion -
the reference to "IPQ holders” iniliating the process should be removed.

Last Best Offer
Arbitration, EIS 2-48 and
4-162.

Remove the reference to
IPQ holders here.
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Regulation Issue/Comment Council motion Suggested solution

Section provisions

§680.20(h)(3Xiv}{B) This provision requires an arbitration [FQ holder to commit at least 50 percent Revise the provision
of the IFQ held to an IPQ holder to make a unilateral commitment. The concerning the minimum
provision should provide for the commitment of the lesser of 50 percent of the commitmant.

IFQ held and an amount of IFQ that results in the commitment of all of the

processor's IPQ. In the absence of this provision, a harvester may be unable Consider a lower threshold

to commit any IFQ to a procassor under the provision because the processor than 50 percent of share

does not hold sufficient IPQ to take most of the harvester's [FQ. holdings for a cooperative
unilateral commitment.

In addition, the regulation should consider a lower leve! than 50 percent for a

cooperative to make a unilateral commitment, since a cooperative represents

several share holders. A more appropriate threshold might be 50 percent of

the average share holding in the cooperative or the average shara holding in

the fishery.

§680.20{h)(3)(iv} The time period to initiate arbitration must be limited on both sides, since only | Last Best Offer Binding Limit IFQ holders from
one arbitration proceeding is allowed for each processor. The share matching | Arbitration, Process, 2. initiating binding arbitration
limit of 25 days before the start of the season is intended to also operate as a | Required Share- more than 25 days prior to
limit on the ability fo initiate arbitration. In the absence of a imit, a harvester Matching and Arbitration | the season gpening.
couid initiate an arbitration proceeding several months prior fo the season,
which is unreasonable for all parties including other harvesters that may wish
to deliver to that processor.

§680.20{h)(3)(iv)(D) This provision states that the “IPQ holder and IFQ holder may decide to enter { Last Best Offer Revise to provide that IFQ
Binding Arbitration”. Only IFQ holders can initiate the Binding Arbitration and it | Arbitration, EIS 2-48 and | holders can unilaterally
can be initiated unilaterally by IFQ holders. 4-162. initiate arbitration and that

IPQ holders cannot initiate
binding arbitration.

§680.20(h){3)(v) IPQ holders are not permitted 1o initiate arbitration under the Council motion. Last Best Offer All references to “IPQ

Arbitration, EIS 2-48 and | holders” initiating the
4-162. process should be removed.

§680.20{h){3)(v) This provision needs to limit arbitration to holders of shares that are committed | Last Best Offer Revise provision so that an

1o one another. Arbitration, Negotiation IFQ holder may initiate
and voluntary share arbitration with an IPQ
matching and Required holder to which the IFQ
Share-matching and holder has committed
arbitration shares.
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Regulation IssuefComment Council motion Suggested solution
Section provisions
§680.20(h}(3)(v}{A), The provisions referencing the use of Open Negotiations, the Lengthy Season Remove the references in

(B}, (C}, and (D)

Approach, Share Matching, and Performance Disputes do not work here
hacause of the timing of these actions and the timing for initiating arbitration.
For example, performance disputes will not arise until during the season, white
this arbitration referred to here is fimited to preseason. These references
should be removed, as the preceding language defining the terms of
arbitration are clear. The procedures for the lengthy season approach and
performance disputes should be defined in the contract, but not specifically
defined in the regulation.

{A), {B), {C), and (D) to the
open negotiations, lengthy
season approach, share
matching, and performance
disputes.

§680.20(h)(3){vi) There needs to ba a limit on the time during which a person can jein an Require the contract with
arbitration proceeding in order to prevent parties joining during the proceeding the Contract Arbitrator to
to disrupt the preceeding. speacify the terms and timing
of joining the proceedings.
§680.20(h){3){vi) The ability to join should be contingent on the IPQ holder having uncommitted Limit joining by requiring a
shares and the harvester making a commitment of IFQ commitment under
§680.,20(h){(3)(iv).

§680.20(h)(3)(vii) and
(vili)

The rationale for requiring separation of the schedule meeting and the mesting
defining terms of last best offers is not clear. it may be that antitrust concems
dictate that IFQ holders that are not part of an FCMA cooperative should not
paricipate in & joint meefing. If that is the case, a provision should be added to
that affact.

§680.20(h){(3){vill),
(ix), and {x)

These provisions should make clear that the arbitration wili apply to all
committed IFQ of the IFQ holder and the corresponding committed IPQ of the
IPQ holder. The arbitration outcome should decide the delivery terms of ali
shares that the parties have committed {0 one another.

Revise to make arbitration
apply to and fully binding on
all deliveries of committed
shares of the parties.

§680.20{h)(5)

Under this provision, information flow in binding arbitration is limit to the
information submitted by parties and market report and formula. The broad
availability of data to IFQ holders under notice requirements and FCMA
cooperatives could be argued to create an imbalance in the proceedings.

§680.20{(h)(8)

This provision makes reference to (h){6){v), which does not exist,
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Regulation
Section

Issue/Commant

Council motion
provisions

Suggested solution

§680.20(h)(11)(ii)

Using the same procedure for performance disputes as for other arbitration is
not possible because of the timing of arbitration and the timing of performance
disputes. The specific process should be defined by industry in the contract
with the contract arbitrator.

The contract with the
Caontract Arbitrator should
define the process for
resolution of performance
disputes through arbitration.

§680.20(h)(11)(iii)

It is unclear how arbitration can be "unsuccessful”.

The reference to
“unsuccessful” arbitration
should be removed or
explained.

§680.21

This provision in the rule should not require that harvest cooperatives be
FCMA cooperatives. The Council motion establishes a “harvesting
cooperative” that is intended to coordinate harvests of its members’ IFQ to
achieve efficiencies in the fisheries. The terms that govern these harvesting
cooperatives are delineated in section 6 of the Council motion {p. 20}, with
further clarification in item 13 of the Clarifications {pp.25-8). The motion and
clarification describe a system of coordination of harvests that would be used
to pursue fleet consolidation. Similarly, the clarification describes systems of
lsasing and use of allocations. No mention of marketing or negotiation
activities is made in either the motion or clarifications.

In the arbitration section of the motion FCMA cooperatives are distinguished
as the only cooperatives that may negoetiate on behalf of their members. The
currerit regutation disregards this critical distinctiot, treating all cooperatives
as FCMA cooparatives and thereby limiting the abifity of processors and their
affiliates to raalize the benefits of coordination of harvest activity that could be
achieved through the harvest cooperative structure the Councit has
developed.

The language of the Council distinguishes and requires FCMA cooperatives in
the arbitration program, the only portion of the motion in which a cooperative
would engage in negotiation. In addition, the motion specifically identifies the
role of its harvest cooperatives, Given the limited scope of harvest
cooperatives actions and the distinction of FCMA cooperatives in the
arbitration provisions of the motion, harvest cooperatives should net be
required to be FCMA cooperatives.

p. 20, 6. Cooperative
model options and
Pp-25-6, 13 Rules

governing cooperalives,

see also, Binding
Arbitration requiring
FCMA cooperatives for
purposes of
negoliations.

Remove requirement that
harvest cooperatives be
FMCA cooperatives.
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Regulation Issue/Comment Council motion Suggested solution
Section provisions
§680.21(a)(3) The provision prohibits PQS and IPQ holders and their affiliates 1o join harvest | p. 20, 8. Cooperative Remove this provision,
cooparatives. This limits the ability of vertically integrated harvesters to model options and
achieve harvest coordination efficiencies. {see comment related to §680.21 pp.25-6, 13 Rules
above) goverming cooperatives
§680.21(b)}(4) and (5) | Limiting a person to a single cooperative and “all or nothing” participation is EIS 4-34, 4-161, see Either remove the rule
inconsistent with Council intent. Doing so, will also limit ability of participants to | also Cooperative mode! | altogether or replace with a
achieve efficiancies. Any hoped for simplification in management is likely to be | options p.20 Council rule that permits a person to
lost either through individuals choosing not to join cooperatives (forcing the motion and 13. Rules enter one cooperative per
agency to manage substantially greater numbers of individual holdings) or the { goveming cooperatives | fishery or one cooperative
use of corporate structures to subvert the intention but not the letter of rules pp.25-6 Council motion. | per fishery and region.
(i.e., the establishment of different unaffiliated share helding companies for
different cooperatives). Strict administration of a single cooperative rule, which
would be necessary to achieve any saving in management of share
transactions, is likely to be ineffective and costly. In addition, a single
cooperative requirement is likely to result in substantially greater
intercooperative trades, each of which would need to be processed and
administered by the agency.
An alternative would be to allow a single cooperative per fishery or per fishery
and region. This approach would reasonably balance the agency's desire to
reduce administrative burdens while still allowing participants to realize
efficiency benefits of cooperative coordination of harvests. This approach is
also consistent with the EIS description of the program.
Draft Commaents of North Pacific Fishery Management Council to Proposed Rule 8

Allocating Bering Sea and Aleutian Islands King and Tanner Crab Fishery Resources
Crab Rationalization RIN 0648-A547

Deoer)her 2004

)




)

)

Regulation Issue/Commaent Council motion Suggested solution

Saction provistons

§680.21(d){4) Conversion of CVC and CPC IFQ to CVO and CPQ IFQ, respectively, on 1.8.1.9 and EIS 2-44 Require owner on board for
aliocation {o a cooperative effectively removes any owner on board CVC and CPC IFQ. Do not
requirement for C shares. The primary purpose of C shares is to provide active convert these shares to
fishermen with shares that can be used for leverage in negotiating the terms of CVO and CPQO when held
their employment. By removing owner-on-board requirements, C shares could by a cooperative.
be held by persons that do not fish in the fisheries. Even with owner-on-board ] .
requirements, C share holders can gain greatly by being cooperative The regulation should clarify
members, since cooperatives will coordinate the harvest of all of the that converted CVC [FQ are
cooperative’s shares. Participation in the discussions during which that fishing not subject to the Class
activity Is scheduled will be important to C share holders regardless of whether AlClass B split during the
the C share holders are required to be on board the vessels fishing their first three years of the
shares. pragram.

This provision also raises the question of whether the converted CVC IFQ
would be subject to the Class A/Class B split in the first three years of the
program. The regulation stiould be clear that the split shoutd not apply in the
first three years.

§680.21(M(4) Prohibition on cooperative members holding or transferring PQS and IPQ is See comment on Remove the prohibition on
likely to limit the achievement of efficiencies in the fisheries for a substantial §680.21 above. cooperative mambers
number of vertically integrated share holders. This provision is unnecessary, if holding or acquiring 1PQ
cooperatives are not required to be FCMA cooperatives. and PQS.

§680.21(g) In order to have effective use caps, the Council motion specifies that transfers | pp.25-6, 13. Rules Reguire cooperatives to
outside a cooperative (i.e., intercooparative transfers) are to be made through | governing cooperatives. | conduct intercooperative
individual members. Once IFQ are inside a cooperative any individual or transfers through members,
vessel caps do not apply to the movement of those IFQ within the cooperative. as described in the Council
In the absence of a requirement that intercooperative transfers be accounted motion.
for by individuals in a cooperative for purposes of applying use caps, the
program is without any effective use caps. For example, four persons all
holding QS at the cap could form a cooperative and acquire additional IFQ
through intercooperative transfer in excess of the use caps.

§680.40(b)(2)(i}(B)}2) | This provision suggests that regional designations apply to CVC QS “prior to 1816 The provision should read,
July 1, 2008." *on and after July 1, 2008.”
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Regulation Issue/Comment Council motion Suggested solution
Saction provisions
§680.40(c) and (d} Some participants would like an option that would allow individuals to receive
initial allocations of corporations and partnerships pro rated based on their
interests in the corporation or partnership.
§680.40 (c)(1){vii} This provision permits a person that purchased a license to remain in a fishery | 1.4.1, Option 1
to use the history of the vessel on which the license was used or an which the
license was based. The requirement that the vessel using the license have an
interim license could limit the application of this provision fo situations where
multiple license transfers were required to comply with vesse! length limits on
licenses.
§680.40(e}(1){i) and This provision refers to the TPD for each year. When taken logether with the 2.3, Option 1, footnote 1 | Ciarify method of allocation
{e)(ii}D) referance to the “average percentage of the TPD for a person” in (e)(ii}{D}, the | on p. 10 of the Council of processor individual
provisions suggest that the “average annual percentage™ approach to rmotion allocations is total individual
determining allocations will be used for processors, which is not correct. qualified history divided by
all qualified history.
§680.40(N(3) and (7) | The requirement of a ROFR contract at the time of application is inconsistent p. 17 of the Coungil An alternative is to require a
with the Council motion. PQS applicants need to enter the contract only if the | motion PQS applicant to submit a
ECC entity is designated by a time certain. contract signed by the
applicant, but not (not
signed by the ECC). If the
EEC entity is formed, it can
slgn the contract. A contract
will be formed only if the
EEC entity is formed and
the ECC entity signs the
contract prior to the end of
the appiication pericd. If the
ECCO is not formed by the
time of the allocation, the
ROFR is waived, as
intended by the motion.
§680.40(f) This section makes interchangeable use of the tenms “QS and PQS Community purchase Clarify application of ROFR
Application” and “QS or PQS Application” suggesting that QS Is subjectto a and right of first refusal fo only PQIS and 1PQ.
ROFR, which is not the case. options, p. 16-8 of
Council motion
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Regulation
Section

Issue/Comment

Council motion
provisions

Suggested solution

§680.40(h)(4)

This provision uses processor affiliation for determining whether a QS holder
receives Class B IFQ. Eligibility to receive an allocation of B shares in the
Council motion relies on whether the processor “controls” delivery of the 1FQ.
Use of a “control” standard for determining whether B shares will be allocated
has two effects:

First, if the processor halds a limited amount of IPQ, the A share only
allocation should be limited to an amount of IFQ that offset the IPQ holding,
with the remainder of the allocation subject to the Class A/Class B split, (See
EIS 2-41, which states holders of PQS and their affiliates that hotd QS would
be allocated Class A IFQ in the amount of their IPC holdings with the
remainder issued as Class A IFQ and Class B IFQ at the same ratio as those
allocated to independent harvesters.) Using this approach, a person receives
a Class A only IFQ allocation for only those [FQ that are controlled by the
procassor, with the remainder of the allocation {which is beyond the control of
the processor) as a Class A/Class B allocation.

Second, if the processor does not control deliveries (regardless of the number
of IPQ) held), the B share allocation will be necessary for negotiating strength
of the person controlling deliveries in their negotiations with processors
ganerally.

Issue: If a “control” affidavit is used for detennining who will receive B shares,
the term “controf” must be weil-defined, so that the signatory to the affidavit
knows what the attestation means.

1.64, EIS 2-41

Allocation of “only Class A
IFQ” should be limited to the
amount of cantrolled IFQ.
The rerainder of the
allocation should be subject
to the Class A/Class B
division of fully independent
harvesters.

The definition of controf
should be revised to reflect
the nature of control at
issue (i.e., does the IPQ
holder control the delivary of
the IFQ). This definition may
rely to some extent on
“affiliation,” but contro! of
deliveries shouid be
paramount.

§680.40(h){1) through
(@)

These provisions appear to make no [FQ allocations for CVC QS holders prior
to July 1, 2008. The CVC IFQ should not be subject to region or processor
landing restrictions during this time period.

1.8.1.6

The provision should make
¢lear that CVC QS holders
receive an allocation prior to
July 1, 2008.

§680.40(h)(5)(ii)

The term “IFGl TAC” used in the calculation of the Class A IFQ allecation and
the IPQ allocation is not defined. Care should be taken in defining the term to
show that prior to July 1, 2008, CVC QS yield IFQ that are not subject to the A
share landing requirements and that IPQ should be issued for 90 percent of
the CVO IFQ allocation. After July 1, 2008, CVC share hoiders will receive A
shares and IPQ will be issued for 80 percent of the CVO and CVC [FQ
allocation.

1.8.1.6 and EIS 244,

Clarify definition and
calculation of IPQ and Class
A IFQ allocations.
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Regufation Issue/Comment Council motion Suggested solution
Section provisions
§680.40¢h) and (i) These sections should contain the IPQ cap in 680.42 {c)(4), which limits the IPQ caps atp. 16 of the | Include allocation limitation
IPQ allocation in the Bristol Bay red king crab and Bering Sea snow crab Council motion in this section.
fisheries. Inclusion of the caps in the section on use limitations (680.42 (c}{4))
seems incorrect since the allocation is limited, not the use of the allocation.

680.40(1) The legislation authorizing the program provides in section 801{}}{7) provides inclusion of language from
that IPQ should not create a right, title, or interest in any crab, until that crab is the legislation in the
purchased from a fisherman. No similar language appears in the regulation. regulation,

§680.40(m) The contract terms for ROFR are not those in the Council motion. A cleaner Contract tems at p. 17 Use the language from the
approach would be to just copy the Council motion, rather than reinterpret it. of the Coungil motion. motion.

§680.40(m) For purposes of implementing the ROFR, “movement of shares from a firstor | General right of first Clarify provisions that apply
second class cily, if one exists, and borough, if a first or second class city does | refusal at pp.16-8 of the | to movement of shares from
not exist,” constitutes “movement of shares from the community”. Note that Council motion the community.
this differs from the coaling off period.

§680.40{m}2) The provision states that “any sale must be provided on the same terms” to Conlract terms at p. 17 Use the language from the
the EEC entity. This wording Is not a complete dascription of tha right of first of the Council motion. motion.
refusal, since the ability to exercise the right applies for a limited period and is
exercised by performing the terms, not receiving an offer.

§680.40{m)(6) Since ROFR applies to IPQ, this provision should be broadensd o include Contract terms at p. 17 Broaden the provision so
waivers with respect to IPQ. of the Councif motion. that waivers to apply to IPQ.

§680.40{(m)(7} Since ROFR applies to 1PQ, this provision should be broadened to include Contract terms at p. 17 Broaden the provision $0
ROFR with respect to IPQ. of the Council motion. that ROFR appliss to IPQ,

under the terms of the
motion.
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Regulation Issue/Comment Council motion Suggested solution
Section provisions
§680.41(c)(14i) Table is incorrect concerming CVC or CPC in lines (E) and (F). In line (E), the 1.8.1.7 Limit eligibility to receive
initial recipient of QS is not relevant {no provision authorizing recipients of an CVC and CPC shares to
initial allocation to receive shares is included for the acquisition of CVC and individuals who are U.S.
CPC shares). The only standard for eligibility fo receive CVC or CPC shares is citizens and “aclive
that the person acquiring the shares must be an individual that is a US citizen participants”.
and an “active participant” . Similardy, in line (F}), a cooperative cannot receive
shares since it doesn't meet those criteria, The line conceming cooperative
acquisition could ba deleted. Alternatively, a cooperative could be permitted to
recelve shares through an individual that meets the requirements, if the
agency wolld like to assume the added administrative burden of tracking
those transactions and performance of owner on board requirements.
§680.41(cH2)(iMB)X3) | Applications to receive CVC and CPC QS by transfer must be by individuals. 1.8.1.7 Limit eligibility to receive
CVC and CPC shares to
individuals who are U.S,
citizens and “active
participants”.
This section does not adequately parallel the Council motion. For corporations | 1.6 Use language from the

£680.41(c){2)(i}D)2)
{i) and (ii)

and other entities, one “owner” (not “member”) must mest the sea time
requirement, In addition, that same owner must hold af least a 20 percent
ownarship interest in the entity. The section does not exactly paraliel these
requirements.

Council mofion.

Clarify that ECCOs can hold

§680.41{(c)(3){i) and It is unclear whether the ECCO can hold and transfer PQS. The £ECCO should | p. 18, Identification of
(ii) be able to hold and transfer both QS and PQS. community groups and PQS.
oversight

§680.41(c)(3)i) and The provision states that each ECC must designate an ECCO. The rationale pp. 16-8, Community *Must’ should be changed
(ii} for this absolute requirement is unclear. Communities have the option of purchase and right of to “may”.

designating an ECC entity, but would waive the ROFR and not be parmitted to | first refusal options

use the community purchase privilege, if they chose notto.
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Regulation
Section

Issue/Comment

Council motion
provisions

Suggested solution

§680.41(d}2)()(C)

This provision requires a statement from an authorized representative of a
community that the ROFR has been offered on sale of shares oulsids a
commurity. Several aspects should be clarified here. First, a signature from an
authorized representative is too strict of a requireoment. A provision that
requires a PQSAPQ holder that is subject to ROFR to provide notice to ECC
entity (and the agency) of the sale is all that should be included here.
Otherwise, reluctance fo sign the authorization could lead to a delay in the
transaction despite proper notice of the sale.

Second, the notice is only required if the sale meets the requirements for the
ROFR (i.e., some transfers do not trigger the ROFRY). Intra-cormpany transfers,
transfers for use in the community, and some transfers of IPQ are not subject
to the ROFR. This is not clear from the way the provision is drafted.

Third, somewhera in the regulation the process of completing a sale on which
the ROFR is exercised should be stated. Under the Council motion, the EEC
entity should notify the PQSAPQ holder (and agency} of its intent to exercise
{and evidence of its earnest money payment). Then need some confirmation
of performance for the agency to finish the transaction.

pp. 16-8, Community
purchase and right of
first refusal options

Require notice of the
transaction only to the
holder of the ROFR only.

Require notice anly if sale is
subject to the ROFR.

Develop regulation defining
process for exercise of the
right.

§680.41(h)

Thig provision should require designation of the members of the cooperative
that are engaged in the transaction for puposes of applying use caps to the
shares a person may bring to a cooperative. In the absence of this limitation,
persons could join a cooperative and acquire shares in excess of the cap,
making individual use caps ineffective.

pp.25-6, 13. Rules
goveming cooperatives

Adopt requirement
consistent with the Council
mofion.

§680.41(}(1)(H

The community of Adak does not receive the ROFR. It should be expressly
excluded here.

General right of first
refusal, p. 16 of the
Council motion

Exclude Adsk from the
ROFR.

§680.41(j)(2){ii)

The community does not need to designate an ECC entity. If they do not the
ROFR is waived.

pp. 16-8, Community
purchase and right of
first refusal options

Change “must’ to “may”,
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Issue/Comment

Council motion
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Suggested solution

§680.41()(3)

Requiring the ECC entity to be a signatory to the transfer is inappropriate. A
ROFR only requires notice and the opportunity to exercise the right,

It may be useful to have PQS holders submit an annual report identifying the
amaunt of IPQ that it used in a community during the year and if used outside
a community, who used the 1PQ {which would be used to determine whether
the ROFR would apply to a future transaction).

pp. 16-8, Community
purchase and right of
first refusal options

Remove requirement for
signature of community
authorized representative.
Require that the transferor
provide evidence of notice
to the ECC entity.

§680.41()(4)

This provision seems to confuse the process of passing on the ROFR to a
successor. If the transfer is within the ECC, the recipient of the PQS would
need to sign a contract granting the ROFR to the ECC organization (not
“axercising the righi’) and agree to terms conceming the use of the shares in
the community in future years. In addition, the ECC entity need not have
signed the contract on application. The submission of the contract signed by
the recipient of the shares will allow the agency to delivery the contract to the
ECC entity for signature. If the ECC entity does not sign the contract the
ROFR would be waived.

pp. 17-18, Contract
terms

Revise process for intra-
community transfers
consistent with the Council
motion.

§660.41(j15)

The provisions defining the ROFR in the North Gulf need to limit the ROFR to
the same terms generally as the genaral ROFR. This means that the ROFR
applies only to the first transfer from the community of origin. These terms are
not clear in the current regulation.

pp- 16-18, Community
purchase and right of
first refusal options and
GOA first right of refusal

Revise regulation consistent
with the Council motion.

§680.41(1)(2) and {4)

These provisions concem the transfer of CVO QS and CVC QS, respactively.
They specifically provide, “Notwithstanding QS use limitations under section
680.42, CVO (CVC) QS may be transferred to any person eligible to receive
CVQ or CPO (CVC or CPC) QS as defined under paragraph (c} of this
section.” These provisions appear to override any use caps contained in
£80.42 {the only section of the regulation defining use caps). They should be
deleted in their entirety.

1.6.3 and 1.8.1.9

Delete these provisions in
their entirety,

§680.42(b)(1)(i)

This provision grandfather’s from the use caps any initial allocation receive
based on licenses owned prior to June 10, 2002. Some purchasers of licenses
since that date may have been pushed over the uss caps by the license
buyback. If a person bought a license after June 10, 2002 and would have
been under the limit, but the buyback put the person over the limit, they would
not receive an allocation over the cap.
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Regulation Issue/Comment Council motion Suggested solution
Section provisions
§680.42(b)(1){iii) The provision creates ambiguity conceming non-individuals holding CVC IFQ 1.8.1.7 Limit to CVC and CPC
and QS. CvC IFQ and QS may be held only by individuals. share holdings to
individuals.
§680.42(b){2) This lead in creates an ambiguity concemning individuals holding PQS and IPQ | 1.6.4 of the Council The lead in should read,
being exempt from the cap. Only corporations and other non-Individuals that maotion and Clarification | “Except for corparations and
directly hold PQS and IPQ are exempt from this cap. In addition, the 13 on p.26 other non-individuals as
exemption should be limited under cap described in {b}{4), not gensrally. provided in (b)}(4) and CDQ
groups as provided for in
(b)(3}."
§680.42(b)(3) and (4) | The rule limiting the acquisition of licenses (and history) in excess of the cap 16.3and 1.64 Add in control date.
after June 10, 2002 should apply to {b)}{3} (CDQ caps) and (b)(4) (vertical
integration caps), as well as the general caps.
§680.42(b}3) For CDQ groups, the individual and collective rule is used to determine 16.3 Add in "individual and
holdings for applying the caps. collective” application.
§680.42(b)(4) For PQS holders, the AFA-style 10 percent limited threshold rule is used for 1.6.4 and Clarification 13 | Clarify the method of
determining compliance with the vertica! integration cap on IFQ holdings. on page 26 of the motion | calculating holdings.
Under this approach all QS and IFQ heldings of the holder of the PQS and all | and EIS 2-43 ] )
of its affiliates are counted toward the cap. The application of this rule is not Clarify the application of the
clear from the regulation, cap and the limited
exemption.
A second issue arises in this provision of the regulation because this is an
additional cap to the cap In (b}{2)(i). This cap supersedes the cap in (b)(2){}
only for a corporation or other non-individual directly holding the PQS. In other
words, all individuats will stil be subject to the individual caps in (b)}{2){{).
§680.42(c}{1) Caps on PQS and IPQ use should the AFA-style 10 percent limited threshold 2.7.1 and EIS 2-46 Clarify the method of
rule, not the individual and collective rule. Under this approach ali PQS and calculating holdings.
IPQ holdings of the holder of the PQS and all of its affiliates are counted
toward the cap. The application of this rule is not clear from the regulation.
Draft Comments of North Pacific Fishery Management Councll to Proposed Rule 16
Allacating Bering Sea and Aleufian Islands King and Tanner Crab Fishery Resources
Crab Rationalization RIN 0548-AS47
2004
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Regulation Issue/Comment Council motion Suggested solution
Section provisions
§680.42(c)(4) The provision prevents the issuance of IPQ in excess of the “IPQ cap”in the p. 16, IPQ caps Move allocation cap to

Bristo! Bay red king crab fishery and the Bering Sea snow crab fishery. Itis
very confusing to have this provision in the section on “use limitations” since it
is not a use limit, but an allocation limit. The provision should likely be moved
to 680.40(h) and/or (i), which concem the aliocation of Class A IFGQ and IPQ.
The provision at a minimum must be referenced in that section.

section on allocations
(§680.40(h)(5).

§680.42(c)(5) This cooling off provision allows IPQ to be used inside the borough, if one p.16, Cooling down
exists, and inside the first or second class city, if a borough does not exist. period

This provision appears to limit use of shares outside of the first or second
class city in all cases.

Revise provision to define
boundaries based on
Council criteria.

§680.42{c)(7) This provision should also state that all CVC IFQ may be delivered to any 1.8.1.6, Option 2
RCR prior to July 1, 2008. (The section refers only to Class B CVC IFQ. Prior
to July 1, 2008, CVC IFQ is not subject to Class A/Class B division.)

Include CVC {FQ prior to
July 1, 2008,

§680.42(c) For purposes of applying processing caps, crab custom processed at a plant is | p.24, clarification 2
io be counted toward the cap of the owner of the plant. This requirement
appears to be missing.

Revise to add in custom
processing crediting toward
the processor cap.

§680.42(d)(5) Exemption from owner-on-board for CVC and CPOQ IFQ, if a member of a 1.8.1.11, EIS 2-44
cooperative is incorrect. Although the Council motion provides for CVC holders
to join cooperatives, the Council motion makes no mention of exemptions from
owner-on-board requirements. Owner on board requirements are fundamental
to the Council’s goal of having these shares support active fishermen.

Remove axemption to
owner on board for
cooperative membaers.

Table 7 The table mixes the concepts of eligibility and qualification. Eligibility defines 1.8.1.4
the persons eligible to receive an allocation. For CVO and CPO, holders of
permanent LLP licenses are eligible for an initial allocation. For CVC and CVP,
persons meeting the historical participation requirement {i.e., landings in 3 of
the qualifying years for vessels) and recency requirements {i.e., landings in 2
of the 3 most recent years) are considered eligible. Once persons are found
eligible, their allocations are based on the qualifying years shown in Column B.
The same subset of years would apply to all participants (CVO, CPO, CVC,
and CPC). Column E is incorrect. In addition, Columns C and D define CVC
and CVP eligibility, not qualification.

Revise table to reflect
difference between eligibility
and qualification.

Draft Comments of North Paclfic Fishery Management Councll to Proposed Rule 17
Allccating Bering Sea and Aleuflan Istands King and Tanner Crab Fishery Resources

Crab Rationalization RIN 0648-A347

December 2004




Regulation Issue/Comment Councii motion Suggested solution

Section provisions

Table 7 The table leaves out the season beginning in 1991 for Baring Sea Tanner 14.2 Revise dates in the table to
crab. The seasons shown in (2) and (3) ara one season, not two. include the 1991 BS Tanner

season,

Table 7 The table defines seasons with an opening and closing date. Often the last Clarify that these landings
landing of the season is made after the closing date. The regulation should be will count for determining
clear that iegal landings made after the closing date will be counted for allocations.
allacations.

General comment The Council motion provides that deadloss would be counted against quota. p.20 paragraph 13 and Include provision providing
This provision appears to be missing from the regulation. 1.7.3 for deadloss accounting.

General comment The Councit motion provides for the forfeiture of any overage from the last trip | 1.8.2 Clarify that all overages are
from a flshery and for penaltias for any overage in excess of 3 percent of the forfeited and that overages
unused quota on the last trip. These provisions appear to be missing from the in excess of 3 percent are a
regulation. violation.

General comment The Council motion provides that AFA crab sideboards would be removedon | 1.8.3and 2.8
implementation of the program. The regulation does not appear to contaln a
provision conceming the removal of AFA sideboards,

(General comment The Council motion outlines the terms that should govemn the management of | p.19, Additional

the Adak allocation of WAL brown king crab. No provision is made in the
regulation for management of that allocation.

provisions conceming
tha Adak allocation.

Draft Comments of North Pacific Fishery Management Council to Proposed Rule 18
Allocating Bering Sea and Aleutian Islands King and Tanner Crab Fishery Resources
Crab Ratlopalization RIN 0648-AS47

Dece- jzom

)




AGENDA C.j
Supplemental
DECEMBER 2004

DRAFT
November 29, 2004

PNCIAC MOTION ON NMFS DRAFT REGULATIONS FOR AMENDMENT 18 AND
19 TO THE BERING SEA AND ALEUTIAN ISLANDS KING AND TANNER CRAB
FMP:

PNCIAC supports the following:

1. Allowance for the formation of both FCMA cooperatives for non-affiliated vessels
and non-FCMA operating cooperatives to provide affiliated vessels the benefits of
rationalization, recognizing non-FCMA cooperatives cannot participate in price
formation negotiations.

2. For purposes of cooperative formation, C Quota Share holders should be recognized
as unique entities; recognizing the ten per cent rule still applies.

3. The definition of “affiliation” should be amended to include a broader range of
considerations including control of deliveries and underlying operating agreements;
further, the definition of affiliation should not be restricted to the ten per cent rule.

4. Concerning fishing overages, PNCIAC recommends any overage of three per cent, or
less of the “last trip” be forfeited, with the proceeds to be dedicated to the observer
program,; that additional sanctions for overages above three per cent may be necessary.
Further PNCIAC requests development of a post-delivery harvester QS transfer process
to accommodate in-season overages.

5. Concerning C Quota Shares, PNCIAC recommends that the definition of “active
participation” be included as a criterion for anyone holding C Quota Shares

MOTION ADOPTED UNANIMOUS
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To: The Norch Facific Pisheries Management Council, Ms. Stephanie Madsen, Chair,
and NOAA staff.

From: The Alaska Marketing Association
Jake Jacobsen, Manager

Re: Proposed Rules for amending the cxab FMP -~ Please include in Council
Notebook.

To Whom It May Concern:

The Alaska Marketing Association has operated as a cellective bargaining
cooperative {(under the Fisherman‘s Collective Marketing Act of 1934} since 1980
for the purpose of negotiating prices for Bering Sea crab fishermen. Following
are the comments of the agsociation managey. Mr. Jake Jacobsen, regaxding the
propogsed rules for implementation of the crab rationalization program. Mr.
Jacobsen has managed the association since 1994 and served as a co-chairman of
the committee appointed by the NPFMC to form alternatives fox an arbictyration
program.

Comments of Mr. Jacobsen:

My commenta deal exclusively with the aspects of the proposed rules
regarding price forxmation. Although I was not if favor of the NPFMC’s preferred
alternative for arbitration, I think the author(s) of the “proposed rules® have
done a good job of constructing a fair and workable program, upholding the
intent of the council and providing Fairmmess to both haxvesters and processors.
Implementation of the program will re¢uire cooperation between harvesters and
processors and it is our intent to work in good faith with procesgsors to
establish an effective program.

My commants include corrections and clarifications I consider necessaxy in
the final rules. I have set my comments within brackets in bold large type
following the section of text to which the comment is perxtinent. I have taken
liberties with the formatting of the text to make it easier for me to find, read
and organize. Sewveral sections have been deleted for the sake of brevity.

Thank you for your comnsideration ¢f my comments below. Please feel free
to contact me at 206 784-895448.

Fisheries of the Jixclusive Koconomic Zone Off Alaska; Allocating Bering
Sea and Adoutian slands King and ‘Tanner Crab Fishery Resources;
Proposed Rules

Sec. 680.2 Definitons.

In additivn to the definitions in the Magnuson-Stevens Act, in 50 CIR part 600, and Sec. 679.2 of this chapter, the terms
used in this past have the following meanings:

Adak community entity means the non-profit entity incorporated ynder the laws of the state of Alaska that tepresents the
community of Adak and has a boaxd of directors eleeted by the residents of Adak,

Affiiation means a relativnship between two or more entities in which one directly or indirectly owns or controls 2 10-
percent ar greater interest in, or otherwise controls anuther, or a thicd entity dicecdy or indirectly owns or controls a 10-
percent vt greater interest in, or otherwise conwols both. For the purpose of this definition, the following teems ace further
defined:

(1) Vintity. An entity may be an individual, cotporation, association, pacnesship, joint-stack company, toust, or any
other type of legal enuity, any receiver, trustee in bankruprey oc similar official o liquidating agent, or any ocganized group
of

4917 Leary Ave NW Sealttle WA 98107 Phone (206) 784-8948 Fax (206) 784-9813 ama@foxintemnet.com
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persons whether incorporated or not, thet holds direcr or inditect interest in:

M QS, PQS, IFQ, or IPQ; or,

() For purposes of the EDR, 2 vessel or processing plant vperating in CR (isheries.

() Indircct interest. An indicect interest 15 onc that passes through onc or mose intermediate entities. An cntity's
percentage of indirect interest in a second entity s equal to the catity’s percentage of dizsct intetest in an intermediate entity
muldplied by
the intcrnediate entity's dircet of indirect interest in the second entity.

(3) Controls a 10-percent or greater interest. An entity controls a J)-percent or greater interese in a second entity if
the first entiey:

) Conrrals 2 10-percent nwnership shate of the second entity, or

(i) Controls 10-percent or more of the voting stock of the second entity.

(4) Otherwise conuols. An enbty ptherwise controls another when the ficst entiy hax the power theough any other means
whatsoever to excecise a conteolling influence over the management or policies of the other entity, unless such power is
solely the cesult of an official position with such enriry.

Asbitration IFQ means:

(1) Class A CVO 1°Q held by a pecson who is not 2 holder of PQS oo 1PQ and who it not affiliated with any holder of
PQS or [PQ,

(2) Poor to July 1, 2008, CVC 1FQ held by 2 person who is eot a holder of FQS or IPQ and who is not affiliated with 2ny
holder of PQS or 1PQ that the holder has elecred o submit to the Arbitration System, and

(3) After July 1, 2008, Class A CVC IFQ held by a person wha is not a holder of PQS or 1PQ and is not affiliated with
any holder of PQS o IPQ.

(4) IFQ held by a crab harvesting cooperanive $o long as no member of that crab harvesting cooperative:

() Tlold= PQS or IPQ; or
{8) 1s affiliatcd with a person who holds PQS 0z 1PQ.

Abitration Q5 means:

(1) CVQ QS held by 2 pemson who is not a holder of PQS or 1PQ and is not affiliated with any holder of PQS or IPQ,

(2) Prior to July 1, 2008, CVC Q8 held by a petsun wh is nota halder of PQS or 1PQ and is aot affiliated with any o
holder of PQY o TPQ and that the holder has elected to submit to the arbiteation process,

(3 After July 1, 2008, CVC QS held by a person who is not a holder of PQS oc 1PQ and is not affiliated with any holder
of PQSor 1PQ .

Acbiteation System means the system cstablished by the contracts cequiced by See. 680.20 including the process by which
the Market Report and Non-Binding Price Formula are producad and the Binding Adbitcation process.

Committed [FQ means:

(1) Any Asbitrauon TFQ for which the holder of such JFQ has agreed or committed 1o delivery of crab harvested with the
1FQ to the holder of previously uncommitted 1PQ and for which the holder of the JPQ has agrecd to accept delivery of that
crab, regardless of whether such agreement specifics the price ur other terms for delivery or

{2) Any Asbitration 11°Q for which, on or after the daee which is 25 days prioc to the opening of the fisst ceab Gshing
season in the QS crab fishery for such TFQ, the holder of the IFQ has unilateally committed to delivery of crab haevested
with the 11°Q to the holder of previously uncommitted 1PQ, regacdloss of whether the 11°Q and IPQ holdess have reached
an agreement that specifies the price or other teoms for delivery,

Committed JPQ means any 1PQ for which the holder of such I°Q has received a commitment of delivery from a holder
of Adbireation TFQ such that the Abitration 11°Q is committed 15°Q, regardiess of whether the Arbitration IFQ and 1PQ
holders have reached an agreement that specifics the price or other terms for delivery.

Crab coopemtive I1() means the annual catch limit of 1FQ crab that may be harvested by a crb harvesting caoperative
that is law fully allocated a harvest privilege for a specific portion of the TAC of a CR fishery.

Ceew means:

(1) Any individual, other than the captain or fisheries observers, working on a vesse) that is engaged in fishing:

(2) ot the purposes of the EDR, each employee on a vesse), excluding the captain, that partiapated in any CR fishery.

Lease of Q5/11Q or PQS/1PQ means a cemporary, anaval transfer of crab 11°Q or IPQ without the underdying QS or
PQA

QMutunl Agreement for pueposcs of the Arbitration System means the consent and agreement of Arbitration
Oeganizations that represent aa amount of Arbitration QS equal w meore than 50 percent of all the Arbitration QS in a
fishery, and an amount of PQS cqual to more than 50 percent of all the PQS in 2 fishery based upon the Annual Atbitcadon
Organization Reports.

4917 Leary Ave NW Seasttls WA 98107 Phone (206) 784-8948 Fax {206) 784-96813 ama@foxintemel.com
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Processing, Ot to process means the prepasation of, Ot o preparc, ceab to render it suitable for human consumption or
storage. This includes, but is not limited to, cooking, canning, butchenng, sectioning, freexing ociong. | 1 think it would be
a good idea to specifically state that deliveries for the purpase of live shipping are allowed. Crab deliveced for the purpase
of live shipment are not suitable for consumnption of storage. In addivon, live shipping is not cunsidered “processing” as
defined by ADEG or USCG. 1 think the intenr here is tn continue to allow all typical pre-rationalization product forms. |

Uncomrmtted 1FQ means any Adbitcation 11°Q that is not Commitred 11Q.
Unecommitted 1PQ means any 1PQ that is not Committed 1PQ.

See. 680.3 Relation to othet laws. Deleted
Scc. 680.4 Permits.

Section Deleted

Scc. 6808 TFacilitation of enforcement. Leleted -
See See. 600.730 of this chapter. Deleted -

Sec. 6B0.9 Penaltes. Deleted -

Subparn B-Management Mcasures

Sec. GBD.20 Arbiteation System.

Applicability~—
[The following text should be inserted: “Types of cooperatives governed under
this section: The regulations in this section apply only to crab hatvesting
cooperatives that have formed for the purpose of applying for and of fishing
under a crab cooperative IFQ fishing permit issued by NMES”. Inclusion of this
language is consistent with Sec. 680.21 and would help to preserve activities
permitted under the FCMA for collective bargaining cooperatives.]

(1) Atbitration System, All CVQ and CVG QS, PQS, Advitwtion IFQ, Class A 111Q holders, and 1PQ holders must enter the
contracts as presceibed in this section that establish the Arbitration System. Certain parts of the Arbitration System ace
voluntary for some partics, as specified in dhis section, All contract provisions will be enforced by parties to those contracts.

(@) Open negntiatinn. At any time prior to the first crab fishing season for that crab fishing year foc that crab QS fishery,
any holder of uncommitted TFQ may negotiate with any helder of uncommitted 1), the price and delivery terms for that
scason or for future seasans for any uncommitted 11°Q and TPQ. QS halders, uncommitted 11°Q) holders and PQS ac [1PQ
holders may freely comtace sach other and imtiate open negotiations.

(b) Liligibility for Adbitration System—(1) Arbitration Organization. The following persons aze the only persons digible to
join an Asbirration Organizadion:

(@ Holders of CVO and CVC QS,

(1} Holders of PQS,

(iii} THoldecs of Arbieration TFQ,

() Holders of Class A 1FQ affdiated with a I'QS o1 JPQ holder, and
(v) lolders of 1PQ.

(2) Persons Edigible to Use Negotiation and Binding Arbitration Pracedures. The following persons ace the only persons
clipble to enter coneeacts with a Contract Arbiteator to use the negotiation and Binding Asbitcation procedures described in
patagraph (h) of this section o resolve price and delivery disputes or negntiate remaining contract terms not previously
agrecd to by IF(Q) and IPQ holders under nther aegotiation approaches:

@ Holders of Arbitration TFQ, and
() Holders of IPQ.

(3) Persons Ineligible to Use Negotiation and Binding Acbitration Procedures, Holders of 11°Q or Q5 that are affiliated
with holders of PQS oe TPQQ are incligible to enter contracts with a Contract Adbitrator ko use the negotiation and Binding
Asbitration procedures described in paragraph (h) of this section w resolve price and delivery disputes or negotiate
temaining contract terrns not previously agreed w by 11°Q and 1PQ holders under other negotisuon approaches.

4917 Loary Ave NW Seattle WA 96107 Phone (206) 784-8948 Fax (206) 784-9813 ama@foxintemet.com
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(¢) Prseason requirements for joung 30 Atbitration Organization. Al holders of CVQ and CVC Q5, PQS, Arbitraton
1¥Q, Class ATFQ, and TPQ must join and rmaintain a membership in an Arbitration Organization a5 specificd in paragraph
(d) of this secon. Al holdets of Q8, PQ5, V0 or CVCTFQ, or PQ must join an Acbjreation Orgzanization at the
following Bmcs:
(1) For QS holders and PQS holdees crcept as provided fox in paragraph (©() of thas secuon, ot Jater than
May 1 of each year for the crab fishing year that begins oo July 1 of that year.
] 1(12) Yor 1EQ holders and IPQ holders, not later than 13 days after the ispuance of ITQ and [PQ for that crab QS
ishery.
(3) Dunng 2005, QS and PQS holders must joire an Arbiteation Qrganization as described in paragraph (d) of
this section not later than July 1, 2005.
(d) Formation pracess for an Atbitcation Organization.
(1) Arbitration Otga.l'lizations must be fomed w select and contracta Market Analyst, formula Adoitrator,
Conteact Arbitcator(s), and establish the Arbitration System, including the payment of COSES of arbitration,
Jescribed in this section for each crab QS fishery. All persons defincd in paragraph (0)(1) of this seCTOT MUSE join
an Atbitration Organization.

@) Acbitsation Qs/TFQ Atbitration Organizagon. 1Tolders of Arbitration QF and Arbitration IFQ
pust join an Arbitration QS/11Q Arbitgation QOrganization. This Adbitzation (rganizaton may 1ot have
members who are not holders of Arbitration QS or Arbitration Q. Arbirration QS holders and
Agbiteation THQ holders may join separate Arbitration QS/1¥Q Arbimation Orgamzatons. The
mechanism for forming an Atbitcation Organization is derermined by the members of the organization.

Gy PQS/1PQ Atbitcation (rganization. Holders of PQS oc TPQ must join a PQS/IPQ Atbitration
Organization. 'This Arbiteation Organization may not have members wha are nat holders of PQS or IPQ.
PQS holders and 1PQ holdess may join separate PQS/IPQ Arbitration Organizaons. The mechanison
for Forming an Afbitraton Organization & determinad by the
members of the DIEATIZAtON-

(i) Affiliated QS/TFQ Abiteation Organizacon. Holders of CVO Q8 or Class A 1EQ affiliated with 2
PQS or 1PQ holder must join an Afflated QS/11Q Atbitration Orgamzanon Ths Arbitration ~

izaaon may not have members who ate not notders of Q5 or 1FQ affilvated with 2 QS ot 1PQ
poldee. CVO QS holders and Class A JFQ holders may join scparate Affihated QS/IFQ Artbitration
Organizations.
‘The mechanism fort forming an Arbitration Qrganization is determuned by the members of the
organization.

(v) No person may be a member of more than one Arbicration Orgamzaron for 2 crab 5 tishery
duging 3 crab fishing yeac

(2) iach Arbiuation Organization must subemit a corplete Annual Atbitration Organizaian rcport 10 NMFES. A
complete repoTLMust inchude:

@ A copy of the business license of the Adbitration Organuzation;

(1) A statcment idennfying the enembers of the organizauon and the amount of Adntaanon QSand
Adbitration (FQ, Non-Abicration Q8 and Nop-Arbitration 11:QQ, or PQF and 1PQ held by cach member
and represented by that Arbitration Oeganization;

(i) QS, Qs 1IFQ, and TPQ ownership informagon on the members of the orRanzauat;

(iv) Management ofganizatn information, including:

{A) The bylaws of the Advitration Urganization;
() A list of key petsonnel of the management organizanon mcluding, but not Timited to, the
board of directors, officers, tCprEsENtAtivES, and gny manapues,

(v) The name of the Arbitration Organizaton, permanent busincss mahing addresses, name of contact
persons and addinonal contact information of the managing personnel foe the Arbitrtn Organization,
resumes of management personnl; and

(vi) A copy of 21} minutes of any meetiag held by the Arbitation Orgarutation of 30y members of the
Arbiteation Qrganization.

{3) An Arbitration Qrganization, with members who are QS o PQS holders. must subrmit 3 complets Annual
Adbitration Organization Report ©© NMES by lectromc (@i to the Regional Admymsteatnr, Nasonal Marne
Vigheries Sexvice, or by mad addressed to the Regional Administeator. National Mannt Fishencs Service, Post

Office Box 21668, Juricdy, Alaska Y9802 by:
@) Junc 13, 2005 for the ceab fishing year beginning on July 1, 2005.

m
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() May 1 of each subsequent yeac for the erab fishing ycar beginning on July 1 of that year.

(4) An Adbitration Organization, with members who ate IFQ or IPQ holders, must submit a complete Annual
Adhbitgation Organization Report to NMFS by electeonic mail t the Regional Administeator, National Marine
Fisheries Service, or by mail sddressed to the Regional Administrator, National Manine Fisheries Service, Post
Office Box 21668, Juncau, Alaska 99802 by not Jates than 15 days after the issuance of THQ and TPQ for that crab
QS Gishery.

(e) Role of Arbitration Organization(s) and annual tequircments.
(1) The members of each Arbiration Osganization must enter into a contract that specifies the terms and
conditions of participation in the organization.

{) The contract with members of an Arbitration Q5/THQ Arbitration Organization, or a PQS/TPQ
Adviration Qrganization shall include the terms, conditions, and provisions specified n paragraph (e}Q2)
of this section,

(@) The contract with members of an Affiliated QS/THQ Arbitration Qrganization shall include the
teems, conditions, and provisions in pasgreph (€)(3) of this secdon.

(2) Provisions for Advitation QS/FQ Acbitcation Organizations, and PQS/1PQ Arbitration Organizations—(i)
Selection of Market Analysy, Formula Artbitrator, and Contract Adbitrator(s). A provision authonzing the
Atbiteation (cganization to act on behalf of its members in the sclection of and contracting with the Marker
Analyst, Formula Asbitrator, and Conteact Acbitrator(s) under patagraph (¢)(4) of this section.

(i} Agreement to partiapate in the arbitration process. A provision authonzing the Arbitration
Organization to requine it memburs to use the Lengthy Scason Approach, Share Matching Approach,
and Dinding Arbitration defined undes pacagraph (h) of this section.

(iii) Confidentiality of information. A provision that a member that is a pacty to 2 Bindiag Atbitration
proceeding shall sign a confidentiality agreement with the party with whom it is atbitradng stating they
will not disclose ar any time to sny petson any information received frum the Contracy Arbitraver or any
other party in the course of the arbitration. That confidenniality agreement shall specify the potential
sancrions for wiolating the agreement.

(v} Provision of snformation to members. A provision requiting the Arbitration (rganization to
provide to its members:

(A) A copy of the eontracts for the Macket Analyst, Formula Arhiwrator, and Contract
Adbitrator for gach fishery i which the member participates;

(B) A provision that tequires the Arbitration Organizarion to deliver the Markct Report and
the Non-Binding 1’dce Formula for cach fishery in which the member participates within 5 days
of its reease.

(v) Inforoation relcage.

{A) A provision requiring that the Acbiteation Organization deliver to NMFES any data, information, and
documents generated pucsuant to this section.

(B} n the case of a PQS/IPQ Arbitration Qrganization(s),

{1) A provision that requires the Asbitration Organization o pravide foc the delivery of the names of
and contact informmanon for its members whe hald uncommitted 1PQ, and to idenofy the ogional
designations and amounts of such uncommitted P, to any pecsons thar hold uncommitted Adbitration
11°Q and prohibits the disclusure of any information received under this provision to any petson except
those holdes of unenmmitted Arbitration 11°Q. ‘The provision will coquice that infoemation conceming
uncommitted 1 PQ be updated within 24 hours of a change of any such information, including any
commitment of IPQ, and that information be provided to those persons that hold uncommitted
Asbitration TFQ. Thie provision may incdude a mechanism w provide information to uncommirted
Agbitration IFQ holders through a secure website, o through other electronic means;

{2) A provision that requites the Arbitraton Organization to arrange for the delivery ta all holders of
uncommitted Arbitraton IF(Q the tesms of a decision of a Contract Arbitrator in 2 Binding Arbitration
proceeding involving 2 member that holdz uncommirted FPQ within 24 hours of notice of that decisinn.
‘This provision may include a mechanism to provide information to uncommitted Arbitration [1°Q
holders through a secure website, or through other clectronic means; and

(3) A provision that reguires the holders of uncommutted 1P() to provide informanon conceming such
uncommittcd IPQ as necessacy for the Arbitration Organization  comply with this paragraph and
prohibits the disclosure of any such information by a member to any person, except as directed therein.
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{vi) Costs. A provision that authorizes the Arbitration Organization to entet into a contract with all othes arbiteation
organizations for the payment of the costs of arbitration as specified under this section.

(&) Payment of costs for arbitration. (1) The arbitcation organizations must establish a contrace that requires the
Payment_ofall costs of the Market Analyst, Formula Arbitrator, and Contract Arbitrator(s), dissemination of
information conceming uncommitted IPQ to holders of uncommitted Atbitration 15Q, and the casts of such
persons associated with lengthy season approach, share matching approach, Binding Asbitration, quality and
Eeigomwnce disputes, to be shared equally by all IPQ holdess and Abitration TFQ holders and Class A 1FQ

olgess.

(2) These costs shall be shared based on the amount of TPQ or IFQ held by each person.

(3) These costs shall be divided so that the IPQ holders pay 50 percent of the costs and the Arbitration IFQ and
Class A IPQ holders pay 50 percent of the costs.

(4) PQS holders shall advance all costs and shall collect the contribution of Class A JFQ holders at landing
subject to teems mutually agrerd by the acbitration organizations.

[Arbitration organizations will incur some cost, perhaps substantial cost,
preparing for and executing an arbiteation proceeding. The rule provides
payment for analysts and arbitrators but does not provide for the sharing of the
expenses of the arbitration ofganization initiating the action. Non-member IFQ
holders may opt-in to an arbitration result without sharing the full cost of the
arbitration.

The result is a negative incentive for IFQ holders to support a professional,
informed and useful arbitration organization. The burden of maintaining such
an organization will fall to responsible IFQ holders while freeloaders wait for the
smoke to clear and opt-in to the result.

One solution to this problem would be that the opt-in provision would only apply
to IFQ holders who belong to the arbitration association directly involved in an
arbitration proceeding. IPQ holders can notify other asbitration organizations of
a proceeding and those organizations can do their own work and bring their own
information and price ideas to the table at that time. Their membess can then
opt-in if they want to.

Anothert alternative would be to allow an opt-in fee set by the arbiteator for IFQ
holders who are not members of participant arbitration

organizations. ]

(wii) Negotiaon methods. A provision that prohibits the Acbitration Otganization fcom engzging in any contract
negotiations on behalf of its members, except for those necessary to hire the Market Analyst, Fotmula Arbiteator, and
Contract Arbitrator(s). ] .

[I understand why this provision is important to avoid anti-trust violations for

Processors but I am not sure why this provision should extend to harvester
Arbitration Organizations organized as FCMA collective bargaining associations.
It is my understanding that individual IFQ entities may form an Arbitration
Otganization with one member. Is that member then prohibited from forming a
contract on his own behalf?]

(viii) Transfer of QS, PQS, IFQ, or IPQ. A provisiop under which members of the Asbitravon Organixation ageee that
any tansfer of QS, PQS, IFQ or IPQ shall be conditioned on the purchaser of such Arbitradon QS, PQS, Arbitration IFQ,
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ot Non-Acbitraton Clags A | FQ, o1 IPQQ being 2 member of an Arbitration ()rganization thac satisfics all of the applicable
requirements of this section and such purchase being subject 1 afl of provisions of the Acbitration System that apply 1) the
holder of the transferred QS PQS, 11°Q, or IPQ.
(=) Eaforcement of the contract, Violations of the contract shali be enfoeced under civil law.
{3) Peovisions applying to Affiliated S/} FQ Arbitration Ocganizations. The provisions that allow for the
Provision of information 1o members, paymene of costs, limits on the transfer of QS, PQS, 11:Q, and IPQ, and
snforcement of the contrace as desenbed under paragrphs (@), (), (viil), and (1x) will apply o the contract
Amang members of an Affiliated QS/ IFQ Adbitragion Ocganization(s).
(4) Pmocess for selecting of Market Analyst, Forrnula Arbitrator, and Coneract Arbitcato(s).
@ For cach eab fishing year, Q8 holders wha are members of Acbitration S/ 11Q Arbiteation
Organization(s) and PQS holders who are members of PQS/IPQ Arbitmation Organization(s). by munual
agreament, will select one Market Analyst, one Formula Asbitratog, 2nd Contracy Arbitrator(s) for cach
crab QS fishery.
[ Can Afifiliated QS arbitration organizations also select “one Market
Analyst, one Formula Arbitrator, and Contrace Arbitrator(s) for each crab

QS fishery” or are they lumped with either harvesters or processors? ]
The number of (.‘tmm;ct Atbitrators scleeted for cach fishery will be subject ¢ the mutual agreement of

ling establiched in paragraph (c)(4)(i).

() The arbiteation Organizatons representing Arbitation QS holders or PQS holders in a ceab fishery
shall cstablish by rmutyal agreement the contracyugl obligations of the Market Analyst, Formula Atbirrator,
and Conteact Asbiteator(s) for cach fishety, which shalf provide that the Market Repare and Non-Binding
Pricc Formula are peoduced not later than 50 days prior 1o the fisst crab fishing season for that crab Q%
fishery in that ceab fishing year cxcept ag provided in paragraph (€}(6) of this section, The contractual
obligations of the Market Arnalyst, the Formula Adbitreror and Contract Abitrators will be enforced by
the parties to the conteact.

(n) The same person mmay be chosen for the positions of Macket Analyst and Formula Arbitrator for a
{ishery.

() A person sedected to be a ¢ ‘vatract Arbitrame may aot be the Matket Analyst or Formula
Arbitrator, and shall not be in the employ or gtherwise assovidted with the Macker Analyst ot lormula
Atbitrator, for tha fishery.

{3) Notification to NMES. No lager than Junc 1 for that crab fishing yeas, except as provided in paragrph (&}(6)
of this section, the acbiteation IgAnizations fepresenting the holders of Arbiteation QS and PQS in each fishery
shall notify NMFS of the persons selected as the Magket Analyst, Formula Arbitrator, and Conteact Arbiteator(s)
for the fishery by dlectronic mail addressed 1o the Regional Administator, National Marine Uisheres Service, or by
mail addressed o the Regional Administeator, National Marine Fisheges Scovice, Post Office Box 21668, Juneay,
Alaska 99802. The arbitration ogamzations shall indude a list of arbitration organizations that mutually agreed to
the selection of the Market Analysr, Frsrmula Atbitracor, and Contrace Arbitratoc(s) and signatures of
Tepresentatives of those acbitration onEANiZatons and a capy of the conteact with Masket Analyst, the Formula
Arbittator, and cach Contract Arbitraror, The notification must inclyde 4 curgiculum vitae and other relevant
biographical material for cach of these individuals,

(6) First-year implementarion, Pusing 2003:

) Seleetion of and establishment of the contractual obligations of the Market Analyst, Jormuta
Atbitrator, and Contrace Arbitrator(s) a5 required under this section shall occur not later than July 30,
2005; and

() The Macket Reporr and Non-Binding Price l'ormula shall be produced not fater than 25 days prior
to the first crab fishing season for that erab QS fishery in thar crab Gishing year as required under this
section,

(0 Roles and standards for the Market Analyst and process for producing the Market Report ‘

{1) For cach crab Q8 fishery, the Arbitraton QS/1FQ Arbitvation Organizations and the PQS/PQ Aditreation
Organizationx shal) esaablish a conteact with the Macket Analvst vo produce a Market Repor for the bishery. The
teems of this contract muse speaify that the Marker Analyst must produce 2 Marker Report that ghall provide an
analysis of the matket for products of thar fishecy.
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(?) The contract with the Marsct Analyse must specify dhac
) The Market Analyst shall base the Market Report:
(A) On a survey of the rmarket fot crb products produced by the fishery,
@ ln_formatiun provided by the 1PQ and 1KQ holders regarding market conditions and
expestatons.

Gii) To the extent 1PQ and J¥Q holders provide information requested by the Market Analyse, they
raust provide such iaformativn directly to the Market Analyst and not to any other 1PQ hotder or 1FQ
hotder, ercept that IFQ holders that are members of any single crab harvesang cooperapve may share
such information with other cncrmbers of the same crab harvesting cooperative wha are avthorized to
particpate in the acbitration systecn.

@v) The Matket Analyst

(A) May mect with 114Q holdess who ate members of any single ceab harvesting cooperative
collectively,

(®) Shall meet with TPQ hulders individually

() Shalt meet with distinct crab harvestng couperatives indiwndually,

(D) Shall meet with [1:Q helders who aze not members of the same crab harvesting
cooperauves individually.

(v) The information provided to the Market Analyst by IPQ and 16Q holders must be historcal
information based on activities occurang more than three months priot to the genertion of the Market
Report.

tvi) The Market Analyst shall kecp confidential the identity of the source of any particulac mformanon
cantained in the repore. The Marker Analyst may now genceally the sources feom which it gathered
nformation. The sepos shalk:

(M) Inchude only data that is based on information regarding activites agcurring mnce than
three months prior to the geoeration of the Matket Report,
include anly saustics for which there are at Jeast five peavidets repoting data upon
which cach stabistic is based and for which no single provider's data represents rmorc than 25 Vot
ercent of a weighted basis of that statistic; and
() Sufficiently aggregate any information disseminated in the ceport such that it would aot
identify specific price information by an individual provider of information.
(vif) The Masket Report chall congidec the followang factors:
Current ex-vessel prices, induding ex-vesscl prices ceceived for crab harvested under

Class A, Class B,and CVC 1FQ permmits;

(8) Consumer and wholesale pruduct prices for the processing sector and the parsaipants in
the atbitation (Tecognizing the impact of sales to affitiates on wholesale pdcing);

(C) Innovanons and devdlopmants of the harvesting and processing SEELOt and the
pacticipants in the atbiteation (including new product forms);

) Vifhciency and productvity of the harvesting and processing SUctors (recognizing the
timitations on efficiency and productivity arising out of the mmanagement program structure);

(i2) Quality (including quality standacds of markets served by the fishery and recognizmg the
nfluence of hatvest stralegics 0o the quality of landings);

(F) The interest of maintaining financilly heaithy and stable harvesting and ProCessing
SECTOLS,

{G) Safery and cxpenditures for cnsuting adequate safety,

{H) Timing and Jocation of deliveries; and

(1) The cost of harvesting and processing 1ess than the ful 1HQ oc IPQ aocation (underages)
to avoid penahies for over-harvesting 1FQ and a mechanism for seasonably accounting for
deadioss.

{wiil) "These shall only be one annval Magket Report for cach fishery:

@x) The Market Analyst shall not issue intetirn of supplemental rEpoTs for vach fishery,

(3) ‘The Macket Arialyst shall not disclose any information to any pceson not required under this section.
(4) The contract with the Market Analyst must specify that the Market Analyst will provide the Market Report
not latey than 50 days prior © the first ceab Gishing scason for that crab QS fishery in that crab fishing year W
{0 Fach Asbitraton Organization in that fishery;
{1y NMFS5 by clectronic mail to the Regional Administeaton, ~~
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National Masaine Fishenas Service, or addressed to the Regional Administeator, Natonal Marine Fishenes
Service, Post Qffice Box 21668, Juneau, Alaska 99802,
(i) The Foomula Adbitrator and any Conteact Acbitrator(s) for the fishery.
(® Roles and standacds for the Formula Arbitrator.
(1) For each crab QS fishery, the Arbitration QS/TIHQ Abitation Organizations and the PQS/IPQ Arbitration
Organizacons shall establish a contract with the Focmula Arbitrator to develop a Non-Binding Price l'ormule.
() The contract with the l'ommula Arbitrator must specify that.

(i) The Fommula Arbitrator will conduct a single annual fleet-wide analysis of arbiteations to ¢stablish a
Non-Binding Price Forrnula under which a fraction of the weighted average first wholesale prices for crab
products from the fishery may be used to setan ex vessel poce

(1) The Non-Binding Price Formula shall:

{A) Be based on the historical distabution of first wholesale revenues berween fishermen and
processors i the aggregate based on arm's length fiest wholesale prices and ex-vessel prices,
nking into consideration the size of the harvest in each year; and

(B) Esuablish a price that preserves the historical division of revenues in the fisheey while
considering the following:

{1} Current ex-vessel prices, including ex-vessel prices received for crab harvested
under Class A, Class B, and CVC TFQ permits;

(2} Consumer and wholesale product prices for the processing secror and the
participants in atbiteations (recognizing the smpact of sales to affibates on wholesale
pricing),

(3) Innovations and developments of the hagvesting and processing sectors and the
participants in arbitrations (including new product forms);

(4 Efficiency and productivity of the harvesting and processing scctors (recogmzing
the Iimitations on efficiency and productvity adsing out of the management program
structure);

{5) Quality (including quality standards of markets served by the fishery and
recognizing the influence of hacvest stratcgies on the quality of landings),

{6) The interest of oaintaining financially healthy and stable hacvesting and
PrOCESSNG sectors;

(7) Safery and expenditures for ensuring adequate safety,

(8 Timing and location of deliveries; and

{9) "I'he cost of harvestng and processing less than the Rl TFQ or 1PQ allocation
(underages) to avoid penalties for overharvesting 11°Q and a mechanism for reasonably
accounting for deadloss.

{C) Include identification of various rejevant factors such as product form. delivery fime, and
delivery focation,

(D} Consider the ““highest arbitrated price” for the fishery from the previnus crab fishing
season, where the ~“highest atbitrated price means the highest atbutratad pace for acbutrations of
TPQ and Arbitration 1FQ which represent a minimum of at Jeast 7 peecent af the TPQ resulung
from the PQS in that fshery. For purposes of this process, the Formula Arbarator may
aggregaic up o theee arbitration fiadings o collectively equal 3 munsmum of 7 percent of the
IPQ. When arbitration findings arc aggregated with 2 or more enbues, the lesser of the
arbitrated prices of the arbitrated entities included to atain the 7 percent manumum be
considered for the highest arbiteated price,

(iii) The Non-Binding Peicc Formula may twly o any rclevant infarmaton available ta the Formula Adbitrator,
ncluding, but not limited 1o,
{A) Information peovided by the QS, PQS, 1PQ and IFQ holders m the fishery, and
(B) The Macket Repaort for the bishery.
() The Formula Atbitaton

(A) May meet with 1F(Q holders who are membecs of any single crab hatvesting cooperative
collectively;  (B) Shall meet widh JPQ holders individually

() Shall meet with distinct creb harvesting cooperatives individually;

(D) Shall meer with 1+Q holders who age not members of the same crab harvesting cooperanves
individually.
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[ Because an FCMA collective bargaining association is not a “harvesting”
entity or an IFQ holder, and QS/IFQ holders are allowed to belong to both
a harvesting and non-harvesting coop (as I understand), the arbitrator
should be allowed to meet with representatives (employees and
professional advisors) of the collective bargaining association co-op or with
members of that association. |

(v) The Formula Arbitcator may request any relevant informadon feom QS, PQS, IPQ, and 1¥QQ holders in the
fishery, but the Formula Acbitrator shall not have subpocna power.

(vi) May ubmain information feom persons othet than QS, PQS, 1PQ, and 1FQ holders in the fishery, if those
pecsons agree to provide such data, Any information that is peavided muscbe based on activities pecurring more
than three months prior w the date of submission to the Formula Adbitrator,

(vii} Shall keep confidential the information that is nut publicly available and not disclose the identity of the
persons providing speaific infoomation; and

(vii) The contract with the Formula Adbitrator must speaify that the Formula Arbitrator will provide the non-
binding price formula not later than 5{} days prior to the fiest cmab fishing scason for that ceab QS fishery in that
ctab fishing year un

(A} Fach Aditation Organizavon in that fishery,

() NMES by electronic mail to the Regronal Administeator, National Macine Fisheries Serviee, or
addressed to the Regional Administrator, National Marine Visheries Service, Post Office Box 21668,
Juneau, Alaska 998(2.

{C) The Markct Analyst and all Contract Acbiteators i the fishery.

(ix) ‘The Formula Arbiteator shall not disclose any information to any person not sequited under this section,
except as permicted by pacageaph () of this section.

() Roles and standards for the Conteact Arbiteator(s).

(1) For each crab QS fishery, the Arbitration 8/ 11%Q Asbitration Organizations and PQS/TPQQ Arbitration
Organizations shall establish a contract with all Conteact Adbiteators in that fishery thar specifies thar each Contract
Arbitrator may be selected to resolve a dispute conceming the terms of delivery, price, or other factors in the
fishery.

(.?)r{.:clcﬁun of Contract Arbiteators. The conteact with the Contrac Acbitrator shall specify the means by which
the Contract Asbitrator will be selected to cesolve specific disputes. This contract must specify that for any dispute
foc which the Contract Arbiteator is selected, that the Conteact Arbiteator will comply with the last best offec
arbitration method as sct forth in this section.

(3) Negotiation and Binding Arbitracion Procedure. The contract with the Conteact Asbiteator(s) shal) speoify
the following approaches for negotiation and Binding Arbitration among members of the Addbitration
Organizations:

(i) Restrictions on collective negotiation. An 1FQ and 1°Q hnides may negotiate individually. Groups
of {FQ holders may ncgotiate collectively with an TPQ halder only under the following provisions:

{A) Merabers of & crab harvesting cooperative may participate collectively with other
membees of the same crab harvesting cooperative in Binding Adbiteation except as otherwise
provided under this section.

() Members of different crab harvesting cooperatives shall nat participate collectively -
[unless they are also members of 2 non-IFQ holding FCMA
collective bargaining association and their participation is on

behalf of the association.)

{C) 1PQ holders shall not participate collectively. Only one 1PQ holdec can enter into Binding
Arbitration with any [1°Q holder ar IFQ holder(s).

L} An Adbitration Organization cannot negoriate bn behalf of a member. This shall not
prohibit the members of an Arbitration IFQ Adbitratinn Organization from negoitiation as 2
crab hacvesting cooperatve under the FUMA,
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(B) Open negotiations. At any Bime prioc to the date of the first crab fishing season of a crab fishing
year for thae crab QS fishery, any holder of Adbitration QS ot uncommitted 11Q may negovate with any
holder of PQS or uncomsmitied 1PQ, the price and delivery torms for thar season for any uncomemtted
IFQ and IPQ.

(A) Arbitration QS or Adbitration THQ holders and PQS or IPQ holders may frecly contact
cach other and initiate open negotations;

(B) Tf Arbitration QS or Arbitration 1RQ holders and PQS or TPQ holders do not reach an
agrecment on price, delivery (EIME, of other 1Coms, a party 1 the cuntract may initiace Binding
Atbitration in accordance with the procedures specified in this section in order to resolve
disputes in those price, delivery terms, or other terms.

(i) Lengthy season approach.

(A) Prior 1o the date of the first crab fishing season foc thar crab QS fishery in thar crab
fishing year an IPQ holder and one or more holdecs of Asbitration 11°Q may choose to adopt 2
1engthy Season appreach.

(B) A Lengthy Scason approach allows an IPQ holder and an Arbiteason TFQ holder to agrec
to postponc negotiaton of specific contract terms until 3 time duting the crab fishing year as
aggeed upon by the Arbitration [IFQ holder and IPQ holder participating in the negotiation. The
Lengthy Sesson approach allows the Asbiteation I1FQ holders and 1PQ holder involved in the
negotiation to postpurte Binding Arbiteation, if aecessary, until a tme during the crab fishing
year. 1f the partics ready a final agreement on the contract teems, Binding Arbiteation is not
necessary.

{C) 1f an 1PQQ holder and one or mote Acbitration 1FQ holder(s) are unable w reach an
agrecment oa whether to adope a Lengthy Seeson approach, they may agree to sequest a Bmding
Atbitration ot mediation to assist the parties in detecmining whethee to adopt a Lengthy Season
apprach. ‘The pactics may request a Contract Arbitzatot to act as a mediator. I the mediation
proves unsuccessful, the partics enter Binding Arbitration m determine whether t adopta
lengthy scason approach.

(1) Binding Arbitration may begin immediately with the same Contract Adbiteator,

(2) 1f the Contract Arbiteator scrves as a medialor in an unsuccessful mediation, cither party
may request another Conteact Arbitrator for the Binding Arbitration.

(iv) Share Matching.

(A) At any time afier the issuance of 1FQ and IPQ for a crab QS fishery but nor eadlier than
28§ days prior ta thc first crab fishing season for a cab QS fishery in the crab fishing year,
holders of uncommitted Adviteation 1)°Q may choose to commit the delivery of harvests of crab
to be made with that uncommitted Arbitration [FQ t0 2 holder of uncommutted IPQ.

(B) Vo commnit Arbitration JFQ, the holder of uncomrmtted 1)°Q must offer an amount of
Atbitration TFQ not less than 50 percent of the Arbitration 1FQ holde's total uncommitted
Arbitcaton 1FQ.

[ A distinction should by made between individual IFQ and cooperative
IFQ committment, I think the idea here is to disincentive frivolous share
matching and asbitration, however this provision would restrict the inner
machinations of coops whose members wish to harvest “their own” IFQ
and to match their shares with traditional markets. Itis a disincentive to

co-op- ]

(C) Any holder of uncommitted JPQ must aceepr all proposed Acbitration 1HQ
commitments, up t the amount of its uncommited Q.

The commitment of IPQ will ke place on receipt of notice from the holder of uncommitted
Atbitration [1°Q of the intention to commit that 15Q.

(D) After matching, an Arbitration TKQ holder and an 1P(QQ holder may cithes decide to enter
Binding Acbitration or, with the consent of both the Arbiteation IFQ holder and IPQ holder,
enter mediation to reach agreement on contract terms. The Arbitation THQ holder and IPQ
holder may request a Contract Adbiteator t act as a mediator to facilitate an agecement.
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(1) 3f the mediation proves unsuccesstul, Binding Asbitration may begin immediately
with the same Contract Arbitrator,
(B If the Consract Arbitrator serves as a mediato in an unsuccesséul mediation,
eithee party may request another Contract Arbitrator for the Binding Adbitcation.

[ 1 am concerned about those very independent harvesters who fail to match
shares and form a contract or initiate arbitration prior to the arbitration initiation
deadline (15-days before the season). These would most likely be those entities
who want to “cherry-pick” acbitration results for the highest price. However, ifa
processor has uncommitted IPQ but did not engage in an atbitration proceeding,
this “last man” harvester is at the mercy of the processor and without recourse.
This situation can be avoided by a share matching deadline or by eliminating the
“15-day before the season™ deadline for initiating arbitration. )

(v} Initiation of Binding Arbitration. Except for the Jangthy Scason approach, at any peint mose than
15 days prior to the date of the first crab fishing scason for a ceeb QN fishery an Arbitration 11°Q holder
or TPQ holder may inivate a Binding Arbitration. Binding Arbitration is initiated afrer the Arbitration 1°Q
holder notifies an TPQ hnlder and the Contract Arbitrator(s), or the FPQ holder has notified the
Adbitcation TFQ holder and the Coneract Arbiteator(s). Binding Arbitration may be initiated to resolve
price, texms of delivery, and other disputes arising from:

(A) Open Negotiation among Atbitration 1FQ holders and 1PQ holders;
(B) Leagthy Sason Approach;

{C) Sharc Matching; or

(D) Petformance Disputcs.

[ How does one initiate a performance dispute arbitration 15 days prior to the
season if there hasn’t yet been any performance to dispute. In addition, I would
recommend a statute of limitations restricting performance dispute arbitrations
to a reasonable time frame. ]

{vi) Joining a Binding Arbitration Procecding: Any Arbitaation 18Q holder may join a Binding
Arburaton proceeding as a party by providing notice to the 1P holder and the Contract Asbiteator(s).

{vit) Arbutration Schedule Mecting. The Contract Arbitrator shall meet with all pacties to 2 Binding
Arbitration proceeding as snon as possible once a Binding Arbittation proceeding has been injtiated for
the sole purpose of establishing a schedule for the Binding Adbitration. "This schedule shall include the
date by which the IPQ halder and Asbitration 11°Q hoider{s) muse submit their tast best offer and any
supporting materials, and any additional meetings or mediation if agreed w by all parties, This mecting
will discuss the schedule of the Binding Arbiteation proceedings and not address terrns of last besc offers.

{vii) ‘Terms of ] ast Best Offers. The Contract Adbitrator wall meet with the paties to the Binding
Arbireativn proceeding to determine the matters that must by included in the last best offer, which may
include a fixed price or a price over a time penod specified by the parties, @ method for adjusting prices
over a crab fishing year, or an advance price paid ar the tme of delivery.

{1%) Submission of Last Best Qffers. The parties to a Binding Arbitration peceeding shall each submit
to the Contract Arbitrator(s) 2 last best offer defining all the werms specified for inclusion in a last best
offer by the Contract Arbitrator. An Arbitration 18Q) halder that is a ceab hacvesting cooperative may
submit a last bese offer that defines terms for the delivery of crab harvested by members of that crab
harvesting cooperative wich 17Q held by the conperstive. An Arbitration |FQ holder chat 18 not 3 crab
harvesting cooperative may submic 3 last best offer that defines the teem of delivery of crab harvesced
with T held by that person. ‘The 1PQ holder that is a party to the proceeding shall subrmat a single offer
that defines terms for delivery of crab harvested with all TFQ thar are subect to the proceedings.

[ Another problem with the opt-in provision is that a single arbitration
proceeding may result in multiple atbitration results. The opt-ins will waat to
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join in on the best result. Again, there is disincentive to participate in the
process, as it would be beneficial to sit back and select the highest result.

In addition, the processor may not be able to accommodate the delivery terms
extended to all the opt-ins (for example the plant capacity may not be adequate

to handle the amount of crab to be delivered between two specific dates). ]

(x) Arbitcation Decisions. ‘The Contract Arbiteator(s) shall decide among each offee received from an
Arbiteation 1FQ holder and the offer received from the 1PQ holder. Each arbitration decision shall result
in a binding cantract between the 1PQ holder and the Arbiteation LIFQ holder defined by the weams of the
offer selected by Contract Arbitratoe(s).

(xi) Announcement of Decisions.

(A) Tf1asc best offars are submitted at least L5 days befure the first ceab fishing scason for that
crab Fishing year for that crab QS fishery, arbitration decisions shall be issued no later than 10
days before the first cab fishing season for that cab fishing yeas for that crab Q5 fishery.
Ortherwise, the Contract Atbitrator will notify the pactics of the adbitration decision within 5
days of the parties submitting their last best offers.
(B) The Contract Adbitrator will noufy the partics by providing each Arbitration [FQ holdec and
1PQ holder that is a party to the Binding Arbitration procecding, a copy of any decision. The
decision is binding on the parties 10 the Binding Atbitration
proceeding,

(4) Basis for the Arbitration Decision. The contract with the Conteact Atbitrator shall specify that the Conteact

Adbitrator will be subject to the fallowing provisions when deciding which last best offer to select:
(i) The Contract Arbitratoc's decision shall:
{A) Be based on the historical distribution of first wholesale revenues berween fishermen and
processors in the aggregate based on am's length first wholesale prices and ex vessel poces,
Ve eaking inta consideration the size of thc harvest in each yeag, and
(D) tistablish a price that preserves the historical division of revenucs in the fishery while
considening the following:

{1) Current exfhyphen]vessel prices, including exfhyphen|vessel prices received for
cab haevested under Class A, Class B, and CVC TFQ peamits;

{2 Consumer and wholesalc peoduct prices for the processing sector and the
participants in the arbitration {recognizing the impact of sales w affiliates on wholesale
pricing);

3 Flsz-u'uowations and devclopments of the harvesting and processing sectors and the
pasticipants in the arbitration {including new product forme);

(4) Ffficiency and productivity of the harvesting and processing sectors (tecognizing
the limitagons on efficiency and productvity atising out of the management progsam
structure);

(5) Quality (including quality standards of markets sexved by the fishery and
recognizing the influence of harvest strategies on the quality of landings),

(6) The mterest of maintaining financially healthy and stable hacvesting and
PLOCESSING SCCLOTS

(7) Safety and expenditures for ensuring aduquate szfety,

{8) iming and location of deliveries; and

() The cost of harvesting and pmcessing less than the 6l §5Q or TPQ allocation
(underages) w avoid penaltes for over-harvesting IFQ and a mechanism for
reasonably accounting for deadings.

(O Consider the Non hyphen|Binding Poce Formula established in the fishery by the
Formula Arbiteator.

(i) The Contract Arbitrator's decision may rely on any relevant information available to the Contract
Arbitrator, induding, but not lmited to:

(A) Information provided by the GS, PQS, 1PQ and IFQ holdets in the fishery regarding the
factoes identified in pacageaph (W){4)() of this section; and
Vet (3 The Market Report for the fishery.

2917 Loary Ave NW Saattle WA 98107 Phone (206) 784-8948 Fax (206) 784-9813 ama@tfoxinternet.com
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{iii) Each of the Arbitrton 1HQ holder and the 1PQ holder that ate party to the proceeding may
provide the Contract Atbitzaor with additional information to supportits st best offer. ‘The Contract
Atbitcator MUSE receive and consider all data submitted by the parties.

(v) ‘The Contract Arbitratot m3y request specific information from the Aditeation 15Q holder(s) and
1PQ holdes that would be useful in reaching 2 final decision, The Contract Aditator will not have
subpoena power and it is in the sole discrction of the person from whom information is requested 85 10
whether to provide the requested mformation.

(5) Lumits on the Release of Data. The partics to 2 Binding Asbitration procecding shall be preciuded from full
access to the information provided to the Contract Adbiteator.

G) Atbitragion T1FQ holders that are parey (o an arbitration proceediog chall have access only 10
information provided directy by the IPQ holder ta the Contract Adbiteator for that Binding Arbitration
proceeding.

(i) IPQ holders that arc pakty to an ashitmtion proceeding shall have access only w infoemation
peovided direcdy by an Asbitration 1H(QQ holder © the Contract Atbitcator for that Binding Arbitcanon
proceeding.

(iii) The Contract Achiteator shall keep confidentia) the information provided by any Q8 PQS, TFQ, o1
[PQ holders in the fishery and not disclose the idenoty of the persons providing specihe infocmarion
except as provided paragraph ()(©®) of this seetion.

(6) Information Provided to NMFS, The cooteact with the Contract Arbiteator must specify that the Gontract
Adbitzator provide NMUS with:

() A copy of any minutes from any meeong attended by that Lontract Arbitrator beoween or among
any PQS or IPQ holders concening any negatations under this section.

(i) Any hast-best offers made duging the Binding Arhitmiion process, including all contract details, the
names of other participants in the asbitration, and whethet the bid was accepred by the Contract
Adbitrator; and

@) A copy of any in formation, date, or documents given by the Concract Arbitracor to any person who
is not 3 party to the particular arbitration for which that information was provided. 'the Conreact
Arbitrator must identify the arbitration o which those information, data, ot documents apphy, and the
person to whom those ‘nformation, data, or douments were provided.

(iv) The Contract Asbiteator must provide any information, documents, or data required under this

h to NMFS via mail 10 the Administrator, Alaska Region, NMIS, P.0). Pox 21668, Juncau, Ak
99802-1G68, or cleceronically not Jater than 30 days prioe to the end of the crab hishing yess for which the
open Negosiation ot arbitranon applicd-

Enforcement of Binding Arbitration decisions. The decision of the Contract Arbitraws foc Dinding
Arbitration shall be enforced among, the pacties o that atbitravon.

§) Failure of Contract Arbitrator(s). Tisceptas provided forin parageaph (R)(6)(v) of this section, the failurc of 3
Contract Abitratot to perform shali be enforeed by the Adbiteation Organizatons.

(9) Availability of Torms and Conditions of an Abitration Decision. Lach party to an Adbitration must make the
terms and conditions of an atbjtration dcision available to that pacty's Arbitracion Organization in order for the
Adbitration Organization £ make such information available to uncommitced Adbitration 11°Q holders thot may
wish to opt-in o thuse terms as deseribed in parageaph (){(10) of this secion within 5 days of ceceiving the request
for that informaton.

(10) Post Binding Asbitration opi-ie-

{i) An Adbitration 1FQ hotder with uncommitted 14Q, roay optin W any conteact that tesults from a
completed a Binding Arhitration procedure with any 1PQ holder chat has uacommities 1PQ.
{A) AN the tems from the arbitrated contract will apply-
(1) Once exercised, the optlhyphenlin results in 2 conteact that ix binding on both the
Arbitration 1HQ and 1PQ holder.

(i) Yo wutiac the OpT-in PIOCESs, the holdec of uncemmitted Asbitration JFQ will nov fy the holder of
uncommitted 1PQ in writing of its Intent 1o opEN.

(iii) Molders of uncommitted Arbitragion 1170 may optein T 3 contract resulting, from 2 completed
Binding Arbitration procedure with a person that holds uncommited 1PQ for that fishery.

(i) IF the TPQ holder and the Arbiteation Q) holder are waable o resolve 3 dispute regarding whether
the opt-in offes s consistent with the origina! contract feom the completed Binding Atbitzation

procedute, the dispute may be decided by the Contract Arbiteawe o the original acbitration that cesuleed ~

7977 Leary Ave NW Seattie WA 98107 Phone (206) 784-8048 Fax (206)784-9813 amag@foxintemet.com



12/81/2884 16:14 28678496133 PAGE 15

Page 15

. . »

in the conteact to which the Adntration 11°Q holder s secking to opt-in. The Contracr Acitrator will
decide only whether the proposed opt-in terms are consistent with the original conteact.

(11) Performance disputes. 1f an 1PQ holder and an Arbiteation 11%Q holder are unable w resolve disputes
regarding the obligations to pecform spedific conteact provisions after substantial negotiations or when time is of
the essence, the issues of thac dispute shall be submitted for Binding Arbitration before a Contract Arbitrator fos
that hshery.

(i) Binding Arbitration resulting from a pecformance dispute ¢an occur at any point during or after the
crab fishing year. The dispute must be raised by the TPQ holder or the Adsitrauon 11Q) holder.
Arbiteation of that pecformance dispute must be initiated prior w the date of the first crab fishing season
for the following crab fishing year in that crab QS fishery.

(it) Performance dispute arbitration shall follow the same procedures described for 2 Binding
Arbiteation in paragraph (h) of this secton.

(¢} If the acbitration poves unsuceessfl or a panty fails w abide by the arbitrauom decision, 4 party
may pursue available conteact cemedies.

{iv) The costs of arbitrating performance disputes shall be pravided from the general fees collected by
the acbitration nrganizations pursuant (o pacagraph (h) of this section.

{v) The Contract Arbitrator may assign fees 1o any party bringing frivolous complunts. Any such fees
shali be paid by the party and not from the fees callected under paragraph (€)@} (vi) of this section.

(12) Quality disputcs. When disputes ecegacding the quality of the harvested crab acise within the context of an
existing contract, the pactics may settle the disputes within the context of the arbitration system according o the
following:
® () Tn cages whese the 11Q holder and Arbiteation UFQ holder(s) have agreed t a foomula-bascd price
for crab but where they cannot teach an agecement on the quality and price of the cwb, the TPQ holdec
and Arbitration 11°Q holder(s) will receive their shate of the value of the amuount of crab delvered based
on the provisions of the contract

(i) tn quality disputes where the Acbitcatinn 1FQ holders prefoe w ust actual ex-vessel prce and nota
formula-based price and a Jispute arises reganding crab quality and pricc. the dispute should be ecferred
a murually agreeable independent quality specialist fiem. This independent qualiy specalist firm will
determine the price to be paid to the IPQ holder and 1FQ holder(s).

[ The quality specialist should only determine the quality of the crab, not
the price. The quality specialist may by eminently qualified to make
judgments on the quality of crab and at the same time know nothing of

crab

prices. ] N
‘The EPQ holder and Arbitration 1FQ holdex(s) with this quality dispute shall share the coxt of hiring the
specialist firm and agrec to abide by its findings according to the terms of thas agrcoment

[ This leaves a lot of questions unanswered, such as availability of
specialists in remote Jocations, when will quality judgments be determined

etc — all these should be in the contract. ]

4917 Leary Ave NW Seattle WA 98107 Phone (206) 7B4-8948 Fax (206) 784-9613 sma@foxinternet.com



Public Testimony Sign Up Sheet
Agenda ltem C-I ('rab £ ohavediz e

1Z4

]J/Za“f. H{una\rme&\ 1%,
5 2 A jﬂkp —TZ\CQBQE'V* A\Ac,u\j!‘f\ar 'Fih\f\ [Assw.
zf?’d ,/,7///17; 7_/%4 Lo 7 pane)
4 Acaros) clucol— 7Y O AOA K
JERR }Qﬁln gf,v,,mg;;_f o pec [ operaime
L J/{;g \J/,{g»uﬂtm‘ gEA
7 EoleppaAntleraaz /%«»/5%7/ /'s hewait Unl;
AN SHoye Py C_ Bg;« [
2 M e, e D sru
10 ’S_;r«m\’_ \Le_\5v\ COn N OO € ey
U Wil B Plarian 5 \h\_.m Cers  (oroup
7)/123' ,-\/ZN Je/ EK/? of “Pritrnc.. le€ iz
13 -

/u'ﬁ

C‘_r&r o1 -

{ N =~
f?.)\-_){-
e

ﬂ//f7 A //m'z/
Ttz

PRETAC

Nor Que T Seelrodo

g /I,».(//,,J/zm S

gy /r,

Q&.{/ - /1 L2y il 7 ‘Vl = L , ¥ Ifr = ’
< 22 | e S "I’Ue bou?“
L 7 = 1 <

~d 23

[JacT Me2y W

] cs(W

;Qa\fe‘_‘ |

r

M.U W N lkc,L_

L4
-

— %

NOTE to persons providing oral or written testimony to the Council: Section 307(1)(I) of the Magnuson-Stevens
Fishery Conservation and Management Act prohibits any person * to knowingly and willfully submit to a Council,

the Secretary, or the Governor of a State false information

regarding the capacity and extent to which a United State fish processor, on an annual basis. will process a portion

of the optimum yield of a fishery that will be harvested by

matter that the Council. Secretary, or Governor is considering in the course ol carrying out this Act.

(including, but not limited to, false information

fishing vessels of the United States) regarding any
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Comments of the Alaska Marketing Association on the Proposed Rule Allocating Bering Sea and Aleutian Islands King and Tanner Crab

Fishery Resources.
December 2004

Regulation
Section

[ssue/Comment

Suggested Solution

680.20

Some of the regulations of this section may be seen as limiting the
ability of a non-IFQ holding FCMA Coop to act in behalf of other IFQ
holding cooperatives and individual harvesters. Clarification should
be given so the legal rights of fishermen provided under the FCMA are
not truncated by the regulations of this section.

The following text should be inserted:
“Types of cooperatives governed under
this section: The regulations in this
section pertaining to non-affiliated
harvester cooperatives apply only to crab
harvesting cooperatives that have formed
for the purpose of applying for and of
fishing under a crab cooperative IFQ
fishing permit issued by NMFS”.
Inclusion of this language is consistent
with Sec. 680.21 and would help to clarify
activities permitted under the FCMA for
collective bargaining cooperatives.

680.20 (2) (e)
(vi) (A) (4

Arbitration organizations will incur some cost, perhaps substantial
cost, preparing for and executing an arbitration proceeding. The
rule provides payment for analysts and arbitrators but does not
provide for the sharing of the expenses of the arbitration
organization initiating the action. Non-member IFQ holders may
opt-in to an arbitration result without sharing the full cost of the
arbitration.

The result is a negative incentive for IFQ holders to support a
professional, informed and useful arbitration organization. The
burden of maintaining such an organization will fall to responsible
IFQ holders while freeloaders wait for the smoke to clear and opt-
in to the resuit.

One solution to this problem would be
that the opt-in provision would only apply
to IFQ holders who belong to the
arbitration association directly involved in
an asbitration proceeding. IPQ holders
can notify other arbitration organizations
of a proceeding and those organizations
can do their own work and bring their
own information and price ideas to the
table at that time. Their members can
then opt-in if they want to.

Another alternative would be to allow an
opt-in fee set by the arbitrator for IFQ
holders who are not members of
participant arbitration organizations.
This alternative may also include opt ins
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by affiliated vessels.

680.20 (2) (e)
{(vii)

I understand why this provision is important to avoid anti-trust
violations for Processors but I am not sure why this provision
should extend to harvester Arbitration Organizations organized as
FCMA collective bargaining associations. Itis my understanding
that individual IFQ entities may form an Arbitration Organization
with one member. Is that member then prohibited from forming a
contract on his own behalf?

Application to processor and affiliated
arbitration organizations only.

680.20 (2) {(e)
(ix} (4)

Can Affiliated QS arbitration organizations also select “one Market
Analyst, one Formula Arbitrator, and Contract Arbitrator(s) for
each crab QS fishery” or are they lumped with either harvesters or
processors? Since affiliated vessels cannot participate in arbitrations,
should they have a voice in the matter?

Define role of affiliated vessels in selection
of analysts and arbitrators.

680.20 (g) (2) (4)

Because an FCMA. collective bargaining association may not be 2
“harvesting” entity or an IFQ holder, and QS/IFQ holders are
allowed to belong to both a harvesting and non-harvesting coop (as
I understand), the arbitrator should be allowed to meet with
representatives (employees and professional advisors) of the
collective bargaining association coop or with members of that
association.

See comments under 680,20 (first item)

68020 (3) (1) (b)

Members of different crab harvesting cooperatives shall not participate
collectively unless they are also members of the same non-IFQ
holding FCMA collective bargaining association.

See comments under 680.20 (first item)

680.20 (3) (iv)

A distinction should by made between individual IFQ and
cooperative IFQ share matching commitment. I think the idea
here is to disincentive frivolous share matching and “fishing
expedition” arbitrations, however this provision would restrict the
inner machinations of coops whose members wish to harvest “their
own” IFQ and to match their shares with traditional markets. Itis
a disincentive to co-op.

Modify to exclude harvesting cooperatives.
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)

680.20 (3) (iv) I am concerned about those very independent harvesters who fail | This situation can be avoided by a share
(d)(2) to match shares and form a contract or initiate arbitration prior to | matching deadline prior to an arbitration
the arbitration initiation deadline (15-days before the season). initiation deadline or by eliminating the
These would most likely be those entities who want to “cherry- “15-day before the season” deadline for
pick” arbitration results for the highest price. However, if a initiating arbitration.
processor has uncommitted IPQ but did not engage in an
arbitration proceeding, this “last man” harvester is at the mercy of
the processor and without recourse.
680.20 (3) (v) (d) | How does one initiate a performance dispute arbitration 15 days Remove deadline for initiating
prior to the season if there hasn’t yet been any performance to arbitration. In addition, I would
dispute? recommend a “statute of imitations”
restricting performance dispute
arbitrations to 2 reasonable time frame.
680.20 (3) (ix) Another problem with the opt-in provision is that a single Restrict opt-in provision to non-affiliated
arbitration proceeding may result in multiple arbitration results. IFQ holders in the same Arbitration
The opt-ins will want to join in on the best result. Again, there is Organization, Affiliated vessels may opt in
disincentive to participate in the process, as it would be beneficial | with an appropriate fee to the harvester
to sit back and select the highest result. arbitration organization.
In addition, the processor may not be able to accommodate the Allow some flexibility for delivery and
delivery terms extended to ali the opt-ins (for example the plant perhaps other terms as determined by the
capacity may not be adequate to handle the amount of crab arbitrator.
required to be delivered between two specific dates).
In addition, because affiliated vessels are left without recourse to
arbitration, they should be allowed to opt in to an arbitration resuit
provided an appropriate fee determined by the arbitrator goes to
the harvester Asbitration Organization conducting the arbitration.
680.20 (12) (ii) | The quality specialist should only determine the quality of the crab, | Modify section appropriately.

not the price. The quality specialist may by eminently qualified to
make judgments on the quality of crab and at the same time know
nothing of crab prices.
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Dear Chair. Mrs Madsen, Council members,
The Western Aleutian Islands brown king crab fishery is the only .
BSAI crab fishery in which implementation of the crab plan will
significantly upset the current vessel and processor participation.
The Adak processing operation began in 1999
and became a major brown crab processor immediately,
resulting in full utilization of the fishery for the first time in 1999/2000.
Prior to that season, utilization had been dropping for several :
with only 1.69 million pounds taken of the 1998/1999 GHL of 2.7 million pounds.
When Adak came on line in 1999, it processed 830,000 pounds
and total landings exceeded 2.7 million pounds.
The fishery was closed for the first time EVER in that season. - T
The fishery has been fully utilized every year since Adak began processing,
never before.
In it’s 1%t full season of processing, 2000/2001, Adak passed one million lbs,
which is more than half of total onshore processed lbs for this particular quota.
Adak quickly, sl N S P T A
“simlismgisenpeeniion. cstablished a position as by far being the biggest
processor of Western Aleutian Brown King Crab.
And this fall season, SR R R R, -
Adak has done of total of 1.8 mill lbs
which is more than 75% of the crab taken so far this season,
and above 90% of all shore based landings so far this season.
This is the most crab Adak ever did, including those years when icicle was involved.
In the four years in which the crab program was under consideration at the Council,
Adak became the dominant processor in the WAI brown crab fishery,
and several harvesters became dependent on making deliveries in Adak
instead of making the several day run to Dutch Harbor.
The fishery also became much more healthy
as the grounds spread out and heavily harvested areas further
east was left and got a chance to recover.
/ If the crab pla.n is implemented without change, ; ,
Adak will receive almost no PQS, probably less than 100,000 pounds, \
about 6% of its average for the last four years - ®

\ (processing history years are 1996/7 through 1999/2000).

The Magnuson-Stevens Act requires consideration of present pa.rtxmpatlon

to ensure that the Council reviews current fishery activity.

In the other BSAI crab fisheries, the great majority of the participants,

both harvesters and processors, have been active for many years.

The most significant change in those fisheries has been low biomass of crab,

not dramatic shifts of participants-and those fisheries

have all been fully utilized, and overcapitalized. %

In the WAI brown crab fishery, the biomass is stable,

full utilization occurred only recently, and full capitalization

of both the harvesting and processing sectors occurred in the past couple of years.
— Investments in both sectors will be undercut by the current plan.

A shift of the processing history years to the recent years which characterize the current fishery




will solve the problem.

Tt is also a fact that the plan, unless modified,

will result that Crab from as far west as Attu and the Russian border, today being delivered in Adak,

will have to be taken more than 700 miles, past Adak, pasts Seguam and all the way to Dutch Harbor,

this will not make life at sea safer but more dangerous,

this will not rise the quality but will increase dead loss and lower utilization,

it will further create a shift of a fishery which today has a almost perfect spread,

from west to east, and it will create increased effort on grounds which traditionally was much more heavily
harvested

than the new grounds out west which now probably again will be left underutilized.

I do have a lot of faith and trust in the work which You do,

and [ am sure that some of this is new to you, one of the reasons is that Congress

NEVER asked you to consider rationalization of the Aleutian Islands Crab Fishery, _
Congress specifically asked for you to consider rationalization

of the Crab Fishery in the Bering Sea and the fishery for Rockfish in The Guif of Alaska,

this was also the reason why the Adak Processor and the community of Adak was never invited

and never got an opportunity to join any of the various interest groups which was created between Processors
and Harvesters.

We in Adak will ask you to educate yourself more

and to do some more study with regards to the effect the implementation

of the plan will have on Adak,

and those who are harvesting the Western Aleutian Islands Brown Crab Fishery.

It can be dore quickly and in many ways,

one way is to appoint a group of those most affected by your actions.

At least you should make sure that this , instead of being the first fishery implemented
i3 being the last, this will give you some more time. 4

There could B'é':many solutions far better than

what the present plan is describing,

one of the most drastic could simply be to eliminate Processing Quotas in The Aleutian Islands,
this will also give you an interesting opportunity to evaluate the plan in the years to come,
who knows, may be the Western Brown would even be more valuable for the
fishermen than the Bristol Bay Red,

or may be less, - e e
who knows????,

I can guarantee you would not find one processor or one harvester in the
Western Aleutian who would not support such an idea
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Pacific Northwest Crab Industry Advisory Committee
P.O. Box 969
Edmonds, WA 98020
360 440 4737
steve@wafro.com

Pacific Northwest Crab Industry Advisory Committee Minutes
Meeting Date: November 29, 2004, Leif Erickson Hall, Seattle, Washington
Region and Fisheries: Bering Sea and Aleutian Islands King and Tanner Crab Fisheries

PNCIAC Members present: (10) Tom Suryan, Keith Colbern, Kevin Kaldestad, Gary
Stewart, Rob Rogers, Clyde Sterling, Garry Loncon, Vic Scheibert, Phil Hanson, Steve
Minor, Chair, Arni Thomson, Secretary (non voting). Members absent were: Lance Farr,
and Gary Painter.

NMES staff present: Glenn Merrill, making presentation on NMFS draft crab regulations
for Amendments 18 and 19 to the Bering Sea and Aleutian Islands King and Tanner Crab
FMP.

Industry present: (44) See attached attendance list.

The Chairman, Steve Minor, called the meeting to order at 10:20 a.m. and immediately
introduced Glenn Merrill from the NMFS, Sustainable Fisheries, Juneau, Alaska to make
a presentation and to address questions from the public about the draft regulations to
implement the BSAI king and tanner crab rationalization program. Mr. Minor noted
that this was the only agenda item the committee would be addressing at this meeting.

Summary of presentation and discussions:

 There was a broad range of participation from the industry represented at the meeting,
independent and affiliated harvesters, the Alaska Marketing Association, Skippers for
Equitable Access, North Pacific Crab Association, Alaska Crab Coalition, and Pacific
Seafood Processors Association.

e Glenn Merrill’s presentation took about an hour and this was followed by an hour of
wide ranging questions and discussions from virtually all sectors of the industry, prior
to the group taking a lunch break and reconvening at 2:15 p.m. There were more than
45 questions asked during the session and they were all answered in detail.

e The topics most frequently discussed were:

1. Processor affiliation: How is affiliation defined and what are the impacts for
“affiliated” QS holders?

2. Cooperative formation, and in particular the narrow range of options available in
the proposed rule.



3. North/South quota share issuance and in particular how the IFQ/IPQ matches will
be made based on (a) the effects of the vessel buyback and (b) the results of the
application period and related appeals. Mr. Merrill did a very good job explaining
both the need for and process for QS adjustment.

4. C QS related issues including owner onboard/active participant definitions and
how the loan program will be administered. '

5. The problem of regulating “overages” on QS holders’ landings and the need for

some flexibility on this issue.

6. The need for harvester QS holders to have the flexibility to be in more than one
cooperative per year and the complexity, cost and number of transactions that will
transpire if harvester QS holders are restricted to being in only one cooperative.

e Following the question and answer session, the chairman recessed for a brief period
while he formulated five options for the Committee to consider for recommendations.

» Following discussion and clarifications regarding the five options, PNCIAC adopted
by a unanimous vote the following recommendations:

PNCIAC MOTION ON NMFS DRAFT REGULATIONS FOR AMENDMENT 18 AND
19 TO THE BSAI KING AND TANNER CRAB FMP:

PNCIAC supports the foilowing:

1. Allowance for the formation of both FCMA cooperatives for non-affiliated vessels
and non-FCMA operating cooperatives to provide affiliated vessels the benefits of
rationalization, recognizing non-FCMA cooperatives cannot participate in price
formation negotiations.

2. For purposes of cooperative formation, C Quota Share holders should be recognized
as unique entities; recognizing the ten per cent rule still applies.

3. The definition of “affiliation” should be amended to include a broader range of
considerations including control of deliveries and underlying operating agreements;
further, the definition of affiliation should not be restricted to the ten per cent rule.

4. Concerning fishing overages, PNCIAC recommends any overage of three per cent, or
less of the “last trip” be forfeited, with the proceeds to be dedicated to the observer
program; that additional sanctions for overages above three per cent may be necessary.
Further PNCIAC requests development of a post-delivery harvester QS transfer process
to accommodate in-season overages.

5. Concerning C Quota Shares, PNCIAC recommends that the definition of “active
participation™ be included as a criterion for anyone holding C Quota Shares

The meeting adjourned at 4:10 p.m.



Respectfully submitted,

Steve Minor, Chair
Pacific Northwest Crab Industry Advisory Commitiee
December 3, 2004
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December 8, 2004

Stephanie Madsen, Chair

North Pacific Fishery Management Council
605 West 4™ Avenue, Suite 306
Anchorage, Alaska 99501-2252

Subject: Comment and Recommendations on the Proposed Rule to Implement
Amendments 18 and 19 to the BSAI King and Tanner Crab FMP

1. Issue: “Affiliation”

A. Membership in Cooperatives

The Proposed Rule prohibits participation in crab fishery cooperatives by QS holders
who also hold PQS or IPQ, are affiliated with holders of PQS or IPQ, process Class B
shares, or are affiliated with an entity that processes such shares. Sections 680.21(b)(3).
See discussion at 69 FR 63226-63227. The Proposed Rule defines “affiliation” broadly,
to include, inter alia, a 10 percent or greater ownership or control of an entity. Section
680.2. See discussion at 69 FR 63219-63220.

Comment:

The preamble to the Proposed Rule notes that there is no explicit language in Amendment
18 as to whether holders of QS that also hold PQS or IPQ, or are affiliated with such
holders, may be members of a cooperative. 69 FR 63227. The basis for the affiliation
criteria and resulting restrictions on cooperatives in the Proposed Rule is an agency
interpretation of the antitrust laws and the exception thereto provided by the Fishermen’s
Collective Marketing Act (“FCMA™, 15 USC 521). See further discussion, below. At
the same time, the preamble acknowledges some legal uncertainty with regard to these
matters. The 10 percent criterion appears to derive from the American Fisheries Act
program and from the Council’s treatment of ownership and use caps. 69 FR 63219.

For the reasons set forth below, the application of a 10 percent criterion to cooperative
membership is unreasonably restrictive, id., and as a result, the Proposed Rule runs
counter to the key policy objectives of the rationalization program: improved
conservation and safety, and increased economic efficiency. The North Pacific Fishery
Management Council could not have intended this result, and there is a strong argument
to be made that the antitrust laws do not require such restrictive criteria, and in fact, that



the 10 percent criterion, as applied in the manner provided in the Proposed Rule, would
inhibit, not protect, competition.

This overly restrictive criterion for affiliation unduly limits the formation of
cooperatives in the following ways:

o The effect of the 10 percent criterion will be to prohibit harvesters from
participation in cooperatives, if they enter into agreements to invest in PQS.

» Holders of class B shares who engage in custom processing of those shares
with their own company, or are affiliated with an entity doing custom
processing, including live crab sales, would be prohibited from participation
in cooperatives.

o Holders of harvester QS who invest in any amount of PQS will be restricted
to the issuance of only class A shares, and forego market leverage
opportunities of class B shares.

o Under the 10 per cent criterion, processors will realistically only be able te
transfer or sell PQS to other precessors. This will encourage consolidation of
PQS amongst the existing processors and eliminate opportunities for
harvester investment in PQS.

Recommendation:

The Proposed Rule should allow for affiliated QS holders to participate in non-
FCMA “operational cooperatives” for purposes of economic efficiency, but affiliated
QS holders should be prohibited from participation in price formation negotiations.
{See further discussion, below.)

B. Issuance of Class B Shares

The Proposéd Rule would also prohibit issuance of Class B shares to holders of PQIS or
TPQ or to entities affiliated with such holders. Section 680.40(h)(4)(ii). See discussion at
69 FR 63219-63220.

Comment:

An affidavit requirement is set forth in the Proposed Rule as a criterion for the
issuance of B shares, as specified in the Council motion (at 1.6.4) andisan
important element of accountability and enforceability of the system devised by the
Council, and should be preserved.

Recommendation:



The proposed rule should provide for an affidavit process for accountability and
enforceability of a system devised by the Council for the issuance of B shares,

ACC supports the Council motion on the issuance of B shares. ACC believes
processor controlied IFQ helders should not be issued B shares.

C. Arbitration

An affiliated entity must, and may only, join an Affiliated QS/IFQ Arbitration
Organization. Section 680.20(d)(1)(iii). See discussion at 69 FR 63231. PQS- or IPQ-
affiliated QS or IFQ holders are ineligible to enter into contracts with a Contract
Arbitrator to use the negotiation and Binding Arbitration procedures described in
paragraph (h) of this section (roles and standards for the Contract Arbitrator(s)) to resolve
price and delivery disputes or negotiate remaining contract terms not previously agreed to
by IFQ and TPQ hoiders under other negotiation approaches. Section 680.20(b)(3).
However, section 680.20(e)(3) states that, “the provisions that allow for the provision of
information to members, payment of costs, limits on transfers of QS, PQS, IFQ, and IPQ,
and enforcement of the contract as described under paragraphs (e)(iv), (vi), (viii), and (ix)
will apply to the contract among members of an Affiliated QS/IFQ Arbitration
Organization(s).”

Comment:

In the case of arbitration, where sensitive commercial information is necessarily
disclosed and exchanged, the 10 percent criterion is arguably defensible.

Recommendation:

In the event that the definition of affiliation is changed to resolve related problems
confronting cooperatives or Class B shares in the Proposed Rule, it would be
advisable to preserve the current definition of affiliation for the purposes of
arbitration. - '

See also, Conditions and Restrictions for Data Disclosure, below.

II. Issue: Restriction of Crab Harvesting Cooperative Permits to FCMA-Compliant
Cooperatives

Section 680.21, Crab fishery cooperatives, preamble and paragraph (a), provide that the
requirements thereof apply only to cooperatives formed under the FCMA, and that the
rule applies only to cooperatives formed for the purposes of applying for and of fishing
under a crab cooperative IFQ fishing permit. Section 680.21(c)(2) expressly provides
that crab fishery cooperatives must be formed in accordance with the requirements of the
FCMA. (Accordingly, section 680.21(d)(2)(iii) states that, if an application for a
cooperative IFQ permit answers yes to the affiliation question, then the coop is not
eligible to receive the permit.)



Section 680.4, preambile, states that persons participating in the rationalization program
must possess the permits described in the proposed rule. Thus, to enjoy the benefits
provided by coops, these organizations must be established in accordance with the
FCMA and these regulations. '

Comment:

It is by no means clear that the Council, or the Congress, intended that cooperatives
for BSAI crab harvesting should be only those as provided for in the FCMA for
joint marketing purposes. Other forms of cooperatives would appear to provide
benefits intended by the program. Notably, the preamble to the Proposed Rule
states, “The primary purpose of crab harvesting cooperatives is to allow crab
fishermen to consolidate and collectively manage their QS holdings.” 69 FR 63228.

Recommendation:

Cooperative permits should not be restricted to FCMA cooperatives, alone. The
regulations should allow other forms of cooperatives, subject to review by the
Justice Department.

IIT. Issue: Prohibition on Membership in More than One Cooperative

The Proposed Rule prohibits simultaneous membership by a QS holder in more than one
crab harvesting cooperative. Section 680.21(b)(5).

Comment:

There is no evidence of intent on the part of the Council that a QS holder be
prohibited from simultaneous membership in more than one cooperative.
Restricting flexibility to transfers among coops would not be as efficient as also
allowing QS holders to join more than one coop.

Recommendation:

The final regulations should allow QS holders to be members, simultaneously, of
different coops in different fisheries or in the same fisheries, and of different kinds
of coops (FCMA and non-FCMA), in order to maximize economic efficiency and
achieve other benefits. a

Iv. Issue: Requirement for a Minimum of Four Unique Entities to Form a
Cooperative

The Proposed Rule requires a minimum of four unique QS-holding entities for the
formation of a cooperative. “Aunique QS holding entity is a QS holder or group of
affiliated QS holders that are not affiliated with any other QS holders or QS holding



entities in the cooperative.” As noted, above, affiliation is as defined at section 680.2.
Section 680.21(b)(1). See discussion at 69 FR 63202.

Comment:

The operation of this requirement, due to the realities of vessel and company
ownership, and to the restrictiveness of the affiliation criteria, could greatly impede
the formation of cooperatives, thus reducing economic efficiency and other benefits.

Recommendation:

To encourage the formation of cooperatives, C share holders should be considered
as “unique entities” for purposes of formation of cooperatives. Reference: Council
motion 1.8.1.11, page 8: C share holders shall be eligible to join cooperatives; and
in the Proposed Rule, at section 680.21(b) page 63286, and see discussion at FR
63227, Crab harvesting cooperatives, membership requirements, notes that persons
holding C QS “would be considered QS holders for purposes of crab harvesting
cooperative formation.”

V. Issue: Interim LLP License History Exemption

The Proposed Rule contemplates an Interim LLP License as a condition for a license
history exemption contemplated by the Council. See section 680.40 at FR 63294, and see
discussion at 69 FR 63211-63212.

Also, see related discussion on non-severability of catch history from an LLP for
purposes of initial allocation of QS, at FR 680.40 at FR 63293 and discussion at FR
63205,

Comment:

By requiring such a license and prohibiting the severability of catch history from an
LLP for initial allocation of QS, the Proposed Rule excludes a vessel for which there
was not such license, but which otherwise would qualify for the exemption. The
owners of two of the vessels in question were advised to obtain a complete LLP
package or they would be denied a permanent LLP. They did so, without first being
so denied, and thus, were not issued an Interim LLP License, The Council did not
require an Interim LLP License as a qualification for the history exemption, and it
was not the intent of the Council to exclude the vessels in question. See additional
explanation in attached comments of November 16, 2004.

Recommendation:
The final regulations should aliow the history exemption for the very limited

number of vessels in question. The technical method by which that can be achieved
is noted below:



PROPOSED LAN GUAGE CHANGES:

L. Under 680.40, (vii) Interim LLP license history exemption, at FR page 63294,
strike references to interim licenses in the following paragraphs and subparagraphs:

(vii) strike “Interim”

A. strike “interim” and add “fully trapsferable” before “LLP license”, then add
“or interim LLP license.”

B. strike “following the invalidation of the interim LLP license”;

D. strike “that gave rise to the interim crab LLP license” ....

Then add new paragraph F:

“If the history described in paragraph D, is being used by another person foran
allocation in association with another license, then the allocation in this section (vii)
will be based on the history described in paragraph E.”

II. Under 680.40 (b) (4) (ii) (B) (E), at FR page 63293, add a new provision:

“Except as permitted under 630.40 (c)(2)(vii), landings as noted in (B) aud (E) are
non-severable from the crab LLP license until QS has been issued.”

VI  Issue: Conditions and Restrictions for Data Disclosure
The Proposed Rule provides elaborate provisions regarding data disclosure. These
provisions have particular antitrust significance in the arbitration context.

Comment: The Proposed Rule provides a reasonable, if not optirnal, approach to the
disclosure of commercially sensitive data, having due regard to the antitrust laws, the
relevant provisions of the enabling statute for the rationalization program, and the
Council’s intent.

Recommendation:

The Proposed Rule should not be altered to restrict disclosure of data beyond the
extent necessary to comply with antitrust laws. Any changes to the Proposed Rule
should be based on the objectives of maximum transparency of data to industry
participants, consistent with antitrust law, the enabling statute for the program, and
the Council’s intent, and maxipum availability of data to NMFS, the Council, the
Department of Justice and Federal Trade Commission for the purposes of review,
monitoring, and enforcement, as the case may be.

Arni Thomson, Executive Director
Alaska Crab Coalition
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December 6, 2004

Stephanie Madsen, Chair

North Pacific Fisheries Management Council
605 West 4th Avenue, Suite 306
Anchorage, Alaska 99501-2252

RE: COMMENTS ON THE PROPOSED RULE FOR CRAB RATIONALIZATION IN THE BERING SEA
AND ALEUTIAN ISLANDS:

NMFS DRAFT RULE FAILS TO IMPLEMENT THE NPFMC LLP AND CATCH HISTORY TRANSFER
PROVISION, Section 1.4, (Option |):

Introduction:

Paragraphs D and E in the proposed rule (at FR 63294) apply to LLP transfers involving the Tiffany, the
Alaska Sea and the Erla N. These vessels have common ownership. The transactions described below
were planned as simultaneous LLP transfers to enable not only the Erla N, but also the Alaska Sea to
continue to participate in the Aleutian Islands golden king crab fishery.

|. Erla N: The Erla N did not participate in the AGKC fishery during the 1992-95 qualifying years. In
October 1999, NMFS/RAM denied the owners’ application for an AGKC endorsement. The owners
then established interim LLP status for the Erla N. NMSF/RAM advised the owners that they would have
to purchase a fully transferable LLP with AGKC endorsement to be assured to remain in the fishery.

At that time, the only reasonable LLP purchase available in the market was the Tiffany which the owners
purchased. Due to vessel length limitations, the Tiffany LLP had to be transferred to the Alaska Sea and
the Alaska Sea LLP to the Erla N. These transfers were completed prior to January |, 2001. The Erla N
also retained its own fully transferable LLP. Under the provisions of Section (vii), paragraph D, the Erla
N is entitled to receive an initial QS allocation based upon the catch history of the Erla N operating
under its interim LLP.

2. Alaska Sea: This vessel currently has only the Tiffany LLP. The Alaska Sea will also apply under
paragraph D to receive a QS allocation based upon the catch history of the Alaska Sea. However, under
the NMFS interpretation of the proposed rule, the Tiffany LLP cannot use the Alaska Sea's catch history
and therefore the Alaska Sea will not be allowed an AGKC QS allocation. The Alaska Sea never
operated under an interim LLP.

3. Tiffany: This vessel was retired from the BSAI king and tanner crab fisheries in 2001.

See the attached graph that illustrates the LLP transfers of the Tiffany and the Alaska Sea.

18509 8™ AVENUE NORTHWEST SEATTLE, WASHINGTON 98177 OFFICE (206) 285-9587



i. Background of the problem related to the Council motion:
Reference, NPFMC motion, 1.4, Initial allocation of QS, Page 3, lines 18-21:

“(Option 1) Persons who have purchased an LLP, with GQP, EQP and RPP qualifications to remain in a
fishery may obtain a distribution of QS on the history of either the vessel on which the LLP is based or
on which the LLP is used, NOT both. License transfers for purposes of combining LLPs must have
occurred by January 1, 2002.”

INTENT: To allow a vessel owner, through purchase/transfer of a valid fully transferable LLP to
maintain eligibility of a vessel to continue to participate in a fishery. A vessel owner must choose the
catch history of the vessel on which the LLP is based, or on the vessel on which the LLP is used after the
date of the transfer, only one catch history per LLP license.

a. The Council motion makes no reference to an eligibility requirement of an LLP
holder having to at first file an appeal for a fishery endorsement, and then been
denied one or more endorsements to participate in a fishery—thus holding an
Interim LLP.

b. and the Council motion makes no reference to disallowing severability of landings
and history from an LLP, as specified in the above Council motion.

Il. Problem provisions with the NMFS proposed rule:

a. FR at 63211-12, and 680.40 (c) (2) (vii) at FR 63294, Interim LLP license required for
history exemption;

b. and related FR at 63205, and 680.40 (b)(4)(ii)(B)(E) at FR 63293, Quota Share
Issuance, disallows severability of landings and history from LLP.

The Proposed Rule proposes to require an Interim LLP License as a condition of eligibility
for an LLP/catch history exemption contemplated by the Council; and also disallows
severability of catch history from an LLP for initial allocation of QS.

PROBLEM: By requiring an interim license to qualify for (Option 1), the Proposed Rule excludes a
vessel for which there was no Interim LLP license, but which otherwise would qualify for the exemption.
The owners of two of the vessels in question were advised to purchase a complete LLP
package, to qualify for a fishery. They did so, but without first going through the
appeal/denial process, and thus, were not issued an Interim LLP License for one of their
vessels. The proposed Council motion did not require an Interim LLP License as a qualification for the
history exemption, and it was not the intent of the Council to exclude the vessels in question.

SOLUTION: The final regulations should allow the history exemption for a very limited number of
vessels in question {must have conducted a transfer by January |, 2002) by removing the requirement of
an Interim LLP for eligibility under this provision and providing an exception from the proposed rule
which disallows severability of landings and catch history from the LLP.

PROPOSED LANGUAGE CHANGES:



l. Under 680.40 (vii) Interim LLP license history exemption, at FR page 63294, strike references to interim
licenses in the following paragraphs and subparagraphs:

(vii) strike “Interim”

A. strike “interim” and add “fully transferable™ before “LLP license”, then add
“or interim LLP license.”

B. strike “foliowing the invalidation of the interim LLP license”,

D. strike “that gave rise to the interim crab LLP license” ....

Then add new paragraph F:

“If the history described in paragraph D, is being used by another person for an allocation in association
with another license, then the allocation in this section {vii) will be based on the history described in
paragraph E.”

IIl. Under 680.40 (b) (4) (ii) (B) (E). at FR page 63293, add a new provision:

“Except as permitted under 680.40 (c)(2)(vii). landings as noted in (B) and (E) are non-severable from
the crab LLP license until QS has been issued”
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LLP Endorsements Qualified Vessels Catch History
Tiffany LLP MLOA 110 FIV Tiffany Catch History LOA 92
(Transferred to Alaska-Sea before 1-1-2002)

(Vessel removed from all fisheries) 1. BSAI C Opilio and Tanner Crab

2. Bristol Bay Red King Crab
1.BSAl C. Opilio and Tanner Crab
2. Bristol Bay Red King Crab 3. Aleutian Island Brown Crab
(Will Not Be Used For QS)

3. Aleutian Island Brown King Crab

Alaska Sea LLP MLOA 124 FIV Alaska Sea Catch History LOA 110

(Transferred to Erla-N before 1-1-2002)
1.BSAI C. Opilio and Tanner Crab
2. Bristol Bay Red King King

1.BSAl C. Opilio and Tanner Crab
3. St. Mathew Blue King Crab

2. Bristol Bay Red King Crab
3. St. Mathews Blue King Crab

4. Aleutian Island Brown King Crab

4. Aleutian Islands Brown King Crab

Erla- N LLP MLOA 124 FIV Erla-N Catch History LOA 117

(Original LLP) 1.BSAI C. Opilio and Tanner Crab

2. Bristol Bay Red King Crab
3. St. Mathew Blue King Crab
4. Pribilof Red and Blue Crab

1.BSAI C. Opilio and Tanner Crab
2. Bristol Bay Red King Crab

3. St. Mathew Blue King Crab

4. Pribilof Red and Blue King Crab

5. Aleutian Islands Brown King Crab (interim) SypiegiRmEana Y Rpcb

**FRat63211-12 and 680.40 (c) (2) (vi) at FR 63293, Interim LLP license * NPFMC Motion 1.4.1b(option 1} Persons who have purchased an LLP,

required for history exemption; and related FR at63205, and 680.40 (b) (4) with GQP, EQP and RPP qualifications to remain in a fishery may obtain a
(i) (B) (E) at FR 63293, Quota Share Issuance, disallows severability of distribution of QS on the history of either the vessel on which the LLP is
landings and history from LLP. based or on which the LLP is used, NOT both. License transfers for

purposes of combining LLPs must have occurred by January 1, 2002.
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(J) The percentage calculated in
paragraph (c)(2)(iv)(I) of this section
may be adjusted according to the
provisions at paragraphs (c)(3) and (c)(4)
of this section.

(v) As shown in the formulas under
this paragraph (c)(2)(v), the allocation of
CVC and CPC QS for each crab QS
fishery “f” based on each State of
Alaska Interim Use Permit *‘i”” held by
each qualified person shall be
calculated by the Regional
Administrator as follows:

(A) Sum legal landings for each
qualifying year as described in Column
C of Table 7 to this part and divide that
amount by the AHD for that year using
the following equation:

(Z legal landings;r / AHDy) x 100 =
Percentage of the AHD;¢

(B) In those fisheries where only a
subset of the qualifying years are
applied, the Regional Administrator will
use the years that yield the highest
percentages of the AHD as calculated in
paragraph (c)(2)(v)(A) of this section.

(C) Sum the highest percentages of the
AHDs for that license calculated under
paragraph (c)(2)(v)(B) of this section and
divide by the number in Column E of
Table 7 to this part (Subset of Qualifying
Years). This yields the Average
Percentage as presented in the following
equation:

X Percentages of the THDy; / Subset of
Qualifying Years; = Average Percentage;r

(D) Divide the Average Percentage in
paragraph (c)(2)(v)(C) of this section for
a permit and fishery by the Sum of all
Average Percentages for all permits for
that fishery as presented in the
following equation:

Average Percentageis / E Average
Percentages, = Percentage of the Total
Percentages;r

(E) Multiply the Percentage of the
Total Percentages in paragraph
(c)(2)(v)(E) of this section by the Initial
QS Pool as described in Table 8 to this
part. This yields the unadjusted number
of QS units derived from a permit for a
fishery.

(F) Multiply the unadjusted number
of QS units in paragraph (c)(2)(v)(E) of
this section by 3 percent. This yields the
number of QS units to be allocated.

(G) Determine the percentage of legal
landings in the subset of qualifying
years associated with a permit that were
processed on that vessel and multiply
the amount calculated in paragraph
(c)(2)(v)(F) of this section by this
percentage. This yields the amount of
CPC QS to be allocated.

(H) Determine the percentage of legal
landings in the subset of qualifying
years associated with a permit that were
not processed on that vessel and
multiply the amount calculated in

paragraph (c)(2)(v)(F) of this section by
this percentage. This yields the amount
of CVC QS to be allocated.

(I) Determine the percentage of legal
landings associated with a permit in the
subset of qualifying years that were
delivered in each region as defined in
paragraph (b)(2) of this section. The
amount calculated in paragraph
(c)(2)(v)(H) of this section is multiplied
by the percentage for each region.

1)) TEB perce:%tage calculﬁ%d in
paragraph (c)(2)(v)(I) of this section may
be adjusted according to the provisions
at paragraphs (c)(3) and (c)(4) of this
section. The amount calculated in
paragraph (c)(2)(v)(H) of this section is
multiplied by the percentage for each
region. These regional QS designations
do not apply in the CVC QS sector until
July 1, 2008.

gfi) Sunken vessel provisions. (A) If a
person applies for CVO QS or CPO QS
based, in whole or in part, on the
activities of a vessel that sank, the
Regional Administrator shall presume
landings for that vessel for the crab
fishing years between the time of vessel
loss and the replacement of the vessel
under § 679.40(k)(5)(v). These presumed
landings shall be equivalent to 50
percent of the average legal landings for
the qualifying years established in
Column B of Table 7 to this part
unaffected by the sinking. If the vessel
sank during a qualifying year, the legal
landings for that year will not be used
as the basis for presumed landings;

(B) If a person applies for CVO QS or
CPO QS based, in whole or in part, on
the activities of a vessel that sank and:

(1) The person who owned the vessel
that sank would have been denied
eligibility to replace a sunken vessel
under the provisions of Public Law
106-554; and

(2) The vessel that sank was replaced
with a newly constructed vessel, with
that vessel under construction no later
than June 10, 2002. For purposes of this
section a vessel is considered under
construction once the keel for that
vessel has been laid; and

(3) The newly constructed vessel
participated in any Bering Sea crab
fishery no later than October 31, 2002;

(4) Then the Regional Administrator
shall presume landings for that vessel
for the crab fishing years between the
time of vessel loss and the replacement
of the vessel. These presumed landings
shall be equivalent to 50 percent of the
average legal landings for the qualifying
years established in Column B of Table
7 to this part unaffected by the sinking.
If the vessel sank during a qualifying
year, the legal landings for that year will
not be used as the basis for presumed
landings.

(vii) Interim LLP license history
exemption. An applicant for CVO or
CPO QS whao:

(A) Deployed a vessel in a crab QS
fishery under the authority of an interim
LLP license;

(B) Transferred a permanent fully
transferable LLP license for use in that
crab QS fishery to insure that the vessel
would remain authorized to participate
in the fishery following the invalidation
of the interim LLP license; and

(C) Received that permanent fully
transferable LLP license by transfer
before January 1, 2002, may choose to
use as the legal landings which are the
basis for QS allocation on his or her
Application for Crab QS or PQS either:

(D) The legal landings made on that
vessel that gave rise to the interim crab
LLP license for that crab QS fishery
prior to the transfer of the permanent
fully transferable LLP license for use on
that vessel; or

(E) The legal landings made on the
vessel that gave rise to the permanent
fully transferable LLP license and the
legal landings made under the authority
of that same LLP license in that crab QS
fishery prior to January 1, 2002.

(3) Adjustment of CVO and CVC QS
allocation for North and South regional
designation. The Regional
Administrator may adjust the regional
designation of QS to ensure that it is
initially allocated in the same
proportion as the regional designation of
PQS for that crab QS fishery. A person
(p) who would receive QS based on the
legal landings in only one region, will
receive QS with only that regional
designation. A person who would
receive QS with more than one regional
designation for that crab QS fishery
would have his or her QS holdings
regionally adjusted on a pro rata basis
as follows:

(i) Determine the ratio of the Initial
PQS pool in the North and South
regions.

(ii) Multiply the Initial QS pool by the
ratio of North and South PQS. This will
yield the target North QS pool and the
target South QS pool.

(iii) Sum the QS for all persons who
are eligible to receive North QS. This is
the unadjusted North QS pool.

(iv) Repeat the procedure in
paragrapg (c)(3)(iii) of this section for
the South Region. This is the unadjusted
South QS pool.

(v) To calculate the amount of North
QS available to all persons holding both
North and South region QS, subtract the
amount of QS for persons receiving
North QS only from the unadjusted
North QS pool as presented in the
following equation:



Comparison of Affiliated vs. Non-Affiliated Vessels in the Calculation of B Shares

% Affiliated

BBRKC 12.50%

Opilio 12.20%

Bairdi 12.70%

Percents based on the Crab EIS Aug 2004 pg 4-32
LBS

A 13,050,000

B 1,500,000

C 450,000

Net LBS After CDQ 15,000,000
Total Affiliated LBS

BBRKC 1,875,000
Opilio 1,830,000
Bairdi 1,905,000

Total Unaffiliated LBS
13,125,000
13,170,000
13,095,000

Total BLBS Total CLBS

1,500,000
1,500,000
1,500,000

450,000
450,000
450,000

% C Shares
3.0%
3.0%
3.0%

Unaffiliated % B Shares
11.43%
11.39%
11.45%

Forgone B Shares Avg Unaffiliated Gain

214,286 861
208,428 817
218,213 883

Avg Affiliated Loss
6,912
8,337
6,613
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Draft Comments of North Pacific Fishery Management Council to Proposed Rule

Allocating Bering Sea and Aleutian Islands King and Tanner Crab Fishery Resources
Crab Rationalization RIN 0648-AS47

December 2004

Regulation Issue/Comment Council motion Suggested solution
Section provisions

§680.1 The rationale for having both ECCOs and ECC entities is not clear. The ECCO | p.18, 4. Identification of Establish a single entity to

seems to be the entity that holds shares for a community, while the ECC entity
has the right of first refusal. The Council motion contemplates a single entity to
serve both of these purposes. In addition, it is unclear that one entity would
have the ability to exercise a ROFR, but not be able to take possession of
shares on the exercise of that right. In addition, given the administrative
burden of the program, it is unclear why the agency would like to oversee
additional entities/organizations.

the Community Groups
and Oversight

hold the right of first refusal
and any community shares.

§680.6(c)(2), (e)(2),
and (9)(2)

The time for providing the completed submission of historic data is limited to
60 days after final rule becomes effective. Given the historic nature of these
data and the complexity of consolidating information into reports, substantially
greater time should be permitted for providing these data.

Extend time for submission
of historic data.

§680.6(c)(3), (e)(3).

The rule provides for the submission of information concerning the 2004

p. 21, paragraph B. 4.,

Remove provision requiring

and (g)(3) fishery, which might be used as a baseline for estimating the economic and committee minutes submission of data from
impacts of the rationalization program on the fishery. The Council motion from June 25, 2002 and | 2004 fisheries.
suggests that regulation follow the committee recommendation that data not September 5, 2002.
less than 2 years prior to the rationalization program be used for estimating
rationalization impacts.

§680.6(i) The verification of data provisions require the data provider to provide a broad Extend period to respond to
range of data on request within 15 days of receipt of the request from the data request for additional data
collector. Given the breadth of data that may be requested for verification of for verification purposes.
reports, the 15 day response time is not sufficient.

§680.20(a)(1) CVC QS holders should not be required to be in arbitration organizations in p.11, Binding Arbitration | Make membership in
the first three years of the program. Arbitration is optional for these share System, 4. Shares arbitration organizations
holders until July 1, 2008. They could elect to join the arbitration process by subject to binding optional for CVC QS
joining an arbitration organization, but should not be required to join. arbitration holders prior to July 1, 2008
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Regulation
Section

Issue/Comment

Council motion
provisions

Suggested solution

§680.20(a)(2)

The reguiation should not limit negotiations to the preseason period. Although
the process for arbitration states that negotiations should be conducted in the
preseason (see, p.13 of the Council motion, Last Best Offer Binding
Arbitration, Process, 1 Negotiations and voluntary share matching), the
purpose of that language is to define the matching of shares for purposes of
the arbitration procedure. The reqgulation suggests that IFQ and 1PQ cannot be
used if parties do not reach a preseason negotiation. Nothing is lost in the
arbitration process from allowing voluntary negotiations between holders of
uncommitted shares to occur after the season is begun.

p-13, Last Best Offer
Binding Arbitration,
Process, 1 Negotiations
and voluntary share
matching

“Prior” should be deleted
from the second line.

§680.20(a)(3)

The word “uncommitted” has been omitted front of IPQ in a few places. Only
uncommitted shareholders can negotiate deliveries with holders of
uncommitted IFQ.

Last Best Offer
Arbitration

Review section for omission
of the term “uncommitted”.

§680.20(d)(1)

The reference to paragraph (b)(1) should be clear that CVC QS holders may
(not must) join Arbitraticn Organizations prior to July 1, 2008.

p.11, Binding Arbitration
System, 4. Shares
subject to binding
arbitration

Revise provision to exclude
CVC QS holders frem
mandatery membership
unti! Juty 1, 2008

§680.20(d)(1)(iv)

This provision permits a person to be a member of only one arbitration
organization. If a person is only permitted to be a member of a single
organization, holders of both [FQ and IPQ cannot maet the requirements of
the regulation to be members of separate organizations for IFQ and IPQ.

Revisa to allow membership
in one IFQ arbitration
organization and one |IPQ
arbitration organization.

§680.20{e)(2){ii)

This provision requires the use of the “Share Matching Approach,” the
“Lengthy Season Approach,” and “Binding Arbitration”. None of these should
be required of all participants since arbitration is intended to be voluntary. The
regulation requires arbitration organization membership and contracts that
define the terms that govemn arbitration participation. This provision is
overbroad.

Last Best Offer
Arbitration

Revise to state that
participants shall engage in
arbitration subject to the
rules and 1o the extent
specified in the contracts.

§680.20(e}(2)(v)

This provision is overbroad. All information generated pursuant to section
620.20 would require gach arbitration organization to obtain documents that it
and its members have no access to.

This provision should be
deleted.
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Regulation
Section

Issue/Comment

Council motion
provisions

Suggested solution

§680.20(e)}(2){(v)(B)(1}
and {2)

The previsions require the arbitration organizations to defiver notices to
uncommitted Arbitration IFQ holders., IPQ arbitration organizations, however,
have no way of knowing who holds uncommitted IFQ.

General comment: As drafted, the arbitration reguires the aritration
organizations to deliver several different notices and pieces of information to
members that meet certain criteria. The regulation also places strict limitation
on the persons that may receive this information (i.e., only holders of
uncommitted IFQ are permitted to receive the terms of the arbitration finding or
the identities of the holders of uncammitted IPQl that are parties to an
arbitration proceeding). The provisions create a paradox under which the
persons (or organizations) required to deliver the notices are unfikely o be
able to deliver the notices, because no person would be in a position to
receive the information that needs to be disseminated or know the identities of
the perscns that need to receive the information, The regulation could
overcome this problem by providing arbitration organizations with the ability to
hire a third party for the delivery of notices. That third party should be required
io be independent of any associations with any IFQ holders or IPQ holders
(except for the management of arbitration organization notices) and be bound
to hold all information received confidential.

The provisions should be
revised so that persens
required to deliver nofices
1) have access to the
names of those required 1o
receive the notice, 2) have
access to the information
required to be delivered,
and 3) are required to
maintain confidentiality.

§680.20(T)(4)

This timeline may not be approptiate for the first year delivery of the arbitration
formula.

Allow the same time as
permitted in (e){6) for the
Market Report.

§680.20(h)(2){ii)(B)

This provision permits |PQ holders 1o initiate arbitration, Only IFQ holders are
permitted to initiate arbitration under the Council’s arbitration program.

Last Best Offer
Arbitration, EIS 2-48 and
4-182.

Limit arbitration initiation to
IFC holders.

§680.20(h)(3) This paragraph describas the arbitration procedure. The regulation should also Include a prevision that
provide that a single binding arbitration proceeding (excluding quality disputes, limits each IPQ holder to a
performance disputes, and the lengthy season approach) is permitted for each single binding arbitration
IPQ holder per fishery per year. praceeding per fishery per

year.
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Regulation
Section

Issue/Comment

Council motion
provisions

Suggested solution

§680.20(h)(3)(ii)

This section generally sets out the process by which arbitration is initiated.
Although the commitment of shares is defined in the definitions section of the
regulation (section 680.1, Committed IFQ and Committed IPQ}), the regulation
could be clarified, if the process for negotiated commitments were included
here.

Include description of
commitment definition in this
process description of in

{h)(3)(ii)-

§680.20(h)(3){ii)

This section limits negotiations to “prior to the date of the first crab fishing
season”. Negotiation should be permitted at any time, including after the
season opens, as long as participants are not commiited to ancther share
holder.

See comment
conceming
§680.20(a)(2) above.

Delete “prior to the date of
the first crab fishing season™
from this provision.

§680.20(h)(3)(iii)

The provisions conceming the “Lengthy Season Approach” should specity that
the adoption of this negotiation/arbitration approach is available onty to
persons that have commitied shares.

Last Best Oifer
Arbitration

Require share commitments
for participants to use the
lengthy season approach,

§660.20(h)(3){iii)

The inclusion ef the provisions concerning the “Lengthy Season approach” at
this point in the regulations adds confusion to the arbitration process. This
paragraph primarily concerns the commitment of shares and the process that
share holders undertake preceding, and possibly leading up te, Binding
Arbitration. The lengthy season approach is an alternative to that standard
procedure.

The provisions conceming
the lengthy season
approach should be
included in the contract for
the Contract Arbitrators, but
as a separate provision
outside the process
description here.

§680.20(h)(3){iii)

The process for arbitration of the lengthy season approach is not well defined
in the Council motion. The regulation should not attempt to specifically define

that process.

p.13, Last Best Offer
Binding Arbitration
General, 6. Lengthy
Season Approach

The regulation should state
that industry should define
the procedure for arbitration
of the lengthy season
approach, including the
liming of the proceeding
and the ability of any IFQ
holders to join the
proceeding or opt-in to the
oulcome of the proceeding.

§680.20(h)(3)(ii)(C)

PG holders are not pemmitted to initiate arbitration under the Council motion -
the reference to “IPQ holders” initiating the process should be removed.

Last Best Offer
Arbitration, EIS 2-48 and
4-162,

Remove the reference to
IPQ holders here.
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Regulation Issue/Comment Council motion Suggested solution

Section provisions

§680.20(h){(3)(iv)(B) This provision requires an arbitration IFQ holder to commit at least 50 percent Revise the provision
of the IFQ held to an IPQ holder to make a unilateral commitmant. The cencerning the minimum
provision should provide for the commitment of the lesser of 50 percent of the commitment,

IFQ held and an amount of IFQ that results in the commitment of all of the . \

processor's IPQ. In the absence of this provision, a harvester may be unable For a cooperative unilateral

to commit any IFQ to a processor under the provision because the processor commltrpent, amore

does not hold sufficient IPQ ta take most of the harvester's IFQ. appropriate threshold might
be 50 percent of the

In addition, the regulation should consider a lower level than 50 percent for a average CVO share holding

cooperative to make a unilateral commitment, since a cooperative represents in the cooperative.

several share holders. A more appropriate threshold might be 50 percent of

the average share holding in the cooperative.

§680.20(h){3){iv) The time period o initiate arbitration must be limited on both sides, since only | Last Best Offer Binding Limit LFQ holders from
one arbitration proceeding is allowed for each processoer. The share matching | Arbitration, Process, 2. initiating binding arbitration
limit of 25 days before the start of the season is intended to also operate as a | Required Share- more than 25 days prier {0
limit on the ability to initiate arbitration. In the absence of a limit, a harvester Matching and Arbitration | the season opening.
could initiate an arbitration proceeding several months prior to the season,
which is unreasonable for all parties including other harvesters that may wish
to deliver to that processor.

§680.20(h)(3)(iv)(D) This provision states that the “IPQ holder and IFQ! holder may decide to enter | Last Best Olfer Revise to provide that IFQ
Binding Arbitration”. Only IFQ holders can initiate the Binding Arbitration and it | Arbitration, EIS 2-48 and | holders can unilaterally
can be initiated unilaterally by [FQ holders. 4-162. initiate arbitration and that

IPQ holders cannot initiate
binding arbitration.

§680.20(h){(3){v) IPQ holders are not permitted to initiate arbitration under the Council motion. Last Best Offer All references to “IPQ

Arbitration, EIS 2-48 and | holders” initiating the
4-162. process should be removed.

§680.20{h)(3)(v) This provision needs to limit arbitration to holders of shares that are committed | Last Best Offer Revise provision so that an
te one another, Arbitration, Negotiation IFQ holder may initiate

and voluntary share arbitration with an IPQ
maliching and Required holder to which the IFQ
Share-matching and holder has committed
arbitration shares.
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Regulation Issue/Comment Council motion Suggested solution
Section provisions
§680.20(h){3)(v}H{A), The provisions referencing the use of Open Negotiations, the Lengthy Season Remove the references in

(B), (C), and (D)

Approach, Share Matching, and Performance Disputes do not work here
because of the timing of these actions and the timing for initiating arbitration.
For example, performance disputes will not arise until during the season, while
this arbitration referred to here is limited to preseason. These references
should ba removed, as the preceding language defining the terms of
arbitration are clear. The procedures for the lengthy season appreach and
performance disputes should be defined in the contract, but not specifically
defined in the regulation.

(A}, (B), (C), and (D} to the
open negotiations, lengthy
season approach, share
matching, and performance
disputes.

§680.20(h)(3)(vi}

There needs to be a limit on the time during which a person can join an
arbitration proceeding in order to prevent parties joining during the proceeding
to disrupt the proceeding.

Require the contract with
the Contract Arbitrator to
specify the terms and timing
of joining the proceedings.

§680.20(h)(3){vi)

The ability to join should be contingent on the IPQ holder having uncommitted
shares and the harvester making a commitment of IFQ

Limit joining by requiring a
commitment under
§680.20(h}3){iv).

§680.20(h)(3){v}i) and
(viil)

The rationale for requiring separation of the scheduls meeting and the meeting
defining terms of fast best offers is not clear. It may be that antitrust concems
dictate that IFQ holders that are not part of an FCMA cooperative should not
participate in a joint meeting. If that is the case, a provision should be added to
that effect.

§680.20(h)(3){viii),
(ix), and (x)

These provisions should make clear that the arbitration will apply to all
committed IFQ of the IFQ holder and the corresponding committed 1PQ of the
IPQ holder. The arbitration outcome should decide the delivery terms of all
shares that the parties have committed to one another.

Revise to make arbitration
apply to and fully binding on
all deliveries of committed
shares of the parties.

§680.20(h)(5)

Under this provision, information flow in binding arbitration is limit to the
information submitted by parties and market report and formula. The broad
availability of data to IFQ holders under notice requirements and FCMA
cooperatives could be argued to create an imbalance in the proceedings.

§680.20(h)(8)

This provision makes reference to (h}{6)}{v), which does not exist.
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Regulation
Section

Issue/Comment

Council motion
provisions

Suggested solution

§680.20(h){11)(ii)

Using the same procedure for performance disputes as for other arbitration is
not passible because of the timing of arbitration and the tirning of performance
disputes. The specific process should be defined by industry in the contract
with the contract arbitrator.

The contract with the
Contract Arbitrator should
define the process for
resolution of performance
disputes through arbitration.

§680.20(h)(11)(ii)

It is unclear how arbitration ¢an be “unsuccessful”.

The reference to
“unsuccessful” arbitration
should be removed or
explained.

§680.21

This provision in the rule should not require that harvest cocperatives be
FCMA cooperatives. The Council motion establishes a “harvesting
cooperative” that is intended to coordinate harvests of its members’ IFQ to
achieve efficiencies in the fisheries. The terms that govern these harvesting
cooperatives are delineated in section 6 of the Council motion (p. 20}, with
further clarification in item 13 of the Clarifications {pp.25-8). The mation and
clarification describe a system of coordination of harvests that would be used
to pursue fleet consolidation. Similarly, the clarification describes systems of
leasing and use of allocations. No mention of marketing or negotiation
activities is made in gither the motion or clarifications.

In the arbitration section of the motion FCMA cooperatives are distinguished
as the only cooperatives that may negotiate on behalf of their members. The
current regulation disregards this critical distinction, treating all cooperatives
as FCMA cooperatives and thereby limiting the ability of processors and their
affiliates to realize the benefits of coordination of harvest activity that could be
achieved through the harvest cooperative structure the Council has
developed.

The language of the Council distinguishes and requires FCMA cooperatives in
the arbitration program, the only portion of the motion in which a cooperative
would engage in negotiation. In addition, the motion specifically identifies the
role of its harvest cooperatives. Given the limited scope of harvest
cooperatives actions and the distinction of FCMA cooperatives in the
arpitration provisions of the motion, harvest cogperatives should not be
required to be FCMA cooperatives.

p. 20, 6. Cooperative
model options and
pp-25-6, 13 Rules
goveming cooperatives,
see also, Binding
Arbitration requiring
FCMA cooperatives for
purposes of
negotiations.

Remove requirement that
harvest cooperatives be
FMCA cooperatives.
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Regulation
Section

Issue/Comment

Council motion
provisions

Suggested solution

§680.21(a)(3)

The provision prohibits PQS and IPQ holders and their affiiates to join harvest
cooperatives. This limits the ability of vertically integrated harvesters to
achieve harvest coordination efficiencies. (see comment related to §680.21
above)

p. 20, 6. Cooperative
model options and
pp.25-6, 13 Rules
governing cooperatives

Remave this provision,

§680.21(b){1)

The rule should provide that any individual share holder is a unique person for
purposes of determining whether the threshold minimum number of persons
for cooperative formation is met. Each share holding person shouid be
unique, whether or not that person holds some interest in @ commonly held
comporation. The corporation may not be a unique.

6.1, 3)

Clarify that any individual
share holder is a unique
person for purposes of
establishing the threshold
number of perscns for
cooperative formation.

§680.21(b){4) and (5)

Limiting a person to a single cooperative and “all or nothing” participation is
inconsistent with Gouncil intent. Doing so, will also limit ability of participants to
achieve efficiencies. Any hoped for simplification in management is likely to be
lost either through individuals choosing noet to join cecoperatives (forcing the
agency to manage substantially greater numbers of individual holdings} or the
use of corporate structures to subvert the intention but not the letter of rules
{i.e., the establishment of different unaffiliated share holding companies for
different cooperatives). Strict administration of a single cooperative rule, which
would be necessary to achieve any saving in management of share
transactions, is likely to be ineffective and costly. In addition, a single
cooperative requirement is likely to result in substantially greater
intercooperative trades, each of which would need to be processed and
administered by the agency.

An altemative would be to allow a single cooperative per fishery or per fishery
and region. This approach would reasonably balance the agency's desire to
reduce administrative burdens while still allowing participants to realize
efficiency benefits of cooperative coordination of harvests. This approach is
also consistent with the EIS description of the program.

EIS 4-34, 4-161, see
also Cooperative model
options p.20 Council
motion and 13. Rules
governing cooperatives
pp.25-6 Council motion.

Replace with a rule that
permils a person to enter
one cooperative per fishery
or one cooperative per
fishery and region.
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Regulation
Section

Issue/Comment

Council motion
provisions

Suggested solution

§680.21(d)(4)

Conversion of CVC and CPC IFQ to CVO and CPO IFQ, respeclively, on
allocation o a cooperative effectively removes any owner on board
requirement for C shares. The primary purpose of C shares is to provide aclive
fishermen with shares that can be used for leverage in negotiating the terms of
their employment. By removing owner-on-beard requirements, C shares could
be held by persons that do not fish in the fisheries. Even with owner-on-board
requiremnents, C share holders can gain greatly by being cooperative
members, since cooperatives will coordinate the harvest of all of the
cooperative’s shares. Participation in the discussions during which that fishing
activity is scheduled will be important to C share holders regardless of whether
the C share holders are required to be on board the vessels fishing their
shares.

This provision also raises the question of whether the converted CVC IFQ
would be subject to the Class A/Class B splitin the first three years of the
program. The regulation should be clear that the split should not apply in the
first three years.

1.8.1.9 and E1S 2-44

Regquire owner on board for
CVC and CPC IFQ. Do not
convert these shares to
CVO and CPO when held
by a cooperative.

The regulation should clarify
that converted CVC IFQ are
not subject to the Class
A/Class B split during the
first three years of the
program.

§680.21(f)(4)

Prohibition on cooperative members holding or transfering PQS and IPQ is
likely to limit the achievement of efficiencies in the fisheries for a substantial
number of vertically integrated share helders, This provision is unnecessary, if
cooperatives are not required to ba FCMA cooperatives.

See comment on
§680.21 above.

Remove the prohibition on
cooperative members
holding or acquiring IPQ
and PQS.

§680.21(g)

In order to have effective use caps, the Council motion specifies that transfers
outside a cooperative (i.e., intercooperative transfers) are 1o be made through
individual members. Once IFQ are inside a cooperative any individual or
vessel caps do not apply to the movement of those IFQ within the cooperative.
In the absence of a requirement that intercooperative transfers be accounted
for by individuals in a cocperative for purposes of applying use caps, the
program is without any effective use caps. For example, four persons all
holding QS at the cap could form a cooperative and acquire additional IFQY
through intercooperative transfer in excess of the use caps.

pp.25-6, 13. Rules
goveming cooperatives.

Require cooperatives o
conduct intercooperative
transfers through members,
as described in the Council
motion.

§680.40(b)(2)()(B)2)

This provision suggests that regional designations apply to CVC QS “prior to
July 1, 2008."

1.8.1.6

The provision should read,
“on and after July 1, 2008.”
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Regulation
Section

Issue/Comment

Council motion
provisions

Suggested solution

§680.40(b)(4)(ii)(B)
and (E)

These provisions prevent the separation of a license from its history. The
provision should aliow separation in the case of a person acquiring a license to
remain in a fishery (§680.40 (e)(1}(vii}).

1.4.1, Option 1

Insert a provision that
permits the separation of a
license from its history to
the extent necessary to
achisve the purpose of
§680.40 (c)(1){vii).

§680.40 (c)(1){vii)

This provision permits a person that purchased a license to remain in a fishery
1o use the history of the vessel on which the license was used or on which the
license was based. The requirement that the vessel using the license have an
interim license could limit the application of this provision to situations where
mulliple license transfers were required to comply with vessel length limits on
licenses.

1.4.1, Option 1

Remove the limitation that
the license be an “interim”
license. The rule should be
clear that no history may be
credited toward two different
allocations and that only
one history may be credited
to a license.

§680.40(e)(1){i) and This provision refers to the TPD for each year. When taken together with the 2.3, Option 1, footnote 1 | Clarify method of allocation
(eXii)(D) reference to the “average percentage of the TPD for a person” in (e)(ii}(D}, the | on p. 10 of the Council of precessor individual
provisions suggest that the “average annual percentage” approach to motion allocations is total individual
determining allocations will be used for processors, which is not correct, qualified history divided by
all qualified history.
Draft Comments of North Pacific Fishery Management Council to Praposed Rule 10
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Regulation Issue/Comment

Section

Council motion
provisions

Suggested solution

§680.40(f)(3) and (7} | The requirement of a ROFR contract at the time of application is inconsistent
with the Council motion. PQS applicants need to enter the contract only if the

ECC entity is designated by a time cerain,

p. 17 of the Council
motion

Provide notice to an eligible
community on the
application for PQS that
could be subject to a ROFR.
if the community notifies the
agency and the PQS
applicant that it has formed
an entity (and provides
contact information for the
entity} the PQS allocation
would be made only on
completion of the contract
establishing the terms of
with the requirements for
ROFR. i the contract is not
executed, the parties could
seek remedies in civil court
to the extent necessary.

This section makes interchangeable use of the terms “QS and PQS
Application” and “QS or PQS Application” suggesting that QS is subjectto a
ROFR, which is not the case.

§680.40(N

Community purchase
and right of first refusal
options, p. 16-8 of
Council motion

Clarify application of ROFR
to only PQS and IPQ.
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Regulation Issue/Comment Council motion Suggested solution
Section provisions
§680.40({h)(4) This provision uses processor affiliation for determining whether a QS holder 1.6.4, EIS 2-41 Allocation of “only Class A
receives Class B IFQ. Eligibility to receive an allocation of B sharas in the IFQ” should be limited to the
Council motion relies on whether the processor “controls” delivery of the IFQ. amount of contrelled IFQ.
Use of a “control” standard for determining whether B shares will be allocated The remainder of the
has two effects: allocation should be subject
to the Class A/Class B
First, if the processer holds a limited amount of IPQ, the A share only division of fully independent
allocation should be limited to an amount of IFQ that offset the IPQ holding, harvesters.
with the remainder of the allocation subject to the Class A/Class B split. (See
EIS 2-41, which states holders of PQS and their affiliates that hold QS would The definition of control
be allocated Class A IFQ in the amount of their IPQ holdings with the should be revised to reflect
remainder issued as Class A IFQ and Class B IFQ at the same ratio as those the nature of controt at
allccated to independent harvesters.) Using this approach, a person receives issue {i.e., does the IPQ
a Class A only IFQ allocation for only those IFQ that are controlled by the holder control the delivery of
processor, with the remainder of the allocation (which is beyond the control of the IFQ). This definition may
the processor) as a Class A/Class B allocation. rely to some extent on
“affiliation,” but control of
Second, if the processor does not control deliveries (regardless of the number deliveries should be
of IPQ held), the B share allocation will be necessary for negetiating strength paramount.
of the person controlling deliveries in their negotiations with processors
generally.
lssue: If a “control” affidavit is used for determining who will receive B shares,
the term “control” must be well-defined, so that the signatory to the affidavit
knows what the aitestation means.
These provisions appear to make no IFQ allocations for CVC QS holders prior | 1.8.1.6 The provision should make

§680.40(h)(1} through
7}

to July 1, 2008. The CVC IFQ should not be subject to region or processor
landing restrictions during this time period.

clear that CVC QS holders
receive an allocation prior to
July 1, 2008.

§680.40(h)(5)(ii)

The term “IFQ TAC” used in the calculation of the Class A IFQ allecation and
the IPQ allocation is not defined. Care should be taken in defining the term to
show that prior to July 1, 2008, CVC QS yield iFQ that are not subject to the A
share landing requirements and that |IPQ should be issued for 90 percent of
the CVO IFQ allocation. After July 1, 2008, CVC share holders will receive A
shares and [PQ will be issued for 90 percent of the CVO and CVC IFQ
allocation.

1.8.1.6 and EIS 2-44,

Clarify definition and
calculation of IPQ and Class
A IFC: allocations.
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Regulation Issue/Comment Council motion Suggested solution
Section provisions
§680.40(h) and (i} These sections should contain the IPQ cap in 680.42 (c){4)}, which limits the IPQ caps at p. 16 of the | Include allocation limitation
IPQ allocation in the Bristol Bay red king crab and Bering Sea snow crab Council motion in this section.
fisheries. Inclusion of the caps in the section on use limilations (680.42 (c){4})
seems incorrect since the allocation is limited, not the use of the allocation.

680.40()) The legislation authorizing the program provides in section 801(j){7) provides Inclusion of language from
that [PQ should not create a right, title, or interest in any crab, until that crab is the legislation in the
purchased from a fisherman. No similar language appears in the regulation. regulation.

§680.40(m}) The contract terms for ROFR are not those in the Council motion. A cleaner Contract terms at p. 17 Use the language from the
approach would be to just copy the Council motion, rather than reinterpret it. of the Council motion. motion.

§680.40{m) For purposes of implementing the ROFR, “movement of shares from a first or [ General right of first Clarily provisions that apply
second class city, if one exists, and borough, if a first or second class city does | refusal at pp.16-8 of the | to movement of shares from
not exist,” constitutes “movement of shares from the community”, Note that Council motion the community.
this differs from the cooling off period.

§680.40(m)(2) The provision states that “any sale must be provided on the same terms” to Contract terms at p. 17 Use ihe language from the
the FEC entity. This wording is not a complete description of the right of first of the Council motion. motion.
refusal, since the ability to exercise the right applies for a limited period and is
exercised by performing the terms, not receiving an offer.

§680.40(m)(6} Since ROFR applies to IPQ, this provision should be broadened to include Contract terms atp. 17 Broaden the provision so
waivers with respect to IPQ. of the Council motion. that waivers to apply to IPQ.

§680.40(m}7) Since ROFR applies to IPQ, this provision should be broadened to include Contract terms at p. 17 Broaden the provision so
ROFR with respect to IPQ. of the Council motion. that ROFR applies fo {PQ,

under the terms of the
motion.
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Regqulation Issue/Comment Council motion Suggested solution
Section provisions
§680.41{c)(1Xi) Table is incoerrect conceming CVC or CPC in lines (E) and (F). In line (E), the 1817 Limit eligibility to receive
initia! recipient of QS is not relevant {(no provision autharizing recipients of an CVC and CPC shares to
initial allocation to receive shares is included for the acquisition of CVC and individuals who are U.8.
CPC shares). The only standard for eligibility to receive CVC or CPC shares is citizens and “active
that the person acquiring the shares must be an individual that is a US cifizen participants”,
and an “active participant” . Similarly, in line (F), a cooperative cannot receive
shares since it doesn’t meet those criteria. The line concerning cooperative
acquisition could be deleted. Alternatively, a cooperative could be permitted to
receive shares through an individual that meets the raquirements, if the
agency would like to assume the added administrative burden of tracking
those transactions and performance of owner on board reguirements.
§680.41(c)(2)(ii}BX3) | Applications to receive CVC and CPC QS by transfer must be by individuals. 1.81.7 Limit eligibility to receive
CVC and CPC shares to
individuals who are U.S,
citizens and “active
pariicipants”.
This section does not adequatety parallel the Council motion. Far corporations | 1.6 Use language from the

§680.41{c)2)(W)(D)(2)
(i) and (i)

and other entilies, one “owner” {not “member”) must meet the sea time
requirement. In addition, that same owner must hold at least a 20 percent
ownership interest in the entity. The section does not exactly paraflel these
requirements.

Council motion.

§680.41(c)(3){i) and It is unclear whether the ECCO can hold and transfer PQS. The ECCO should | p. 18, Identification of Clarify that ECCOs can hold
(i) be able to hold and transfer both QS and PQS. community groups and PQS.
oversight

§680.41(c)(3)() and The provision states that each ECC must designate an ECCOQ. The rationale pp. 16-8, Community “Must” should be changed
{ii) for this absolute requirement is unclear. Communities have the option of purchase and right of to “may”.

designating an ECC entity, but would waive the ROFR and not be permitted to | first refusal options

use the community purchase privilege, if they chose not to.
Draft Comments of North Pacific Fishery Management Gouncil to Proposed Rule 14
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Regulation
Section

Issue/Comment

Council motion
provisions

Suggested solution

§680.41(d)(2)(H(C)

This provision requires a statement from an authorized representative of a
community that the ROFR has been offered on sale of shares outside a
community. Several aspects should be clarified here, First, a signature from an
authorized representative is too strict of a requirement. A provision that
requires a PQS/IPQ holder that is subject to ROFR to provide notice to ECC
entity {and the agency) of the sale is all that should be included here.
Otherwise, reluctance to sign the authorization could lead to a delay in the
transaction despite proper notice of the sale.

Second, the nofice is only required if the sale meets the requirements for the
ROFR (i.e., some transfers do not trigger the ROFR}). Intra-company transfers,
transfers for use in the community, and some transfers of IPQ are not subject
to the ROFR. This is not clear from the way the provision is drafted.

Third, somewhere in the reguiation the process of completing a sale on which
the ROFR is exercised should be stated. Under the Council motion, the EEC
entity should nolify the PQS/PQ holder (and agency) of its intent to exercise
(and evidence of its eamest money payment). Then need some confirmation
of performance for the agency to finish the transaction.

pp. 16-8, Community
purchase and right of
first refusal options

Require notice of the
transaction only to the
holder of the ROFR only.

Require notice only if sale is
subject to the ROFR.

Develop regulation defining
process for exercise of the
right.

§680.41(h)

This provision should require designation of the members of the cooperative
that are engaged in the iransaction for purposes of applying use caps 1o the
shares a person may bring to a cooperative. In the absence of this limitation,
persons could join a coaperative and acquire shares in excess of the cap,
making individual use caps ineffective.

pp.25-6, 13. Rules
governing cooperatives

Adopt requirement
consistent with the Council
motion.

§680.41(j)(1)(i)

The community of Adak does not receive the ROFR. It should be expressly
excluded here.

General right of first
refusal, p. 16 of the
Council motion

Exclude Adak from the
ROFR.

§680.41(j){(2)(ii)

The community does not need to designate an ECG entity. If they do not the
ROFR is waived.

pp. 16-8, Community
purchase and right of
tirst refusal options

Change “must” to “may”.

Draft Comments of North Pacific Fishery Management Council to Proposed Rule 15
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Regulation Issue/Comment Council motion Suggested solution

Section provisions

§680.41(j)(3) Requiring the ECC entity to be a signatory to the transfer is inapprapriate. A pp. 16-8, Communily Remove requirement for
ROFR only requires notice and the opportunity 1o exercise the right. purchase and right of signature of community

first refusal options authorized representative.
it may be useful to have PQS holders submit an annual report identifying the Require that the transferor
amount of IPQ that it used in a community during the year and if used outside provide evidence of notice
a community, who used the IPQ (which would be used to determine whether to the ECC entity.
the ROFR would apply to a future transaction).

§680.41(j)(4) This provision seems to confuse the process of passing on the ROFR to a pp. 17-18, Contract Revise pracess for intra-
successor. If the transfer is within the ECC, the recipient of the PQS would terms cormmunity transfers
need to sign a contract granting the ROFR to the ECC organization (not consistant with the Council
“gxercising the right”) and agree to terms conceming the use of the shares in motion.
the community in future years. In addition, the ECC entity need not have
signed the contract on application. The submission of the contract signed by
the recipient of the shares will allow the agency to delivery the contract to the
ECC entity for signaiure. If the ECC entity does not sign the contract the
ROFR would be waived.

§680.41(j)({5) The provisions defining the ROFR in the North Guif need to limit the ROFR o | pp. 16-18, Community Revise regulation consistent
the same terms generally as the general ROFR. This means that the ROFR purchase and right of with the Council motion,
applies only to the first transfer from the community of origin. These terms are | first refusal options and
not clear in the cument regulation. GOA first right of refusal

§680.41(1)}(2) and (4) | These provisions concerm the transfer of CVO QS and CVC QS, respectively. | 1.6.3 and 1.8.1.9 Delete these provisions in
They specifically provide, “Notwithstanding QS use limitations under section their entirety.

680.42, CVO (CVC) QS may be transferred to any person eligible to receive
CVO or CPC {CVC or CPC) QS as defined under paragraph (c) of this
section.” These provisions appear to override any use caps contained in
680.42 {the only section of the regulation defining use caps). They should be
deleted in their entirety.
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Regulation Issue/Comment Council motion Suggested solution

Section provisions

§680.42(bY1)(1) This provision grandfather’s from the use caps any initial allocation receive Include a provisicn that
based on licenses owned prior to June 10, 2002. Some purchasers of licenses would grandfather any initial
since that date may have been pushed over the use caps by the license allocation in excess of the
buyback. If a person bought a license after June 10, 2002 and would have use caps received from
been under the limit, but the buyback put the person over the limit, they would licenses acquired after June
not receive an allocation over the cap. 10, 2002 and prior 1o the

referendum on the buyback,
to the extent that the
allocation would not have
been in excess of the cap,
but for the buyback.

§680.42(b){1)(ii) The provision creates ambiguity conceming non-individuals holding CVC IFQ 1.81.7 Limit to CVC and CPC
and Q8. CVC IFQ and QS may be held only by individuals. share holdings to

individuals.

§680.42(b){(2) This lead in creates an ambiguity concerning individuals holding PQS and IPQ | 1.6.4 of the Council The lead in should read,
being exempt from the cap. Only corporations and other non-individuals that motion and Clarification | “Except for corporations and
directly hold PQS and IPQ are exempt from this cap. In addition, the 13 onp.26 other non-individuals as
exemption should be limited under cap described in (b){4), not generally. provided in (b){4) and CDQ

groups as provided for in
{0)(3)."

§680.42(b)(2)(0) The table specifies the use caps for CVC and CPC shares. Under the Council | 1.8.1.9, 2) Option 2 Revise individual use caps
motion, these caps are to be equivalent to the CVO and CPO vessel use caps. for CVC and CPC sharas to
As written, they are equivalent to the individual CVO and CPQ use caps (in equal the vessel use caps.
most cases one-half of the correct cap).

§680.42(b)}(3) and (4) | The rule limiting the acquisition of licenses (and history) in excess of the cap 1.6.3and 1.6.4 Add in control date.
after June 10, 2002 should apply to (b}{3) (CDQ caps} and (b)(4) {vertical
integration caps), as well as the general caps.

§680.42(b)(3) For CDQ groups, the individual and collective nule is used to determine 1.6.3 Add in “individual and
holdings for applying the caps. collective” application.
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Regulation tssue/Comment Council motion Suggested solution

Section provisions

§680.42(b)}{4) For PQS holders, the AFA-style 10 percent limited threshold rule is used for 1.6.4 and Clarification 13 | Clarify the method of
determining compliance with the vertical integration cap on IFQ holdings. on page 26 of the motion | calculating holdings.
Under this approach all QS and IFQ holdings of the holder of the PQS and all | and EIS 2-43 . L
of its affiliates are counted toward the cap. The application of this rule is not Clarify the application of the
clear from the reguiation. cap and the limited

exemption.
A second issue arises in this provision of the regulation because this is an
additiona] cap to the cap in (b){2){i). This cap supersedes the cap in (b}{2)i)
only for a corporation or other non-individual directly holding the PQS. In other
words, all individuals will still be subject to the individual caps in (b)(2)(7).

§680.42(c)(1) Caps on PQS and IPQ use should the AFA-style 10 percent limited threshold 2.7.1 and EI5 2-46 Clarify the method of
rule, not the individual and collective rule. Under this approach all PQS and calculating holdings.
IPQ holdings of the holder of the PQS and all of its affiliates are counted
toward the cap. The application of this rule is not clear from the regulation.

§£680.42(c)(4) The provision prevents the issuance of IPQ in excess of the “IPQ cap” in the p. 16, IPQ caps Move allocation cap to
Bristol Bay red king crab fishery and the Bering Sea snow crab fishery, Itis section on allocations
very confusing to have this provision in the séction on “use limitations™ since it {§680.40(h){(5).
is not a use limit, but an allocation limit. The provision should likely be moved
1o 680.40(h) and/or (i}, which concem the allgcation of Class A IFQ and IPQ.

The provision at a minimum must be referenced in that section.

§680.42(c)i{5) This cooling off provision allows IPQ to be used inside the borough, if ong p.16, Cooling down Revise provision to define
exists, and inside the first or second class city, if a borough does not exist. period boundaries based on
This provision appears to limit use of shares outside of the first or second Council criteria.
class city in all cases.

§680.42(c)(7) This provision should afso state that all CVC IFQ may be delivered to any 1.8.1.6, Qption 2 Include CVC IFQ prior to
RCR prior to July 1, 2008. (The section refers only to Class B CVC IFQ. Prior July 1, 2008.
to July 1, 2008, CVC IFQ is not subject to Class A/Class B division.)

§680.42(c) For purposes of applying processing caps, crab custom processed at a plant is | p.24, clarificalion 2 Revise to add in custom
to be counted toward the cap of the owner of the plant. This requirement processing crediting toward
appears o be missing. the processor cap.
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Regulation
Section

Issue/Comment

Council motion
provisions

Suggested solution

£680.42(d}(5)

Exemption from owner-on-board for CVC and CPC IFQ, if a member of a
cooperative is incorrect. Although the Council motion provides for CVC holders
to join cooperatives, the Council motion makes no mention of exemptions from
owner-on-board requiremenis. Owner on board requirements are fundamental
to the Coungil's goal of having these shares support active fishermen.

1.8.1.11, EIS 2-44

Remove exemption to
owner on board for
cooperative members.

Table 7

The table mixes the concepts of eligibility and qualification. Eligibility defines
the persons eligible to receive an allocation. For CVO and CPO, holders of
permanent LLP licenses are eligible for an initial allocation. For CVC and
CPO, persons meeting the historical participation requirement (i.e., landings in
3 of the qualifying years for vessels) and recency requirements (i.e., landings
in 2 of the 3 most recent years) are considered eligible. Once persons are
found eligible, their allocations are based on the qualifying years shown in
Column B. The same subset of years would apply to all participants (CVO,
CPO, CVC, and CPC}. Column E is incorrect. In addition, Columnps C and D
define CVC and CVP eligibility, not qualification.

1.8.1.4

Revise table to reflect
difference between eligibility
and qualification.

Table 7

The table leaves out the season beginning in 1991 for Bering Sea Tanner
crab. The seasons shown in (2) and (3) are one season, not two.

1.4.2

Revise dates in tha table to
include the 1991 BS Tanner
season.

Table 7

The table defines seasons with an opening and closing date. Often the last
landing of the season is made after the closing date. The regutation should be
clear that legal landings made after the closing date will be counted for
allocations.

Clarify that these landings
will count for determining
allocations.

General comment

The Council motion provides that deadloss would be counted against quota.
This provision appears to be missing from the regulation.

p.20 paragraph 13 and
1.7.3

Include provision providing
for deadloss accounting.

General comment

The Council motion provides for the forfeiture of any overage from the last trip
from a fishery and for penalties for any overage in excess of 3 percent of the
unused quota on the last trip. These provisions appear to be missing from the
regulation.

1.8.2

Clarify that all overages are
forfeited and that overages
in excess of 3 percent are a
violation.

General comment

The Council motion provides that AFA crab harvesting and processing
sideboards would be removed on implementation of the program. The
regulation does not appear to contain a provision conceming the removal of
AFA sideboards.

1.8.3and 2.8

Include provisions removing
the AFA crab harvesting
and processing sideboards.
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Regulation
Section

Issue/Comment

Council motion
provisions

Suggested solution

General comment

The Council motion outlines the terms that should govern the management of
the Adak allocation of WAI brown king crab. No provision is made in the
regulation for management of that allocation.

p.19, Additional
provisions conceming
the Adak allocation.

General comment

The regulations make no provision for the loan program that is intended to be
support purchase of shares by captains and crew. The loan program, including
its initial funding, is an important element intended to support captain and crew
interests and should be implemented simultaneously with all other aspects of
the program.

1.8.1.8

Inctude the regulation for
the loan program with the
primary regulations in the
program and implement the
loan program
simullaneously with the
implementation of all ather
aspects of the program.
Explore options for seed
money to fund on
implementation.

General comment

Management of observers in the crab fisheries is the purview of the State of
Alaska under the FMP. The regulation should noi contain provisions
concerning the observer program in the fisheries.

Remove provisions
conceming observers from
the rule.
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Hard Mail:  Sue Salveson, Assistant Regional Administrator
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Fax: (907) 586-7557

Hand Deliver: Federal Building
709 West 9t Street, Room 420A

Juneau, AK

E-Mail: KTC18-PR-0648-AS47@noaa.gov
Include this identifier in subject line:
Crab Rationalization RIN 0648-AS47
Limited to 5 megabytes

Webform: Federal e-Rulemaking Portal:
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|~ . Acronyms

BSAI — Bering Sea/Aleutian Islands

CDQ - Community Development Quota

CMP - Catch Monitoring Plan

CPC — Catcher Processor Crew

CPO — Catcher Processor Owner

CR — Crab Rationalization, Crab Rationalized
CVC - Catcher Vessel Crew

CVO - Catcher Vessel Owner

DCA — Data Collection Agent

DFL — Daily Fishing Logbook

EDR — Economic Data Report

ECC - Eligible Crab Community

ECCO - Eligible Crab Community Organization
FCVP - Federal Crab Vessel Permit

IFQ — Individual Fishing Quota

IPQ — Individual Processing Quota

LLP — License Limitation Program

OR - Official Crab Rationalization Record
PSMFC — Pacific States Marine Fisheries Commission
PQS — Processor Quota Share

PTR - Product Transfer Report

QS — Quota Share

RCR — Registered Crab Receiver

ROFR — Right of First Refusal

SMAA — Seafood Marketing Association Assessment
SFCP - Stationary Floating Crab Processor
TAC - Total Allowable Catch

VAR - Vessel Activity Report

VMS — Vessel Monitoring System

Please find more information by visiting www.fakr.noaa.gov or calling the Alaska Region of NMFS at (907) 586-7228.
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National Marine Fisheries Service
BSAI Crab Rationalization

Program Overview

The Crab Rationalization Program would allocate Bering Sea and

Aleutian Islands (BSAI) king and Tanner crab fisheries resources to
participants.

* Harvesters, including crew, would receive an allocation of crab to
harvest as quota share (QS) and individual fishing quota (IFQ).

* Processors would receive an allocation of crab to process as
processor quota share (PQS) and individual processing quota (IPQ).

* Communities would receive an increase in community development

quota (CDQ), regional landing and processing requirements, and
other protection measures.

This synopsis provides a general overview as a public service. For exact proposed regulatory language, please refer to www.fakr.noaa.gov. Please call the Alaska
Region of NOAA Fisheries with any questions: (907) 586-7228.




National Marine Fisheries Service
BSAI Crab Rationalization

Program Approval

On November 19, 2005:

’ ;?F « NMFS approved the Crab Rationalization Program

as Amendments 18 and 19 to the FMP for BSAI
King and Tanner Crabs.

e NMEFS issued the Record of Decision for the BSAI
Crab Fisheries EIS.

U¥| These documents are available on the NMFS Alaska
5 Region web page at www.fakr.noaa.gov.




National Marine Fisheries Service
BSAI Crab Rationalization

Proposed Rule

2! NMFS has published a Proposed Rule to
¢l 1mplement the Crab Rationalization
Program.

| * We encourage public comments on any
@/ aspect of the Proposed Rule.

| * We are requesting public comments until
|  December 13, 2004.

|« Please refer to the Alaska Region web page or

the proposed rule for instructions on how to
submit comments.



National Marine Fisheries Service
BSAI Crab Rationalization

QS/IFQ for LLP Holders

e NMFS would allocate QS to crab LLP license holders based on historic and recent
participation.
* QS is an allocation to harvest a percentage of the TAC.
* NMFS would annually issue IFQ based on the amount of QS a person held.
 IFQ is the allocation of pounds of crab to QS holders.
* QS and IFQ would have regional landing requirements — in most cases.
* IFQ would be designated as Class A and Class B IFQ.
* Class A IFQ must be delivered to a processor with IPQ.
* Class B IFQ can be delivered to any processor.
* IFQ holders that are affiliated with a PQS or IPQ holder would be issued Class
A TFQ only.
* QS and IFQ would be transferable — with some restrictions.
* Ownership caps on QS and IFQ would prevent excessive shares.
* Vessel use caps on IFQ would limit consolidation.

This synopsis provides a general overview as a public service. For exact proposed regulatory language, please refer to www.fakr.noaa.gov. Please call the Alaska

Region of NOAA Fis}.with any questions: (907) 586-7228. .




National Marine Fisheries Service
BSAI Crab Rationalization

QS/IFQ Fisheries & Regions

§t. Matthew Blue King Crab

Bering Sea Tanner Crab Regions: North & South
Region: Undes jgnated (None ) k

Bering Sea Snow Crab

NOR'IH REG—I ON Regions: North & South

56 deg.20' N. Lat.

Pribilof Islands
North-South Reglion Line

Blue & Red King Crab
Regbns : North & South
-

Waeastern Alautian (Adak)

Brisiol Bay Red King Crab
Red King Crab

- Regions: North & South

Region: South
Western Aleutian SOUTHREGION
o Golden King Crab
:,‘l Regions: West and Undesignated
5B
N, N | .
- e e i :
tfind i om N Eastern Alsutian
WEST REGION ' Gold_en King Crab
174 deg. W. Long. Regions: North & South

West Region Line

This synopsis provides a general overview as a public service. For exact proposed regulatory language, please refer to www.fakrnoaa.gov. Please call the Alaska
Region of NOAA Fisheries with any questions: (907) 586-7228.




National Marine Fisheries Service
BSAI Crab Rationalization

QS/IFQ for Crew

« NMFS would issue specially designated QS and IFQ to qualified crew.
* 3 % of the initial allocation of QS in each fishery would be allocated to crew
who held a State of Alaska Interim Use Permit.
* Crew QS/IFQ would be similar to QS/IFQ except that:
* Crew QS/IFQ is exempt from regional delivery requirements and Class
A/Class B IFQ requirements until June 30, 2008.
* Crew IFQ may be leased until June 30, 2008. Special hardship leases
would be allowed after that.
* Crew would be required to be on board the vessel while harvesting crew
IFQ, unless they joined a cooperative.
* NMFS would set up a loan program to assist in purchasing QS.

This synopsis provides a general overview as a public service. For exact proposed regulatory language, please refer to www.fakr.noaa.gov. Please call the Alaska

. Region of NOAA Fish.with any questions: (907) 586-7228. O )




National Marine Fisheries Service
BSAI Crab Rationalization

O, SRER AR
Rrmeny oF ©©

Crab Harvesting Cooperatives

* A cooperative may be formed by 4 or more QS holders who are unaffiliated with a
PQS or IPQ holder, or anyone who processes Class B IFQ.

* Cooperatives are formed through contractual agreements among fishermen.

* NMFS would issue the cooperative IFQ for the total amount of QS held by its
members.

* Cooperatives may transfer IFQ to other cooperatives.
* Cooperatives may deliver Class A IFQ crab to any processor with IPQ.
* Cooperatives may deliver Class B IFQ crab to any processor.

* Vessel use caps would not apply to vessels that harvest Cooperative IFQ.

This synopsis provides a general overview as a public service. For exact proposed regulatory language, please refer to www.fakr.noaa.gov. Please call the Alaska
Region of NOAA Fisheries with any questions: (907) 586-7228.




National Marine Fisheries Service
BSAI Crab Rationalization

PQS/IPQ for Processors

- NMFS would issue PQS to crab processors based on historic and recent
participation.

* PQS is an allocation to process a percentage of the crab harvested with
Class A TFQ.

* NMFS would annually issue IPQ based on the amount of PQS a person
held.

* IPQ is the allocation of pounds of crab to PQS holders.

* PQS/IPQ would have regional processing requirements based on historic
activity — in most cases.

* Processors would be guaranteed delivery of Class A IFQ and would
compete for delivery of Class B IFQ.

* New entrants to the processing sector may purchase PQS, purchase crab
harvested with Class B IFQ or purchase CDQ crab.

* PQS and IPQ would be transferable — with some restrictions.

* Ownership caps on PQS and use caps on IPQ would prevent excessive
shares.

This synopsis provides a general overview as a public service. For exact proposed regulatory language, please refer to www.fakr.noaa.gov. Please call the Alaska

Region of NOAA Fish.with any questions: (907) 586-7228. .




National Marine Fisheries Service
BSAI Crab Rationalization

Community Elements

Community Development Quota:

. CDQ program is expanded to include Western Aleutian Islands red king crab
and Eastern Aleutian Islands golden king crab.

. CDQ percentage is increases from 7.5 % to 10 %.

Adak Allocations of Western Aleutian Islands golden king crab
. NMEFS would allocate 10 % of the QS to Adak.
. S50 % of the PSQ would be required to be processed in Adak.

Measures to maintain processing in communities:

. Regional delivery requirements for crab processed with IPQ.

. Right of First Refusal on PQS/IPQ leaving a community.

. “Cooling Off” period for sale of PQS and IPQ out of specific communities.

Communities would be able to purchase QS and lease the IFQ to community residents.
Sideboard measures would protect participants in other State and Federal fisheries.

This synopsis provides a general overview as a public service. For exact proposed regulatory language, please refer to www.fakr.noaa.gov. Please call the Alaska
Region of NOAA Fisheries with any questions: (907) 586-7228.
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Arbitration System

- The Arbitration System would ensure equitable price negotiations
between harvesters and processors.

* The Arbitration System would allow IFQ and IPQ holders to match

shares, and engage in mediation or a ‘last best offer’ binding
arbitration to determine price.

* QS, PQS, IFQ, and IPQ holders would be tequired to join an Arbitration
Organization and pay fees for this process.

* The Arbitration System would be enforced through a series of contracts.

This synopsis provides a general overview as a public service. For exact proposed regulatory language, please refer to www.fakr.noaa.gov. Please call the Alaska

. Region of NOAA Fisl\.with any questions: (907) 586-7228. . 5
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Additional Program Elements

Economic Data Collection

. Fishery Participants would be required to complete Economic Data Reports on costs,
revenues, ownership, and employment.

All information would be aggregated to protect confidentiality.

Annual reports from the economic data collection program would be produced.

Program Review

The Council and NMFS would review the program periodically to objectively
measure the success of the Program in achieving the goals and objectives.
The reviews would examine the impacts of the Program on fishery participants.

Cost Recovery Fee Collection
. Fees would be up to 3 % of the ex-vessel value in a crab fishery.
Fees would paid by harvesting and processing sectors.

Fees cover the actual costs of managing and enforcing the Program and would
fund the loan program.

This synopsis provides a general overview as a public service. For exact proposed regulatory language, please refer to www.fakr.noaa.gov. Please call the Alaska
Region of NOAA Fisheries with any questions: (907) 586-7228.
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Monitoring & Enforcement

Recordkeeping & Reporting

Monitoring & Enforcement

NMFS would implement monitoring requirements for crab fishery participants,
including:

* VYMS for vessels,

* Internet portals for processors, and,
* Scales for catcher processors.

Monitoring measures would include landed catch weight and species composition,
bycatch, and deadloss to estimate total fishery removals.

Recordkeeping and Reporting

Any crab harvested that is retained, landed, received, or processed, and crab that
cannot be processed, must be reported and recorded.

Vessel owners and operators, IFQ and IPQ holders, and are responsible for
recordkeeping and reporting.

This synopsis provides a general overview as a public service. For exact proposed regulatory language, please refer to www.fakr.noaa.gov. Please call the Alaska
Region of NOAA Fish.ith any questions: (907) 586-7228.
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Applications

NMEFS would require participants to submit application forms to receive
QS, IFQ, PQS, IPQ, and all other permits.

All application forms will be available on the Alaska Region web page.
Application Forms:

* Application for Crab Quota Share (QS) or Processor Quota Share (PQS)

* Annual Application for Crab IFQ/IPQ Permit

* Application for an Annual Crab Harvesting Cooperative IFQ Permit

* Application for Registered Crab Receiver (RCR) Permit

» Application for Crab IFQ Hired Master Permit

* Application for Federal Crab Vessel Permit

Application to Become an Eligible Crab Community Organization (ECCO)
Application for Eligibility to Receive Crab QS/IFQ or PQS/IPQ by Transfer
* Application for Transfer of Crab QS/IFQ or PQS/IPQ

* Application for Transfer of Crab QS/IFQ To or From an ECCO

* Application for Inter-cooperative Transfer

* File an Appeal to NMFS Decisions [no form]

This synopsis provides a general overview as a public service. For exact proposed regulatory language, please refer to www.fakr.noaa.gov. Please call the Alaska
Region of NOAA Fisheries with any questions: (907) 586-7228.
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Thank you

Please submit comments on any aspect of the Proposed Rule by December 13, 2004.

Please refer to the Alaska Region web page or the proposed rule for instructions on
how to submit comments.

This synopsis provides a general overview as a public service. For exact proposed regulatory language, please refer to www.fakr.noaa.gov. Please call the Alaska
Region of NOAA Fish.vith any questions: (907) 586-7228.
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QS/IFQ for LLP Holders

What is QS?

QS is a long-term privilege to harvest a percentage of
the crab fishery. LLP based QS is 97% of all the QS in
a fishery. Each year QS yields IFQ.

What is IFQ?

IFQ is the pounds of crab that QS yields each
year. It is determined by the total allowable catch
(TAC). IFQ can be fished by the QS holder, a
hired master, or leased until June 30, 2010.

e
-
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Who can receive QS?

LLP holders with catch history in the Qualifying
Years (See Map for years used).
Catch delivered onshore is issued as:
Catcher Vessel Owner (CVQ) QS.
Catch processed at sea using an LLP with a
catcher/processor endorsement, is issued as:
Catcher Processor Owner (CPO) QS.
Catch history can’t be traded separate from the LLP.

How do I get QS? W
Hold a valid crab LLP, and submit an application
BEFORE the application deadline.

What’s the difference between CVO and CPO QS/IFQ?

CVO QS/IFQ

CPO QS/IFQ

What can [ do with it? Deliver catch onshore

Deliver catch onshore or
process catch onboard

Do I have to deliver my crab
in a specific region? IFQ:
90% is Class A IFQ with

CVO QS produces two types of

regional delivery restrictions.
10% is Class B IFQ. It has no
regional delivery restrictions.

NO, CPO QS produces
CPO IFQ that can be used
to catch and process crab

Do I have to “match up” with

a processor? a processor with IPQ.

any processor.

Class A IFQ must be delivered to | NO

Class B IFQ can be delivered to

Red King Crab

Region: South

Can I transfer the QS and

Bering Sea Tanner Crab
Qualifymng Yeurs: Bust 4 of 6, 1992-1996
Regon: Undes ignated (Hone ) K‘

at-sea or to catch crab and NORTHREGION ~ Jutmeresvaiusimou W
deliver it onshore without

% e deg.20° N, Lat. ibi
delivery restrictions. ol i Fribick Ialsnds

Nerth-South Raglon Line

Western Alsutlan (Adak)

Qualifying Vears: Best3 of 4,1992-1996

How do I get IFQ?

By August 1, each year a QS holder must submit
an application to NMFS. If you are using a hired
master, you have to fill out an application. All fees
and data reports have to be submitted before

NMES issues IFQ. IFQ is issued once the TAC is -
\iﬁ’ typically in mid-August.

Crab Fisheries — QS Qualifying Years

S1. Matthew Blue King Crab
Qualifying Years: Best 4 of 5, 1994.1098
Regbrs: North & Sowth

Bering Sea Snow Crab

Blue & Red King Crab
Qualifying Years: Best 4 of 5. 1994-1998
Regons: North & Sv!:h

Bristol Bay Red King Crab
Qualfying Years: Best 4 of 5,1996.2000 8
Regions: Horth & South

IFQ?

Yes, QS and IFQ can be transferred to initial QS recipients, to
U.S. Citizens, or to U.S. corporations, that meet sea time
requirements. IFQ can be transferred separately from the QS
until June 30, 2010. All transfers must be approved by NMFS.

What happens if I also have You would only receive N/A
PQS/IPQ or I'm affiliated Class A IFQ for all your QS.
with a PQS/IPQ holder? No Class B IFQ would be

issued.

Is there a limit on how much
QS or IFQ I can have?

Yes, there are specific QS and IFQ limits for each fishery.
There are different caps for CDQ groups and persons who hold
QS/IFQ and PQS/IPQ. There are also limits on how much
QS/TFQ can be used onboard one vessel. (See handout).

Western Aleutian
s Golden King Crab
N Qualifying Years: 5of 5, 1996-2001
\ ® Regions: West and Undesignated

SOUTH REGION

ﬁ-— i
o pa~m B Eastern Aleutian
Golden King Crab
Qualifying Years: 5 of 5, 1996-2000

Regions: North & Scuth

.-'“‘ ‘."".‘-.I\ ..
WEST REGION

174 dag. W. Long.
Wast Reglon Line

This synopsis provides a general overview as a public service. For exact proposed
regulatory language, please refer to the proposed rule at www.fakr.noaa.gov. Please
call the Alaska Region of NMFS with any questions: (907) 586-7228.
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PQS/IPQ for Processors

What is PQS?

PQS is a long-term privilege to process a percentage of
the crab harvest. PQS yields IPQ.

What is IPQ?
IPQ is the pounds of crab that PQS yields each year.

IPQ is needed to process any amount of Class A IFQ.

The amount of IPQ issued every year is equal to the
pounds issued as Class A IFQ.

What Can I Do with PQS and IPQ?

Who can receive PQS?

U.S. citizens with processing history in 1998 or 1999,
and in the qualifying years. This includes persons to
whom processing history has been transferred based
on a clear contract. There is a special exemption that
allows persons who processed snow crab during
1988-1997 and invested $1,000,000 in processing
operations to qualify. Special provisions apply for
allocating crab that were harvested under “custom
processing” agreements.

pD BRSSP
' o
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How do I get PQS?

Have valid processing history and submit an
application BEFORE the application deadline.

PQS/MPQ

What can I do with it?

Process any crab harvested under a Class A IFQ permit.

Do I have to process my
crab in a specific region?

YES, PQS and IPQ must be used in a specific region.

Can I transfer the PQS and
IPQ?

YES, PQS and IPQ can be transferred to anyone. IPQ can be
transferred separately from the PQS. All transfers must be
approved by NMFS. Some restrictions on transfers of PQS and
IPQ apply in specific communities. “Right of first refusal
contracts” must be signed with representatives of specific
communities before any PQS is issued. The restrictions are tighter
during the first two years of the program — the “cooling off” period.

58 deg.20' N. Lat,
North-South Reglon Line

Western Aleutian (Adak)
Red King Crab

How do I get IPQ?

By August 1, each year PQS holders must submit an
application to NMFS. All fees and data reports have
to be submitted before NMFS issues [PQ. IPQ is

issued once the TAC is set, typically in mid-
August.

Bering Sea Tanner Crab Regiors: North & Soah
Qualifying Years: Equal to 50% of the snow ¢nb

A 50% of the Brictol By Red King Crab \‘
dring thost qualfying yeurs.

Regon: Undesigrated (MHore )

NORTH REGION

174 deg. W. Long.
West Raglen Line

Crab Fisheries - PQS Qualifying Years

S1. Matthew Blue King Crab
Qualifyin g Yeurs: 15961998

Bering Sea Snow Crab
Qualffying Years: 1997.1999 ‘
Regns: Horth & South

Pribilof Islands
Blue & R ed King Crab

Qualifying Years: 1996-1998
Regions: Horth & Soah
-

Bristol Bay Red King Crab

Qualifymg ¥aurs: EQualta the umowmnt of ¢rab - Qualfying Yeurs: 1997-1999
pnuma_inh. ‘Western Aleutian Iland Regions: North & South
Do I'have to have IPQto | NO, you need IPQ only to process crab harvested with Class A e e
process crab? IFQ. Crab harvested with Class B IFQ or with CVC IFQ until July westernalewtan SOU I HREGION
1, 2008, does not need to be delivered to a processor with IPQ. - 531‘:1?; ﬁﬁ"g o
Is there are limit on how YES, no one may hold or use more than 30 % of the PQS or IPQ in \ * . Regions: West axd Undesignated 5. Wi
much PQS or IPQ I can a fishery. Also, no person can use more than 60 % of the snow PUR £S5 2 ,
have? crab IPQ in the North Region only. WEST REGION - sm cadam Aleulan

Golden King Crab

Qualifying Years: 1596-1999
Regions: North & Scuth

This synopsis provides a general overview as a public service. For exact proposed regulatory
language, please refer to the proposed rule at www.fakr.noaa.gov. Please call the Alaska Region of
NMFS with any questions: (907) 586-7228.
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What is Crew QS?

Crew QS is a long-term privilege to harvest a percentage of the
crab fishery. Crew QS is 3% of the total QS in a fishery. Crew
QS is issued to individuals, not corporations. QS yields IFQ.

What is Crew IFQ?

IFQ is the pounds of crab that QS yields each year. It is
determined by the TAC. IFQ must be fished by the QS holder
unless used in a cooperative or leased. It can be leased until

Who receives QS?

Crew with catch history in the qualifying
years and recent participation in 2 of the
last 3 crab fishing seasons (See map for
details).
«Catch delivered onshore is issued as:
Catcher Vessel Crew (CVC) QS.

'Howdo I get Crew QS?

Hold a State of Alaska Interim Use Permit with
qualifying landings and submit an application
BEFORE the application deadline.

|
—

How do I get Crew 1FQ?

By August 1, each year QS holders must submit an

=Catch processed at sea using is issued as:
Catcher Processor Crew (CPC) QS.

application to NMFS. All fees and data reports have to
be submitted before NMFS issues IFQ. IFQ is issued

June 30, 2008, and after only under a hardship exemption.

What’s the difference between CVC and CPC QS/IFQ?

CVC QS/IFQ

CPC QS/IFQ

What can I do with it? Deliver catch onshore

Deliver catch onshore,
or process catch
onboard

Do I have to deliver my

Until June 30, 2008, CVC has no
crab in a specific region?

delivery restrictions. A fter that, CVC is
issued as Class A & B IFQ:

90% is Class A IFQ with regional
delivery restrictions.

10% is Class B IFQ without regional
delivery restrictions.

NO, CPC QS produces
CPC IFQ that can be
used to catch and
process crab at-sea or to
catch crab and deliver it
onshore without
delivery restrictions.

Do I have to “match up”

Not before July 1, 2008. After that:
with a processor?

CVC Class A IFQ must be delivered
to a processor with IPQ.

CVC Class B IFQ can be delivered to
any processor.

NO

Can I transfer the QS and
IFQ?

YES, QS and IFQ can be transferred to initial QS recipients or to
individual U.S. citizens that meet recent participation and sea time
requirements. IFQ can be transferred separately from the QS until
June 30, 2008. All transfers must be approved by NMFS.

What happens if I also
have PQS/IPQ, or I'm
affiliated with a PQS/IPQ
holder?

Before June 30, 2008, nothing. A fter
that, you would only receive Class A

IFQ for that QS. No Class B IFQ would
be issued.

N/A

Is there a limit on how

much QS or IFQ I can

have?

YES, there are specific QS and IFQ limits for each fishery. There
are different caps for CDQ groups and persons who hold QS/IFQ
and PQS/IPQ. CVC and CPC IFQ is not counted against the vessel
use caps that apply to CVO and CPO IFQ.

once the TAC is set, typically in mid-August.

Crab Fisheries — Crew Qualifying Years

St. Matthew Blue King Crab
Qualifying Years: Best 3 of 5. 1994-1998
Recent Partic ipation: Any 2 of the last 3 sensons

mearbus ficherins (Sev Hundout)

Regiora: Horth & St
Bering Sea Snow Crab ;

Quilfying Veurs: Ben 3 of 5.19962000  NORTH REGION

Reart Purtic fpation: 2000-2002
Regbns: Horth & South

Bering Sea Tanner Crab
Qualiftying Years: Best 3 of 6, 1992-1996
Recert Purc fpation: Ary 2 of the last3 seasons
nwarious ficheries (See Hundout).
Reghbn: Undesigrated (Nome )

Pribilof Islands
Blue & Red King Crab
Qualifying Years: Best1 of 5, 1994-1908
Recerz Particpation Arry 1 of the lan 3 sensons
nvarpus ficherss (Sve Hundout)
Regions: Horth & Sauh__

68 deg.20" M. Lut.
Narth-South Raeglon Line

Waestarn Aleutlan (Adak)
Red King Crab
Qualfying Years: Best 3 of 4, 1992.1996
Racent Paticpation: Any 2 of the last 3 sansons
in wvarious ficheries (See Hundout)

Bristol Bay Red King Crab
- Qualfying Yeurs: Best 4 of 5,1996.2000 &
Raglons: Horth & South

Ragion: Soxh
Waestern Aleutian SOUTHREGION
-‘ Golden King Crab .
N Qualifying Yean: 3 of 5, 1996-2001 £
\ Y Recent Pasticipation: 1999-2002 :

3 Regions: West and Undesignated ~
PCR TR M ‘p’E:-;arn Alsutian
- po ™ Golden King Crab
WEST REGION

Quakifying Years: 3 of 5, 1996-2000
Recent Participation: 1999-2001
Regions: North & South

174 deg. W. Leng.
Wast Region Line

This synopsis provides a general overview as a public service. For exact proposed
regulatory language, please refer to the proposed rule at www.fakr.noaa.gov. Please call
the Alaska Region of NMFS with any questions: (907) 586-7228.



Who can apply?

Applications will be accepted from three
qualifying sectors, including:

< LLP License Holders

< Processors

< Crew (i.e., individuals who held Alaska State

interim-use permits and made landings during
the qualifying years)

When can I apply?

Applications will be available from NMFES

(RAM) on the effective date of the Final Rule
(estimated April 2005)

* The application period will last 60 days.
* Late applications will be denied as untimely

What are the steps in the Application Process?

* RAM prepares the “Official Crab Rationalization Record” (OR)
* Landings information from fish tickets
* Licensing information from RAM records and the State
* Processing information from fish tickets

* Applications are mailed to persons in the OR who appear to be eligible and are also made available to the
general public on the internet or by request

« Applicants complete applications and return them to RAM
* If claims on application differ from OR, applicants will be so informed and will have 30 days to provide

supporting documentation

claim is denied and applicant is allowed to appeal

* RAM then prepares a determination; if favorable, application successful and quota awarded; if not, the

* No disputed quota is issued until all claims are resolved and Final Agency Action is taken

What forms might I need?*

* Application for Crab Quota Share (QS) or Processor Quota Share (PQS)

* Annual Application for Crab IFQ/IPQ Permit

* Application for an Annual Crab Harvesting Cooperative IFQ Permit

* Application for Registered Crab Receiver (RCR) Permit

* Application for Crab IFQ Hired Master Permit

* Application for Federal Crab Vessel Permit

* Application to Become an Eligible Crab Community Organization (ECCO)
» Application for Eligibility to Receive Crab QS/IFQ or PQS/IPQ by Transfer
* Application for Transfer of Crab QS/IFQ or PQS/IPQ

* Application for Transfer of Crab QS/IFQ To or From an ECCO

* Application for Inter-cooperative Transfer

» File an Appeal to NMFS Decisions [no form]

*Forms will be available at www.fakr.noaa.gov following
publication of the Final Rule.

How do I appeal?

* Appeals are filed with the Office of
Administrative Appeals, a separate
NMEFS office staffed by independent
appeals officers

* An appeal may lead to a formal
hearing with witnesses, etc.

* When the record on appeal is fully
developed, the appeals officer
prepares a decision; unless the
Regional Administrator rules
otherwise, the decision becomes the
Final Agency Action

= Aggrieved applicants may further
appeal to the U, S. District Court

S

This synopsis provides a general overview as a public service. For exact proposed regulatory language, please refer to the proposed rule at www.fakr.noaa.gov.

Please call the Alaska Region of NMFS with any questions: (907) 586-7228.
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Arbitration System

What is the Arbitration
System?

The Arbitration System (System) is a series of steps that
harvesters and processors must use to negotiate delivery and price
contracts. Most of the System is regulated through private
contracts among QS/IFQ holders and PQS/IPQ holders. The

System is designed to minimize antitrust risks for crab harvesters
and processors.

The System has two main portions:

(1) Each year three groups of experts are hired: one to
produce an annual Market Report, one to determine a Non-
Binding Price Formula for negotiations, and one or more experts
to assist in mediation and contract negotiations.

(2) Once these experts are selected, some IFQ and IPQ holders
can use a series of negotiation approaches established in the
System to resolve delivery and price conflicts. The negotiation
approaches are limited to IFQ holders who don’t also hold
PQS/IPQ or who aren’t affiliated with PQS/IPQ holder. These
are Arbitration IFQ holders. They can negotiate with a single
IPQ holder. The contracts with the experts must limit the sharing
of information to other IFQ and IPQ holders.

o

o
NOLLyuLSW

What is the Market
Report?

An analysis of market conditions and historic price

agreements among harvesters and processors.

What is the Non-
Binding Price

Formula?

An estimate of prices in a crab fishery. It
may be used during negotiations.

What are the Negotiation Approaches?

] ol e

Open Negotiation
Available to any IFQ and IPQ holder
at any time pnor to the season
opening.

If there is no resolution on
contract terms, Arbitration IFQ
Holders and an IPQ Holder can
enter Binding Arbitration

Preseason &

Lengthy Season

Some delivery terms are
decided pre-season, others are
negoualed mid-season.

1

Share Matching |
Arbitration IFQ holders “match
<:] up” shares pre-season with IPQ
holders that have available IPQ.

Mid-season

Preseason

Binding Arbitration

Do I have to participate in the
Arbitration System?

Yes, all QS/IFQ and PQS/IPQ holders must participate by joining
an Arbitration Organization by May 1 of each year (except
2005). A person can join only one organization. Arbitration
Organizations will establish contracts with the three groups of

experts, give copies of the reports to its members, and collect fees
for the program.

Can we bargain collectively?

Only IFQ holders who are in a cooperative may bargain
collectively. IPQ holders may not.

An expert arbitrates and decides the delivery and
price terms which binds the IFQ and IPQ holder.
The Market Report, Price Formula, and other
information are used.

Post Arbitration Opt-in 1
Arbitration [FQ holders who aren't committed may opt- '
in to a contract with an IPQ holder with available [PQ l
|
|

under the same contract terms.

Midseason & z |
Post-Season Quahty and
Performance

Disputes can be reviewed by an Arbitrator.

This synopsis provides a gencral overview as a public service. For exact
proposed regulatory language, please refer to the proposed rule at
www.fakr.noaa.gov. Please call the Alaska Region of NMFS with any questions:
(907) 586-7228
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Community Protection Measures ™

What are Community

Protection Measures?

Primarily limits on the amount of PQS and IPQ that
can be used outside of communities where more than

What is ROFR?

Before NMFS issues any PQS, that PQS holder
would need to establish a contract with an ECC
which guarantees the ECC first rights to purchase
any PQS for sale for use outside that community.

o ATMOSp
P ‘ HS@,O
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What happens to CDQ
crab?

(1) The allocation to CDQ groups increases to 10% of

3% of a crab fishery was processed during the
qualifying years. There are nine such Eligible Crab
Communities (ECC) communities (See Map). The

three main protections are:
“Cooling off” Period
Right of First Refusal (ROFR), and
QS Purchase. '

Some requirements exist for [PQ as well.

L3 “ . , o
What is the “Cooling Off” Period?
Until July 1, 2007, PQS and IPQ based on processing history from the ECCs could not
be transferred from those communities. The use of IPQ outside the community during

What’s QS Purchase?

Each ECC can form an organization to purchase QS and
lease the IFQ to community residents. ECC organizations
would need to submit an annual report. The ECC would
be limited in the amount of QS and IFQ it could use.

the TAC for the rationalized crab fisheries, except for
Western Aleutian golden king crab which has a 10%
allocation to Adak.

(2) Two new CDQ species are added: Eastern Aleutian
golden king crab; and Western Aleutian red king crab.
(3) The Norton Sound king crab allocation remains
7.5% of the TAC.

LY
NORTH REGION @

SOUTH REGION
this period would be limited to 20% of the IPQ by fishery each year with specific -
hardships provisions. Three crab fisheries would be exempt from the cooling off o
provision: Tanner crab, Western Aleutian Islands red king crab, and Western Aleutian \ x‘
Islands golden king crab. -
WEST REGION

Measures for Specific Communities

174 dag. W, Long.
Wast Ragion Line

Adak

Non-CDQ ECC

Dutch Harbor, King Cove, Port Moller

CDQ ECC

Akutan, False Pass, St. Paul, St. George

North
Gulf of Alaska

56 deg. 20" N, Lat.
North-South Region Line

Kodiak |

(1) Cooling off period applies.

(2) No ROFR

(3) Special allocation of 10% of the Western
Aleutian golden king crab TAC.

(4) This allocation goes to an entity formed by
the residents of Adak, or the Aleut Corporation if
an entity doesn’t form for the first 2 years only.
This allocation must be used for fishery
development in Adak.

(5) The Adak entity can hold QS and lease IFQ
to residents.

(1) Cooling off period applies.
(2) ROFR contract with PQS application.
(3) The governing body for each community must
select the ECC entity/organization to represent it for
purposes of ROFR and QS purchase. They are:

Dutch Harbor: City of Dutch Harbor

King Cove: City of King Cove &

Aleutians East Borough

Port Moller: Aleutians East Borough
(4) The ECC entity signs the ROFR.
(5) The ECC organization holds QS and leases IFQ
to residents.

(1) Cooling off period applies.
(2) ROFR contract with PQS application.
(3) The ECC entity/organization represents the
ECC for purposes of ROFR and QS purchase. The
CDQ group selects the ECC for that community:
Akutan, False Pass, St. George: APICDA
St. Paul: CBSFA
(4) The ECC entity signs the ROFR.
(5) The ECC organization holds QS and leases
IFQ to residents.

(1) Cooling off period applies
(2) Any PQS holder in a community in the North Gulf
of Alaska (See map) must have a ROFR with the
ECC entity of Kodiak in its application for PQS.
(3) The City of Kodiak and Kodiak Island
Borough select the ECC entity/organization.
(3) The ECC entity signs the ROFR.
(5) The ECC organization holds QS and leases
IFQ to residents.

This synopsis provides a general overvicw as a public service, For exact
proposcd regulatory language, please refer to the proposad rule at
www.fakr.noaa.gov. Please call the Alaska Region of NMFS with any questions:
(907) 586-7228. .
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Cooperatives | Whocnjoma
cooperative? G ulf f Alask

o . Only QS holders who don’t: O aS a
What is a Crab Harvesting (1) also hold PQS/IPQ;

A (2) affiliate with PQS/IPQ holders; G dﬁ h
Cooperatlve? (3) processes Class B IFQ; or roun S
A group of four or more distinct QS holders who voluntarily (4) affiliate with a Class B IFQ processor. °
agree to combine their IFQ for use by the cooperative. Affiliation is based on a processor Sldeb O ar ds
NMFS would reissue IFQ to a cooperative each year. having more than 10% ownership interest
Cooperatives do not hold QS, they hold and use only the IFQ in the QS holder, or other wise having
of the cooperative members. Cooperatives are formed under control over that QS holder. .
the requirements of the Fishermen’s Collective Marketing What are sideboards?
Act of 1934, which provides certain anti-trust exemptions. Sideboards limit the amount of Gulf of Alaska

What happens if I get (GOA) groundfish that crab vessels can harvest.

) They are intended to limit the ability of crab boats to
Can I J01n more than one more QS or IFQ later enter the GOA groundfish fishery and exacerbate the

Cooperative? in the year? “race for fish.”

No, a QS holder can only join one cooperative each year.

A cooperative member that gets more IFQ after

All of a QS holder's IFQ for all crab fisheries must goto | | the cooperative application has been filed may Who is limited by
one cooperative at the start of the crab fishing year. transfer IFQ to the cooperative or it can be used . 9
independently by the cooperative member. Sldebo ards o
Sideboards apply to non-AFA crab vessels that fished
Who fishes the Are there limits on how < suow, orab from. 1996-2000. |
cooperatlve IFQ? much IF Q a cooperative - :}/less}leifth?tﬁgzh’id ;ess‘ thalngg(; rzn(t) (())é‘ Pacific cod
Either a member of a cooperative or a : LI UL o S8 CHIIng Fe e e
permitted hired master. Hired masters can be can fish? P":}h‘b'tfd ]imf;l ﬁShmgdPiaC!ﬁ; cocll 11(1) gl(;a Gulf. .
used only if a cooperative member has at least | | NO, a cooperative can fish as much of the IFQ as e lt a; arvests es"got an fop, {(_) pounds of
a 10% ownership in the vessel. J results from the QS held by its members. If a boat snaw,creb anc ot thin 590t of Pacifiecod
; : ] during 1996-2000 are exempted from sideboards.
is fishing only cooperative IFQ then IFQ vessel
s AIn9D use caps do not apply on that boat 2
When do I join? » How do sideboards apply?
1 yoq decl 1Hde[Ft0 jom.a cooperaiive, an agplication C 3 The sideboard is calculated for each vessel based on its historic
5 duels S Bygfute 30ach yegr. an cooperatlves percentage of the various groundfish species. NMFS will
9 establish an annual harvest limit for each vessel, but NMFS may
2 rade : ; S =
Can cooperatlves process YES, but just amdng cthér cooperatives] open or close fisheries based on the combined sideboard limit. J
cr ab‘) These trades have to be approved by This synopsis provides a general overview as a public service. For exact proposed
v NMES. regulatory language, please refer to the proposed rule at www.fakr.noaa.gov. Please call
Yes, but they cannot process Class B IFQ, or hold IPQ. the Alaska Region of NMFS with any questions: (907) 586-7228.
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Economic Data Collection
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What is the Economic Data Collection
Program?

Crab Rationalization includes a comprehensive economic data collection program
to aid the Council and NMFS in assessing the success of the Program and
developing amendments necessary to mitigate any unintended consequences. The

data would be used to study the economic impacts of the Program on harvesters,
processors, and communities.

Basic Submission Requirements by Sector and Type

Who must participate in the
Economic Data Collection
Program?

*Participation in the economic data collection program would be

mandatory for all participants in the fisheries.
* Participants in the crab fishing industry harvesting or processing

must submit an EDR.

* Owners and lessees of fishing vessels and processing operations
would be responsible for submission of the EDR.

fish under Magnuson-Stevens Act authority after January 23, 2004,

Catcher Vessel EDR

Historical

* Who: The DCA would conduct a sample based selection
of owners of vessels for submission of any 3 years selected
between 1998 through 2004

* When: Within 60 days of publication of a Federal
Register notice identifying vessels that must submit
historic data to the DCA.

Annual

* Who: Any owner or leaseholder of a catcher vessel that
landed crab from a CR fishery.

* When: Each year on or before May 1, encompassing the
previous calendar year.

Stationary Floating Crab
Processor EDR

Historical

* Who: Any owner or leaseholder of an SFCP that

processed CR fisheries crab in the calendar years 1998,
2001, or 2004,

* When: No later than 60 days after the effective date of
the final rule.

Annual

* Who: Any owner or leaseholder of an SFCP that
processed crab from a CR fishery.

* When: Each year on or before May 1, encompassing the
previous calendar year.

What type of
information is being
collected?

Cost, revenue, production, and ownership
data would be submitted in an EDR.
Relevant state and local fish taxes would also
be reported.

‘Who will collect

Shoreside Processor EDR
Historical "
* Who: Any owner or leaseholder of a shoreside processor

that processed CR fisheries crab in the calendar years
1998, 2001, or 2004.

* When: No later than 60 days after the effective date of
the final rule.

Annual

* Who: Any owner or leaseholder that processed crab from
a CR fishery.

* When: Each year on or before May 1, encompassing the
previous calendar year.

Catcher/Processor EDR
Historical

* Who: Any owner or leaseholder of a CP that harvested
or processed BSAI crab in the calendar years 1998, 2001,
or 2004 would be required to submit an historical EDR.

* When: No later than 60 days afier the effective date of
the final rule.

Annual

* Who: Any owner or leaseholder of a catcher/processor
that landed or processed crab from a CR fishery.

* When: Each year on or before May 1, encompassing the
previous calendar year.

and control this

information?

Pacific States Marine Fisheries
Commission would serve as the Data
Collection Agent (DCA) providing for
integrity, confidentiality, and
dissemination of data.

the identifiers for the submiter.

the submitter.

Who will have access to this information?
* Pacific States may fumnish data to NMFS economists, Council staff, or other authorized users
accessing the data for crab management analysis or report purposes, but must eliminate or remove

* If NMFS Enforcement, NOAA GC, RAM, Department of Justice, or the Federal Trade
Commission requests data, and the purpose is connected to law enforcement or qualification for QS,
PQS, IFQ, IPQ, and other Federal permits, Pacific States would provide the data and the identity of

Where do I submit an EDR?
All forms must be submitted to Pacific States Marine
Fisheries Commission at the address provided on
each form.

Other required forms:
Request for verification of EDR data by DCA

This synopsis provides a general overview as a public service. For exact proposed regulatory language, please refer to the proposed rule at www.fakr.noaa.gov.
Please call the Alaska Region of NMFS with any questions: (907) 586-7228.
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General

= Any CR crab harvested that is retained,
landed, received, or processed, and crab that
cannot be processed, must be reported and
recorded. Required forms vary for each
sector.

*Applications and Permits are addressed
separately.

T R Sy <
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Recordkeeping & Reporting

Potential Reporting Forms by

Type of Submitter

Who is responsible for
Recordkeeping and Reporting?
* The owner and operator of any vessel used to
harvest or process CR crab.

* A crab IFQ permit holder or crab IFQ hired
master.

+ A crab IPQ permit holder or the manager of a
crab [PQ permit holder.

» An RCR, including an RCR that receives CR
crab for custom processing, and an RCR that is
the operator of a catcher vessel.

Catcher/Processor

* RCR Fee Submission Form

« Interagency Electronic Reporting System (IERS) Application
for User ID [electronic]

+ CR Crab Landing Report [electronic]

» Catcher/processor Offload Report

« Catcher/processor historical Economic Data Report (EDR)
* Catcher/processor annual EDR

* Request for verification of EDR data by DCA

* Product Transfer Report (PTR)

= U.S. Vessel Activity Report (VAR)

= Catcher/processor Longline and Pot Gear Daily Cumulative
Production Logbook (DCPL)

* At-sea inspection request

* Record of daily scale tests .

* Printed output of scale weights [no form]

* At-sea scale approval report/sticker [no form]

* Prior notice to Observers of scale tests [no form)

* VMS Check-in Report

« IFQ Departure Report [telephone request]

+ Transshipment Authorization [telephone request]

+ Administrative Waiver [telephone request]

« Appeal to NMFS Decisions [no form]

Registered Crab Receiver (RCR)
* RCR Fee Submission Form

» Interagency Electronic Reporting System (IERS) Application
for User ID [electronic]

* CR Crab Landing Report

* Request for verification of EDR data by DCA

« Product Transfer Report (PTR)

* Printed output of scale weights [no form]

+ Crab monitoring plan (CMP) [no form]

» Shoreside crab processor historical EDR

» Shoreside crab processor annual EDR

» Stationary floating crab processor annual EDR

» Stationary floating crab processor historical EDR

+ Administrative Waiver [telephone request]

+ Appeal to NMFS Decisions [no form)]

. —

Arbitration Organization

+ Annual Arbitration Organization Report [no form]

» Arbitration Organization miscellaneous reporting [no form]
« Market Report [no form]

* Non-binding Price Formula Report [no form]

« Establish price for arbitration negotiations [no form]

Community
+ ECCO Annual Report for an ECC [no form]

Harvester

* RCR Fee Submission Form

* CR Crab Landing Report [electronic]

= U.S. Vessel Activity Report (VAR)

+ Catcher Vessel Longline and Pot Gear Daily Fishing Logbook
(DFL)

» Catcher vessel historical EDR

« Catcher vessel annual EDR

*» Request for verification of EDR data by DCA

* VMS Check-in Report

* IFQ Departure Report [telephone request]

» Transshipment Authorization [telephone request]
» Administrative Waiver [telephone request]

« Appeal to NMFS Decisions [no form]

This synopsis provides a general overview as a public service. For exact proposed regulatory language, please refer to the proposed rule at www.fakr.noaa.gov.

Please call the Alaska Region of NMFS with any questions: (907) 586-7228.




General

* All persons who receive CR crab must possess a
Registered Crab Receiver (RCR) Permit.

* At their own expense, all RCRs must obtain
hardware, software, and internet connectivity to

Summary of Monitoring Requirements for Crab Fishery Participants

Requirement

RCR Taking
Deliveries of Crab

Catcher Vessel Harvesting
Crab

Catcher Processor Harvesting or
Processing Crab

. b s Weigh all retained crab YES. On a scale approved NO YES. On a scale approved by NMFS,
support internet submissions of thc_ CR crabllandmg by qota.category prior. | by the Siate 1 which the
report on the Interagency Electronic Reporting to processing. RCR is located.
System.
*All vessels th?t harvest CR crab would be reql_nred to Scale testing YES. On demand. N/A YES. Scale must be tested daily when use is
have an operating NMFS-approved VMS any time the requirements. required.
el ear ;
vessel has crab e board Printed record of scale YES N/A YES
weights.
o L4
Basic Requirements by Sector Operate under an YES No No
approved catch
monitoring plan
Catcher/Processors (CME).
* Would be requ!red to weigh all harvested crab IFQ at sea p'rior to processing. Offload requirements. NO YES. All offloads must be to an YES. All product must be offloaded on shore.,
* Would be required to offload all product shoreside at a d.eﬂgnaled port and RCR. Vessel may not leave RCR
weigh that product on a scale approved by the State in which the offload takes until reporting of offload is
place. completed.
* Would be required to provide minimum work areas and facilities for
observers. Product weighing NO N/A YES. All product must be weighed on a scale
requirements. approved by the State in which product
offload takes place.
RCRs Harvesters
* Would be required to develop a « All offloads must be to an RCR Vessel Monitoring N/A YES YES
Catch Monitoring Plan (CMP) * Vessel may not leave RCR until System (VMS)
* Would be required to implement reporting of offload is complete. IeqUICICR s,
catch weighing requirements under a Z
cooperative state and federal model :::;;? PusyCE o Ho Ho =

provided in the regulations.

This synopsis provides a general overview as a public service. For exact proposed regulatory language, please refer to the proposed rule at www.fakr.noaa.gov.
Please call the Alaska Region of NMFS with any questions: (907) 586-7228.
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Cost Recovery

What is Cost Recovery? Who must pay fees? Non-RCR Harvesters
The Magnuson-Stevens Act requires NMFS  Any person who receives CR crab, » Would pay half the fee percentage for CR crab
to establish a cost recovery fee system to including non-IPQ holders, would be received by an RCR. o

. ; . « Fees will be deducted from the price paid by the
recover actual costs directly related to the requl'red to possess a Beg1stered Crab RCR receiving the CR crab.
management and enforcement of any Receiver (RCR) Permit. « Harvesters would be absolved of Cost Recovery
individual fishing quota program or « All CR allocation holders and RCR responsibilities after transferring their product and
community development quota program. The permit holders would be subject to a paying their fee share to the RCR.
Crab Rationalization fee system collects fees fee liability for any CR crab debited ; 2
based on a percentage of the ex-vessel value from a CR allocation, including CDQ Rengtered Crab Receivers
of crab caught under this program. 4‘ and the Adak allocation. * Would pay half the fee percentage for CR crab

received from a harvester.

» Would use the price paid at the time of purchase by
the RCR as ex-vessel value

* Would calculate the fee liability for the harvester
and themselves by multiplying the appropriate ex-
vessel value and fee percentage.

« Would collect, document, and submit all fees to
NMEFS.

When are fees due?

» Fees would be paid annually to NMFS
based on a “crab fishing year” running
from July 1 to June 30.

* All fees must be paid to NMFS by July
31 for the preceding crab fishing year.

Catcher/Processors

» Would pay the full fee percentage for all CR crab
debited from an allocation.

» Would use the CP standard price as ex-vessel value.
CP standard prices would be based on a weighted

What happens ifI don’t pay my feés? average of previous years’ shoreside ex-vessel values.

. . » Would calculate fee liability by multiplying the
* NM_FS may withhold issuance of any new IFQ, IPQ, or RCR Required forms: appropriate ex-vessel value and fee percentage.
permit. RER Feé Sibiiission Foin « Would collect, document, and submit all fees to
» NMFS may also disapprove transfer of any IFQ, IPQ, QS or NMFS.

PQS to or from an RCR permit holder.

This synopsis provides a general overview as a public service. For exact proposed regulatory language, please refer to the proposed rule at www.fakr.noaa.gov.
Please call the Alaska Region of NMFS with any questions: (907) 586-7228.




Frequently Asked Questions (FAQ’s)

What is Crab Rationalization?
The Program would allocate BSAI crab resources among harvesters, processors, and coastal

communities. The Council developed the Program over a 6-year period to accommodate the
specific dynamics and needs of the BSAI crab fisheries. The Program builds on the Council’s
experiences with the halibut and sablefish Individual Fishing Quota (IFQ) program and the
American Fisheries Act (AFA) cooperative program for Bering Sea pollock. The Program is a
limited access system that balances the interests of several groups who depend on these fisheries.
The Program would address conservation and management issues associated with the current
derby fishery and would reduce bycatch and associated discard mortality. The Program also
would increase the safety of crab fishermen by ending the race for fish.

Share allocations to harvesters and processors, together with incentives to participate in fishery
cooperatives, would increase efficiencies, provide economic stability, and facilitate compensated
reduction of excess capacities in the harvesting and processing sectors. Community interests
would be protected by Community Development Quota (CDQ) allocations and regional landing
and processing requirements, as well as by several community protection measures.

Program components: quota share allocation, processor quota share allocation, IFQ and
individual processing quota (IPQ) issuance, quota transfers, use caps, crab harvesting
cooperatives, protections for Gulf of Alaska groundfish fisheries, arbitration system, monitoring,
economic data collection, and cost recovery fee collection. The following Frequently Asked
Questions (FAQs) give answers to some questions. This proposed rule is complex and not all of

the specific details are provided.

Quota Share (QS) and Individual Fishing Quota (IFQ)

What is QS?
QS is a long-term privilege to harvest a percentage of the crab fishery. QS is issued either to: (1)

holders of permanent LLP Licenses with Jandings in the qualifying years; or (2) crew members
who had a State of Alaska Interim Use Permit and made landings in the qualifying years with
that permit. LLP based QS is 97% of all the QS in a fishery. Crew based QS is 3% of all the

QS in a fishery. Each year QS yields IFQ.

What is IFQ?
IFQ is the pounds of crab that QS yields each year. It is determined by the annual crab total

allowable catch amount (TAC). IFQ can be fished by the QS holder, or a hired master. IFQ that
is based on QS issued to LLP License holders can be leased until June 30, 2010. IFQ that is
based on QS issued to crew can be leased until June 30, 2008, and after under special exemptions

(see § 680.41(m) at 69 FR 63306).

How do I get QS?
Hold either a permanent LLP License or a State of Alaska Interim Use Permit, and submit an

application BEFORE the application deadline. The application deadline would be published
with the Final Rule.



Who can receive QS?

(1) LLP License holders with catch history in the qualifying years.

« Catch delivered onshore is issued as: Catcher Vessel Owner (CVO) QS.

» Catch processed at sea using an LLP License with a catcher/processor endorsement, is issued
as: Catcher Processor Owner (CPO) OS.

» Catch history can’t be traded separate from the LLP License.

(2) Crew with catch history in the qualifying years and recent participation in 2 of the last 3 crab

fishing seasons.

« Catch delivered onshore is issued as: Catcher Vessel Crew (CVC) QS.
» Catch processed at sea using is issued as: Catcher Processor Crew (CPC) OS.
» Crew QS is issued to individuals only.

What are the qualifying years and recent participations seasons?
Those are detailed in Table 7 of the proposed rule.

How do I get IFQ?
By August 1 each year a QS holder must submit an application to NMFES. If you are using a

hired master, you still have to fill out an application. All fees and data reports you are required
to comply with must be submitted before NMFS issues you IFQ.

Are there restrictions on where I can use my Class A IFQ?
For each of the eight crab QS fisheries there are specific regions where Class A IFQ must be
delivered. Each of the regions for each of the fisheries are shown in the table below.

Crab Fishery

North Region,
North of
56°20' N, lat.

South Region,
South of
56°20' N. lat.

West Region,
West of 174°
W. long.

Undesignated

EAG - Eastern
Aleutian golden king
crab

X

X

WAG - Western
Aleutian golden king
crab

BST - Bering Sea
Tanner crab

BSS - Bering Sea
snow crab

BBR - Bristol Bay red
king crab

PIK - Pribilof Islands
red and blue king crab

o] -S| I -

SMB - St. Matthew
blue king crab

WA - Westem
Aleutian Islands red

king crab

ool BT I ) B




What is affiliation?
Affiliation is a type of linkage between a harvester and processor —in this program, typically

between a QS/TFQ holder and a PQS/IPQ holder. Affiliation exists if a person either directly or
indirectly has a 10 % or greater ownership interest in another, or otherwise controls or directs

that person (e.g., through lease arrangements or other factors).

‘What’s the difference between CVO and CPO QS/IFQ?

CVO QS/TFQ CPO QS/IFQ
What can I do with it? Deliver catch onshore Deliver catch onshore, or
process catch onboard
Do I have to deliver my crab | CVO QS produces two types of | NO, CPO QS produces
in a specific region? IFQ. CPO IFQ that can be used
90% is Class A IFQ with to catch and process crab
regional delivery restrictions. at-sea, or to caich crab and
10% is Class B IFQ. It has no deliver it onshore without
regional delivery restrictions. delivery restrictions.
Do I have to “match up IFQ Class A IFQ must be delivered to | NO - IFQ can be delivered
with a processor with IPQ? a processor with IPQ. to any processor.
Class B IFQ can be delivered to :
any processor.
Can [ transfer the QS and YES, QS and IFQ can be transferred to initial QS recipients, or
IFQ? to U.S. Citizens, or U.S. corporations, that meet sea time

requirements. IFQ can be annually transferred separately from
the QS until June 30, 2010, All transfers must be approved by
NMES.

What happens if I also have You would only receive N/A.

PQS or IPQ, or I'm affiliated | Class A IFQ for that QS.
with a PQS or IPQ holder? You would not be issued any

Class B IFQ.
Ts there a limit on how much | YES, there are specific QS and IFQ limits for each fishery.
QS or IFQ I can have? There are different caps for CDQ groups, and persons who hold

both QS/IFQ and PQS/TPQ. There are also limits on how much
IFQ can be used onboard one vessel. The specific use caps and
vessel use caps are detailed in the proposed rule under Section

680.42.




What’s the difference between CVC and CPC QS/IFQ

CVC QS/IFQ

CPC QS/IFQ

What can I do with it?

Deliver catch onshore

Deliver catch onshore,
or process catch '
onboard

Do I have to deliver my
crab in a specific region?

Until June 30, 2008, CVC IEQ has no
delivery restrictions. After that, it is
issued as Class A & B IFQ.

90% is Class A IFQ with regional
delivery restrictions.

10% is Class B IFQ. It is without
regional delivery restrictions.

NO, CPC QS produces

| CPC IEQ that can be
‘used to catch and

process crab at-sea, or
to catch crab and deliver
it onshore without
delivery restrictions.

Do I have to “match up”
IFQ with a processor with
1 1IPQ?

Not before July I, 2008. After that
CVC Class A IFQ must be delivered to
a processor with IPQ.

CVC Class B IFQ can be delivered to
any processor.

NO

Can I transfer the QS and
TFQ?

YES, QS and IFQ can be transferred to jnitial QS recipients, or to

individual U.8. Citizens that meet recent participation and sea time
requirements. IFQ can be annually transferred separately from the
QS until June 30, 2008. All transfers must be approved by NMFS.

What happens if 1 also
have PQS/IPQ, or I'm
affiliated with a PQS/IPQ
holder?

Before June 30, 2008, nothing. After
that, you would only receive Class A
IFQ for that QS. No Class B IFQ would
be issued.

N/A

Is there a limit on how
much QS or [FQ I can
have?

YES, there are specific QS and IFQ limits

for each fishery. There

are different caps for CDQ groups, and persons who hold QS/IFQ

and PQS/IPQ. There are no limits on how

much CVC or CPC IFQ

can be used onboard one vessel. The specific use caps are detailed

in the proposed rule under Section 680.42.

Processors

What is PQS?

PQS is a long-term privilege to receive a percentage of the crab harvestin a fishery. PQS yields

IPQ.

What is IPQ?

IPQ is the pounds of crab that PQS yields each year. IPQ is needed to receive any amount of
Class A IFQ. The amount of IPQ issued every year is equal to the pounds issued as Class A IFQ.




Do I need TPQ to process erab?
No, you can process Class B IFQ, CPO IFQ, CPC IFQ, and CVC IFQ (before July 1, 2008)

without IPQ. You must have IPQ to process Class A IFQ. Anyone who is processing crab, must
have a registered crab receiver (RCR) permit. That permit is necessary for data collection and
fee assessment. That permit is available through NMFS.

Wheo can receive PQS?

U.S. citizens are eligible to receive PQS initially. Specifically, either persons with processing
history in 1998 or 1999, and in the qualifying years, or persons to whom processing history has
been transferred based on a clear contract. There is also a special exemption that allows persons
who processed snow crab during 1988-1997 and invested $1,000,000 in processing operations to
qualify. Special provisions apply for allocating crab that were harvested under “custom

processing” agreements.

What are the qualifying years and recent participations seasons?
Those are detailed in Table 9 of the proposed rule.

How do I get IPQ?

By August 1 each year a PQS holder must submit an application to NMFS. All fees and data
reports you are required to comply with must be submitted before NMFS issues you IPQ.

~ What can1do with PQS and IPQ?

What can 1 do with it?

Receive any crab harvested under a Class A IFQ permit.

Do I have to process my
crab in a specific region?

YES, PQS and IPQ must be used in the specific region for which it
is designated. The regions are the same for PQS/IPQ as QS/TFQ.

Can I transfer the PQS and
IPQ?

YES, PQS and IPQ can be transferred to anyone. IPQ can be
transferred separately from the PQS. All transfers must be
approved by NMFS. Some restrictions on transfers of PQS and
IPQ apply in specific communities. “Right of first refusal
contracts” must be signed with representatives of the communities
before any PQS, and in some cases IPQ is issued. The restrictions
are tighter during the first two years of the program ~ the “cooling
off” period.

Do I have to have [PQ to
process crab?

NO, you need IPQ only to receive crab harvested with Class A
IFQ. Crab harvested with Class B IFQ, or under CVC IFQ until
July 1, 2008 do not need to be delivered to a processor with TPQ.

Is there a limit on how
much PQS or IPQ I can
have?

YES, no one may hold or use more than 30 % of the PQS or IPQin
afishery. Also, no person can use more than 60 % of the snow

crab IPQ in the North Region only.




Applications

‘Who can submit applications for quota share?
Applications will be accepted from three qualifying sectors including LLP License Holders,
Processors, and crew. Crew would include individuals who held CFEC interim use permits and

made landings during the qualifying years.

What information is used to determine my eligibility for quota share?

NMES Restricted Access Management Division (RAM) will prepare the “Official Crab
Rationalization Record.” The Official Crab Rationalization Record will include landings
information from fish tickets, licensing information from RAM records and the State of Alaska,

and processing information from fish tickets.

When will I be able to submit an application?

Applications will be accepted by RAM upon the effective date of the Final Rule (tentatively
April 2005). RAM will mail applications to persons in the Official Crab Rationalization Record
who appear to be eligible and will also make applications available to the general public. The
application period will last for 60 days (until the end of May 2005).

What happens if my application is late?
Late applications will be denied as untimely.

What if information on the application I submit differs from the Official Crab
Rationalization Record?

If claims on an application differ from the Official Crab Rationalization Record, applicants will
be so informed and will have 30 days to provide supporting documentation. RAM will
subsequently prepare a determination. If RAM's detenmination is favorable, the application will
be considered successful and quota share will be awarded. If RAM’s determination is not
favorable, the claim will be denied and the applicant will be given the opportunity to appeal. No
disputed quota share is issued until all claims are resolved and final agency action is taken.

Cooperatives

What is a Crab Harvesting Cooperative?

A group of four or more distinct QS holders (not affiliated with the other cooperative members)
who voluntarily agree to combine their IFQ for use by the cooperative. IFQ must be reissued to
a cooperative each year. Cooperatives do not hold QS, they hold and use only the IFQ of the
cooperative members. Cooperatives are formed under the requirements of the Fishermen’s
Cooperative Act of 1934, which provides certain anti-trust exemptions.

Can ] join more than one Cooperative?
NO, a QS holder can only join one cooperative each year. All of a QS holder’s IFQ for all crab

fisheries must go to one cooperative.



What happens if I get more QS or IFQ later in the year?
A cooperative member that gets more IFQ after the cooperative application has been filed can
transfer that IFQ to the cooperative, or can use that IFQ independently outside the cooperative.

Who can join a cooperative?
Only QS holders who don’t also hold PQS/TPQ, or who aren’t affiliated with PQS/IPQ holders or

Class B IFQ processors.

Who fishes the cooperative IFQ?
Either a member of a cooperative or a hired master. Hired masters can only be used if a

cooperative member has at least a 10% ownership in the vessel.

When do I join?
If you decide to join a cooperative, an application is due to MNFS by June 30 each year.

Are there limits on how much IFQ a cooperative can fish?
NO, a cooperative can fish as much of the IFQ as results from the QS held by its members. Ifa
boat is fishing only cooperative IFQ, then IFQ vessel use caps do not apply on that boat

Can cooperatives trade IFQ?
YES, but just among other cooperatives. These trades have to be approved by NMIFS.

Gulf of Alaska Sideboards

What are sideboards?
Sideboards Jimit the amount of Gulf of Alaska (GOA) groundfish that crab vessels can harvest

They are intended to limit the ability of crab boats to enter the GOA groundfish fishery and
create more of a “race for fish.”

Who de they apply to?
Sideboards apply to non-AFA crab vessels that fished snow crab from 1996-2000.

Vessels that fished less than 50 mt of Pacific cod in the GOA during 1996-2000 are prohibited
from fishing Pacific cod in the GOA.

Vessels that harvested less than 160,000 pounds of snow crab and more than 500 mt of Pacific

cod during 1996-2000 are exempted from sideboards.

How is the sideboard applied?
The sideboard is calculated for each vessel based on their historic percentage of the various

groundfish species. NMFS will establish an annual harvest limit for each vessel.



Community Protection Measures

What are Community Protection Measures?
Primarily limits on the amount of PQS and IPQ that can be used outside of communities with
historic dependence on the crab fisheries, which means that more than 3% of a crab species was
harvested there. There are nine such Eligible Crab Communities (ECC). They are: Adak,
Akutan, Dutch Harbor, False Pass, King Cove, Kodiak, Port Moller, Saint George, and Saint
Paul. There are three main protections:

“Cooling off”’ Period

Right of First Refusal (ROFR), and

QS Purchase.

What is the “Cooling OfP’ Period? ‘ :
Until July 1, 2007, PQS and IPQ based on processing history from the ECCs could not be
transferred from those communities. The use of IPQ outside the community during this period
would be limited 10 20 % of the IPQ each year with specific hardships provisions. Three crab
fisheries would be exempt from the cooling off provision: Tanner crab, Western Aleutian Islands

red king crab, and Western Aleutian Islands golden king crab.

What is ROFR?
Before NMES issues any PQS, that PQS holder would need to establish a contract with specified

ECC’s which guarantees the ECC first rights to purchase any PQS for sale for use outside that
community. Some requirements exist for IPQ as well.

What’s QS Purchase?
Each ECC can purchase QS and lease the IFQ to community residents. Communities would
need to submit an annual report. The ECC would be limited in the amount of QS and IFQ it

could use

What happens to CDQ crab?
The allocation to CDQ groups increases to 10% of the TAC for the rationalized crab fisheries,

except for Western Aleutian golden king crab which has a 10% allocation to Adak. This adds
two new CDQ species, Eastern Aleutian golden king crab and Westemn Aleutian red king crab.
The Norton Sound king crab allocation remains 7.5% of the TAC.

What specific measures apply to Adak?
(1) Cooling off period applies.
{2) No ROFR
(3) Special allocation of 10% of the Western Aleutian golden king crab TAC.
(4) This allocation goes to an entity formed by the residents of Adak, or the Aleut Corporation if
an entity doesn’t form for the first 2 years only. This allocation must be used for fishery
development in Adak.
*(5) QS can be held and IFQ leased to residents.



What specific measures apply in Non-CDQ ECCs?
(1) Cooling off period applies.
(2) ROFR contract with PQS application.
(3) The ECC entity signs the ROFR.
(4) The governing body for each non-CDQ community must select the ECC entity to represent it
for purposes of ROFR. The goveming body is : '
Dutch Harbor: City of Dutch Harbor
King Cove: City of King Cove &
Aleutians East Borough
Port Moller: Aleutians East Borough
(5) QS can be held and IFQ leased to residents.

What specific measures apply to CDQ ECCs?
(1) Cooling off period applies.
(2) ROFR contract with PQS application.

(3) The ECC entity signs the ROFR.
(4) The governing body for each ECC is the CDQ group for that community:

Akutan, False Pass, St. George: APICDA
St. Paul: CBSFA
(5) QS can be held and IFQ leased to residents

What specific measures apply to Kodiak?

(1) Cooling off period applies

(2) Any PQS holder in any community in the North Gulf of Alaska (See map) must have a
ROFR with the ECC entity of Kodiak in its application for PQS.

(3) The ECC entity signs the ROEFR.

(4) The City of Kodiak and Kodaik Island Borough select the ECC entity.

(5) QS can be held and [FQ leased to residents.

Binding Arbitration

What is the Arbitration System?

The Arbitration System (System) is a series of steps that harvesters and processors can use to
negotiate delivery and price contracts. Most of the System is regulated through private contracts
among QS/IFQ holders and PQS/IPQ holders. The System is designed to minimize antitrust

risks for crab harvesters and processors.

The System has two main portions:
(1) Each year three groups of experts are hired: one to produce an annual Market Report, one

to determine a Non-Binding Price Formula for negotiations, and one or more experts to assist in
mediation and contract negotiations.
(2) Once these experts are selected, some IFQ and IPQ holders can use a series of negotiation
roaches established in the System to resolve delivery and price conflicts. The negotiation

approaches
approaches are limited to IFQ holders who don’t also hold PQS/IPQ, or who aren’t affiliated

with PQS/IPQ holder. These are Arbitration JFQ holders. They can negotiate with a single
IPQ holder. The contracts with the experts must limit the sharing of information.



Do I have to participate in the Arbitration System?

Yes, all QS/IFQ and PQS/IPQ holders must participate by joining an Arbitration Organization by
May 1 of each year (except 2005). This Organization will establish contracts with the three
groups of experts, give copies of the reports to its members, and collect fees for the program.

Can we bargain collectively?
Only IFQ holders who are in a cooperative can bargain collectively. IPQ holders cannot.

What is the Market Report?
It is an analysis of market conditions and historic price agreements among harvesters and

Processors.

What is the Non-Binding Price Formula?
It is an estimate of prices in a crab fishery. It can be used in the negotiation approaches.

What are the negotiation approaches?
There are three basic approaches. At any point prior to the season, any IFQ holder (including

affiliated IFQ holders) and any IPQ holder can engage in Open Negotiations. Other approaches
that may be used by Arbitration JFQ holders and IPQ holders include a Lengthy Season
approach, in which some delivery terms are decided pre-season others are negotiated mid-season.
Share Matching is another preseason approach in which Arbitration IFQ holders “match up”
shares pre-season with IPQ holders that have available IPQ. There are some limits on when

these approaches can be used.

Once the season begins, if there is not resolution on specific issues, IFQ and IPQ holders can
enter into Binding Arbitration in which an arbitrator uses the Market Report, Non-Binding
Price Formula and other information to establish binding contract terms. This system uses the

last-best offer approach.

During the season, the System allows for Post Arbitration Opt-in. Arbitration IFQ holders who
aren’t committed can opt-in to a contract with an IPQ holder with available [PQ under the same
contract. The system also allows for Quality and Performance Disputes to be addressed with

the assistance of an arbitrator.

Monitoring and Enforcement

Who will be allowed to take deliveries of Crab Rationalization crab?

Only an RCR would be able to take deliveries of CR crab. If crab is retained and it comes off the
boat, it would have to come off the boat at an RCR. The proposed rule makes no exceptions. If
a vessel owner or crew wishes to conduct dockside sales, they must be an RCR. If a vessel
owner or crew wishes to retain CR crab for homepack, it would first have to be reported through
an RCR. If a vessel owner wishes to tender crab to a processor, there would have to be an RCR

on board.
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What are the monitoring requirements for an RCR?

An RCR would have to ensure that all CR crab are weighed on a scale that meets NMFS
specifications and that all offloading of crab is conducted in accordance with a Catch Monitoring
Plan that the RCR has prepared and had approved by NMFS.

What are the NMFS requirements for an RCR’s scales?

The scale would have to be approved by the State where the landing takes place. In addition to
the requirements for state approval, scales will have to produce a printed record of each delivery;
meet accuracy requirements; be accompanied by sufficient test wei ghts so that the scale may be
tested on demand; and the scale and scale display must be visible simultaneously. Most crab are
currently weighed in a brailer bag on a hanging scale. As far as NMFS is aware, none of these
scales are equipped with printers and they would not meet these requirements.

What is a Catch Monitoring Plan (CMP)?

A CMP is a description of how crab are offloaded and weighed. The proposed rule requires that
each RCR prepare a CMP and that it be approved by NMEFES annually. In addition to other
requirements, the CMP must show how all CR crab will be sorted and weighed; and how a single
individual can monitor that sorting and weighing. The CMP must also list all scales that will be

used to weigh CR crab and how they can be tested.

How do the requirements differ for an RCR thatis a catcher/processor?

Catcher/processors would be required to weigh all catch on scales approved by NMFS rather
than the state and they would be required to test the scale daily when it is in use. _
Catcher/Processors would not be required to prepare a CMP but will need to provide observer
work areas onboard the vessel. Finally, catcher/processors will be required to offload all product
on shore and ensure that the product is weighed on a state-approved scale.

Economic Data Collection

Why are economic data collection reports required for the BSAI crab fisheries?

The Council recommended that a mandatory economic data collection program be developed to
assess the economic effects of the Crab Rationalization Program, and Congress required that the
mandatory program be implemented. The BSAI Crab Rationalization Program is comprised of a
number of novel aspects, and the Council is interested in ensuring that it will be able to
adequately assess the impact of the Program on affected parties. Existing data collection
programs do not provide the information required to understand the economic performance of
crab fishermen, let alone to determine how this performance has chan ged after rationalization or
what aspects of these changes are specifically attributable to crab rationalization. This data
collection program will substantially reduce the analytical difficulties that were encountered
when attempting to examine the effects of the halibut/sablefish [FQ program and the American

Fisheries Act.

Why do the data collection forms ask for such detailed information?
Existing data collection programs fail to collect the employment, cost and sales data necessary to
adequately examine how plants and vessels will be affected by crab rationalization. The Council

11



has expressed a desire to monitor, among other things, how the economic returns of various
stakeholders in BSAI crab fisheries are affected by rationalization. This requires the collection
of historic data as well as annual data to not only better understand the economic performance of
crab fishery participants, but to isolate the effects attributable to the Program. The crab
economic data reports (EDR) were specifically developed to fill this knowledge gap and only ask
questions about harvesters’ and processors’ crab operations.

How much time will I have to compile the information for the report?

NMFS will require an annual EDR each year on or before May 1, encompassing the previous
calendar year. The EDRs for processor historical data must be submitted no later than 60 days
after the effective date of the final rule. The EDRs for catcher vessel historic data must be
submitted within 60 days of publication of a Federal Register notice identifying vessels for
which historic data must be submitted to PSMFC.

What are the penaities for failing to turn in forms, or for turning them in late?

Should a submitter fail to submit the economic data forms for a prior year by the due dates
referenced above, NMFS is authorized to withhold issuance or transfer of IPQ, PQS, IFQ, or QS.
Persons submitting the data will have an opportunity to correct errors before enforcement action
would be taken. Giving the person submitting data a chance to correct problems is considered
important to ensure that accurate data are provided. Only if the agency and the person
submitting the data cannot reach a solution would the enforcement agency be contacted.

What are you doing te protect confidentiality, and how are you going to ensure that it does
not get to my competitor?

Economic data will not be collected and held by NMFS or the State of Alaska, but instead by a
third party (the Pacific States Marine Fisheries Commission, PSMFC). PSMFC will abide by all
statutory and regulatory data confidentiality requirements, and will only release the data to
NMES, Council staff, and any other authorized users in a “blind” format. Specifically, all
identifiers associated with data submitters will be eliminated and replaced with fictitious vessel
and processor identifiers for purposes of analyses. However, in cases where the data are
requested by NMFS Enforcement, NOAA General Counsel, Restricted Access Management, the
Department of Justice, or the Federal Trade Commission for a purpose connected to law
enforcement or qualification for quota and other Federal permits, PSMFC will provide the data
and the identity of the submitter,

How will the data be used?

“The data will be used to examine how effort, operating revenues and costs for all parties that
have participated in the BSAI crab fisheries have been affected by crab rationalization.
Specifically, it will be used in meeting the Council’s objectives of examining changes in
resource utilization, excess harvesting and processing capacity, economic returns, variable costs
and revenues, economic efficiency, and the stability of harvesters, processors, and coastal

comumunities. -

Who can I contact in case I.have questions while filling out the forms?
During the public comment period, you may call the Alaska Fisheries Science Center at 877-
604-6794 if you have questions about the data forms; however, public comments should be sent
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to NMFS at the locations provided with the proposed rule. If the Secretary of Commerce
approves the final rule, you will be able to address questions to the Pacific States Marine
Fisheries Commission at a location that will be provided on the data forms.

Cost recovery

How are fees calculated?

By statute, fees must be split between the harvesting and processing sectors. For non-
catcher/processor RCRs, fee liability would be calculated by multiplying the applicable fee
percentage by the ex-vessel value of the CR crab received by the RCR at the time of receipt. For
instance, suppose 2 an RCR received 1 pound of crab from a harvester and the ex-vessel value of
that crab was $1 per pound. Using the maximum allowable fee percentage of 3%, each sector
would owe half the fee percentage, which is 1.5% or, in this case $0.015. Therefore, the RCR
would pay the harvester $0.985 for that pound of crab and would self-collect an additional
$0.015. The total fee payment made to NMFS for that pound of crab by the RCR would be 3%
or $0.03. Because catcher/processors must also be RCR’s and participate in both the harvesting
and processing sectors, they wouid be responsible for paying the full fee percentage for that same
crab, which would be 3% or $0.03.

When are my fees due?

RCRs would deduct harvester fees at the time of receipt and payment for CR crab. Therefore,
harvesters fees would be due each time they deliver crab to an RCR. The RCR would collect,
document, and submit fees for all CR crab received from harvesters. The RCR would also
collect, document, and submit their portion of fees for all CR crab received from harvesters. All
RCRs, including catcher/processors, are responsible for submitting the cost recovery payment for
all CR crab received during a crab fishing year by July 31% of the following crab fishing year.

What happens if I don’t pay my fees?

If an RCR owes fees and fails to submit full payment for the previous crab fishing year by July
31, the Regional Administrator may disapprove any transfer of IFQ, IPQ, QS, or PQS to or from
the RCR and may withhold issuance of any new IFQ, IPQ, or RCR permit for any subsequent
crab fishing years. If payment is not received by the 30™ day after final agency action, the matter

will be referred to the appropriate authorities for collection.
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Federal Crab Vessel Permit (FCVP) required before fishing for BSAI crab.
Registered Crab Receiver (RCR) Permit required before receiving any CR crab.

Other potential requirements:

2005 Crab Rationalization

Estimated Implementation Timeline
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grooved Tanner crab (C. fanneri)
fisheries.

Harvest Sector

Qualified harvesters would be
aliocated quota share (QS) in each crab
fishery. To receive a QS allocation, a
harvester must hold a permanent, fully
transferable license limitation program
(LLP) license sndorsed for that crab
fishery. Qucta share represents an
exclusive but revokable privilege that
provides the QS holder with an annual
allocation to harvest a specific
percentage of the total allowable catch
(TAC) from a fishery. IFQs are the
annual allocations of pounds of crab for
harvest that represent a QS holder's
percentage of the TAC, Using LLP
licenses for defining eligibility in the -
Program would maintain current fishery
participation. A harvester’s allgcation of
QS for a fishery would be based on the
landings made by his or her vessel in
that fishery, Specifically, each
allocation would be the harvester's
average annual portion of the total
qualified catch during a specific
qualifying period. Qualiziug periods
were selected to balance historical and
recent participation. Different periods
were selected for different fisheries to
accommodate closures and other
circumstances in the fisheries in recent
years,

Quota share would be designated as
gither catcher vessel (CV) shares or
catcher/procassor (CP) shares,
depending on the nature of the LLP
license and whether the vessel
processed the qualifying harvests on
board. Catcher vessel IFQ would be
issued in two classes, Class A IFQ and
Class B IFQ. Crabs harvested with Class
A IFQ would require delivery to a
processor holding unused processing
quote, Class A IFQ Jandings also would
be subject to a regional delivery
requirement. Under this regional
requirement, landings would be
delivered either in a North or in & South
region (in most fisheries). Crabs
harvested with Class B IFQ could be
delivered to any processor and would
not be regionally designated. Landings
in excess of IFQ would be forfeited in
all cases. Class B IFQs are intended to
provide ex-vessel price negotiating
leverage to harvesters. For each region
of each fishery, the allocation of Class
B IFQ would be 10 percent of the total
allocation of IFQ to the CV sector.

Transfer of QS and IFQ, either by sale
or lease, would be allowed, subject to
limits including caps on the amount of
shares a person may hold or use. To be
eligible to receive transferred QS or IFQ,
a person would have to meet specific
aligibility criteria. Initial recipients of

Q8, CDQ groups, and eligible crab
community entities would be exempt
from the transfer eligibility criteria.

Separate caps would be imposed to
limit the amount of QS and IFQ a
person could hold and to limit the use
of IF(} on board a vessel. These caps are
intended to prevent negative impacts
from what can be described as excessive
consolidation of shares. Excessive share
holdings are prohibited by the
Magnuson-Stevens Act. Different caps
were chosen for the different fisheries
because fleet characteristics and
dependence differ across fisheries.
Separate caps on QS holdings would be
established for CDQ groups, which
represent rural western Alaska
communities, Processor holdings of Q8
would also be limited by caps on
vertical integration. Quota share holders
could retain and use initial allocations
of QS above the caps.

Crew Sector

To protect their interests in the
fisheries, qualifying crew would be
allocated 3 percent of the initial QS
pool. Thess shares are intended to
provide long term benefits to captains
and crew. The Council originally
intended this provision to apply only to
vessel captains. However, NMFS has
determined that documentation
necessary to allocate Crew QS, called C
shares by the Council, would require
that these shares be initially Issued to
individuals who hold a State of Alaska
Interim Use Permit. Most likely, this
individual would be the captain;
however, the State does not require that
the holder of the Interim Use Permit be
the vessel captain. The allocation to
crew would be based on the same
qualifying years and computational
method used for QS allocations to LLP
license holders. Crew (C) QS would be
issued as CVC QS and CPC QS,
dapending on the activity in the
qualifying years. To ensure that Crew
QS and IFQ benefit at-sea participants
in the fisheries, Crew IFQ could be used
only when the IFQ holder is on board
the vessel, except when a Crew QS
holder joins a cooperative,

To be eligible to receive an allocation,
an individual would be required to have
historic and recent participation.
Historic participation would be
demonstrated by at least one landing in
each of three of the qualifying years.
Recent participation would be
demonstrated by at least one landing in
two of the three most recent seasons,
with some specific exceptions,

CV Crew l]lJ’Q would be required to be
delivered to shore-based or floating
processors far processing. CV Crew IFQ
would not be subject 1o specific delivery

requirements until July 1, 2008. After
July 1, 2008, CV Crew IFQ would be
subject to the Class A IFQ/Class B IFQ
distinction with commensurate regional
delivery requirements unless the
Council determines, after review, not to
apply those designations. Befors July 1,
2007, the Council would review CV
Crew IFQ landing patterns to determine
whether the distribution of landings
among processors and communities of
CV Crew IFQ differs from the
distribution of {FQ landings.

CP crew would be allocated CPC QS
and IFQ that include a harvesting and
an-board processing privilege. Harvests
with CPC IFQ also could be delivered to
shore-based or floating processors.

Crew QS and FQ could be transferred
to eligible individuals. Leasing of Crew
IFQ would be permitted before July 1,
2008, After July 1, 2008, leasing would
be permitted only in the case of a
documented hardship (such as a
maedical hardship or loss of vessel) for
the term of the hardship, subject toa
maximum of 2 years over a 10-year
period, Individual Crew QS holdings
would be capped.

Processing Sector

A processing privilege, analogous to
the harvesting privilege allocated to
harvesters, would be allocated to

rocessors. Qualified processors would
Ee allocated processor quota share (PQS)
in each crab fishery. PQS represents an
exclusive but revocable privilege to
receive deliveries of a specific portion of
the annual TAC from a fishery. An
annual allocation of pounds of crab
based on the PQS is IPQ. IPQs would be
issued for 90 percent of the IFQ
allocated harvesters, equaling the
amount of IFQ allocated as Class A IFQ.
Processor privileges would not apply to
the remaining TAC allocated as Class B
IFQ, or for Crew IFQ until July 1, 2008.
1PQs would be regionally designated for
processing (corresponding to the
regional designation of the Class A IFQ).

S allocations would be based on

pracessing history during a specified
qualifying period for each fishery. A
processor’s initial allocation of PQS in
a fishery would equal its share of all
qualified pounds of crab processed in
the qualifying period. Processor shares
would be transferable, including the
leasing of IPQs and the sale of PQS,
subject to caps and to community
protection measures. IPQs could be used
without transfer at any facility or plant
operated by a processor. New processors
could enter the fishery by purchasing
PQS or IPQ or by purchasing crab
harvesied with Class B IFQ or crab
harvested by CBQ groups or the Adak
community entity.
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A PQS holder would be limited to
holding 30 percent of the PQS issued for
a fishery, except that initial allocations
of shares above this limit could be
retained and used. In addition, in the
snow crab fishery, no processor would
be permitted to use or hold in excess of
60 percent of the IPQs issued for the
Northern region.

Catcher/Processor Sector

CPs have a unique position in the
Program because they participate in
both the harvesting and progessing
sectors. To be aligiile for CPQS, a
person would be required to hold a
permanent, fully transferable LLP
license designated for CP use. In
addition, a person must have processed
crab on board the CP, whose history
gave rise to the LLP license, in either -
1998 or 1999, Persons meeting these
qualification requirements would be
allocated CP QS in accordance with the
allocation rules for QS for all qualified
catch that was processed on board.
These shares would represent a harvest
privilege and an on-board processing
privilege. Catcher/Processor QS would
not have regional designations.
Regionalization

The regional delivery requirements
for QS are intended to presarve the
historic geographic distribution of
landings in the fisheries. Communities
in the Pribilof islands are the prime
beneficiaries of this regionalization
provision. Two regional designations
would be created in most fisheries. The
North region would be all areas in the
Bering Sea north of 56°20° N. latitude,
The South region would be all other
areas. Catcher vessel QS, Class A [FQ,
PQ8S, and IPQ would be regionally
designated. Crab hervested with
regionally designated IFQ would be
required to be delivered to a processor
in the designated region. Likewlse, a
processor with regionally designated
IPQ would be required to accept
delivery of and process crab in the
designated region. Legal landings in a
region in the qualifying years would
result in QS and PQS designated for that
region,

e Program has two exceptions to
the North/South regional designations.
In the Western Aleutian Islands golden
king crab fishery, 50 percent of the Class
A TIFQ and IPQ would be designated as
wast shares to be delivered west of 174°
W. longitude. The remaining 50 percent
of the Class A IFQ and IPQ would have
no regional designation and would not
be subject to a regional delivery
requirement. The west designation
would be applied 1o all Class A IFQ) and
IPQ} regardless of the historic location of

landings in the fishery. A second
exception is the Bering Sea Tanner crab
fishery, which would have no regional
designation. This fishery is anticipated
to be conducted primarily as a
concurrent fishery with the regionalized
Bristol Bay red king crab and Bering Sea
snow crab fisheries, making the regional
designation of Tanner crab landings
unnecessary,

Coppsratives

Harvesters may form voluntary
cooperatives in order to collectively
manage their IFQ holdings. A minimnum
membership of four unique QS holders
would be required for cooperative
formation. Quota share holders who also
(1) hold PQS or IPQ, (2) are affiliated
with a person who haolds PQS or IPQ,
[3) process Class B IFQ, or (4) are
affiliated with a person that processes
Class B IFQ), would be prohibited from
joining a crab harvesting cooperative. A
cooperative would be required to apply
for a cooperative IFQ permit. The

. cooperative IFQ) permit would display

the aggregate amount of IFQ in each
crab fishery that would be yielded by
the collective Q8 holdings of the
members. IF() could be transferred
between cooperativas, subject to NMFS'
approval. Cooperative members would
be allowed to leave a cooperative or
change cooperatives on an annual basis
prior to the July 1 deadline for the
annual cooperative JFQ permit
application. Vessels that are used
exclusively to harvest cooperative IFQ
would not be subject to use caps.
Cooperativaes are free to associate with
one or more processors to the extent
allowed by antitrust law,

Community Protection Measures

The Program includes several
provisions intended to protect
communities from adverse impacts that
could result from the Program.
Communities eligible for the community
protection measures would be those
with 3 percent or more of the qualified
landings in any crab fishery included in
the Program. Based on these criteria,
NMFS has preliminarily determined
that the following creb communities
meset this criteria: Adak, Akutan, Dutch
Harbor, Kodiak, King Cove, False Pass,
St. George, St. Paul, and Port Moller. All
of these communities are identified as
eligible crab communities (ECCs) for
purposes of community protection
measures.

“Caoling off" provision. Until July 1,
2007, PQS and IPQ based on processing
history from the ECCs could not be
transferred from those communities,
The use of IPQ outside the community
during this period would be limited to

20 percent of the IPQ and for specific
hardships. PQS and IPQ from three crab
fisheries would be exempt from the
cooling off provision: Tanner crab,
Woestern Aleutian Islands red king crab,
and Wastern Aleutian Islands golden
king crab.

Individual processing quota caps. IPQ
caps would be established to limit the
annua) issuance of IPQs in seasons
when the Bristol Bay red king crab or
snow crab TAC exceeds a threshold
amount, Under these circumstances,
Class A IFQ issued in excess of these
thresholds would not be subject to the
PQ landintﬁ requirements but would be
subject to the regional delivery
requirements.

aa time waiver, Sea time eligibility
requirements for the purchase of QS
would be waived for CDQ groups and
community entitles in ECCs, al{]owing
those communities to build and
maintain local interests in harvesting.
CDQ groups and ECCs would be elipible
to purchase PQS but would not be
permitted to purchase Crew Q8.

Right of first refusal (ROFR}, ECCs,
except for Adak, would have a ROFR on
the transfer of PQS and IPQ) originating
from processing history in the
community if the transfer would result
in relocation of the shares outside the
community, Adak would not be eligible
for the ROFR provision because Adak
would receive a direct allocation of
Western Aleutian Islands golden king
crab. In addition, the City of Kodiak and
the Kodiak Island Borough in the Gulf
of Alaska (GOA) would have a ROFR on
the transfer of QS and 1PQ from
communities in the GOA north of 56°20°
N. latitude,

Community Development Quota
Program and Community Allocations

Comununity Development Quota
Program. The CDQ Program would be
expanded to include the Eastern
Alentian Islands golden king crab
fishary and the Western Aleutian
islands red king crab fishery. In
addition, the CD() sllocations in all crab
fisheries covered by the Program would
be increased from 7.5 to 10 percent of
the TAC. The increase would not apply
to the CDQ allocation of Norton Sound
red king crab because this fishery is
excluded from the . The crab
CDQ fisheries would be managed as
separate commercial fisheries by the
State under authority deferred to it
under the FMP. The State would
establish observer coverage
requiremsnts, State permitting
requirements, and transfer provisions
among the CDQ groups. It also would
manitor catch to determine when quotas
had been reached, enforce any penalties



Federal Register/Vol. 69, No. 209/Friday,{_.Oétobg;,;.__ZQ, 2004 /Proposed Rules

63203

associated with quota overages, and
monitor compliance with the
requirement that CDQ grou
deliver at least 25 perce
allocation to shore-base

Crab harvested under 1l
allocations (except Norton Soun
king crab) would be subje
the-Federal requirements t
all crab fisheries under the [
including permitting, recordk
reporting, a vessel monitorin I
and the cost recovery fees. The specifics
of these requirements are discussed in
more detail in later sections.

The CDQ groups could participate in
the crab fisheries as holders of both QS
and PQS. Some CDQ groups would be
initial recipients of QS because they
hold LLP licenses and the appropriate
catch history. In addition, the CDQ
groups would be exempt from the
transfer eligibility requirement related
to sea time so they would be eligible to
obtain QS by transfer, subject to QS use
caps for CDQ groups. The CDQ groups
also would be able to obtain PQS by
transfer because there are no transfer
restrictions on PQS. While harvesting
crab with IFQ, the CDQ groups would
be subject to the same regulations as
apply to other IFQ holders. The
purchase and holding of QS and PQS by
the CDQ groups would be subject to the
administrative regulations for the CDQ
Program at 50 CFR part 679. These
regulations include information,
reporting, prior approval, and use
requirements for all CDQ investments,
which include QS and PQS.

Adak allocation. An allocation of 10
percent of the TAC of Western Aleutian
Islands golden king crab would be made
to the community of Adak. The
allocation to Adak would be made to a
nonprofit entity representing the
community, with a board of directors
elected by the community. As an
alternative and in the interim, the
allocation and funds derived from it
could be held in trust by the Aleut
Enterprise Corporation for a period not
to exceed 2 years, if the Adak "
community non-profit entity is not
formed prior to implementation of the
Program. Oversight of the use of the
allocation for “fisheries related
purposes” would be deferred to the
State under the FMP. NMFS would have
no direct role in oversight of the use of
this allocation. The State would provide
an implementation review to the
Council to ensure that the benefits
derived from the allocation accrue to the
community and achieve the goals of the
fisheries development plan. The Adak
allocation would be managed as a
separate commercial fishery by the State
in a manner similar to management of

==

would be calles

: an eligible crab
community organiz

ation (ECCO).

Protections for Participants in Other
Fisheries

The Program would greatly increase
the flexibility for crab fishermen to
chose when and where to fish for their
IFQ, and this increased flexibility would
provide crab fishermen with increased
opportunity to participate in other
fisheries. Restrictions on the
participants in other fisheries, also
called sideboards, would restrict a
vessel’s harvests to its historical
landings in all GOA groundfish fisheries
(except the sablefish fishery). Vessels
with less than 100,000 pounds (45,359
kg) of total snow crab landings and more
than 500 metric tons (mt) (1,102,311 lb)
of total Pacific cod landings in the GOA
during the qualifying years would be
exempt from the restrictions. In
addition, vessels with less than 50 mt
(110,231 Ib) of total groundfish landings
in the GOA during the qualifying period
would be prohibited from harvesting
Pacific cod from the GOA. Restrictions
would be applied to vesselssbut would
also restrict landings made using a
groundfish LLP license derived from the
history of a vessel so restricted, even if
that LLP license is used on another
vessel, Groundfish sideboards in the
GOA would be managed by NMFS
through fleet-wide sideboard directed
fishing closures in Federal waters and
for the parallel fishery in state waters.

Arbitration System

BSAI crab fisheries have a history of
contentious price negotiations.
Harvesters have often acted collectively
to negotiate an ex-vessel price with
processors, which at times delayed
fishing. The Arbitration System was
developed to compensate for
complications arising from the creation
of QS/IFQ and PQS/IPQ. The
complications include price
negotiations that could continue
indefinitely and result in costly delays
and the “last person standing’’ problem
where the last Class A IFQ holder to
contract deliveries would have a single

fJQ IPQ holder to contract with, effectively
limiting any ability to use other

essor markets for negotiating
o ensure fair price

negotiations, the Arbitration System
ingludes a provision for open
negotiations among IPQ and IFQ holders

asywell as various negotiation
proaches, including: (a) a share

ing approach where IPQ holders
e known to unaffiliated IFQ holders
have uncommitted IFQ available

the amount of uncommitted IPQ they

have available so the IFQ holder can
match up its uncommitted IFQ by
indicating an intent to deliver its catch
to that IPQ holder; (b) a lengthy season
approach that allows parties to postpone
binding arbitration until sometime
during the season; and (c) a binding
arbitration procedure to resolve price
disputes between an IPQ holder and

eligible IFQ holders.
The arbitration process would begin

preseason with a market report for each
fishery prepared by an independent
market analyst selected by the PQS and
QS holders and the establishment of a
non-binding fleet wide benchmark price
by an arbitrator who has consulted with
fleet representatives and processars.
Information provided by the sectors
would be historical in nature and at
least 3 months old. This non-binding
price would guide the above described
negotiations. Information sharing among
IPQ and IFQ holders, collective
negotiations, and release of arbitration
results would be limited to minimize
the antitrust risks of participants in the

Program.

The binding arbitration procedure in
a last best (or final) offer format. The
IPQ holder, each IFQ holder, and each
crab harvesting cooperative could
submit an offer. For each IFQ holder or
cooperative, the arbitrator would select
between the IFQ holder’s (or
cooperative’s) offer and the IPQ holder’s
offer. After an arbitration decision is
rendered, an eligible IFQ holder with
uncommited IFQ could opt-in to the
completed contract by accepting all
terms of the arbitration decision as long
as the IPQ holder held sufficient
uncommitted IPQ.

Monitoring and Enforcement

NMFS and the State of Alaska would
coordinate monitoring and enforcement
of the crab fisheries. Harvesting and
processing activity would need to be
monitored for compliance with the
implementing regulations. Methods for
catch accounting and catch monitoring
plans would generate data to provide
accurate and reliable round weight
accounting of the total catch and
landings to manage quota share

© 2000 G5l
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accounts, prevent overages of IFQ and
1PQ, and determine regionalization
requirements and fee liability.
Monitoring measures would include
landed catch weight and species
composition, bycatch, and deadloss to
estimate total fishery removals,

Ecanomic Data Collection

The Program includes a
comprehensive economic data
collection program to aid the Council
and NMFS in assessing the success of
the Program and developing
amendments necessary to mitigate any
unintended consequences. An
Eccnomic Data Report (EDR), containing
cost, revenue, ownership, and
smpioyment data, would be collected
on a periodic basis from the harvesting
and processing sectors. The data would
be used to study the economic impacts
of the Program on harvesters,
processors, and communities,
Participation in the data collection
program would be mandatory for all
participants in the crab fisheries.

Cost Recovery and Fee Collection

NMFS would establish a cost recovery
foe system, required by section 304{d}{2)
of the Magnuson-Stevens Act, to recover
actual costs directly related to the
management and enforcement of the
Program. The crab cost recovery fee
would be paid in equal shares by the
harvesting and processing sectors and
would be based on the ex-vessel value
of all crab harvested under the Program,
including CDQ crab and Adak crab,
NMFS also would enter into a
cooperetive agreement with the State of
Alaska to use IFQ cost recovery funds in
State management and observer
prograras for BSAI crab fisheries. The
crab cost recovery fee is prohibited from
exceeding 3 percent of the annual
ex-vessel value. Within this limit, the
collection of up to 133 percent of the
actual costs of management and
enfarcement under the Program would
be authorized, which would provide for
fuller reimbursement of management
costs after allocation of 25 percent of the
cost recovery fees to the crew loan

program.
Crew Loan Program

To aid captains and crew in
purchasing QS, a low intersst loan
program {similar to the loan program
under the halibut and sablefish IFQ
pragram) would be created. This
program would be funded by 25 percent
of the cost recovery fees as required by
the Magnuson-Stevens Act. Loan money
would be accessible only to active
participants and could be used to
purchase either QS or Crew Q8. Quota

share purchased with loan money
would be subject to all use and leasing
restrictions applicable to Crew QS for
the term of the loan. This proposed rule
does not contain proposed regulations
to implement the crew loan program,
Those proposed regulations will be
developed by NMFS Financial Services.

Annual Reports and Progrom Review

NMFS, in conjunction with the State
of Alaska, would produce annual
reports on the Program. Before July 1,
2007, the Council would review the
PQS, binding arbitration, and C share
components of the Program. After July
1, 2008, the Council would conduct a
preliminary review of the Program, A
full review of the entire Program would
be undertaken in 2010. Additional
reviews would be conducted every 5
years. These reviews are intended to
objectively measure the success of the
Program in achieving the goals and
objectives specified in the Council’s
problem statement and the
Magnuson-Stevens Act. These reviews
would examine the impacts of the
Program on vessel owners, captains,
crew, processors, and communities, and
include an assessment of options to
mitigate negative impacts.

The following sections provide more
detail on the key components of the

Program.
Quola Share Allocation

This section identifies those who
would be eligible to receive Q8 in the
initial allocation dnd describes the four
QS sectors. The following sections
discuss the application process and the
proposed mechanism for deriving QS
and IFQ in each sector. Qualified
harvesters would be allocated QS in
each crab fishery. To receive an initial
QS allocation, a person must either: (1)
hold a permanent, fully transferable LLP
license endorsed for that crab fishery; or
(2) have made a Janding under the
authority of a State of Alsska Interim
Use Permit issued to crew members by
the State of Alaska. Quota share would
represent an exclusive but revokable
privilege that provides the QS holder
with an annual allocation to harvest a
specific percentage of the TAC from a
fishery. The annual allocations to QS
holders of TAC, in pounds, are referred
to as IFQ.

Q8 Sectors

The sector of QS issued would be
based on eligibility and fishing activity
during the qualified period. These
distinctions yield four sectors of QS, as
follows:

{1} Catcher Vessel Owner (CVQ) QS
would be issued to an LLP license

holder who harvested and delivered
unprocessed crab 1o a processor.

2} Catcher/Processor Owner (CPO)
QS8 would be issued to a CP LLP license
helder for crab harvested and processed
crab on board the same vessel or under
that LLP license.

{3) Catcher Vessel Crew (CVC) QS
would be issued to a crew member who
held a State of Alaska Interim Use
Permit and signed a fish ticket for the
delivery of crab during the qualifying

eriod.
P (4) Catcher/Processor Crew (CPC) QS
would be issued to a crew member who
held a State of Alaska Interim Use
Permit and signed a fish ticket for crab
processed at-sea on the vessel that
harvested that crab.

Official Crab Rationalization Record

Prior to issuing any S, NMFS would
compile an official record that contains

- the best available information on the

harvesting and processing activities in
the crab fisheries. This record would be
the basis for determining QS allocations.
In order tc facilitate the timely issuance
of QS, NMF$S would require any claims
that are contrary to the official record to
be substantiated before changing the
official record.

NMFS would establish certain
aperational standards about the use of
landings in the official record to
facilitate timely issuance of QS. First,
NMFS would not issue CPO or CVQO QS
to any person other than to the
applicant who holds the LLP license at
the time of application. The Couneil
clearly estabrished that the basis for
recognizing and allocating QS is the
possession of an LLP license endorsed
for the crab fishery, the associated legal
landings that were made on the vessel
that resulied in the issuance of the LLP
license and endorsement, and any
landings that were made under the
authority of that LLF license.

Second, NMFS would assume any of
the legal landings recorded on State of
Alaska fish tickets to be correct. An
applicant who has information to
suggest the fish ticket records are
inaccurate would have the burden of
proving that to be the case.

Third, NMFS would assume the LLP
license issued based on the landings
made on a vessel continued to be used
on that same vessel, unless the
applicant shows, with written
documeniation, that the LLP license was
transferred and used on another vessel.
NMFS would make this assumption
because, during the years 2000 and
2001, NMFS did not track the vessel on
which the LLP license was used. Thus,
NMFS would require an applicant to
inform NMFS if the LLP license was
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used on a vesssl other than the vessel
for which the LLP license was originally
jssued. Written documentation
establishes a clear record of any transfer
of LLP license use prior to tracking by
NMFS.

Fourth, if more than one person is
claiming legal landings or legal
processing activities during the same
time at the same processin'ifacility or
on board the sama vessel, then each

erson eligible to receive QS or PQS

ased on those legal landings or lagal
processing activities would receive any
QS or PQS issued divided in equal
proportion among all eligible recipients
for that time period. This pro rata
division of QS would occur unless the
applicants can provide written
docuimentation establishing an

alternative means for distributing the
QS or PQS resulting from the activities
during that time period.

Catcher Vessel Owner - CVO QS Sector

Eligibility to receive QS at initial
allocation would be limited to 11.S.
citizens who hold a permanent, fully
transferable LLP license at the time of
application. This means any corporation
applying to raceive CVO QS must also
be incorporated as a 11.S. corporation.

The landings that would be
considered as the basis for a QS
allocation for a crab fishery would be
those made on the vessel used to qualify
for tha LLP licenss and species
endorsement for that fishery or were
made by the vessel on which that LLP
license was used. NMFS would initially

allocate QS only to the person holding
that LLP license at the time of
application. Any subsequent transfer of
QS after initial issuance by the qualified
LLP license holder would be subjéct to
the QS transfer provisions described
later in this preamble. NMFS would
establish that the landings made under
the authority of an LLP license are
non-severable from that license. In other
words, “‘catch history” that has been
separated from an LLP license would
not be considered for initial allocation
of Q8.

The proposed definition of persons
eligible to receive an initial allocation of
CVO QS and the qualifying periods used
to determine the allocation of QS are
described in the following table:

TABLE 1—ELIGIBILITY TO RECEWE CATCHER VESSEL OWNER {CVO) AND CATCHER PROCESSOR OWNER (CPO) QuoTa
SHARE (QS) AND ASSOCIATED QUALIFYING YEAR PERIODS

Eligible Parson 10 Recaive (S

Crab Fisheries

Qualifying Year Periods for De-
termining QS Allocation

and Is

General: A citizen of the Unlted Statas at the time of application for QS,

king crab (EAG)

Easlam Afsutlan Istand golden

§ years of the 5-year base pe-
rlod beginning on September 1,
1996, and ending on Saptember
24, 2000.

CVO QS: The hotder of & permanent, fully transferable LLP license en-
dorsad for that crab fishery at the time of applicalicn to recelve QS and
who 15 2 cliizen of the United States at the time of application for OS; or

CPO Q5: (1} The holder of a parmanent, fully translerable LLP ticense
endorsed for that crab fishery and endorsad for CP activities at the ima
of application to receive (S; and (2} Harvasted and processed at-sea
any crab specias In any BSAl erab fishery during the yoars 1998 or
1999,

Wastem Aleutian Island golden
king crab (WAG)

5 years of the 5-yoar base po-
riod beginning on September 1,
1996, and ending on March 30,
2001.

Bering Sea Tanner crab (BST)

4 years ol the 6-yeat period be-
glnning on November 15, 1992,
through Novernber 27, 1996.

Bering Sea snow creb (BSS)

4 ysars of the 5-year period be-
ginning on January 15, 1996,
and ending on April 8, 2000.

Bristol Bay red king crab (BBR)

4 years of the 5-year base pe-
riod beginning on Novembar 1,
1986, and ending en Oclober
20, 2000

Pribilof Islands red and blue
king crab {PIK}

4 yaars of the 5-year period be-
ginning on September 15, 1994,
and ending on Septernber 28,
1898,

S1. Matthew blue king crab
{SMB)

4 yaars of the 5-year period be-
ginning on Saptember 15, 1884,
and ending on Saptember 26,
1998.

Wastem Aleulian Islands red
king crab (WA}

3 years of the 4-year period be-
ginning on November 1, 1992,
and ending on February 13,
1986.
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Catcher Processar Owner - CPO Q5
Sector

The eligibility tc receive a CPO QS is
essentially the same as for CVO QS. In
arder to receive CPO (JS, a person
would have to be a U.S. citizen who
holds a permanent, fully transferable
LEP license at the time of application,
The LLP license would have to be
endorsed for the fisherias for which the
QS would be issued and would have to
be endorsed to allow the person to
harvest and process crab as a CP. Only
landings harvested and processed on
board the vessel during the qualifying
years would be used towerd CPQ QS.
The qualifying periods and number of
qualifying years used in CPQ QS initial
tssuance caleulations would be the same
as those in Table 1. In addition, any
person who applies to receive CPO QS
would have to have made crab landings
that were processed at-sea in either 1998

to ensure that LLP licenses with a
history of harvesting and processing
at-sea have continued to do so recently,
in order to reduce the amount of QS that
would be issued for use on vessels that
are no longer active in the fishery.

Catcher Vessel Crew - CVC Q8 Sector

CVEC S would be issued based on
different eligibility criteria. Table 2
summarizes the persons who would be
eligible to receive an initial allacation of
CVC (38, the qualifying years used, and
the number of years that could be
selected for initial allocation of QS.
Individuals would be qualified to
receive QS if they are designated on a
State of Alaska Interim Use Permit and
had historic and recent participation.
NMFS would determine participation
based on signed State of Alaska fish
tickets because the State of Alagka
requires individuals who sign a fish
ticket to hold a State of Alaske Interim

Historic participation would be
demonstrated by at least one landing in
each of three of the qualifying years.
Recent participation would be
demonstrated by at least one landing in
two of the three most recent seasons
before june 10, 2002, except for the
fisheries that were closed in this period.
For these fisheries, Western Aleutian
Islands red king crab, the Pribilof
Islands red and blue king crab, the St.
Matthew Island blue king crab, and
Tanner crab, recent participation would
be demonsirated by at least one landing
in two of the three most recent seasons
preceding June 10, 20602, in the snow
crab, Bristol Bay red king crab, or one
of the Aleutian Islands golden king crab
fisheries. The recent participation
requirement would be waived for
captains who died in fishing-related
incidents if the captain’s estate applies
for (S. See the following table for

or 1989, These provisions are intended  Use Permit.

details:

TABLE 2—ELIGIBILITY TO RECEIVE CATCHER VESSEL CREW (CVC) QUOTA SHARE {QS) AND QUALIFYING YEAR PERICDS

and ending on March
30, 2001.

Number of Qual
CQual Seasons for
Eligible Person o Receive QS Crab Fisheries Yﬁ'&“&?%ﬂ&%’ Delltfayl ning Recent
cation Participation
Eastomn Afeutian golden | 3 years of the S-year (1) September 1, 1999,
An individual who: king crab {EAG) base period beginning | through October 25,
on September 1, 1988, | 1989,
{1} is a citizen of the United States, or his or har successar-n- and ending on Sep- (2} August 15, 2000,
interest i that individual is deceased; tamber 24, 2000. through September 24,
2000,
{2) has historical participation in the flshery demonsirated by (3) August 15, 2001,
being the individeal named on a State ¢l Alaska interim Use through September 10,
Parmit who made at lsasl one legal landing per year for any 3 2001,
quallfying vears under thal permit based on date from tigh tick-
ats maintained by he State of Alaska; and
{3) has recent participation in tha fishery demonstrated by being
the individual named on a State of Alaska Interim Use Permit
who made at least ona legal landing under that permit In any 2
of 3 seasons based on data from figh tickets maintained by the
-State of Alaska.
Woestem Aleutian gold- | 3 years of the 5-year (1) September 1, 1999,
en king crab {WAG) base pericd beginning  { through August 14,
on September 1, 1996, | 2000.

{2) August 15, 2000,
through March 28,
2001,

(3) August 15, 2001,
through March 30,
2002,

Bering Sea Tannar
crab (BST)

3 years of the 6-year
patiod beginning on
November 15, 1992,
through November 27,
1988.

any 2 of the last 3 sea-
sons prior to June 10,
2002 in the Eastem
Aleulian island golden
king crab, Westemn
Aleutian Istand golden
king crab, Bering Sea
snow crab, or Bristol
Bay red king crab lish-
eries.




Federal Register/Vol. 69, No. 209/Friday, October 29, 2004 /Proposed Rules

63207

TABLE 2—EUGIBILITY TQ RECEIVE CATCHER VESSEL CREW (CVC) QUOTA SHARE {QS) AND QUALIFYING YEAR

PeRicDS—Continued
Number of Qualitying | ¢, 4fitving Seasons for
Efigible Person to Receive OS Crab Fisheries Yr:;’ln"g"g"sdfn"g;l tar- ot ring Recent
cation Pariiclpation
Bering Sea snow crab | 3 years of the &-year
(888} period beginring on {1} April 1, 2000,
January 15, 1998, and | through April 8, 2000.
ending on April 8, {2) January 15, 2001,
2000. through February 14,
2001.
(3) January 15, 2002,
through February 8,
2002
Bristol Bay red king 3 years of the S-year

crab (BBR) base period beginning | (1) October 16, 2000,
on November 1, 1998, | through Oclober 20,
and ending on October | 2000.
20, 2000. {2) October 15, 2001,
through October 18,
2001.
{3) October 15, 2002,
through October 18,
2002.
Pribilof Islends red and | 3 years of the 5-year any 2 of the last 3 sea-
biue king crab (PIK) period beginning on. sons prior fo June 10,
September 15, 1984, 2002, in the Easlem
and ending on Sep- Algutian isfand golden

tember 28, 1998,

king crab, Westem
Aleutian Istand gotdan
king crab, Bering Sea
snow crab, or Bristol
Bay red king crab flsh-
eries, except that par-
sons applying for an al-
location lo receive QS
based on legal landings
made abeard a vessel
less than 60" LOA at
the time of harvest are
aexempt Irom this re-
quirement.

St. Matthew blue king
crab {SMB)

3 years of tha S-year
pariod beginning on
Septamber 15, 1984,
and ending on Sep-
tember 26, 1598,

any 2 of the last 3 sea-
sons prior to June 10,
2002, in the Eastem
Aleuian Island golden
king crab, Wastem
Alsutian Island golden
king crab, Baering Sea
snow crab, or Bristol
Bay red king crab fish-
eries.

Waestamn Aleutian Is-
lands red king crab
(WA

3 years of the 4-year
period baginning on
November 1, 1882, and
ending on February 13,
19986,

any 2 of the last 3 sea
sons prior to June 10,
2002, in the Eastem
Atautlan Island golden
king crab, Westam
Aleutian Istand golden
king crab, Bering Sea
snow crab, or Bristol
Bay rod king crab fish-
erles,

.

In addition, the Program exempts
crew members who participated in
small vessels (under 60 feet in length)

from seasonal requirements in the
Pribilof 1slands red and blue king crab
fisheries. Such small vessels have

traditionally participated in the fishery,
but have been limited in recent years
due to hazardous weather conditions.
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This exemption for small vessels would
allow crew serving in the fishery to be
considered for initial allocation.

Catcher Processor Craw - CPC QS Sector

Catcher/Processor crew would be
allocated CPC QS that include 2
harvesting and on-board processing
privilege. Harvests with CPC QS also
may be delivered to shore-based or
floating processors, The definition of an
eligible person, the qualifying years, and
the seasonal recent participation
requirements for the CPC (S sector
would be the same as those for the CVC
QS sector described in Table 2 above,

The allocation to the CPC QS sector
would be based on an individual
landing under the authority of a State of
Alaska Interim Use Permit and
processing the catch on board the vessel
that made the landing.

Regional Designations of QS

In addition to the four Q8 sectors
issued in each of the eight crab fisharies,
(S would have regional delivery
requirements. Regional delivery
requirements are based on the spacific
geographic location in which the crab
were landed during the qualifying years.
Any QS that is subject to regional

landing requirements must be delivered
to a Registered Crab Receiver (RCR)
operating in that region. Regional
designations would apply to: (1) QS
initially issued to the CVO QS sector, (2)
CPO QS subsequently transferred for
use as CVO QS under the transfer
provisions, or (3) after July 1, 2008, QS
initially issued for the CVC QS sector,
Regional designations would not apply
to CPO QS or to CPCQS. Any QS not
subject to regional designation wouid be
issued as an “Undesignated” region,
The regional designations for each of the
fisheries are summarized in the
following table: .

TABLE 3—REGIONAL DESIGNATIONS OF QUOTA SHARE {QS) AND PROCESSOR QUOTA SHARE {PQS)

Crab Fishery N::lfm gg%%’"’n. Sosu%u%'f gﬁa%%"’ﬂ. wgsétﬁf?ie%. Undesignated
lat. lat. long.

EAG - Eastem Aleutian golden king crab X X

WAG - Westem Aleutian golden king crab X

BST - Bering Sea Tanner crab

BSS - Bering Sea snow crab X X

BBRA - Bristol Bay red king crab X X

PIK - Pribilof Istands red and blue king crab X X

SMB - St. Matthew blue king crab X X

WAI - Westom Aleutian lslands red king crab X

The North Region would include all
landings made in that crab fishery North
of a line at 56°20° N. Jatitude in the
Bering Sea subarea of the EEZ. The
South Region would include all
landings made in the EEZ south of that
line, The West Region would apply only
to the Western Aleutian Islands golden
king crab fishery. Under this regional
designation, 50 percent of the CVO QS
issued in the fishery would be
designated as West Region and would
be limited for delivery West of a line at
174° W, longitude. Undesignated QS
may be delivered fn any region.

Colculation of (S Issuance

‘The amount of QS that would initially
be issued to any one person would be
based on the amount of legal landings
made by that person as a percentage of
the total legal landings made by al
persons eligible to receive Q8. NMFS
would build the official crab
rationalization record, which would
contain the totai legal landings for each
fishery based on the best available
information using the State of Alaska
fish ticket database. The official record
would be established for the CVO and

CPO (S sectors based on the total legal
landings during the qualifying years that
resulted in the issuance of LLP licenses
or that were made under the authority
of an LLP license. The official record for
the CVC and CPC QS sectors would be
based on the total Jegal landings made
under the authority of State of Alaska
Interim Use Permits during the
qualifying years. The official record is
presumed to be correct unless an
applicant provides information
indicating a correction is necessary.

The computation process for CVO and
CPO QS and the computation process
for CVC and CPC are the same. The
process for determining inftial
allocation of CVO and CPO QS is
detailed first. The following steps would
be used to calculate QS for an applicant.

Establish harvest denominator. The
official crab rationalization record
would result in a harvest denominator
for all LLP licenses that would be used
in calculating Q8. The harvest
denominator reprasents the total legal
landings made in each year for each
crab fishery.

The use of & harvest denominator
allows NMFS to calculate the relative

percentage of the legal landings made by
a parson applying to receive QS without
having to adjust the relative percentage
of all other applicants if additional
applications are approved after appeal.
The harvest denominator would remain
fixed for all applicants. One harvest
denominator would be established for
the CVO and CPO QS sectors, and one
for the CVC and CPC QS sectors because
the number of qualifying years used
differ. .

Computation of initial issuonce of
CVO and CPO (25. In order to facilitate
understanding of the computation, a
hypothetical example is used to
illustrate the process. This example
does not use data or persons from
existing crab fisheries and is intended
for illustrative purposes only. In our
example, there are only two participants
in the fishery, LLP A and LLP B, each
with different landing patterns. The
total legal landings, the region in which
those landings were made, the amount
of the landings harvested on board the
vessel and processed at-sea, and the
computation process using two LLPs (A
anbd B} are described in the following
table:
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TABLE 4—HYPOTHETICAL CRAB FISHERY — BEST 3 OF 4 YEARS USED — CALCULATION OF CATCHER VESSEL OWNER
(CVO) AND CATCHER PROCESSOR CREW (CPQ) QUOTA SHARE (QS) INITIAL ISSUANCE FOR LLPS

Year 1 Year 2 Year 3 Year4 Tote) of Years
1. Harvest Denominator in Fishery {(Legal Land- 1,000 Ib 500 Ib 3,000 [b 1,333 b 5,833 b
ings)
2. Total Legal Landings of LLP A 500 [b 200 1b 1,000 b 1,000 [b 2,700 b
3. Percentage of Harvest Denominator for LLP A | 50 % (Used) 44 % (Used) 33.3% 75 % (Used) 55.0 %
{year used}
{3A) Total Landings Landed Onshore for LLP A 500 100 500 200 800 b
{3B) Total Landings Processed Al-sea for LLP A 0 100 500 800 800 b
{3C) Percentage of Landings Landed on Shore for LLP A = {800 / (80O + 900)) = 47.06 %
{3D) Percentage of Landings Processed At-sea for LLP A = {900 / (80D + 900)) = 52.94 %
{3E) Total Onshare Landings in the North Re- 500 100 o 200 800 b
gion for LLP A :
(3F) Tolal Onshore Landings in the South Re- 1] ) 00 o ¢ib
gion for LLF A
(3G) Percentage of Landings in the North Region for LLP A = (800 / {800 + 0)) = 100 %
{3H) Percentaga of Landings in the South Region for LLP A = (0/ (800 +0)=0%
4, Total Legal Landings of LLP B 500 b 300 (b 2,000 (b 333 b 3,800 Ib
5. Percentage of Harvest Denontinator for LLP B 50 % (Used) 60 % (Used) 66.6 % (Used) 25 % 58.8 %
{5A) Total Landings Landed Onshore for LLP B 500 300 1,500 200 23001
(58) Total Landings Processed At-sea for LLP B 0 ()] 500 800 500b
(5C) Percentage of Landings Landed on Shore for LLP B = (2,300 £ {2,300 + 500)) = 82.14 %
(5D) Percentage of Landings Processed At-sea for LLP B = (500 / (2,300 + 500)) = 17.86 %
(5E) Total Onshore Landings in the North He- 560 300 500 Q 1,300 b
gion for LLP B B )
(SF) Total Onshore Landings in the South Re- 4] 0 1,000 200 1,000 b
gionfor LLF B . .

(5G)} Parcontage of Landings In the North Reglon for LLP B = (1 /300 / (1,300 + 1,000)) = 56.52 %

(5H) Percentaga of Landings in the South Reglon for LLP B = (1,000 / (1,300 + 1,000)) = 43.48 %

&. Sum of Total Percentages of Harvest Denominators for Al LLPs = LLP A 55 (Line 3 +LLPB 589 (Line ) = 1139 %

7. Parcentage of the Sum of the Percentage of the Harvest Denominator for LLP A = (0.550/1.139) = 0.4B29 or 48.29 %

8. Parcantage of the Sum of the Parcenlage of the Harvest Denominator for LLP B = (0.589/1.139) = 0.5171 or 54.71 %

9. inftial QS Poal = 9,000 Units

10. Unadjusted Initial @S Allocation for LLP A = 48.20 % x 9,000 = 4,346 QS Unlts

11. Unadjusted Initial @S Allccation for LLP B = 51.71 % x 9,000 = 4,854 Units

12. Initial ©S Allocation for LLP A = 4,346 QS Units x (0.97) = 4,216 QS Units

13. Inltial ©'S Allocation for LLP B = 4,654 QS Units x (0.97) = 4,514 QS Unils

14, Percentage of LLP A QS Allocation as CVO QS = 4,216 x 0.4706 (Line 3C) = 1,984 CVO QS Units

15. Percentage of LLP A QS Allocation as CPO Q8 = 4,216 x 0.5294 (Line 3D} = 2,232 CPO QS Uniis

16. Percentage of LLP B QS Allocation as CVO QS = 4,514 x 0.8214{Line 5C} = 3,708 CVO QS Unils

17. Percentage ol LLP B QS Aftocalion as CPO QS = 4,514 x 0.1786 (Line 5D} = 806 CPC QS Units
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Determine the total legal landings for
each applicant. First, NMFS would sum
the total legal landings for each LLP
license, in each of the crab fisheries for
which the LLP is endorsed, for each of
}he aj;lllalié’ying years. lfltl;yera were no

andings in a qualifying year, then
tﬁge amount %\rsould ge ZEero lf:lfr{hat year,
If a person is applying to receive QS
using multiple licenses, the total legal
landings would be summed for each
license separately. In our hypothetical
example this corresponds to Line 2 in
Table 4 for LLP A and Line 4 for LLP
B.
Determine the percentage of the
harvest denominator in each year.
NMFS would divide the total legal
landings for that person by the harvest
denominator for each year. This yields
the percentage of the harvest
denominator. For LLP A, this
corresponds to Line 3 in Table 4. For
LLP B, this corresponds to Line 5.

Determine the qualifying years to be
used. Most of the crab fisheries have a
“best of”* provision in which only &
select number of the quelifying years are
actually used in the QS computation,
NMFS would determine which years are
used for each initial QS allocation by
determining the years that represent the
highest percentage of the harvest
denominator. In our hypothetical
example, 3 of the 4 years representing
the greatest percentage of the harvest
denominator in each year would be
used, This mathod ensures that a person
applying to raceive QS would recsive a
QS allocation based on the highest
percentage of the total landings in each
year, For LLP A, this corresponds to the

italicized years noted as “(Used)"" in
Line 3 of Table 4. For LLP B, this
corresponds to Line 5. If a person hag
insufficient years of landings, one or
more 0 Ib* years would be “*(Used).”

Sum the percentages of the harvest
denominator for each LLP license. The
next step is to sum the percentages for
the years used for each LLP license held
by the applicant. Then, that amount is
divided by the total number of years
used for that crab fishery. In our
hypothetical exemple, for LLP A, this
would be the sum of the italicized
percentages in Line 3 of Table 4 divided
by three, or (50 percent + 40 percent +
75 percent)/3 = 55.0 percent. The same
computation is provided for LLP B in
Line 5 of Table 4, and is equal to 58.9
percent.

Sum the average percent of the
harvest denominator. In our example,
the percentage of the harvest
denominator is 55.0 percent (for LLP A)
and 58.9 percent {for LLP B). The sum
of the percentages of all LLP licenses is
113.9 percent. This computation is
shown in Line 6 of Table 4. The reason
that the amount is greater than 100
percent is that NMFS uses the best years
of each LLP license to determine the
percentage of the harvest denominator
that the landings represent.

Divide each LLP license’s percentage
by the sum of the percentages of the
horvest denominator. In order to
properly scale the landings so each LLP
license is receiving a percentage of the
harvest denominator, each LLP license’s
percentage of the harvest denominator
must be divided by the sum of all
percentages for all LLP licenses. This

total is the percentage of the sum of the
harvest denominators for each LLP
license, This computation is shown in
Line 7 for LLP A and in Line 8 for LLP
B in Table 4,

Multiply the percentage of the sum of
the percentoges of the harvest
denominator by the initial QS pool, The
amounts calculated in Linas 7 and 8 are
multiplied by the Initial QS8 Pool; in our
example 9,000 QS Units. In the crab
fisheries, NMFS would establish an
initial QS pool as a fixed amount. This
fixed initial QS pool would be used to
initially distribute QS to recipients. If
appeals are adjudicated, then additional
Q8 may be added to the QS pool, but
the process for determining how much
QS a person would receive would be
established using the same procedure
detailed in our example.

Establish the initial Q5 and PQS
pools. The initial QS pool that would be
established in each of the eight crab
fisheries is an amount large enough so
that, on initial issuance, & single unit of
QS would yield an annual amount of
IFQ) less than the average weight of one
crab, To achieve this, the initial QS pool
for the eight crab QS fisheries would be
set at an amount of units equal to three
times the highest historical fishery
harvest rounded to the nearest
10,000,000 units. The Initial PQS pools
are set at the same level as the initial QS
pools for ease of computation and to
ensure that a single unit of PQS would
yield an annual amount of IPQ less than
the average weight of one crab. The
Initial QS pools for all the crab fisheries
using this method are shown in the
following table:

TABLE 5—INITiaL QS AND PQS PooOL FOR EACH CRAB FISHERY

Initial QS Pool Intlal PQS Pool
EAG - Eastern Ateutian Islands golden king crab 10,000,000 10,000,000
WAG - Western Alsutian Islands goldan king crab 40,000,000 40,000,000
BST - Baring Sea Tanner crab 200,000,000 200,000,000
BSS - Bering Sea Snow Crab 1,000,000,000 1,000,000,000
BBR - Bristol Bay red king crab 400,000,000 400,000,000
PIK - Pribilof Islands red and blue king crab 30,000,000 30,000,000
SMB - St. Matthew btise king crab 30,000,000 30,000,000
WA - Wastemn Aleutian Islands red king crab 60,000,000 60,000,000

The initial QS pools would be used
for all four QS sectors. The amount of
QS initially issued as CVO and CPO QS
sectors would be 97 percent of the total
amount of S, and the amount of QS
initially issued to the CVC and CPC QS

sectors in any one fishery would be 3
percent of the initial QS pools. NMFS
would implement this provision by
multiplying the amount of QS initially
issued by either 97 percent for the CVO
and CPO (S sectors, or 3 percent for the

CVC and CPC QS sectors. The
calculation showing the unadjusted
allocation for LLP A is shown in Line
18 of Table 4, and the adjusted amount
for the CVO and CPO QS sectors is
shown in Line 12, The same
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calculations for LLP B are shown in
Lines 11 and 13.

Determine the amount of QS issued as
CVO or CPO (5. Tha amount of QS
issued as CVO QS to each LLP license
holder would be equal to the percentage
of landings delivered unprocessed, to a
shorebased or stationary floating
processor. In our hypothetical example,
the onshore landings made by LLP A in
each year are shown in Line 3A of Table
4, The landings processed at-sea in each
year are shown in Line 3B. The
jtalicized numbers are the years used in
the initial QS calculations because they
represent the years with the highest
percentage of the total harvest
denominator the best years for that LLP
license. The total shown in the last
column of Line 3A and Line 3B is the
total of onshore landings for the best
years only. In this case, Year 3 is not
used for LLP A. In order to calculate the
percentage of QS that would be issued
as CVO QS for LLP A, NMFS would
determine the percentage of the
landings that were landed on shore for
each LLP license applying to receive
(S. In our example, for LLP A, the
percentage of landings deliverad
onshore is calculated in Line 3C. The
percentags calculated in Line 3C is then
multiplied by the amount of QS initially
issueg to LLP A, which is shown in Line
12. This calculation is provided in Line
14 for LLP A. The amount of QS issued
as CVO QS for LLP B is determined by
using the same methodology. Lines 54,
5B, 5C, and Line 16 show the seme
calculation for LLP B. Only landings
that were processed at-sea and that gave
rise to an LLP license endorsed for CP
activity would be aliocated CPO QS. .

Determination of Regional Designation

Regional designation applies to most
of the crab fisheries (see Table 3 for
regional designations). Regional
designation does not apply to QS
initially issued to the CPO QS sectar,
but can apply to the CVO QS sector. In
our example, we assume there are two
regions in the hypothetical fishery: a
North region and a South region, The
percentage of landings made in each
region in each year under LLP A is
shown in Lines 3E and 3F. The
percentages for LLP B are shown in
Lines 5E and 5F. In order to calculate
the amount of the CVO QS allocated to
each region, several additional steps
must be taken depending on specific
conditions applicable to each LLP
license holder.

LLP license holders with landings in
only one region. If an LLP license holder
mada landings in only one region, then
al] of the QS issued would be for that
region. That is the case for LLP A in our

hypothetical fishery example, As shown
in Lines 3E and 3F, the amount of
landings that occurred in each region
are shown in italics. Note the landings
processed at-sea ars not assigned to a
region. As shown in the calculations
Line 3G and 3H, 1C0 percent of the
onshore landings subject to regional
designation for the years used were in
the North region.

LLP license holders with landings in
more than one region. If an LLP license
holder received (S based on landings
made in more than one region, then a
one-time additional adjustment in the
designation of the QS would be required
to account for the issuance of PQS so
the amount of QS issued in a region is
equal to the amount of PQS in that
region. In our hypothetical example,
LLP B has qualified landings that would
result in QS for both the North and the-
South Region. Before that S could be
issued, the relative distribution of PQS
would need to be determined, The
initial issvance of QS for LLP B in the
hypothetical sxample will be explained
after the processing sector initial
allocation has been discussed.

Other Provisions of Initial QS Issuance

Additional provisions would pertain
to the issuance of QS: two provisions for
determining QS issuance to vessels that
sank, and a provision to allow a person
to receive QS for landings made by a
vessel not used to qualify for a
permanent, fully transferable LLP
license endorsed for that fishery.

Sunken vessels. Two provisions
would apply to vessels that have sunk,
First, a person would receive 50 percent
of their average legal landings for the
qualifying years unaffected by the
sinking after the time of sinking until
that vessel was replaced under the
provisions established for vessel
replacemeant under the LLP, at 50 CFR
679.4{k)(5)(v). This provision would
apply if a person who owned a vesss]
that sank, replaced that vessel under the
LLP qualification rules or after
satisfying the LLP qualification
requirements. This provision also
requires the owner of the vessel to
replace the vessel and begin fishing
within a specified time period. As an
example, if, due to a sinking, a person’s
vessel was not operational in two of the
four qualifying years, that person would
receive (S equal to 50 percent of the
avera%e of the 2 years during which that
vessel was operational to be applied
toward the 2 years the vessel was not
operational. This provision allows some
compensation to LLP holders for some
qualifying years in which the LLP
holder was prevented from participating
due to sinking.

The second sunken vessel provision
would apply under circumstances in
which a person applying to receive an
initial issuance of QS: (1) was denied a
request to replace the vessel under the
provisions of Public Law 106-554
(Consolidated Appropriations Act of
2001); (2) replaced the vessel witha
newly constructed vessel that began
construction by June 10, 2002; and (3)
participated in any Bering Sea crab
fishery by October 31, 2002, with the
replacement vessel. A newly
constructed vessel would be defined as
one the kesl of which was laid by June
18, 2002, This provision is intended to
accommodate a specific circumstance in
which g person delayed construction of
a vessel based on Public Law 106-554.
Public Law 106-554 was in effect for
Joss than a year during late 2000 and
part of 2001. Although the law was in
effect for less than a year, it may have
hindered the ability of a vessel owner to
replace a vessel to participate in crab
fisheriss and to make qualifying
Jandings. This provision would allow a
person to receive QS equal to 50 percent
of the average of the years unaffected by
the sinking.

For both of these provisions, the
calculation methods for determining the
actual amount of QS issued would
follow the same methods shown earlier.
The adjustment for sunken vesssls
would be made when determining the
amount of landings that would be
attributed to the LLP license used on
board & vessel,

Interim LLP Ycense history
exemption. A key component of this
program is that QS {s awarded based on
the legal landing made on a vessel that
qualified for a permanent, fully
transferable LLP license. The Council
recommended a limited provision that
would allow a person to a?ply to
receive QS based on legal landings that
ware not used to qualify fora
permanent, fully transferable LLP
license, Under this provision, a person
who applies to receive QS with an LLP
license endaorsed for a fishery could
choose to receive the (S based either on
the landings made by the vessel that
was used to qualify for that LLP license
or on the landings made on another
vessel. The intent of this provision is to
allow a vessel owner who had
participated in a fishery to use historical
landings as long as a permanent, fully
transferable LLP license was transferred
for use on that vessel after the qualifying
period.

An applicant for CVO or CPO QS who
deployed a vessel in a crab fishery
under the authority of an interim LLP
license and later transferred a
permanent, fully transferable LLP
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license baefore January 1, 2002, for use
in that crab fishery, to insure that the
‘vgssel would remain authorized to
participate in the fishery following the
invalidation of the interim LLP license,
may choose to use either: (1) the legal
landings made on the vessel that gave
rise to the interim LLP license for that
crab fishery prior to the transfer of the
srmanent, fully transfarable LLP
icense for use on that vessel; or [2) the
legal landings made on the vessel that
gave rise to the permanent, fully
transferable LLP license and the legal
landings made under the authority of
that LLP license in that crab fishery
prior to January 1, 2002, This exemption
is meant to address a specific
circumstance in which a person may
have participated in a fishery legally,
but required a permanent, fully
transferable LLP license to continue -
participating in the fishery. It is not
intended to address transfers of LLP
licenses among persons that are
undertaken for other reasons. NMFS
intends that this provision provide a
limited exemption and not a general

opportunity to allow persons who
voluntarily transferred LLP licensas to
choose a specific catch history thst is
sevarable from the LLP license under
which a person is applying to receive
QS. NMFS specifically requests public
comment on this approach relative to
Council objectives {see ADDRESSES),

Computation of Initial Issuance of CVC
and CPC 8

The method for calculating CVC and
CPC QS is essentially the same as the
CPO and CVO S, with some key
differences. The frst difference is that,
for these sectors, the harvest
denominator would represent the legal
landings made by individuals under the
authority of a State of Alaska Interim
Use Permit who met the recent
participation eligibility requirements.
Second, the regional designations would
be noted on the QS, but would not be
applied to the CVC QS until after July
1, 2008. The regional designations are
not shown in this example but would be
calculated in the same manner as that
used for the CVO and CPO QS.

For {llustration purpopses, we will
demonstrate the initial issuance using
the same hypothatical fishery, The
issuance process is shown in the
following table (Table 6). As with the
other example, we will assume there are
two crewmembers who are qualified to
receive an initial issuance of Q8. The
specific calculations are not detailed in
this example because they are the same
as those described under the CVO and
CPO QS example. Note the total
landings in Line 1 of Table & differ from
those in Table 4 (CVO and CPO QS)
because the recency requirements
would exclude certain landings and,
under the CVC and CPC QS
calculations, landings made legally on &
vessel would be considered even if
those landings did not result in the
issuance of an LLP licenss for those
landings. Additionally, the amount of
QS issued to the CVC and the CPC QS
sectors js shown in Lines 12 and 13. The
QS issued to these sectors is equal to 3
percent of the QS pool.

TaBLE 6—HYPOTHETICAL CRAB FISHERY — BEST 3 OF 4 YEARS USED — CALCULATION OF CATCHER VESSEL CREW
{CVC) AND CATCHER PROCESSOR CREW (CPC) QUOTA SHARE (QS) INITIAL ISSUANCE FOR STATE OF ALASKA iN-

TERIM USE PERMIT HOLDERS

Year 1 Year 2 Year 3 Year 4 Tolalutggg’aars
{1) Harvest Denominator in Fishery (Legel Land- 1,000 Ib 200 1b 1,000 [b 1,000 Ib 3200 b
ings)
(2) Total Legal Landings of Grew A 500 Ib 20ib 300 Ib 500 b 1,320 b
(3) Percentage of Harvesl Denominator for Crew 50 % (Used) 10 % 30 % (Used) 50 % {Used) 43.3 % {Used)
A
{3A) Total Landings Landed Onshaore for Crew A 500 10 200 300 1,000
(3B} Toml Landings Processed At-sea for Crow o 10 100 200 300
A
{3C) Parcentage of Landings Landed on Shore for Crew A = (1,000 / (1,000 + 200)) = 76.92 %
{30} Percantage of Landings Processed At-sea for Crew A = (300 / (1,000 + 300)) = 23.08 %
{4} Total Lega! Landings of Crew B 500 (b 180 b 700 Ib 500 (b 1,880 b
{5) Percentage of Harvest Denominator for Crew 50 % 80 % (Used) 70 % (Used) 50 % (Used) 70 % (Used)
B
(5A) Tctal Landings Landed Onshaore for Crew B 500 100 200 500 800
{5B) Total Landings Processod At-sea for Grew 0 80 500 0 580
B

{5C) Percentage af Landings Landed Onshore for Crew B = {800 / {800 + 580)} = 57.97 %

{5D) Percentage of Landings Processed At-sea for Crow B = {580 / {800 + 580)) = 42.03 %

{6) Sum ol Percentage ol Harvest Denominators for All Crew = Crew A (.433 (Line 3) + Crew B 0.700 (Line 5) = 1,133 or 113.3 %

{7) Perceniage of the Sum ol the Percentage of the Harvest Denominator for Crew A = (0.433/1.133) = 0.3822 or 38.22 %

{8) Parcentage of the Sum of the Percentage of the Harvest Dencminator for Crew B = {0.700/1.133} = 0.6178 or 61.78 %
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TABLE 6—HYPOTHETICAL CRAB FISHERY — BEST 3 OF 4 YEARS USED — CALCULATION OF CATCHER VESSEL CREW
(CVC) AND CATCHER PROCESSOR CREW (CPC) QUOTA SHARE (QS) INITIAL ISSUANCE FOR STATE OF ALASKA IN-

TERIM USE PERMIT HoLDERS—Continued

Year 1 Year 2

Year 3

Yoar 4 Total dgreg’eals

{9} Initizl QS Pool = 9,000 Unils

{10) Unedjusted initial QS Allocation for Crew A = 38.22 % x 9,000 = 3,440 QS Unils

{11) Unadjusted Initial QS Aflocation for Crew B = 61.78 % x 9,000 = 5,560 Units

{(12) Initia) OS Allocation for Crew A = 3,440 QS Unlis x (0.03) = 103 QS Units

(13) Initial QS Allocation for Crew B = 5,560 QS Units x {0.03) = 167 QS Units

{14) Percenlage of Crew A QS Allocalion as CVC QS = 103 x 0.7682 {Ling 3C) = 79 CVC QS Units

{15} Parcentage ol Crew A QS Allocation as CPC QS = 103 x 0.2308 (Une 3D) = 24 CPC QS Units

{16) Percantage ol Crow B QS Allocation as CVC QS = 167 x 0.5797 {Line 5C) = 97 CVC QS Unlis

(17) Percentaga of Crew B QS Allocation as CPC QS = 167 x 0.4203 {LIne 5D} = 70 CPC QS Units

Under our exampls, if the QS issued
to the CVQ, CPO, CVC, and CPC QS
sectors is summed, then the total QS
issued for all of the QS recipients is
equal to 9,000 units the initial QS pool
{sum the total from Lines 14 through 17
in both Table 4 and Table 6). The initial
QS pool would be issued to all
successful applicants. Additional QS
would be issued to applicants who have
a successful appeal of an initially
denied application. However, it is the
initial QS pool that would be used to
determine the caps that apply to QS use.
Those caps are discussed below.

Processor Quota Share Allocation

A processing privile%e, analogous to
the harvest privilege allocated to
harvesters, would be allocated to
pracessors., Qualified processors would
be allocated PQS in each crab fishery.
PQS represents an exclusive but
revocable privilege to receive deliveries
of a specific portion of the annual TAC
from a fishery.

PQS allocations would be based on
processing histery during a specified
qualifying period for each fishery. A
processor's aliocation in a fishery would
equal its share of all qualified pounds of
crab processed in the qualifying period
{i.e., pounds prucesseg by the processor
divided by a denominator that
represents pounds processed by all
qualified processors), Unlike the QS
allocation pracess, PQS is not allocated
using a “‘best of” years provision.

A person would be eligible to receive
PQS if they are a: (1) U.S. citizen,
corporation, or partnership at the time
of applicaticn; and (2] legally processed
any crab QS species during either 1998
or 1999. In addition, the Council
provided an exemption to this eligibility

requirement to accommodate long term
participants in the fishery who did not
participate in 1998 or 1999, An
applicant may receive QS if that person
had processad Bering Sea snow crab
during each season from 1988 through
1997 and invested at least $1,000,000 in
processing equipment and facilities-
during the period from January 1, 1995,
through June 10, 2002, NMFS has
interpreted this requirement to apply
fram the period of January 1, 1995,
through June 10, 2002, the time of final
Council action on this provision. This
would limit the ability of additional
persons to claim eligibility under this
provision. The date of final Council
action would provide a suitable period
of time during which to measure fiscal
expenditures.

Under this proposed rule, a person
who has acquired or retained legal
pracessing history through transfer by
the express terms of a written contract
that clearly and vnambiguously
provides that the legai processing
history and rights, may apply for and
receive PQS based on that legal
processing history. This provision
would allow for the transfer or retention
of legal processing history prior to the
implementation of this program, This
provision would apply only if the
person applying for PQS either: (2]
legally processed any crab during 1998
or 1999 as demonstrated on the official
crab rationalization record; or (2)
provides documentation of a contractual
agreement for the transfer or retention of
the legal crab processing history for any
amount of any crab during 1998 or 1999,
as demonstrated in the official crab
rationalizalion record,

This provision differs from the
requirements established for QS holders
who must either have an LLP license or
be named on a State of Alaska Interim
Use Permit in order to apply and receive
QS. There is not & licensing requirement
that allows for the tracking of processing
history to specific persons. State of
Alaska revenue codes, port codes, and
other identifying elements do not
necessarily establish the identity of a
processor, Additionally, the Council
recognized that custom processing, in
which one firm paid another to process
crab at a specific facility, or allowed the
lease of its facility, did occur and

ermitted those crab buyers to claim

egal processing history and the rights to
apply for PQS in cases where
documesntation indicated that the legal
processing that occurred at a facility
was conducted by someone other than
the buyer of the crab at the time,

Additionally, the Council's motion
establishing a qualified person could be
interprated to strictly limit the ability to
apply for and receive PQS only if the
person who processed crab in 1998 or
1999, or Bering Sea snow crab under the
provisions provided above, applies,
even if the processing facility, history,
and ather rights have been transferred to
another person. This interpretation
appears to narrowly limit the Council's
overall recommendation that PQS and
IPQQ are access rights that may be
acquired by a wide range of persons.

This interpretation of Council intent
also appears 10 be consistent with the
ability to trade Jegal landings in the
CVO and CPO QS sectors prior to the
initial issuance of QS. Legal landings,
and the right to apply for and receive
CVQ or CPO QS may be acquired by
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persons who purchase the LLP license
and the rights that transfer with that
LLP license prior to submitting an
application for QS. This provision
would require that if legal processing
history has been transferred and
retained that the basic qualification for
eligibility established by the Council,
processing of any BSAI crab species in
1998 or 1999, must still be met,

In addition, these regulations would
establish that if a person applies to
receive PQS, that person or that person's
successor-in-interest must exist at the
time of application for PQS. A former
Fartner of a dissolved partnership ora
ormer shareholder of a dissolve
corporation who would otherwise
qualify as a person may apply for PQS
in proportion to his or her ownership
interest in the dissolved partnership or

corporation. Documentation of
ownership interest in a dissolved
partnership or corporation, association,
or other entity would be limited to
corporate documents (e.g., articles of
incorporation) or notarized statements
signed by each former partner,
shareholder or director, and specifying
their proportions of interest, These
requirements are similar to those used
in the halibut and sablefish IFQ Program
to establish who may apply to receive
QS under the Program. The provisions
in this proposed rule require that the
person who recejved the crab and
processed that crab, or their
successor-in-intererst, is a person who is
eligible to receive PQS.

The amount of PQS allocated to a
person would be based on a record of

receiving and processing crab based on

State of Alaska fish ticket data during
the qualifying years. Data from the State
of Alaska fish tickets concerning legal
processing of crab would be presumed
to be correct unless other
documentation is provided by the
applicant. However, allocations can be
made to a buyer not recorded on a fish
ticket if the applicant can demonstrate
that the entity that should receive an
allocation is someone other than the
entity named on the fsh ticket, Proof of
this eligibility can include data from the
State of Alaska Commercial Operators
Annual Report, fish tax records, or other
documentation of direct payments to
fishermen. This provision is intended to
address the custom processing
arrangements. The following table
establishes the eligibility and qualifying
years for receiving PQS.

TABLE 7—PQS ELIGIBILITY AND QUALIFYING YEARS

Eligible Person to Receive PQS

Crab Fisheries

Qualitying Year Periods for De-
termining FQS Allocation

and;

{2} processed crab In 1938 or 1999; or

Tha person who legally processed the crab during the qualilying years

(1} Is & US Clilzen, corporation, or partnership; and

(3) processed Bering Sea snow crab during 1988 through 1997 and in-
vasted at least $1,000,000 in processing equipmeant and facilities during
the period from January 1, 1895, through Juna 10, 2002.

king crab (EAG}

Eastern Alewudian istand gelden

4 years of the 4-year base pe-
riod beginning on:

(1) Seplembsar 1, 19986, through
Dacarmnber 25, 1996;

(2) September 1, 1997, though
Novamber 24, 1897,

(3) September 1, 1988, through
Movember 7, 1998;

(4) September 1, 1999, through

October 25, 1999,
Westem Aleutian Island golden | 4 years of the 4-year base pe-
king crab (WAG) ried beginning on:
{1) September 1, 1986, through
August 31, 1997,

{2) Saptember 1, 1857, though
August 31, 1998;
{3) September 1, 1998, through
August 31, 1999;
{4) September 1, 1998, through
August 14, 2000.

Bering Sea Tanner crab (BST)

Equivatent to 50 percent of the
fotal legally processed crab in
the Bering Sea C. opilio flshery
during tha qualitying years es-
tablished for the QS fishery; and
50 percent of the totally legally
processed crab In the Bristol
Bay red king crab fishery during
the qualilying years established
for that crab QS fishery.

Bering Sea snow crab {(BSS}

3 yaars of the 3-year period be-
ginning on:

(1) Januery 15, 1997, through
March 21, 1997;

{2) January 15, 1998, through
March 21, 1998; and

{3} January 15, 1999, through
March 22, 1999,
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TABLE 7—PQS ELIGIBILITY AND QUALIFYING YEARS—Continued

Eligible Perscn to Receive PQS

Crab Fisheries

Qualitying Yeer Pericds for De-
termining PGS Allocation

Bristol Bay red king crab (BBR)

3 years of the 3-year QS base
period beginning on:

{1) November 1, 1997, through
Novembaer 5, 1987;

{2) November 1, 1988, through
Novembar 6, 1998; and

(3) October 15, 1999, through

October 20, 1999,
Pribilo! Islands red and biue 3 years of the 3-year period be-
king crab (PiK) i ginning on:

(1) September 15, 1596,
through September 26, 1996;
{(2) September 15, 1957,
thmough September 29, 1997;
and

(3) Septembar 15, 1988,
through September 28, 1698,

{SMB)

St. Matthew blue king crab

3 years of the 3-year paricd be-
ginning on;

(1) September 15, 1996,
through Septembar 23, 1666;
(2) September 15, 1997,
through September 22, 1857;
and

(3) September 15, 1998,
through September 26, 1898,

king crab (WAI)

Waeslem Aloutian Istands red

Equivalent to the total lagally
procassed crab [n the Western
Alsutian Islands golden king
crah figshery during the quali-
fying years established for that
crab QS fishery.

In the Bering Sea Tanner crab fishery,
the issuance of PQS would be based on
the processing history in the Bering Sea
snow crab fishery. The Bering Sea
Tanner crab fishery has not been open
in racent years and, in the past, both
Bering Sea snow crab and Bering Sea
Tanner creh were harvested together. In
the Westorn Aleutian Islands red king
crab, the issuance of PQS would be
based on the processing history in the
Western Aleutian golden king crab
fishery. This provision racognizes the
fact there has been limited processing in
these fisheries in recent years and much
of the participation is sporadic and
conducted by processing entities who
have also been involved in the Western
Alentian Islands red king crab fishery.

Computation of Initial Issuance of PQS

The amount of PQS that would
initially be issued to any one person
would be based an the amount of legal
processing by the person as a percentage
of a denominator that represents the
total legal processing by all persons
eligible to receive PQS. The following

steps would be used to calculate PQS
for an applicant.

NMFE would build the official crab
rationalization record, which would
contain the total legal processing for all
of the crab fisheries based on the best
available information by using the State
of Alaska fish ticket database. The
offitial record is presumed to be correct
unless an applicant provides
information that indicates a correction
is necessary. The total legal processing
amount is the total processing
denaminator (TFD).

In order to clearly explain the
computation, the hypothetical example
used previously for the QS issuance is
repeated here. This example does not
use data or persons from existing crab
fisheries and is intended for illustrative
purposes only. In our example, there are
only two processors in the fishery:
Processor A and Processor B, each with
different landings patterns. The total
legal processing, the region in which
that processing occurred, and the
amount of the processing are shown in
Table 8. The computation process using
two processors (A and B) is described in

the table. Note this hypothetical fishery
also assumes all applicable years are
used to determine an initial issuance of
PQS. As with all crab fisheries, the years
used for selecting processing history
differ from those used to determine legal
landings for allocating QS. Because all
yaars are used, the total processing
denominator is not divided by the sum
of the percentage of the processing
dengminator of all persons receiving
PQS.

The parcentage of the TPD for each
person is multiplied by the {nitial PQS
pool, although the initial PQS pool does
not need to be set at the same number
as the initial QS pool. NMFS would set
both pools at the same number for each
crab fishery to facilitate ease of
computation for use limitations. In our
hypothetical example, this means there
would be an injtial QS pool of 8,000
units and an initial PQS pool of 8,000
units. Althcugh the amount of IFQ a
unit of QS yields and the amount of IPQ
a unit of PQS may yield would differ,
the initial pools of quota would be the
same. See the following table for details:
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TABLE 8—HYPOTHETICAL CRAS FISHERY — FOUR YEARS USED — CALCULATION OF PQS INITIAL ISSUANCE

Year § Year 2 Year 3 Year 4 Total
{1} Total Processing Denominator in Fishery 1,800 Ib 400 b 1,000 b 1,000 b 4,200 b
{Legal Processing)
{2) Total Legal Processing of Processor A 800 b 200 b 300 b 500 b 1,600 tb
{3} Percentage of Total Harvest Denominator for | 33.3 % {Used) 50 % (Usad) 30 % (Used) 50 % (Used) 40.8 % (Used)
Processor A
{(3A) Total Landings in the North Region for 100 0 100 200 400
Processor A
{3B) Total Landings in the South Region for 500 200 200 300 1,200
Processor A
{3C) Fercenlage of Processing in the North Raglon for Procassor A = (400 7 (400 + 1,200)) = 25.00 %
(3D) Parcentage of Processing In the South Region for Processor A = (1,200 / (400 + 1,200)) = 75.00 %
{4) Totat Legal Procassing of Processor B 1.é00 ] 200 1h 700 Ib 500 tb 2600 1b
(5} Parcentage of Total Processing Denominator | 66.7 % (Used) 50 % {Used) 70 % {Used) 50 % {Used} §9.2 %
for Procassor B
{5A) Total Processing in the North Region for S00 100 500 0 1,500
Processor A
{5B} Total Landings in the South Region for 300 100 200 500 1,100
Proceasor B

(5C) Percantage of Processing In the Norlh Region for Processor B = (1,500 / {1,500 + 1,100)} = 57.69 %

(3D) Parcentage of Processing in the South Reglon for Processor B = (1,100 / {1,500 + 1,100}) = 42.31 %

(6) Sum of Parcentage of Total Processing Denominators for All Processors = Procassor A 0.408 (Line 3} + Processor B 0.592 (Line 5) = 1.00
of 100 %—NO SCALING FACTOR REQUIRED

{7} Initlal PQS Pool = 9,000 Units

(8) Initial PQS Allocalion for Processor A = 9,060 PQS Units x 0.408 (Line 3) = 3,672 PQS Urits

(9} Initial POS Allocation for Processor B = 8,000 PQS Units x 0.582 {LIne 5) = 5,328 PQS Units

{10} Percenlage of Processor A PQS allocalion as North Reglon PQS = 3,672 x 0.2500 (Ine 3C) = 818 PQS Units

(11} Percentage of Processor A PQS ailocation as South Region PQS = 3,672 x 0.7500 (Line 3D} = 2,754 PQS Unila

{12) Percentage of Processor B PQS allocation as Nonh Reglon PQS = 5,328 x 0.5768 {Line 5C) = 3,074 PQS Urlis

(13) Parcenlage of Processor A PQS allocation as South Region PQS = 5,328 x 0.4231 (Line 50) = 2,254 PQS Unlls

Regional Designations of PQS

PQS is issued with the same regional
designations as those of QS as described
in Table 3.

Regional Adjustment for North and
South Designations. North and South
PQS regional designation is based on
the location of the legal processing that
is used as the basis for PQS allocation,
as shown in Table 8. Once P(QS is issued
with regional designetion, the issuance

of QS would be adjusted so thet the
regional designations for QS would
match the regional designations for PQS
in each crab fishery. The adjustment
would be made to the QS issuad
because the processing facilities are
typically fixed shorebased plants, The
adjustments to establish the same
regional designation ratios is necessary
to ensure maiches in the amounts of IPQ
and IFQ that are harvested and
delivered in any one region.

This adjustment process would be -
made prior to the issuance of the QS
and PQS. The ratio between the regions
should be the same even if the number
of S units differs. Using our
hypothetical fishery example, we
illustrate this process by showing how
each LLP license holder’s QS allocation
would be adjusted at initial allocation.
Drawing on information from Table 4
and Table 6, the calculation is shown in
the following table:

TABLE 9—ADJUSTMENT FOR NORTH AND SOUTH REGIONAL DESIGNATION FOR QS

{1} Percentage of Landings in the North Reglon for LLP A = 100 % (Line 3G of Table 4) o 1,984 QS Unils {Line 14 of Tabla 4) = 1,984 QS Unils

{2) Perceniage of Landings in the South Region jor LLP A = 0 % {Line 3H of Table 4} o! 1,884 OS Units (Line 14 of Table 4) = 0 QS Uniis
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TABLE 9—ADJUSTMENT FOR NORTH AND SOUTH REGIONAL DESIGNATION FOR QS—Continued

{3) Parcentage of Landings In the North Region for LLP B = 56.52 % (Lina 5G ¢f Table 4) of 3,708 QS Uniis (Line 16 of Table 4) = 2,098 O Units

{8) Porcentage of Landings In the South Reglon for LLP B = 43.48 % (Line 5H of Table 4) of 3,708 OS Units {Line 15 of Table 4) = 1,612 QS Units

(5) Totel QS (Sum of Lines 1-4) = 5,662 Units

{6) Total QS in Narth Reglon {Sum Linas 1 and 3) = 4,080 Unfta

{7) Tota) QS In South Reglon (Sum Linas 2 and 4) = 1,612 Units

{8) Perceniage of North QS to South Q5 = 4,080/5,692 = 71.88 % Norlh 1,612/5,892 = 28.32 % South

{5) OS issued as Morth Aeglon only o 1,954 Unlts (Line 1)

{10) QS as both North and South Reglon = (Line 5 — Line 1) = 3,708 Unlts

{11) Percentage ol Processing In the North Region for Procasser A = 26,00 % {Une 3C of Table B} of 3872 Unlts (Line 8 of Table 8) = 518 Unlis

(2 Parc&rmgaofProoesslnginﬂ‘IBScuﬂ!HagmforPmﬂsswﬁ:?ﬁ.ﬂﬁ%(Lh“eGDo!T&Nﬁ8}M3.672UWOJM80!T¢N68)=2.?54UW

{13) Percontaga of Processing in tha Nosth Reglon for Processor B = 57.69 % (Line 5C of Table &) of 5,328 Units (Line 9 of Table 8} = 2,074 Units

{14} Percertage of Processing In the South Reglen for Processor B = 42.31 % (Ling 5D of Table 8) of 5,328 Units {Line @ of Table 8} = 2,254 Units

{15} Total PQS tn North Region = 3,992 Units (Sum of Lins 11 and 13)

{16} Total PQS in South Ragion = 5.008 Units (Sum of Line 12 and 14}

{17) Ratio of North PQS : South PQS = 44.36% North, 55.84 % South

Caicuiations: (a) QS North Region o Total OS 5,692 (Line 5) x 44.38% (Line 17) = 2,525 Unhs

{b) ©S South Region = Tota! OS 5,692 {Line 5} x 55.64 % [Line 17) = 3,167 Unita

541 Unlis

{¢) ©S North Reglon for all persons holding Morth Region and Scuth Reglon G5 = QS Nerth Region ~ North Reglon only QS 2,525 Units — 1,984 (Line 8) Unlis =

Unlts

{d} QS Seuth Reglon for all persons bolding North Region and South Region Q& = QS South Region = South Raglen onty QS 3,167 Units — 0 Units = a.1e7

{e} Nosth Region QS issued to LLP A = 1,884 QS Units

{N) North Heglon QS issued 10 LLP B = Totel QS held by LLP B {3,708) x 547 Unita'3,708 Uniis = 841 North Region QS Units

{#7) South Reglon OS issued to LLP B = Total QS held by LLP B (3,708) — 541 North Reglon OS Unlts = 3,167 South Ragion QS Units

In this example, only one of the LLP
license holders holds QS that would
require adjustment. Although CVC QS is
not subject to regional delivery
raquirements until after July 1, 2008,
NMFS would compute the amount of
Q8 designated for each region prior to
the issuance of the CVC QS. This would
allow a holder of CVC QS to know the
regional designation of the QS prior to
the application of that designation, The
ratio of North and South regional
designation would be the same for both
the CVO and CVC Q8.

The adjustment for regional
designation would need to occur once
appeals are decided and those
readjustments in regional designation
would be made prior to fishing to
minimize disruptions in the fishery. A
person who would receive QS with
moare than one regional designation for
that crab fishery would have his or her
(8 holdings regionally adjusted on a
pro rata basis according to the following
process:

{1) Determine the ratio of the initial
PQS pool in the North and South
regions.

{2} Multiply Initial QS pool by the
ratio of North and South PQS. This
would yield the target North QS pool
and the target South QS pool.

(3} Sum the QS for all persons who
are eligible to receive North QS. This is
the unadjusted North QS pool.

{4) Repeat the procedure for the South
Region. This is the unadjusted South QS

ool,
P (5) Subtract the amount of QS for
persons receiving North QS only from
the unadjusted North QS pool to
calculate the amount of North Q8
available to all Lgersnns holding both
North and South region Q8S.

(6) Subtract the amount of QS for
persons receiving South QS only from
the unadjusted South QS pool to
calculate the amount of South QS
available to all persons holding both
North and Sou rffion QS.

{7) Subtract the Unadjusted North QS
poo! from the Target North QS pool to
calculate the number of QS units that
would be applied to the North QS pool
to adjust the regional designations. This
amount is the Adjustment Amount.

{8) Divide the Adjustment Amount by
the unadjusted North QS pool for North

and South QS holders. This yields the
regional adjustment factor (RAF} for
each person.

(9) For each person who holds both
North and South Region QS, the QS
adjustment (Q5 Adj. p) to that person’s
Unadjusted North QS s expressed in
the following equation as:

QS5 adj. p = Unadjusted Nonh QS p x RAF

(10) If the QS adjustment for a person
is negative, the QS adjustment for that
person is subtracted from that person’s
unadjusted North QS amount and added
to that person’s unadjusted South Q8. If
the QS adjustment for a person is
positive, the QS adjustment for that
person is added to that person’s
unadjusted North QS amount and
subiracted from that person’s
unadjusted South (S. These
adjustments would yield the regional
amount of QS for that person.

Regional Adjustment in the Western
Aleutian Islands Golden King Crab
Fishery. The PQS issued would need to
be adjusted so that 50 percent of the
PQS is designated as West region, and
50 percent is undesignated, However,
the process for regionally allocating PQS
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in the Western Aleutian Islands golden
king crab fishery differs slightly from
the North and Scuth PQS regional
designation, which is based on the
location of the legal ﬂl.itrocessing. Fifty
percent of the PQS that would be issued
in the Western Aleutian Islands golden
king creb fishery would be issued with
a West designation. The West
designation applies to PQS for
processing west of a line at 174°W.
long. The remaining 50 percent of the
PQS issued for this fishery is
undesignated region PQS.

H a person owns a crab processing
facility that is located in the West region
at the time of application, that person
would receive West PQS only. If a
person applies to receive PQS and does
not own a crab processing facility
located in the West region at the time of
application, then that person would
receive West region (Wast) and
Undesignated region {Und.) PQS.
Exprassed al%abraically. for any person
{p) allocated both West region PQS and
undesignated region PQS the formula is
as follows:

(1) PQSwes = PQS x 0.50

{2) PQSuna. = PQS % 0.50

(3) PQSwes f0r PQSwen & und. holders =
PQSwes — POSwen caty

{8) PQSwes for Person, o PQS, % [PQSwes
for PQSwen & una.) holders/(PQSw.y for
PQSwest a uno. Dolders + PQSyna)

(5) PQSuna. for Person, = PQS; —PQSwen
for Person,

For purposes of the allocation of PQS.
in the Western Aleutian Islands golden
king crab fishery, ownership of a
processing facility is defined as & sole
proprietor, or a relationship between 2
or more entities in which a person
directly or indirectly owns a 10-percent
or greater interest in the facility. A
processing facility is defined as a
shorebased, or stationary floating

rocessor, Catcher/Processors would not
Ee considered as ownership of a
processing facility operating in the West

reﬁjon.

'he Q8 issued to the Western
Aleutian Islands golden king crab
fishery is adjusted so 50 percent of the
QS issued is West S, which can be
delivered only to an RCR located west
of the 174° W. longitude. The
adjustment in the initial issuance of QS
would be made for persons who made
landings of Western Aleutian Islands
golden king crab west and east of 174°
W. longitude.

If 2 person received QS based solely
on landings made east of 174° W,
longitude, all of that QS would be
issued to that person as regionally
undesignated QS, If a person received
QS based on landings made only west
of 174° W. lengitude, ail of that QS
would be issued as West QS. However,

if a person received QS based on
landings made both east and west of the
174° W, longitude line, then, that QS
would be issued such that a portion of
the QS would be issued as
“Undesignated” and a portion as
“Waest"” so that all of the Q8 issued in
the Western Aleutian Islands goiden
king crab fishery are issued with a 50
percent West and & 50 percent
Undesignated ratio. Person’s receiving
QS with both regional designations
would have the Q8 pro-rated so the total
of all QS is issued initially as 50 percent
West and 50 percent Undesignated QS.
The following process would ba
followed: :

(1) Sum the QS for all persons who
are eligible to receive West QS. This is
the unadjusted West QS pool;

(2) Sum the QS for all persons who
are eligible to receive Undesignated QS.
'I‘hiri {s the unadjusted Undesignated QS
pool;

(3) Subtract the amount of QS for
persons receiving West QS only from
the unadjusted West (S pocl to
calculate the amount of West QS
avaflable to all persons holding both
Wast and Undesignated region QS;

{4) Subtract the amount of QS for
persons receiving Undesignated QS only
from the unadjusted Undesignated (35
pool to caleulate the amount of
Undesignated QS available to ali
persons holding both Wast and
Undesignated region (S;

(5) Subtract the Unadjusted West Q8
pool from the Target West S pool to
calculate the number of S units that
would be applied to the Wast QS pool
to adjust the regional designations. This
amount is the Adjustment Amount;

{6) Divide the Adjustment Amount by
the unadjusted QS pool for West and
Undesignated QS holders. This yields
the regional adjustment factor (RAF) for
each person;

(7) For each person who holds both
unadjusted West and Undesignated
Region (S, the QS adjustment to that
person’s Unadjustad West Q8 is
determined by multiplying the
Unadjusted West JS by the RAF; and

(8) If the QS adjustment for person is
negative, the (S adjustment for that
person is added to that person's
unadjusted West Q5 amount and
subtracted from that person’s
unadjusted Undesignated QS. If the QS
adjustment for a person is positive, the
QS adjustment for that person is
subtracted from that person's
unadjusted West QS amount and added
to that person's unadjusted
Undesignated QS. These adjustments
would yield the regional adjustment
amounts for that person.

Initial Issuance of Crab QS and PQS

In order to receive an initial allocation
of QS or P(S, an eligible person would
need to submit an Application for Crab
Q8 or PQS. The application would he
sent to the last known address of a
person identified as an sligible
applicant by the official crab
rationalization record and would be
available on the NMFS Alaska Region
web page at www.fakr.noaa.gov. All
applications would have to be
submitted by the close of the
application period. The application
period would be specified in the
Federal Register at the time of the.
publication of the Final Rule,
Applications could be mailed, faxed, or
hand delivered to the NMF5, Alaska
Region {see ADDRESSES), The contents of
the application vary, depending on the
type of QS and/or PQS for which a
person is applying. If an applicant is
applying as the successor-in-intersst to
an eligible applicant, an application
must also contain valid decumentation
demonstrating the applicant’s status as
a successor-in-interest to that eligible
applicant.

An Application for Crab QS or POQS
would be signed by the applicant or the
individual representing f}:e applicant
and would contain the necessary
information to identify the person
applying, the basis for apFlying for QS
or P(QS, any necessary information on
the vessel or pracessor, documentation
of crew participation, contract
provisions for community ROFR, and
any other information deemed necessary
by the Regional Administrator.

Additional requiremants in the
Application for Crab QS or PQS exist for
persons applying to recsive PQS from
legal landings made in an ECC, orina
community in the GOA north of a line
at 56°20” N. latitude — a North GOA
Community. Prior to the initial issuance
of PQS based on legal processing
located in an ECC, that person must
provide documentation he or she has
completed a contract with the entit
representing the ECC that sets out the
terms for ROFR for any PQS to be
transferred in a future sale. In the case
of a North GOA Community, a ROFR
contract must be sipned with the City of
Kodiak and the Kodiak Island Borough.

The Regional Administrator woul
evaluate Applications for QS and PQS
submitted during the specified
application period and compare all
claims in the application with the
information in the official crab
rationalizetion record. Claims in the
application consistent with information
in the official record would be accepted
by the Regional Administrator.
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Inconsistent claims in the application,
unless verified by documentation,
would not be accepted.

1f NMFS determines the additional
information or documentation
subrmitted by the applicant is correct
and supports the applicant's burden of
proving the inconsistent claims, the
information would bs used to determine
whether the applicant is eligible for a
QS or PQS allocation, However, if the
Regional Administrator determines the
additional information or
documentation does not support the
applicant’s burden, the applicant would
be notified through an initial
administrative determination (IAD),
stating the applicant did not mest the
burden of proof.

NMFS would specify a 30-day
evidentiary period during which an
applicant may provide additional
intormation or documentation to
support the claims made in his or her
application. An applicant would be
limited to one 30-dey evidentiary period
per application. Additional information
or documentation, or a revised
application, received after the 30-day
evidentiary peried, but before an IAD is
issued, would be considered.

NMFS would prepare and send an
1AD to the applicant following the
expiration of the 30-day evidentiary
period if sufficient documentation is not
provided. The IAD would indicate the
deficiencies in the application, The IAD
would also indicate which claims
cannot be approved based on the
svailable information or documentation.
An applicant who receives an IAD may
appeal. An applicant who avails himself
or herself of the opportunity to appeal
an IAD would not receive the QS or PGS
being contested,

NMFS$ would not initiate an IAD in
the case of an Application for Crab QS
or PQS that is complete except for &
signed ROFR contract. This provision
would accommodate applicants who
have complied with the application
requirements with the exception of a
mutually signed contract which relies
on agreament of both parties. Once an
application is submitted with 2 ROFR
contract, NMFS would allocate PQS to
that person.

IFQ Issuance

The annual silocations of the TAC, in
pounds, to S holders are referred tc as
I£Q. IFQ would be issued for each of the
four QS sectors. [FQ is a permit that
allows the harvesting of an amount of
the TAC for a fishery. As with Q8, IFQ
would be issued on a fishery-by-fishery

and regional basis.
IFQ would be issued once the TAC fer

that crab fishery in that crab fishing year

has been specified by the State of
Alaska. The TAC available as IFQ would
be the fishery TAC minus the 10 percent
CDQ allocation. For the Western
Aleutian Islands golden king crab
fishery, the 10 Adak allocation would be
deducted from the TAC prior to
allocating the IFQ. All IFQ would be
issued for a crab fishing year.

QS issued after NMFS has issued
annual IFQ would not result in IFQ for
that crab fishery for that fishing year. if
additional actions such as appeals, or
other administrative decisions occur
after IFQ has been issued for that
fishery, the person would not receive
IFQ until the following year. This single
annual issuance is required for
administrative purposes so that
mid-year adjustments to other IFQ
holders would not occur that would
alter their allocation or the ratic of QS
to IFQ) for that year.

The account of the person holding
IPQ wouid be debited as soon as the
landings are reported. A person would
be prohibited from harvesting an
amount of crab in excess of the IFQ
held. Penalties would be imposed for
any overage in excess of a person’s IFQ.
The IF( is subject to use provisions
described later in this preamble.
Descriptions of the types of I[FQ
resulting from each type of QS follow.

CVO IFQ

CVO QS yields two saparate classes of
1FQ: Class A IFQ and Class B IFQ. Class
A IFQ limits the dslivery of any crab
harvested with that IFQ to an RCR
helding unused IPQ with a specific
regional designation. Class B IFQ could
be delivered to any RCR, except to an
RCR that has already used CPO or CPC
IFQ in that crab fishery during that
season. Class B IFQ would not be
regljonally designated.

he Class A/Class B IFQ distinetion
would be made only in the annual IFQ
allocations. QS would be issued in a
single class. Since the Class B IFQ are
intended to provide negotiating leverage
to harvesters who are unaffiliated with
holders of PQS or IPQ, only QS holders
who do not elso hold PQS or who are
unaffiliated with holders of PQS, would
receive Class B IF(). Holders of PQ5 or
IP(} and their affiliates who hold QS
would be allocated Class A IFQ for all
of their QS holdings. Fer each region of
each fishery, the allocaticn of Class B
IFQ would be 10 percent of the total
allgcation of IFQ. For example, if no
North QS holders are affiliated with
PQS or IPQ holders, each IFQ allocation

would be 90 percent North Class A IFQ
and 10 percent Class B IFQ. If half of the
North Q8 is held by persons affiliated
with a PGS or IPQ holder, the holders

of North QS who are not affiliated with
a POS or IPQ holder would receive 80
percent Class A IFQ and 20 percent
Class B IFQ. The result would be that
10 percent of the total North IFQ in the
fishary would be Class B IFQ. The
absence of an affilietion with a holder
of PQS or [PQ) would be established by
a harvester filing an annual affidavit
stating the use of any IFQ held by that
harvester is not subject to any control of
any holder of PQS or IPQ.
ersons who hold CVO IF(} and also
hold PQS or IPQ would receive only
Class A IFQ. Persons who hold CVO IFQ
and are affiliated with & person who
helds PQS or IPQ would receive only
Class A IF(). Affiliation would be
determined based on two factors:
ownership and control. IFQ would be
considered to be held by a processor if
& PQS or IPQ holder directly or
indirectly owns at least 10 percent of an
entity who holds or receives IFQ. This
10 percent ownership standard has been
used in other rationalization programs
in the past as a means of measuring
ownership and comports with the
mechanism employed to measure
common ownership for purposes of QS
use caps. The definition of affiliation
used in this proposed rule is similar to
that developed for the AFA lations,
and is consistent with Council intent.
Examples of the affilfation rule
follow: First, if a PQS or IPQ) holder also
held QS and received IFQ), that IFQ}
would be considered to be affiliated and
issued as Class A IFQ); second, if a PQS
or IPQ holder owned 50 percent of
Corporation A and Corperation A
owned 50 percent of Corporation B,
which received IFQ, that IFQ would be
considered to be affiliated with a
rocessor because that PQS or IPQ
older indirectly owns 25 percent of
Corporation B, which is receiving the
IFQ); third, if a PQS or IPQ holder
owned 20 percent of Corporation C and
Corporation C owned 20 percent of
Corporation D, which received IFQ, that
IFQ would not be considered affiliated
because the PQS or IPQ older indirectly
owns only 4 percent of Corporation D;
therefore, both Class A and Class B IFQ
would be issued to Corporation D,
Control of IFQ by a PQS or IPQ holder
would be measured by linkages between
the PQS or IPQ holder and the IFQ
holder and would serve as a means of
effectively extending the ability of the
PQS or IPQ holder to control the
deliveries of crab to a specific processor.
NMFS would interpret control in
situations in which the person holding
PQS or IPQ: Control exists if an
individual, corporation, or other
business entity that holds PQS controls
a 10 percent or greater interest in the
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IFQ holder. An entity controls a 10
percent or greater interest in & second
entity if the first entity: (1) Controls & 10
percent ownership share of the second
entity, or (2) Controls 10 percent or
more of the voting stock of the second
entity, In addition to this direct form of
control, affiliation would also include
other means whereby an entity
otherwise controls another entity.

An entity otherwise controls another
when the first entity has the power to
exercise a controlling influence over the
management or policies of the other
entity, unless such power is solely the
result of an official position with such
entity. This definition is drawn from the
Investment Company Act of 1840. This
definition is intended to incorporate all
forms of control. Examples of the types
of control that may be encompassed by -
this definition, include the authority to
direct the delivery of crab harveste
under ant IFQ permit held by the second
entity to a specific RCR, or when one
entity absorbs the majority of costs and
normal business risks associated with
the operation of a second entity,
including the costs associated with
obtaining and using any amount of the
(S, PQS, IFQ, or IPQ held by the second
entity,

NI&FS would require QS holders to
submit an affidavit on an annual basis,
along with the Annual Application for
Crab IFQ/IPQ Permit, to attest to
whether an affiliation exists between a
PQS or IPQ holder and the IFQ
recipient.

The Regional Administrator would
determine the amount of Class A and
Class B IFQ that is issued to a QS
holder. This is calculated by allocating
80 percent of the TAC [TAC a) as Class
A TFQ, A portion of TAC a is allocated
to persons eligible to hold only Class A
IFQ (TAC a only), the remaining TAC
(TAC 1) is allocated for harvest by a
person (p) eligible to receive both Class
A IFQ and Class B IFQ. Expressed
algebreically, for an individual person
(p} eligible to hold both Class A and
Class B IFQ the annual allocation

formula is as follows:
1. TAC, = TAC x 0.80
2. TAC, = TAC, = TAG; any
3. IFQuy = TAC, / {TAC = TAC: ony) x IFQ;
4. TFQpp = IFQp — IFQup
CPOIFQ
CPO QS yields only one class of IFQ,
CPO IFQ. This IFQ allows the harvest
and processing of an amount of crab,

The persaon holding CPO IFQ can choose
to harvest an amount of crab and

process it on board that same vessel.
Alternatively, the CPO IFQ hoider can
harvest crab and deliver the crab to a
separate RCR. CPO IFQ is not subject to
regional restrictions while used as CPQ

IFQ,
CVCIFQ

CVC QS ylelds CVC IFQ. CVC IFQ
would not be subject to regional
designation until July 1, 2008. Afier July
1, 2008, CVC IFQ would be issued as
Class A and Class B IFQ, subject to the
same regional designation and
affiliation requirements as those
described under CVO IFQ,

CPCIFQ

CPC (1S yields CPC IFQ, As with CPO
IFQ. there are no regional delivery
requirements, and crab harvested using
a CPC IFQ) can be harvested and
processed on board a vessel, or it can be
delivered to another RCR. Unlike CVC
1FQ, CPC IFQ would not convert to
Class A and Class B shares annually
starting July 1, 2008.

IPQ Issuance

An annual allacation of PQS is
referred to as IPQ and expressed in
pounds of crab. IPQ) would be
equivalent to the amount of the TAC
that is issued as Class A IFQ for that
crab fishery. Processor privilages do not
apply to the amount of the TAC
allocated as Class B IFQ, or prior to July
1, 2008, allocated for use by the CPO
and CPC sectors. IP(Qs would be
regionally designated for processing
with the same regional designations that
apply to IFQ. The account of the person
holding IPQ would be debited as soon
as the landings are reported.

Annual Application fer Crab IFQ/IPQ
Permit

Prior to the issuance of IFQ or IPQ for
a crab fishery, each person that wishes
to receive IFQ or IPQ must submit an
Annual Application for Crab IFQ/IPQ
Permit. This application is necessary for
NMFS to administer several aspects of
this program, specifically: {1) to
determine the designation of Class A
and Class B IFQ in each crab fishing
year for each person based on the
affidavit; (2} to determine whether the
applicant would be using the IFQ as
part of a crab harvesting cooperative;
and (3) to ensure that an EDR has been
submitted, if required. This application
must be submitied prior to the start of
the crab fishing year.

A complete Annual Application for
Crab IFQ/IPQ Permit would include the
applicant’s identification and contact
information, whether the applicant has
joined a crab cooperative, and a
complefed affidavit of affiliation
declaring any and all affiliations with
any PQS er IPQ) holder. An affidavit of
affiliation would include the applicant’s
relationships with IPQ or PQS holders
that may involve direct or indirect
ownership or control of the delivery of
IFQ and any supplemental
documentation deemed necessary by
NIMFS to determine whather an
affiliation exists. This includes the
names of ail persens, to the individual
level, holding an ownership interest in
the entity and the percentage ownership
each person holds. The application
must also include the submission of an
EDR, and pay any outstanding fees, if
required.

As with the other permit applications,
NMF$S would review the application for
completeness, payment of any fees
required under this program, and other
provisions required for permit holders.

QSAFQ and PQS/IF(Q) Transfer
Provisions

After the initial allocation of QS and
PQS, these shares and their
corresponding IFQ and IPQ, may be
transferred. All transfers must be
approved by NMFS, A transfer is any
change in the person holding the QS or
using the IFQ, permanently or for a
fixed period of time. IFQ used by a
person holding a Crab IFQ Hired Master
Permit issued by NMFS, and the use of
IF() assigned to a crab harvesting
cooperative and used within that
cooperative, are not considered to be
transfers of IFQ.

Eligibility to Transfer Quota

Before receiving quota by transfer
quota, a person must establish eligibility
to receive QS, PQS, IFQ, or IPQ by
transfer by submitting a completed
Application for Eligibility to Receive
QS/IFQ or PQS/TPQ by Transfer,
available on the NMFS Alaska Region
website at http://www.fokr.noaa.gov, or
from the NMFS Alaska Region (see
ADDRESSES). If a person is an initial
issuee of S, an sligibility application is
not required. To be eligible to receive
Q8, PQS, IFQ, or IPQ by transfer, a
person must first meet the requirements
in the following table:
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TABLE 10—ELGIBILITY REQUIREMENTS TO RECEIVE QUOTA BY TRANSFER

Quota Type Eligible Person Eligibiity Requirements
PQS Any person None
PQ Any parson None
CVO or CPO Q8 A person Initially lssued QS None
An individual who is & U.S. cltizen with at least 150 days of sea
tims as part of a harvesting crew in any U.S.
commercial fishary
A corporation, partnership, of othar entity with at least on indlvidual member who is a U.S.
citizen and who:
(1) ovms at least 20 percent of the corporation,
partnership, or olher entity; and
(2) has at least 150 days of sea time as part of &
harvesting crew In any U.5. commercial fishery
An ECCO None
A CDQ Group Norne
CvO or CPC IFQ All persons aligible for CVO or CPO QS Same as the requirements for CVO and CPO QS
A crab harvesiing cooperative None
CVC or CPC QS An individual initially issued QS None
An individual who is a U.S. citlzen with:
(1) at least 150 days of sea time as part of a har-
vesting crew in any U.S. commerclat fishery; and
(2) recant participation In the 365 days prior to the
transfer.
CVC or CPC IFQ All persons eligible for CVC or CPC QS Samse as the requirements for CVC and CPC QS
A crab harvesting cooperative ' None

Prior to receiving QS by transfer on
behalf of a specific ECC, a non-profit
entity that intends to represent that ECC
as an ECCO must have approval from
the Regional Administrator, To receive
approval, the non-profit entity seeking
to become an ECCO must submit &
complete Application to Become an
ECCO to NMFS, available on the NMFS
Alaska Region website at http://
www.fakr.noga.gov, or from the NMFS
Alaska Region (see ADDRESSES). If an
application is disapproved, then the
determination may be appealed.

An ECCO is a non-profit organization
that is authorized to hold QS and lease
the resulting IFQ to residents of the ECC
on whose behalf it holds the QS. Each
ECC would have to designate an ECCO
to transfer and hold QS on its behalf.
The ECCO would be identified by either
the CDQ group, or the municipality in
which the ECC is located, except in
cases where the ECC is also located in
a borough, In such case, the
municipality and borough must agree to
designate the same non-profit
organization to serve as the ECCO. Each
ECC may designate only one ECCO to

hold crab QS on behalf of that
community at any one time.

A complete Application to Become an
ECCO consists of: {1) The articles of
incorporation under the laws of the
State of Alaska for that non-profit entity;
{2} A statement indicating the ECC
represented by that non-profit entity for
purposes of holding QS; (3)
Management organization information;
and (4) A statement describing the
procedures that would be used to
determine the distribution of IFQ to
residents of the community represented
by that ECCO.

Transfer Applications

Once an eligibility application is
submitted, and eligibility to receive QS,
PQS, IPQ, or IFQ is established, &
transfer application must be submitted
to NMFS for the actual transfer of a
specific type of quota. There are three
forms of transfer applications and the
application form used would vary
depending on the person applying for
the trensfer. The three forms are: (1)
Application for Transfer of Crab QS/IFQ
or PQS/IPQ. This application is required
to transfer any amount of QS, PQS, IFQ,

or IPQ) from an entity that is not an
ECCQ or a crab harvesting cooperative;
(2} Application for Transfer of Crab QS/
IFG to or from an ECCO. This
application is required to transfer any
amount of 5 or IFQ to or from an
entity that {s an ECCO,; or (3}
Application for Inter-cooperative
Transfer. This application is required to
transfer any amount of IFQ from a crab
harvesting cooperative to another crab
harvesting cooperative. All of these
transfer forms would be available on the
NMFS Alaska Region website at http://
www.fakr.npea.gov, or from the NMFS
Aleska Region (see ADDRESSES).

For the transfer of PQS or IPQ, an
application must contain a signature of
a representative of an ECC entity with
ROFR. For the transfer of CVC Q8 or
IFQ or CPC QS or IFQ, individuals must
submit proof of at least one landing of
crab in any crab fishery in the 365 days
prior to submission to NMFS of the
application. Proof of this landing is
either: signature of the applicant on an
ADF&G Fish Ticket; or an affidavit from
the vessel owner attesting to that
individual’s participation as a member
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of a fish harvesting crew on board that
vessel at the time of the landing,

NMFS would esteblish the deadline of
August 1 by which QS and PQS holder
mmst apply for their annual IFQ or IPQ
permits for that creb fishing year, This
deadline provides NMFS the time
necessary to calculate whether, and how
much, of the IFQ issued to a persont
should be designated as Class A or Class
B IFQ based on the affidavit of
affiliation provided in the application,
NMFS would need to know all
affiliation information for all persons to
calculate the Class A/B IF( ratios for
each person accurately. Without this
deadline, NMFS would not have
sufficient information on affiliations
and could not calculate the Class A/B
ratio for a persom. :

This deadline date of August 1 allows
NMFS time to issue the IFQ and 1PQ for
the Aleutian Islands golden king crab
fishery (which typically begins in mid-
August) and sufficient time to caleulate
and issue the IFQ and IPQ for all the
other fisheries when the TACs are
announced by the State of Alaska (in the
Fall). Between August 1 and the
issuance of IFQ or IPQ for a crab fishery,
NMFS8 would not approve any transfers
of QS, PQS, IFQ, or IPQ. This limit on
transfer approval ensures that NMFS
calculates the Class A/B IFQ ratio based
on the affiliation information of all
persons in the fishery at the same time.
Once the IFQ and 1PQ is issued, NMFS
would resume the approval of valid
transfer applications. For most creb
fisheries, this would effectively result in
a one month period when NMFS would
not approve transfers. Persons may still
submit applications during this time,
but approval would not occur until
NMFS has issued the IFQ and 1PQQ for
the crab fishery.

Approvual criteria for an Application
for Transfer of Crab QS/IFQ or PQS/
IPQ. An Application for Transfer of Crab
QS/IFQ or PQS/IPQ'would not be
approved until the Regional
Administrator has determined that: (1)
The person applying to receive the
quota is eligible to receive it; (2} The
application is notarized; (3) All fees for
this program are paid as well as any
fines, civil penalties, or other payments
due and owing, or outstanding permit
sanctions, resulting from Federal fishery
violations involving either party exist;

" {4} The person applying to receive quocta
currently exists; (5) The transfer would
not cause the person applying to receive
the guota to exceed the use limit; (6)
The person applying to make or receive
the QS, PQS, IFQ or IP(} transfer has
submitted an EDR, if required; {7) In the
case of the transfer of PQS or IPQ, that
the provisions for ROFR have been met;

and (8) Other pertinent information
requested on the application for transfer
has been supplied to the satisfaction of
the Reﬁional Administrator.

Application for Transfer of Crab Q8/
IFQto or from an ECCO. An
Application for Transfer of Crab QS/IFQ
to or from an ECCO must be approved
by the Regional Administrator. This
apflication is required for the ECCO to
hold the QS and for the individual that
would use the IFQ to harvest crab, Any
transfer of QS from an ECC by the ECCO
requires anthorization of the appropriate
governing body of the ECC to ensure
proper oversight.

In the application, all individuals
applying to receive IFQ by transfer from
an ECCO must submit proof of at least
one delivery of crab in any crab fishery
in the 365 days prior to submission to
NMFS of the application. Proof of this
landing is either: the signature of the
applicant on an ADF&G Fish Ticket; or
an affidavit from the vessel owner
attesting to that individual’s
Eanicipation as a member of a fish

arvesting crew on board that vesssl
during that landing. In conjunction with
the transferee, the ECCOwould be a
party to the Application for the Transfer
of QS/IFQ to or from an ECCO. The
ECCO would provide to NMFS an
explanation for the transfer of QS/IFQ) to
be included in NMFS' review of the
community benefits of ECCO's.
Included among the reesons for transfer
are: facilitation of ECCO management
and administration; to finance futurs QS
purchases by the ECCO; to permit
community residents to fish; or, to
facilitate dissolution of the ECCO. A
person raceiving IFQ from an ECCO
must affirm that they have been a
permanent resident in the ECC for a
period of 12 months prior to the
submission of the application.

ECCO Annual Report for an ECC. Int
addition to the Application to Transfer
Crab S/IFQ} to or from an ECCO, the
ECCO must submit an annual report for
the ECC to NMFS. An ECCO wouid be
required to submit a complete annual
report by June 30 of the crab fishing year
that it is required. If an ECCO did not
submit an annual report for the previous
year, NMFS would not approve an
Application to Transfer Crab QS/IFQ to
or from that ECCO. This annual report
is similar to the requirement in the
current halibut and sablefish
community purchase program. The
annual report would ensure that the
ECCO maintains the intent of the ECC
QS purchase provisions that the QS and
IFQ benefit residents of eligible
communities.

The annual report would detail the
use of the Q8 and IFQ in ihat

community, including information on
the IFQ} lease holders, crew emplayed,
criteria used by the ECCO to distribute
IFQ leases among eligible community
residents, any changes in the
management structure of the ECCO, and
copies of decision making documents
from ECCO board meetings. In addition,
NMFS would request a description of
efforts the ECCO has made to ensure
that IFQ lessees employ crew members
who are eligible community residents of
the ECC aboard vessels on which IFQ
derived from Q8 held by an ECCO is
being fished. .

Inter-caoperative Transfers

A crab harvesting cooperative would
be permitted to transfer its IFQ} only to
another crab harvesting cooperativa,
Crab harvesting cooperatives wishing to
engage in an inter-cooperative transfer
must complete an Application for
Inter-cooperative Transfer.

Application for Inter-cooperative
Trunsfer. A complete application
consists of the following: (1) the name
and contact information of the crab
hearvesting cooperative transferor and
transferee; (2) the identification of the
crab IF(} being transferred, including
the permit number, year that permit was
issued, and number of pounds being
transferred; (3) price paid for the IFQ);
{4} whether an EDR was submitted, if
required; (5} whether all fees have been
paid; and (6} original notarized
signatures of both the transferee and
transferor. The approval criterta for an
Application for Inter-Cooperative
Transfer are the same as those for an
Application for Transfer of Crab QS/IFQ
or PQS/1PQ.

Specific Provisions on the Tronsfer of
CVO and CPO QS and IFQ

CVO and CPO QS and the resulting
IF(} would be transferrable under the
Program, subject to the caps on the
amount of shares a person may hold or
use. Leasing would be defined for
purposes of this program as the use of
IFQs on a vessel in which the QS holder
has less than 10 percent ownership
interest or on which the QS holder is
not present. The general provisions for
the leasing of CVO and CPO IFQ (i.e.,
the temporary transfer of IFQs without
the accompanying QS} would expire en
July 1, 2016, which is five years after
Program implementation. Leasing
among crab harvesting cooperatives
would not expire. The Council’s intent
in allowing leasing to continue through
crab harvesting cooperatives is to create
an incentive for cooperative
membership.
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Specific Provision on the Transfer of
CVC and CPC QS and IFQ

CVC or CPC QS would be fully
transferable to persons determined by
NMFS to be eligible to receive this type
of QS by transfer, In order to be eligible

" to receive CVC/CPC S and/or IFQ by
transfer, a person must be an individual
U.S. citizen with at least 150 days of sea
time as part of a harvesting crew in any
U.S. commercial fishery. Additionally,
the person must be an “active
participant™ in the BSAI crab fisheries
as demonstrated by a landing in a crab
fishery in the last 365 days.
Documentation of “‘active participation”
includes an ADF&G fish ticket, an
affidavit from the vessel owner, or other
verifiable documentation.

The accompanying CVC or CPC IFQ
may also be leased until July 1, 2008,
After July 1, 2008, leasing would be
permitted only in the case of a
documented hardship for the term of the
hardship, subject to a maximum of 2
years over a 10 year period. A hardship
would be considered if there is: (1) a
severe medical condition of the QS
holder documented by a medical doctor
who verifiss the QS holder cannot
participate in the fishery becauss of the
medical condition, (2) a medical
condition involving a person that
requires the QS holder’s full-time care
of that person, or (3) a total or
constructive physical Joss of a vessel.
The Q8 holder would be required to
provide documentation to NMFS the
vessel was lost and could not be
re]illaced in time to participata in the
fishery.

Specific Provisions on the Transfer of
PQS and IPQ

PQS and the resulting IPQ are fully
transferable subject only to use and
ownership caps. This allows for the
entry of new processors into the fishery,
The Council did not identify any
specific eligibility criteria for persons
wishing to obtain PQS or 1PQ by
transfer. However, the Council did
establish a ROFR provision that restricts
transfers of PQS and IPQ out of a
community.

Right of First Refusal (ROFR)

The Program contains provisions for a
ROFR to be granted to ECCs, with the
exception of Adak, for the purchase of
PQS/IPQ that is praposed by the PQS
holder to be transferred out of the ECC.
ROFR wouid apply to all crab PSQ/IPQ
derived from legal processing that
occurred in that ECC except for PSQ/
IPQ issved for Tanner crab, Western
Aleutian lslands golden king crab, and
Adak red king crab. The Tanner crab

fishery is exempt because this speties
has been and likely would continue to
be a concurrent fishery with Bristol Bay
red king crab and snow crab, The
Western Aleutian Islands golden king
crab fishery is exempt because the
fishery is regionalized in a manner that
largely makes ROFR provisions
unnecessary. Last, the Adak red king
crab fishery was closed for several years
limiting community dependence on that
fishery.

To qualify as an ECC, & community
must have processor history that
accounts for at least 3 percent of the
initial allocation of PQS in any crab
fishery. The 3 percent threshold is
intended to limit the ROFR to
communrities with historical
dependence on the crab fisheries. Based
on the Alaska State fish ticket database,
the following nine communities meet
this thresheld of historical dependence
as an ECC: Adak, Akutan, False Pass, St.
George, St. Paul, Dutch Harbor, Kodiak,
King Cove, and Port Moller. Adak is not
eligible for ROFR because the Program
excludes any community that receives a
direct allocation of crab, which Adak
does (see provisions for Adak allocation
within this proposed rule). The
rationale for this provision is that the
direct allocation of crab is sufficient to
support Adak’s dependence on the crab
fisheries, and any further protection of
the community's interest in the fisheries
is unnecessary.

ECCs wos:llz ba required to designate
an entity to represent it for purposes of

- ROFR, For those ECCs that are also CDQ

communities (Akutan, False Pass, St.
George, and St. Paui), the entity would
be the CDQ group of which the
community is @ member. For non CDQ
communities that are ECCs (Dutch
Harbor, Kodiak, King Cove, and Port
Moller}, the entity would be a person or
organization designated by the
governing bodies of the ECCs. The entity
for an ECC would be designated the
right to intervene on behalf of its
communities if a PQS holder proposes
to transfer PQS or IPQ outside the
communi?.

The ROFR provisions attempt to strike
a balance between community and
industry interests. Generally, the ROFR
provides an ECC with the right to
purchase PQ or IPQ from a processor for
the same price and subject to the same
conditions as offered by the seller in an
open market, Under this system, the
holder of PQS/IPQ would notify the
ECC or its representative of the terms of
the pending sale. The ECC would then
have the opportunity to exercise the
ROFR by notifying the seller of
accepiance of those terms within a
specified time period. If the terms are

not accepied, the open market sala may
procead. :

An exception to the ROFR would
allow a company to consolidate
operations among several commonly
owned plants to achieve intré-company
efficiencies. In addition, companies
could lease IPQ) for use outside a
community. However, use of more than
20 percent of a person's IPQ holdings
outside an ECC during a crab ﬁshin%
year would trigger the ECC’s ri?ht 0
first refusal, The time period of a crab
fishing year to allow for this 20 percent
exception differs from the Council's
motion that was based on a time period
of *3 of the preceding 5 years.” Under
the Council’s motion, 5 years potentially
would need to pass before an ECC entity
could determine whether or not to
exercise ROFR. This approach would be
inconsistent with the community
peotection objective of ROFR, Thus,
NMFS proposes to base this 20 percent
exception on an annual time period and
specifically requests public comment on
this approach relative to Council
objectives and practicality {see
ADDRESSES).

The designation of a representing
entity for non-CDQ ECCs must bs
completad well in advance of the end of
the application period for initial
issuance of PQS to allow applicants for
PQS and ECC entities to davelop and
sign contracts between the ECC entity
and the e:ipplicant for PQS. The Council
suggested ECCs designate the entity to
represent it for purposes of ROFR at
least 80 days belore the end of the
application period for initial issuance of
PQS. This time frame would provide
processors time to enter a contract that
would establish ROFR. Given the
proposed application period is 60 days
and in order to mest a schedule that
would allow for issuance of QS for the
2005 Fall crab fisheries, NMFS proposes
that ECCs designate the entity to
represent them within 30 days of the
publication of the final rule which
implements the Pr. . This time
frame still would allow a 60-day period
for processors to enter into contracts
prior to submission of their application
for PQS. An application for PQS would
not be considered complete untfl it is
accompanied by a valid contract signed
by the applicant for initial issuance of
PQS and the ECC entity.

To exercise a ROFR, an ECC would be
required to meet all of the terms and
conditions of the underlying
transaction. As indicated above, the
ROFR would be established by a
contract to be entered into between the
PQS holder receiving the allocation of
PQS and the ECC entity. The applicant
for PQS would be required to enter the
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contract in order to receive the initial would be the same as those for the
allocation of PQS by NMFS. general ROFR provisions referenced

The contracts establishing the ROFR  above. Applicants for PQS in non ECC
for ECCs must include specified communities in the northern GOA

conditians sot forth at § 680.40(m), An  would be required to enter inta a
explanation for each of these conditions ~contract with the ECCentity =~

is presented in section 3.6.2.2 of representing Kodiak and to submit a
Appendix 1 to the EIS (see ADDRESSES).  copy of a signed contract with their
These conditions were developed by an  2pplication for initial issuance of PQS.

ad hoc committee assigned by the Subsequently, a holder of PQS in a non
Coungil to develop community ECC community in the northern GOA

protection measures and were who wishes to transfer PQS out of that
ultimately adopted by the Council, They community must provide NMFS with a
generally are intended to protect a written acknowledgment from the ECC
balance between community and entity representing Kodiak confirming
processor interests whils providing that Koch'ak does not wish to exercise
some flexibility under contractual ROFR prior to agency approval of
arrangements that would be enforced transfer of PQS 10 a community other

i than Kediak.
through civil contract law. NMFS doss The northern GOA ROFR provision is

;;[::SIE;EE?(:: Pﬂ‘g’gf&%’fﬁggﬁ?“‘“al intended to provide Kodiak with a
however, the agency would support the ~ ROFR that would enable it to
consolidate processing shares of non

enforcement of some of the contract >
conditions, such as requiring signed ECC communities in the northern GOA.

contracts to be submitted as part of the.  QS, PQS, IFQ, and IPQ Use Caps

application process for initial {ssuance This proposed rule establishes use
of PQS. Similarly, NMFS would require caps onplhellj amount of QS, PQS, IFQ,
the ECC entity 8s signatory on the and IPQ which may be held by a person

contract to acknowledge in writingthe 14 +he amount of IFQ used on a vessel.
community does not wish to exercise Use caps would limit the degree of
ROFR prior to agency approval of any —  ¢onsolidation of QS and PQS holders
transfer of PQS or IPQ. NMFS also could and the numbers of vessels in the crab
annually notify each ECC entity of the fisherias.

lacation where IPQs from the

community were used and of any QS and IFQ Use Caps
transfer of shares linked to the Use caps would be imposed on a
community. This notification could person’s holdings of QS. No person
assist the community in tracking could vse IFQ in excess of the amount
transfers and use of shares, thereby of IFQ that is yielded from these QS
assisting the community efforts ta caps unless that JFQ is derived from QS
enforce the ROFR. NMFS specificelly  that was received by that person in the
requests comments on whether such initial allocation of QS for that crab
notification would be helpful (see fishery. Different caps are chosen for the
ADDRESSES). different fisheries because fleet

The Program would establish an characteristics and dependence differ
additional ROFR provision for ECCs across fisheries. Separate caps on (8

located in the northern GOA. The only  holdings are established for CDQ

ECC in this area is the combined City groups. Also, separate caps would be
and Borough of Kodiak. Under this established for persons who hold QS
provision, the ECC entity representing  and PQS.

Kodiak would have & ROFR to purchase Use caps on the amount of Q8 and
PQS that is proposed to be transferred IFQ a person may hold are based on the
from non ECC communities located in  initial QS pools to provide greater

the northern GOA. The terms and stability for participants and to
conditions supporting Kodiak’s ROFR determins where their allocation is

ralative to the overall allocations.
Bacause the QS pool would change over
time, establishing a set pool early-on
would provide greater stability and
would not require QS holders to divest
themselves of QS should the guata pool
change. The QS use caps in the halibut
and sablefish IF() program are sot at a
fixed amount of QS units, and a similar
management approach is used to set use
caps in this Program.

A person who receives an initial
allocation of QS that exceeds the use
caps listed here is limited to hold no
more than that amount. NMFS would
not issue a person QS in excess of use
caps based on QS derived from landings
attributed to an LLP license obtained via
transfer after June 10, 2002, This
provision would prevent excessive
consolidation prior to the issuance of
QS through the trading of LL.P licenses
and their associated history.

Non-individuals holding QS would be
required to provide, on an annual basis,
ownership information as required by
the Annual Application for Crab IFQ/
IPQ Permit. Use caps would be applied
both individually and collectively.
Under this rule, all of a person’s direct
holdings of QS and IFQ would be
credited toward the cap. In addition, a
person’s indirect holdings would be also
credited toward the cap in proportion to
the person’s ownership interest. For
example, if a person owns a 20 percent
interest in a company that holds 100 QS
units, that person is credited with
hoiding 20 QS units for purposes of
determining compliance with the cap.

These caps would be applied in two
steps. First, NMFS would use a
threshold rule for determining whether
the shares are held by a person. Second,
NMFS would use the individual and
collective rule for determining the
extent of share ownership. Under the
threshoid rule, any entity with
10-percent of more commeon ownership
is considered to be an owner for
purposes of determining this cap. Any
direct holding of QS by those entities
would be fully credited to the QS holder
for purposes of establishing use caps.
See the following table for details:

TABLE 11—USE CAPS ON QS AND IFQ HOLDINGS FOR ALL PERSONS NOT HOLDING PQS, AND NON-CDCQ) GROUPS

Fishery CVQ and O%Pgngsse Capin CvC andoCSPlCJ:th:e Cap in
1.0 percent of the initial QS pool for Bristal Bay rad king crab 3,880,000 120,000
1.0 percent of the initial QS pocl for Bering Sea snow crab 9,700,000 300,000
1.0 percent of the initial QS pool for Bering sea Tanner crab 1,940,000 60,000
2.0 percent of the initial OF pool for Pribilof Islands red and blue king crab 582,000 18,000
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TaBLE 11—USE CAPS ON QS AND IFQ HOLDINGS FOR ALL PERSONS NOT HOLDING PQIS, AND NON-CDQ GROuPS—

Continued
Fishary CVO and CPO Use Cap In CVC and CPC Use Cap in
Qs Units QS Units -

2.0 percent of the inilial QS poo! for St. Matihew blue king crab 582,000 18,000
10.0 percent of the Initial QS pool for Eastem Aleutian Islands golden king 970,000 30,000
crab

10.0 percent of the initiat QS poo! for Westemn Aleutian istands golden king 3,680,000 120,000
crab

10.0 parcent of the inftial QS pool for Westom Aleutian [slands golden king 5,820,000 180,000
crab

The use cap limits for CDQ Groups whether the CDQ holds PQS and Q8. No  from QS that was received by that CDQ

are shown in the following table {Table  CDQ group could use IFQ in excess of
12). The QS and IFQ use caps in Table  the amount of IF(} that is yielded from

12 apply to a CD(Q group regardlessof  these QS caps unless that [FQ is derlved
TaABLE 12—USE CAPS ON QS AND [FQ HoOLDINGS FOR CDQ GROUPS

group in the initial allocation of QS for
that crab fishery. '

CDQ CVO and CPO Use Capin Q5
Unlts

20.0 parcent of the initial QS pool for Westam Aleutian Islands golden king crab

Fishery

5.0 percent of the Initial QS pool for Bristol Bay red king crab 19,400,000
5.0 percant of tha initial QS peol tor Bering Sea snow crab 48,500,000
5.0 percent of the [nitial QS pool for Bering sea Tannar crab 9,700.000
10.0 percent of the initial QS poo) for Prbllel !slands'rad and biva king crab 2,910,000
0.0 percent of the intiel GS paal for St. Matthew blue king crab 2,910,000
20.0 percent of the Initial QS poo! for Easgtemn Aleutian Islands golden king crab 1,940,000
20.0 percenl of the initial QS pool for Westem Aleulian Islands golden king crab 7,760,000

11,640,000

No person who holds QS and PQS caps unless that IFQ is derived from QS fishery, The use cap limits for PQS

could use IFQ in excess of the amount that was received by that person in the
of IFQ that is yielded from these QS initial allocation of QS for that crab

holders who also hold QS are shown in
the following table:

TABLE 13—USE CaPS ON QS AND IFQ HOLDINGS FOR PERSONS WHO HOLD QS AND PQS

CVO and CPO Use Cap in CVC and CPC Use Cap in

Fishery QS Uniis QS Units
5.0 percent of the initiel QS pool for Bristol Bay red king crab 19,400,000 600,000
5.0 parcant of the inltial QS pool for Bering Sea snow crab 48,500,000 1,500,000
5.0 percent of the [nitial GS pool for Bering sea Tanner crab 9,700,000 300,000
5.0 percent of the [nitial QS pool for Pribilc! Islands red and blue king crab 1,455,000 45,000
5.0 percent of the initlat QS poot for St. Matthew blue king crab 1,455,000 45,000
5.0 percent of the initial QS poot for Eastern Alsulian Islands goldan king 485,000 15.000
crab
5.0 percent of the initial QS pool for Weslem Aleutian Islands golden king 1,940,000 £0,000
crab
5.0 percent of the initial @S pool for Western Aleutian Islands golkden king 2,910,000 50,000
crab
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CVC and CPC QS and IFQ use is
capped based on the QS and IFQ pool
that is issued to those QS sectors, not as
a percentaﬁe of the whole QS pool, or
TAC issued for that fishery for that year.
The effect is that the use caps are set at
the percentage of the QS pool for that
sector. This is intended to preserve the
goals of CVC and CPC QS and [FQ}
allocations as a means to provide

articipation for crew members and
fmit consolidation in erew
employment.

PQS Use Caps

A person may not use more than 30
percent of the initiel PQS pool in any
crab fishery unless that person received
an initial allocation of PQS in excass of
this limit. A person would not be issued
PQS in excess of the use caps based on
processing history transferred after June
10, 2002, the same date for limiting the
QS use caps. This would limit the
consolidation that could occur prior to
the implementation of this Program,
thereby frustrating the goals of a use cap
limitation.

As with vertical intagration caps, PQS
use caps would be applied using a
threshold rule for determining whether
the shares are held by a processor and
then the individual and collective rule
for determining the extent of share
ownership. Under the threshold rule,
any entity with 10 percent or more
common ownership with a processor is
considered to be a part of that processor,
Any direct holdings of those entities
would be fully credited to the
processor’s holdings. Indirect holdings
of those entities would be credited
toward the processor's cap in proportion
to the entity’s ownership.

IPQ} Use Caps

1PQs would be capped at the same
levels as those for the PQS, and the
same would be established using the
samse threshold rule for determining the
amount of PQS held by a person. In
addition to this general use cap, two
other provisions would apply to IPQs.
In addition to the overall 30 percent
PQS use cap, in the Bering Sea snow
crab fishery no person would be
permitted to hold in excess of 60
percent of the IPQ jssued with a North
region designation for that fishery.

A further restriction would exist,
which limits the annual allocation of
IPQs in seasons when the TAC exceeds
a threshold amount in two fisheries. In
the Bristol Bay red king crab fishery,
1PQs would not be issued for the
amount of the TAC in excess of 20
million pounds (9,072 mt). In the Bering
Sea snow crab fishery, IPQs would not
be issued for the amount of the TAC in

excess of 175 million pounds (79,379
mt). Any Class A IF(Q) issued in excess
of the threshold would not be required
to be delivered to an RCR with unused
1P, but it would be subject to the
regional landing requirements. This
Class A IFQ would be distributed among
users based on their QS holdings.

Vessel Use Caps

The amount of CVO or CPO IFQ that
could be used on any one vessel during
a crab fishing year would be limited,
This vessel use limit would apply for all
vessels, except for vessels that
participate solely in a crab harvesting
cooperative. A vessel could not harvest
crab in excess of the following
percentages of the TAC for that crab
fishery for that crab fishing year: (1) 2
percent of the TAC for the Bering Sea
snow crab, Bristol Bay red king crab,
and Bering Sea tanner crab fisheries; (2)
4 percent of the TAC for the Pribilof
Islands red and blue king crab, and St.
Matthew blue king crab fisheries; and
(3) 20 percent for Eastern Aleutian
Islands golden king crab, Western
Aleutian Islands golden king crab, and
Western Aleutian Islands red king crab
west of 179° W. long.

CVC or CPC QS used on a vessel
would not be included in determining
whether a vessel use cap is met. Crab
that are allocated tc the CDQ program or
the Adak community entity would not
be included in determining whether a
vessel use cap is met.

A person who receive an approval of
IFQ allocation in excess of these vessel
use caps may catch and retain all of that
IFQ with a single vessel. However, two
or more persons may not catch and
retain their [FQs with one vessel in
excess of these limitations,

The vessel use cap would not apply
to a vessel if all of the IFQ used on that
vessel in a crab fishing year is IFQ held
by a crab harvesting cooperative. This
exemption does not apply if that vessel
is used to harvest any amount of IFQ not
held by a crab harvesting ccoperative
during the same crab fishing year.

Catcher/Processor Vessel Aclivity

A person may purchase additional
PQS for use on a CP vessel, but any crab
processed with purchased PQS must be
processed within three miles of shore in
the region designated for that PQS. This
effectively limits the use of PQS and the
resulting IPQ) 1o vessels that are .
operating as stationary floating crab

A vessel operating as & CP may not
accept deliveries of Class B IFQ for
processing. For purposes of this
provision, any vessel that receives and
processes crab harvested with Class B

IFQ for processing during a season
would be prohibited from acting as a CP
during the remainder of the season, and
any vessel that operates as a CP during
a season would be prohibited from
receiving and processing crab harvested
with Class B IFQ during that season.
This provision only applies for that crab
fishery for that season. A vessel could
operate as a CP in one crab fishery and
receive crab harvested with Class B IFQ
in ancther crab fishery.

QS Holder On Board Provisions

A person holding CVC or CPC QS is
required 1o be aboard the vessel upon
which their IFQ is being harvested;
unless the IFQ resulting from that QS
has been: (1) leased to a qualified
person; or (2) is used by a crab
harvesting cooperative,

A person holding CVO or CPC QS
doss not have to be aboard the vessel
being vsed to harvest their IFQQ if they
hold at least a 10 percent ownership
interest in the vessel upon which the
IFQ) is to be harvasted and are
represented by a crab IFQ hired master
employed by that QS holder.

Crak Harvesting Cooperatives

Consistent with the Fishermen's
Collective Marketing Act {FCMA, 15
U.S.C. 521) and other applicable laws,
including antitrust, QS holders may
form voluntary crab harvesting
cooperatives to combine and
cooperatively manage their aggregate (38
holdings. Each cooperative that is
approved by NMFS would receive the
amount of cooperative IFQ that would
be yielded by the aggregate QS holdings
of all of the members of the cooperative.
‘The Program contains two primary
incentives to encourage individual QS
holders to join and participate in crab
harvesting cooperatives. First, vessels
fishing exclusively in cooperatives
would be exempt from the vessel use
caps that restrict vessels that harvest
individually-held IFQ. Second,
beginning in the sixth year of the
program, only leasing within
cooperatives or between cooperatives
would be allowed. The proposed
regulations at § 680.21 set out the
provisions governing the formation and
operation of crab harvesting
cooperatives.

Membership Reguirements

Under the Program, a minimum
membership of four unique QS holders
would be required for cooperative
formation. The language of Amendment
18 explicitly states that the four or more
unique members of a crab harvesting
cooperative are to be harvester QS
holders engaged in one or more crab
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fisheries. Therefore, the proposed
regulations concerning membership
requirements for a crab harvesting
cooperative require that members of a
cooperative be S holders. However,
there Is no explicit Janguage in
Amendment 18 as to whether QS
holders who also hold PQS or IPQ, or
are affiliated with persons who hold
PQS or IPQ, may be members of a crab
harvesting cooperative. NMFS
considered this issue in developing the
proposed rule and, for the reasons set
forth below, proposes that QS holders
who also hold PQS or IPQ or are
affiliated with persons who hold PQS or
1P} be prohibited from joining a crab
harvesting cooperative.

Section 313())(6) of the
Magnuson-Stevens Act (16 U.S.C.
1882(5)(6)) states that *Nathing in [the
Magnuson-Stevens Act] shall constitute
a waiver, either express or implied, of
the antitrust laws of the United States.”
However, the FCMA was enacted to

rovide exemptions from antitrust

iability for certain activities by
associations of qualified members. The
FCMA reads as follows:

Sec. 521, Fishing industry; associalions
authorized; “aquatic products” defined;
marketing agencies; requirements

Persons engaged in the fishery industry, as
fishermen, catching, collecting, or cultivating
aquatic praoducts, or as planters of aguatic
products on public or private beds, may act
together in associations, corporate or
otherwise, with or withoul capital stock, in
collectively catching, producing, preparing
for market, processing, bandling, and
marketing in interstate and fore?n :
commerce, such products of said persons so
engaged.

The term "'aquatic products” includes all
commarcial products of aquatic life in both
fresh and salt water, as carried on in the
several States, the District of Columbia, the
several Territories of the United States, the
insular possessions, or other places under the
jurisdiction of the United Stales.

Such associations may have marketing
agencias in common, and such associations
and their members may make the necessary
contracts and agreements to effect such
purposes: Provided, however, That such
associations are operated for the mutual
benefit of the members thereof, and conform
to one or both of the following requirements:

First. That no member of the association is
allowed mare than one vote because of the
amount of stock or membership capital he
may own

therein; or

Second. Thal the association does nol pay
dividends on stock or membership capital in
excess of 8 per centum per annum.

and in any case Lo the following:

Third. That the association shall not deal
in the products of nonmembers to an amount
greater in value than such as are hendled by
it for members. ’

The FCMA, enacted in 1934, permits
persons engaged in the fishing industry,

as fishermen that catch, collect; or
cultivate aquatic products or as planters
of aquatic products, to act together in
associations (cooperatives) for the
purposes listed. The FCMA extended to
the fishing industry the exemption from
the operation of antitrust laws that is
granted to agricultural cooperatives in
the Clayton Act (15 U.8.C. 17) and the
Capper-Volstead Act (7 U.S.C. 291, et
seq.}. The intent of the FCMA is to
provide fishermen, acting through
fishery cooperatives, an opportunity to
compete on the same basis as may an
individual corporation. Because there is
no waiver of antitrust laws in the
Magnuson-Stevens Act and because the
only exemption from antitrust law for
fishing cooperatives is provided by the
FCMA, crab harvesting cooperatives are
required to be organized and operate in
a manner that is consistent wi
requirements of the FCMA and the
proposed rule contains a provision
reﬂecting this requirement. :

According to the case law that has
developed under the Capper-Volstead
Act and the FCMA (particularly
Nationa! Broiler Marketing Assn. v.
United States, 436 U.S. 816 (1978) and
United States v. Hinote, 823 F, Supp.
1350 (S.D. Miss. 1983)), all members of
an FCMA-protected cooperative must be
“producers” and any non-producer
perticipation in the control and policy
making of a copperative would
disqualify the cooperative for exemption
from antitrust law provided by the
FCMA. While NMFS recognizes that
there is soma Jegal uncertafnty as to
whether members of a cooperative who
participate in both production and
processing would be considered
“non-producers,” NMF§ has
determined that there is a significant
likelihood that a crab harvesting
cooperative that is permitted to include
members that hold PQS or IPQ or
process Class B IFQ, or who are
affiliated with persons who hold PGS or
IPQ or process Class B IFQ would be
found to include non-producer members
and therefore would fail 10 have the
pratections from antitrust law afforded
by the FCMA. Therefore, persons
holding CVO, CVC, CPO, or CPC (}S
would be considered Q8 holders for
purposes of crab harvesting cooperative
formation. However, QS holders who
also (1) heold PQS or IPQ, (2) are
affiliated with a person who holds PQS
or IPQ, (3) process Class B IFQ, or (4)
are affiliated with a person that
processes Class B IFQ would be
prohibited from joining a crab
harvesting cooperative.

NMFS acknowledges that the
proposed exclusion of QS holders that
also hold PQS or IPQ or process Class

B'IFQ, or that are affiliated with persons
that hold PQS or IPQ or process Class

B IFQ from cooperative membership
would deny these QS holders from
taking advantage of the vessel use cap
exemption that participation in a
cooperative would afford. However,
oven if the IEroposad lations
permitted the membership of such
persons in a cooperative, it is likely that
such participation could be excluded
through other means. Additionally,
NMFS notes that although the proposed
rule would not exclude CP QS holders
from membership in crab harvesting
cooperatives, the proposed rule would
exclude CP QS holders that also hold
PQS or IPQ) or process Class B IFQ, or
who are affiliated with persons that
hold PQS or IP() or process Class B IFQ
from cooperative membership.

The proposed regulations also would
prohibit members of a cooperative,
including CP QS holders, from
acquiring PQS or IPQ during the valid
duration of the cooperative IFQ) permit.
These measures are intended to
minimize the risk of a finding that a
crab harvesting cooperative's members
were not "proSucers" as required by the
FCMA. However, it is not clear that
these limitations on membership and
acquisition remove the risk entirely.
NMFS stresses that although a crab
harvesting cooperative may meet the
regulatory requirements set for in
§680.21, the cooperative may not satisfy
all of the requirements for an FCMA
cooperative, Persons wishing to form a
crab harvesting cooperative are strongly
encouraged to consult with experts in
the field of antitrust,

In addition to the requirement that
crab harvesting cooperatives ba
organized according to the requirements
of the FCMA, a cooperative also would
be required to be formed as a legal
business entity registered under the
laws of one of the 50 states cor the
District of Columbia in order to be
eligible for a cooperative IFQ) permit
issuad by NMFS.

Cooperative membership would be
“ail or nothing™ in that each QS holder
would be able to join only one crab
harvesting cooperative at the beginning
of each fishing year, and all QS held by
each member would be converted to
cooperative IFQ. A QS holder would be
prohibited from joining more than one
cooperative, and would be unable to
allocate only a portion of his Q8
holdings to a cocperative and retain the
remainder for conversion to individual
1FQ for his own exclusive use.

NMFS believes that because the
proposed rule would allow unrestricted
leasing between crab harvesting
coaperatives, each cooperative would be
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free to focus on harvesting [FQ for the
fisheries of its choice. Thus, through
leasing, cooperative members could
realize the same benefits in being a
member of one cooperative as they
could in joining multiple cooperatives.
Additionally, NMFS beliaves the abiiity
to join multiple cooperatives would
cause a potentially unmanageable
number of cooperatives to be formed.
NMFS is concerned that if membership
is allowed in more than one
cooperative, then it would be easy for
QS holders to allocate 2 nominal
amount of IFQ to a given cooperative
and form what would be, in effact,
single member cooperatives. This would
undermine the Council’s intent that
each cooperative have at least four
independent members. Also, NMFS is
concerned that bycatch may increase if
single-species cooperatives are formed
because the cooperative wounld have to
discard all legal crab of species for
which the cooperative does not have
IFQ. Finally, cooperative management
by its members is complex and
technical, and NMF$ is concerned that
cooperative management would be
diluted by members who have joined
multiple cooperatives, and therefore,
each cooperative would be less effective
at managing the harvesting of the
cooperative's IFQ. NMFS specifically
requests public comment on whether
Q8 holders should be able to join more
than one cooperative relative to these
assumptions and Council intent (see
ADDRESSES).

Membaership in crab harvesting
cooperatives would be voluntary. No QS
holder would be required ta join a
cooperative to receive or harvest IFQ),
and no cooperative would be required to
accept as a member a QS holder that the
cooperative doas not wish to admit.

Each member of a cooperative would be
required to maintain their membership
in the cooperative for the one-year
duration of the cooperative IFQ) permit,
or as long as they hold any amount of
QS upon which the cooperative's IFQ
permit is based, However a cooperative
member would have an opportunity to
leave their cooperative or change
cooperatives each year during the
annual application process.

Members of a cooperative fishing
under a cooperative IFQ permit would
be governed by the same regulations
that govern individuals fishing under an
individual IFQ permit. The only persons
eligible to fish for crab under a
cooperative IFQ permit would be the
members of the cooperative, or a crab
IFQ hired master who is fishing on
board a vessel that is affiliated with (i.e.
owned or controlled) by a member of
the cooperative. In addition, the

members of a cooperative may be held
liable for any violations of the
regulations applicable to fishing for crab
made by any person fishing under the
cooperative,

Application for an Annual Crab
Harvesting Cooperative IPQ) Permit

Cooperatives wouid be required to
apply for a cooperative IFQ permit on
an annual basis prior to July 1 of each
year. If a cooperative’s epplication is
approved by NMFS, the cooperative
waould receive the sum of the annual
IFQ silocations of its members in the
form of a cooperative IFQ permit that is
fssued to the cooperative rather than the
individual QS holders. Cooperative IFQ
permits would maintain all of the
region, species, and sector designations
of the underlying QS held by the
members of Lﬁe cooperative with the
following exception.

CVC IF() would lose their “C"
designation (and associated holder on
board and leasing restrictions) when
converted to cooperative IFQ so that the
CVC QS holders would be able to

articipate in cooperatives on an equal

is with other ()8 holders. This means

CVC IFQ could be harvested by the
cooperative without the CVC IFQ holder
on board the vessel. NMFS has
determined that this approach is
necessary to allow the CVC QS holders
to join and participate in cooperatives.
The primary purpose of crab harvesting
cooperatives is to allow crab fishermen
to consolidate and collectively manage
their QS holdings. If each cooperative is
required to treat CVC IFQQ separately
from other types of IFQ, and if each CVC
QS holder is required to be on board the
vessel any time the cooperative’s CVC
IFQ} are being fished, then CVC QS
holders gain nothing from participating
in a cooperative and would have
incentives to avoid joining cooperatives.
This is because CVC QS holders could
otherwise retain their shares as
individually-held IFQ and fish their
shares on board any vessel fishing for
crab in the BSAL Without the ability to
participate fully in the cooperative, CVC
(1S holders would have no incentive to
join any cooperative. In fact, they would
have reasons to avoid joining
cooperatives because they would gain
no benefits from cooperative
participation while at the same time
subjecting themselves to the increased
complexity and potential lability of
participating in a cooperative.
Incentives to Join Crab Harvesting
Cooperatives

The Program provides two incentives

for QS holders to join cooperatives.
First, fishing vessels that are used to

harvest cooperative IFQ exclusivaly and
that do not anest any amount of
non-cooperative-held IFQ would be
exempt from the vessel use caps that
apply to vessels used to harvest
non-cooperative-held IFQ). Second,
beginning July 1, 2011, only
cooperatives would be allowed to lease
IFQ and leasing of IF(} by
non-cooperative IFQ holders would be
prohibited.

Transfers of QS and IFQ by Members of
o Cooperative

The regulations governing the transfer
of QS and IFQ would apply somewhat
differently to members of a cooperative
who wish to transfer QS and IF() during
the fishing season than they would to
QS holders who are not members of a
cooperative. This is bacause at the time
2 QS holder joins a cooperative, all of
his or her QS would be convetted to
cooperative IFQ that is held in common
by the cooperative. A member of a
coopserative may buy or sell QS at any
time during the ﬁshin§ season of
between seasons simply by following
the general requirements for the transfer
of QS at §680.41. A member of a
cooperative also may obtain IFQ at any
time by following the general
requirements for the transfer of IFQ at
§680.41 and may individually hold that
IFQ) or may transfer the IFQ) to the
member’s cooperative. However, once a
cooperative has been issued an IFQ
permit, the members of that cooperative
cannot transfer away IF(} because they
hold no IFQ of their own, Only the -
cooperative may transfer away
cooperative IFQ, and only by following
the requirements for ths transfer of
cooperative JFQ at §680.41.
Additionally, members of a cooperative
would be prohibited from acquiring any
amount of PQS or IPQ during the valid
duration of the cooperative IFQ permit.
The rational for this provision is
provided under the discussion of
cooperative membership requirements.

A cooperative that has been issued
cooperative IFQ is not allowed to hold
QS directly, even though as a legal
business entity, a cooperative would
otherwise be eligible to ecquire and
hold (S, This prohibition on
cooperatives holding (S is necessary to
maintain the regulatory distinctions
between non-cooperative-held IFQ and
cooperative IFQ}, and to simplify the
administration of the Program.

Inseason Membership Changes

Because cooperative IF() permits are
annual permits, and cooperatives are
required to apply annually for each
year's cooperative IFQ permit, any
changes in cooperative membership that

v
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occur between fishing seasons would
simply be refiected in the following
year’s cooperative IFQ permit
application. However, inseason transfers
of QS by members of a cooperative may
result in the situation where a current
member of the cooperative no longer
holds QS and/or a new person holds QS
that has been allocated to the
cooperative in the form of IFQ. If this
occurs, then the cooperative has the
option of amending its membership to
add or remove members through the
submission of an amended cooperative
IFQ permit application. I the
cooperetive chooses to amend its
membership during the fishing season,
then the cooperative would be required
to submit to NMFS an amended
application for cooperative IFQ
reflecting the membership change. If the
change to cooperative mambership is
approved, NMFS would issue an
amended IFQ permit application to the
cooperative reflecting the change in
membership. The same process may be
used by a cooperative to accommodate
the rights of a successor in interest in
the event that a member dies (in the
case of an individual), or dissolves (in
the case of a business entity).

Each cooperativa would be free to
develop its own procedures for dealing
with inseason membership changes.
Cooperatives may choose to grant
automatic memberghip to persons who
obtain QS through purchase or as
successors-in-interest to 8 member that
died. Conversely, they may astablish
their own procedures for deciding
wheather to admit new members on an
inseason basis. However a cooperative
decides to address the issue of inseason
membership changes a cooperative
wonld not be required by NMFS to grant
membership to a QS holder with whom
it does not wish to associate, regardless
of how that person acquired the QS in
question. It is important to note that the
inseason membership process could not
be used by a cooperative for inseason
expulsions of a member who holds QS
that is allocated to the cooperative in
the form of IFQ. If a cooperative wishes
to expel a member that holds QS upon
which the cooperative’s IFQ is based, it
must wait until the end of the fishing
year. [n addition, this inseason process
could not be used to 2add a member that
has not obtained QS that is allocated to
the coopersative in the form of IFQ,
These two types of membership changes
can only be accomplished between
fishing years through the annual permit
application process.

Protections for GOA Groundfish
Fisheries

Protections, called sideboards limits,
restrict the ability of vessels with Bering
Sea snow crab fishing history to
participate in GOA groundfish fisheries.
The purpose of the proposed sideboard
limits is to prevent vessels that
iraditionally participated in the Bering
Sea snow crab fishery from using the
flexibility of the Program to increase
their lavel of participation in the GOA
groundfish fisheries, and primarily the
GOA Pacific cod fishery. Historically,
the Bering Sea snow crab fishery and
GOA groundfish fisheries operated
concurreatly from January through
March, meaning that a crab vessel
owner had to decide whether to fish for
Bering Sea snow crab or GOA
groundfish but could not participate
fully in both fisheries. With crab
rationalization, vessel owners have the
flexibility to fish for snow crab
whenever they want, or to lease their
crab IFQ and not fish at all, This
increased flexibility for crab fishermen
could lead to increases in fishing effort
in GOA groundfish fisheries, especially
the Pacific cod fishery, which is the
primary groundfish target species for
pot vessels, negatively affecting the
other participants in those fisheries.
This concern about spillover effects is
limited primarily to the GOA where the
Pacific cod TAC is not allocated among
gear types. In the BSAI, most of the
Pacific cod TAC is allocated to vessels
using longline and trawl gear and LLP
license restrictions prevent the entry of
new pot vessels into the BSAI Pacific
cod fishery, meaning that snow crab
fishermen who wish to increase their
groundfish fishing activity would need
to Jook primarily to the GOA Pacific cod
fishery.

The GOA groundfish sideboard
restrictions would apply to any
non-AFA crab vessel with a fishing
tistory that generated any amount of
Bering Sea snow crab QS, and to any
LLP licenses eammed in whole or in part
by the crab fishing history of such
vessels, Because AFA catcher vessels
are already subject to sideboard
restrictions in the GOA under the
implementing regulations for the AFA,
no additional restrictions for AFA
catcher vessels with snow crab history
are proposed here. Those snow crab
vessels subject to GOA groundfish
sideboard restrictions would be limited,
in the aggregate, from harvesting an
amount of each GOA groundfish species
that exceeds the percentage of each
species that such vessels retained, in the
aggregate, from 1996 to 2000 relative to
the total retained caich of each species

by all groundfish vessels during the
same perfod. The sideboard restrictions
are also apportioned by season and/or
area for each GOA groundfish TAC that
is apportioned by season or area.

’I‘Eera are some additional sideboard
restrictions and exemptions for GOA
Pacific cod that do not apply to other
GOA groundfish species. Specifically,
any vessel subject to GOA groundfish
sideboards that landed Jess than 50 mt
(110,231 1b) of GOA groundﬁsh betwesn
1996 and 2000 would be prohibited
from engaging in directed fishing for
Pacific cog at all times. Additionally,
any vessel that landed less than 100,000
pounds (45.4 mt) of Bering Sea snow
crab and more than 500 mt (1,102,311
1b) of GOA Pacific cod hetween 1996 -
and 2000 would be exempt from the
GOA Pacific cod sidehoard restrictions.
NMFS would notify all persons who
own a vessel or hold a LLP license as
to whether they are subject to the
sideboard restrictions by issuing
amended Federal fisheries permits and
LLP licenses 10 each affected vessel
owner or LLP license holder. The
amended Federal fisheries permits and
LLPF licenses would display the type of
sideboard restriction on the face of the
permit or license.

Arbitration System

The Council developed the
Arbitration System to compensate for
complications arising from the creation
of both QS/IFQ) and PQS/IPQ. These
complications include price
negotiations that could continue
indefinitely and result in costly delays,
and the *last person standing'’ problem
where the last parties to contract will
have a single market for their product or
service, The Arbitration System is
designed to alleviate many of the
concerns arising from the parity of
supply and demand under the Program.
If an IPQ holder or IFQ holder were
unable to reach an agreement on price
during open negotiations, the :
negotiation approaches prescribed in
the proposed regulations could be used
by certain participants to settle their
disputes. This also encourages more
efficient negotiations by preventing
indefinite stalemates.

The Council, along with considerable
input from the potential participants,
developed the Arbitration System to
accommodate the varied interests of the
parties involved as well as reflect the
historical negotiations between
harvesters and processors. The
Arbitration System identifies the general
structure of the system and the general
principles that guide oversight and
management. It also identifies the roles
and fundamental standards for the
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Market Analyst in developing and

- producing a preseason Market Report
for each fishery, the Formula Arbitrator
in developing a single annual fleet-wide
pricing formula {non-binding price
formula), the Contract Arbitrators in
making decisions, and the last best offer
binding arbitration method as the
arbitration procedure for participants.

Section 313(j)(6) of the

Magnuson-Stevens Act, as amended by
section 801 of Pub, L. 108-199,
stipulates that the legislation dees not
provide any exemption to the antitrast
laws. To the extent the Arbitration
System, as approved by the Council,
would have permitted actions that put
the participants at risk of subjecting
themselves to antitrust liability, the
Council approved minor changes,
primarily to address information
exchanges that could have occurred
under the Arbitration System as
originally approved. At its June 2004,
meeting, the Council adopted changes to
the Arbitration System for approval by
January 1, 2005. The Council’s changes
are in Amendment 19 to the FMP and
would be implemented by these
proposed regulations.

Council-Approved Changes to the
Arbitration Systein

First, the Council eliminated a
provision that would have allowed PQS
or IPQ holders to participate in common
discussions concerning historical prices
in the fisheries. The intent of the
provision was to facilitate the
development of information about
historic division of revenues, which is
one of the primary bases upon which
the Formula Arbitrator establishes the
non-binding price formula and upon
which the Contract Arbitrators will base
a decision. The only limitation upon
PQS or IPQ holders was that the
discussion would be about historical
prices. The pravision, however, could
have allowed PQS or IPQ holders to
engage in collective, direct discussions
regarding pricing information, The
potential anticompetitive risks
associated with encouraging
competitors to discuss pricing
information, even historical
information, was too great. There was a
high probability that competitors could
move beyond discussions on strictly
“historical” information. Moreover, the
availability of pricing information
facilitates collusion, especially when
the pracessors will be identified with
the prices they charge. Further,
information about historical prices
could be generated through other
means, such as information provided to
the Market Analyst.

Second, the Council adopted changes
to limit access of parties to an
arbitration proceeding to information
provided directly by them to the
Contract Arbitrator in the proceeding in
which they participate. The Program
originally provided all participants in
an arbitration access to ell information
provided to their Contract Arbitrator,
which could includs information

rovided to other Contract Arbitrators in

inding arbitration proceedings to assist
them in reaching decisions. This
provision could have allowsd
participants to access pricing and other
competitively sensitive information
submitted to a Contract Arbitrator by
avery Arbitration IFQ holder and IPQ
holder during all prior arbitration
proceedings. Accordingly, it presented a
serious antitrust risk. Under the
antitrust immunity provided by the
FCMA, a crab harvesting cooperative or
members of a cooperative could share
sensitive competitive information with
other members of the same cooperative,
but the arbitrator would not be the
person to disseminate such information.
Al participants in an arbitration
proceeding would be required to sign a
confidentiality agreement stating they
would not disclose any information
received from the Contract Arbitrator.

Third, the Arbitration System
permitted harvesters to aci collectively
during binding arbitration to the extent
permitted by the FCMA. The FCMA
authorizes the establishment of
cooperatives comprised of fishermen.
Pursvant to the FCMA, cooperative
members may freely exchange
information, agree among themselves on
the price they will accept for their
products, bargain jointly and agree on
the basis for negotiations without
risking antitrust liability. If the
cooperative or members of the
cooperative share sensitive competitive
information or attempt to collaborate
with non-member harvesters on any
issues relating to price or costs, they
would risk antitrust liability. The
Council adopted & change to clarify that
IFQ holders that are members of a
FCMA crab harvesting cooperative can
participate collectively as 2 member of
that FCMA cooperative in binding
arbitration and that non-member
harvesters cannot participate
collectively with cooperative members
during the arbitration procedures,

The proposed rule would clearly
prohibit crab harvesting cooperative
members from sharing sensitive
competitive information or any issues
relating 1o costs or price or collaborate
with nonmembers at any slage of the
arbitration proceedings without risking
anlitrust Jiability, Moreover, the

proposed rule would prohibit
collaboration among members of
different FCMA cooperatives for
purposes other than nominating and
selecting the arbitrators and market
analysts to avgid behavior that is
outside the scope of the antitrust
immunity provided by the FCMA.

Fourth, gne Council eliminated a
provision that required the Market
Analyst to survey the crab product
throughout the year and periodically
publish prices in the crab produect
market. The periodic announcement of
prices presented a serious antitrust risk
since it could provide a way of
matching up prices with individual
market participants. To the extent the
information ebout product prices is
necessary for the Formula and Contract
Arbitrators to perform their functions,
they will have it from other sources. The
more frequent the periodic price
updates, the smaller would be the
number of IFQ and JPQ holders as well
as distributors or customers generating
the composite price that was reported.
Aggregation would have been less
effective and if market participants
could know or learn which particular
IPQ and IFQ holders had completed
negotiations or arbitrations during a
Earticular survey period, then it could

e difficult to ensure price anonymity.

The announcement of recent prices
and the lack of anonymity could have
made it easier for IPQ holders to arrive
at agreements to set prices and for IPQ
holders to enforce the agreements,
Under the proposed rule, the Market
Analyst would prepare only one annua)
Market Report ll;r each fishery and
would be prohibited from issuin;
interim or supplemental reports %or each
fishery.
Fiflt.-ﬁ, the Counci! changed the
Arbitration System to Jimit the
announcement of the results of each
arbitration decision as it occurs to an
IPQ holder and IFQ) holders in that
particular arbitration as well as to IFQ
holders that ere not affiliated and have
not commitied to an IPQ holder and
who may want to opt-in to & previousli:
completed contract, The Program would
have allowed the public announcement
of the outcome of each binding
arbitration proceeding to inform IFQ
holders wit]lz uncommitted IFQ so they
could decide whether to opt into the
completed contract. The provision
raised antitrust concerns. If the results
of an arbitration decision were
announced before all binding arbitration
proceedings were completed, they could
influence what was asked by the parties
in a subsegquent arbitration, resulting in
price stabilization. The change allows
disclosure of all arbitration decisions 1o
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the Contract Arbitrators and to
non-affiliated IFQ holders who have not
committed to an IPQ holder. The parties
to an arbitration would ba required to
agree to make the terms and conditions
of the arbitration decision available to
non-affiliated uncommitted ¥FQ holders.

Arbitration System Requirements

The Council intended the Arbitration
System to function as an “industry-run”
system with minimal involvement by
NMFS. The Program establishes a
structure for the negotiation of price,
delivery and other contract terms
between an IPQ hoider and IFQ holders.
It specifies the basic elements of the
Arbitration System: the standards for
arbitration; the roles of the Market
Analyst, Formula Arbitrator and
Contract Arbitrators; the data available
to the Market Analyst and Arbitrators;
restrictions on participation by PQS and
IPQ holders (processors) and IFQ
holders that are affiliated with PQS and
IPQ holders (processor-affiliatas); last
best offer binding arbitration
ptocedurss; and payment for the system.
The Program also specifies that
processor-affiliated shares can
participate to the extent allowed under
the antitrust laws and that processors
can participate individually and not
collectively, except in the choice of the
Market Analyst and the Arbitrators. The
Arbitration System also is mandatory for
all IPQ and IFQ holders participating in
the Program.

First, at any time prior to the season
opening date, IPQ and IFQ holders can
initiate discussions through open
negotiations. Open negotiation is
available to both affiliated and
non-affiliated IFQ holders and all IPQ
holders. If they are unable te conclude
a contract through open negotiations,
eligible persons, as defined by the
propesed rule, may use several other
negotiation approaches to reach
agreememt, including share-matching,
mediation and binding arbitration
procedures.

The negotiation approaches and
Binding Arbitration procedure are
limited to IPQ holders and Arbitration
IFQ holders. Under the proposed rule,
Arbitration IFQ means: (a} Class A CVO
IFQ held by a person who is not a
holder of PQS or IPQ and who is not
affiliated with any holder of PQS or IPQ;
(b) prior te July 1, 2008, CVC IFQ held
by a person who is not a holder of PQS
or IPQ and who is not affiliated with
any holder of PQS or IPQ that the holder
has elected to submit to the Arbitration
System; [c} after July 1, 2008, Class A
CVC IFQ held by a person who is not
a holder of PQS or IPQ and is not
affiliated with any holder of PQS or iPQ;

and (d) IFQ held by a crab harvestin,
coogemtive as Jong as no member o

such cooperative holds PQS or IPQ or is
affiliated with a person who holds PQS
or IPQQ.

Under the proposed rule, the structure
of the Arbitration System would be
managed and carried out primarily by
the participants in the crab fisheries
through contractual arrangements, with
NMFS oversight. The proposed rule
would require that participants in the
crab fisheries join and maintain
membership in an Arbitration
Organization. The persons who are
eligible to join an Arbitration
Organization are; (a) holders of CVO and
CVC QQS; (b) holders of PQS; (c) holders
of Arbitration IFQ, (d) holders of Class
A IFQ affiliated with a PQS or IPQ
holder; and {e) holders of IPQ.

While the Program does not require
the establishment of arbitration
organizations and membership in such
organizations, NMFS Lelieves the
structure is necessary to facilitate the
industry’s ability to coordinate amon
its members and carry out the Council’s
intent to establish the Arbitration
System primarily as an “industry-Tun”
system. This approach also facilitates
the ability of NMFS to monitor the
activities of members more efficiently
and effectively than monitoring
numerous contracts among unique
quota holders. NMFS believes industry
paﬂicigams will have sufficient interest
in establishing the arbitration
organizations, agreeing io the contracts,
and selecting the Markel Analysts,
Formula Arbitrators and Contract
Arbitrators necessary for the Arbitration
System to function. NMFS particularly
invites public comment an the
feasibility of basing the structure of the
Arbitration System upon intra-industry
contracts,

To minimize antitrust risks, this
Eroposed rule would not allow

arvesters and processors to be
members of the same Arbitration
Orgenization. The proposed rule would
require that PQS ard IPQ holders and
QS and IFQ} holders must be members
of different arbitration organizations.
Holders of PQS or IPQ could only be a
member of a PQS/APQ Arbitration
Organization, and they may join
separate such organizations. Holders of
QS or IFQ who neither hold nor are
affiliated with 2 person who holds PQS
or IPQ could only be a member of an
Arbitration QS/IFQ Arbitration
Organization, and they may join
separate such organizations. Holders of
QS or IFQ who are affiliated with a
persan who holds PQS or IPQ couid
only be a member of an Affiliated QS/
IFQ Arbitration Organization, and thev

may join separate such crganizations.
There could be Arbitration
Organizations comprised solely of
members who hold QS or IFQ or PQS
or IPQ).

Under the proposed rule, the
Arbitration QS/IFQ Arbitration
Organizations and PQS/IPQ Arbitration
Organizations would be responsible for
nominating and mutually selecting
persons for the positions of Market
Analyst, Formula Arbitrators, and
Contract Arbitrators and establishing
contracts with such persons. The
contracts would stipulate the functions
and cbligations of those positions
consistent with the roles and standards
for the Market Analyst, Formula
Arbitrator, and Contract Arbitrators, as
specified by the Program and reflected
in the proposed rule. They also would
provide certain information to NMFS,
All arbitration organizations, among
other matters, would be responsible for
ensuring the collection and payment of
all fees required to fund the Arbitration
System; providing information to their
members, such as copies of the contracts
with the Market Analyst, Formula
Arbitrator and Contract Arbitrators; and
enforcing the terms of various contracts
to which they are a party. The
Arbitration Organizations would be
prohibited from engaging in any
contract negotiations on behalf of their
members except to the degree necessary
to hire the Market Analyst, Formula
Arbitrator, and Contract Arbitrators.
This is not intended to prohibit the
members of an Arbitration IFQ
Arbitration Organization from
negotiating as a crab harvesting
cooperative under the FCMA.

Arbitration Standard

Reflecting the economic reality faced
by hoth harvesters and processors, the
Council determined that preserving the
historical division of revenues in the
fisheries in order to protect the
investment and reliance of the
harvesters and processors should guide
the Arbitration System. The Program
requires the Market Analyst, Formula
Arbitrator and Contract Arbitrators, in
developing the non-binding price
formula and deciding an individual
arbitration, to consider: (1) current
pricing; (2) consumer and wholesale
product prices; (3) innovations and
developments of the different sectors;
(4) efficiency and productivity of the
different sectors; (5) quality standards
for each market; (6) maintaining
financially healthy and stable harvesting
and processing sectors; (7} safety; (8) the
timing and location of deliveries; and
(9) reasonable underages 10 avoid
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penalties for overharvesting IFQ and
reasonable deadloss.

Under the proposed rule, the
Arbitration System would commence
preseason when the Arbitration QS
Arbitration Organizations and the PQS
Arhitration Organizations nominate
persons for the {Jositions of Market
Analyst, Formula Arbitrator, and
Contract Arbitrators. The PQS and QS
holders, who are members of their
respective Arbitration Organizations,
then choose, by mutual agreement, the
persons for these positions.

NMFS has interpreted “mutual
agreement” to mean the agreement of
not less than 50 percent of the PQS
holders and not ress than S0 percent of
the QS holders in a fishery. This
standard does not require complete
consensus, but requires a majority of
harvesters and processors ta agree on
specific individuals. This approach
increases the likelihood of the selection
of Market Analysts, Formula Arbitrators,
and Contract Arbitrators who are
acceptable to the majority of
participants. Because the selection of
the Market Analyst, Formula Arbitrator,
and Contract Arbitrators is critical to the
effective implementation of the
Arbitration System, the standard for the
selection process should not be so
stringent so as to prevent the possibility
of actually selecting a mutually
acceptable Market Analyst, Formula
Arbitrator, and Contract Arbitrators.

To ensure the market analyses and
pricing formula are available to inform
all negotiation among the IFQ and IPQ
holders, the Arbitration QS/IFQ
Arbitration Organizations and PQS/IPQ
Arbitration Organizations would
mutusally agree through their contract to
notify NMFS of the selection of the
Market Analysts, Formula Arbitrator
and Contract Arbitrators by June 1 for
that crab fishing year, except during
2005, they wouid be required to notify
NMFS by July 1, 2005. The proposed
rule reflects the Program in that the
same person could be selected as Market
Analyst and Formula Arbitrator; but the
Contract Arbitrators could not be the
same person as the Market Analyst and
Formula Arbitrator, and could not be
employed or associated with those
persons.

Market Report

The Program requires the
promulgation of a preseason Market
Report for each crab fishery to help
inform all negotiations among all IP(}
and IFQ holders. The Market Repori
would be produced annually by a
Market Analyst selected jointly by the
arbitration organizations. It would
provide an analysis of the marke! based

on a survey of the market for crab
products from that fishery as well as .
information provided by the IPQ and
IFQ holders.

NMFS§ recognized the potential
antitrust risk involved in exchanges of
cost and price information, and so the
proposed rule requires that the
information provided by the
participants must be historical in nature
and that the Market Report cannot
identify which participants provided
specific information. These
requirements are consistent with the
U.S. Department of Justice and Federal
Trade Commission Statements of
Antitrust Enforcement Policy in Health
Care (1966) (Guidelines). The
Guidelines create an antitrust “‘safety
zone" around the exchange of cost and
price information when (1) the
collection of the data is managed by a
third party, including a government
agency; (2) the information shared is
based on information more than three
months old; and (3) there are at Jeast
five providers reporting data such that
recipients would be unable to identify
the prices charged by any particular
firm. in adhering to the Guidelines, the
proposed regulations require that the
IFQ holders and 1PQ holders would give
information directly to the Market
Analyst and not to any other IPQ holder
or IFQ holder, except that IFQ holders
who are members of any single crab
harvesting cooperative may share such
information with other members of the
same crab harvesting cooperative who
are authorized to participate in the
Arbitration System, that the information
provided would be more than three
months old, and the information and
data would be aggregated in the report
s0 that prices would not be identifiable
with the person offering the price,

The Market Report could include
information that is provided through
surveys, directly from IFQ and JPQ
holders, and from other sources that
voluntarily provide data. The Market
Analyst would not have subpoena
power to obtain information. The
Market Analyst could meet with crab
harvesting cooperative members
collectively, but would have to meet
individually with: (a) IPQ holders; (b)
distinct crab harvesting cooperatives;
and (c} IFQ holders who are not
members of the same crab harvesting
cooperative. The proposed rule
prohibits the Market Analyst from
disclosing any information to any
person excepl as allowed by the
requirements of the contract. The
contract with the Market Analyst would
specify that the Market Analvst will
pravide the Market Report not later than
50 days prior to the first crab fishing

season for that crab QS fishery in that
crab fishing year to each Arbitration
Organization in that fishery and NMFS,

Non-binding Price Formula

To further guide the negotiations
among all IFQ and IPQ) holders, the
proposed rule would mirror the Program
by requiring the development and
announcement of a non-binding pricing
formula, Under the proposed rule, the
Arbitration QS Arbitration
Organizations and the PQS Arbitration
Organizations contract with a Formula
Arbitrator to develop a non-binding
price formula. The contract would
specify that the Formula Arbitrator must
conduct a single annual fleet-wide
analysis of arbitrations to establish a
non-binding pricing formula under
which a fraction of the weighted average
first wholesale prices for crab products
from each fishery may be used to set an
ex-vesse] price. The contract also would
require that the non-binding price
formula: (a) must be based upon the
historical distribution of first wholesale
revenues between fishermen and
processors in the aggregate based on
arm’s length first wholesale prices and
ax-vessel prices, taking into
consideration the size of the harvest in
each year; and (b) must establish a price
that preserves the historical division of
revenues in the fishery while
considering the nine factors describad
in the Arbitration Standard,

The non-binding pricing formula
would be guided by the general factors
for the fishery as well as arhitration
decisions from the previous season. IPQ
and IFQ holders could furnish relevant
information and data upon the request
of the Formula Arbitrator subject to the
antitrust requirements that the
information be historical and the
persons submitting information should
not be identified as having submitted
specific information in the report, The
contract would require the Formula
Arbitrator to provide the non-binding
pricing formula not later than 50 days
prior to the first crab fishing season for
that crab QS fishery in that crab fishing
year to each Arbitration Organization in
that fishery and NMFS.

Open Negotiations

The Program provides that prior to the
crab fishing season, any IFQ) holder can
negotiate with any IPQ holder on price
and delivery terms for the upcoming
season, It allows the IFQ) and IPQ)
holders to freely contact each other to
initiale open negotiations. If thev reach
an agreement on all price and delivery
terms during the preseason, a binding
contract would result. Due to the
limitations of the antitrust laws, IPQ
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holders would be required to nepotiate
individually with IFQ holders, whereas
IFQ holders who are members of the
same crab harvesting cooperative can
negotiate collectively with a single IPQ
ho%der. An affiliated IFQ) holder could
negotiate during the open negotiations
period, but individually, and not as part
of a crab harvesting cooperative. The
proposed rule provides the period of
open negotiations would end at the date
of the first crab fishing season for that
crab QS fishery in that crab fishing year,
In effect, this removes the ability of
affiliated IFQ holders to negotiate
contracts once the crab fishing season
has begun because they cannot use the
negotiation methods in the Arbitration
System due to antitrust constraints.

Lengthy Season Approoch

Rather than mediate immediately
during the preseason, the Program
provides and the proposed rule would
allow IPQ holders and Arbitration IFQ
holders to choose to adopt a “'Lengthy
Season” approach and postpone
negotiation of specific contract terms
and binding arbitration until during the
regular season. If the parties reach a
final agreement on contract terms,
binding arbitration is not necessary. If
the parties are unable to reach an
agreemeant on whether to adopta .
Lengthy Season, they could request
mediatjon or determine whether to
adopt the approach. If mediation is
unsuccessful, the parties enter binding
arbitration to determine whether to
adopt a Lengthy Season approach.

Share Matching Approach

To facilitate the ability of Arbitration
IFQ) holders to find IPQ holders with
available guota, the proposed rule
implements the Program’s provision for
a share-matching approach. Under the
proposed rule, 25 days prior to the date
of the first crab fishing season for that
crab QS fishery in that crab fishing year,
IPQ holders would be required to make
known to holders of uncommitted
Arbitration IFQ the amount of IPQ that
is uncommitted and remains available.
An uncommitted Arbitration IFQ holder
could match up its uncommitted IFQ by
indicating its intention to deliver its
catch to a specific IPQ holder with
sufficient available uncommitied IPQ.

The Arbitration IFQ} holder must offer
the IPQ holder a substantial amount of
the Arbitration IFQ holder’s
uncommitted IFQ. While the Program
does nol define “substantial,” the
proposed rule defines “substantial” as
not less than 50 percent of the
Arbitration IFQ holder's total
uncommitted IFQ in order to prevent
IPQ holders from potentially

coordinating countless arbitration
sessions. After matching, an Arbitration
IFQ holder and IPQ holder coulid either
arbitrate or, at the discretion of both
parties, try to mediate to determine the
contract terms. The Program and the
proposed rule require the IPQ holder to
accept all proposed matches up to the
amount of its uncommitted IPQ}.

Last Best Offer Binding Arbitration

The centerpiece of the Arbitration
System is the last best offer binding
arbitration procedure, It would be
available to resolve price and delivery
disputes arising from open negotiations
among Arbitretion IFQ holders and IPQ
holders, lengthy season approach, share
matching or performance disputes.
Specifically, Arbitration IFQ holders
and IPQ holders would be eligible to
participate in binding arbitration. As
with the other negotiation approaches,
the role of the Contract Arbitrator would
be specifically detailed in the contracts
among the Arbitration Organizations
and the Contract Arbitrator.

In a last best offer arbitration, the
parties each would submit a last best
offer defining all the terms specified for
inclusion in a last best offer by the
Contract Arbitrator. An Arbitration IFQ
holder that is a crab harvesting
cooperative could submit a Jast best
offer that defines terms for the delivery
of crab harvested by members of that
crab harvesting cooperative with IFQ
held by the cooperative. The Contract
Arbitrator would choose one of the last
best offers for price made by the IPQ
holder and IFQ holder(s). The
arbitration organizations’ contract with
the Contract Arbitrator would require
that the Contract Arbitrator base the
decision on specific information,
including consideration of the factors in
the Arbitration Standard, the historical
distribution of first wholesale revenues
between fishermen and processors, and
the Market Report. The Contract
Arbitrator also could use information
from previous arbitrations, the
non-binding price formula and other
information provided to the Contract
Arbitrator by the parties to the
arbitration. The Council chose to adopt
a last best offer arbitration with the
intent that it would deter parties from
exaggerating their offers in hopes of
achieving a more favorable result.

The proposed rule provides that at
any point more than 15 days prior to the
date of the first crab fishing season for
a crab Q8 fishery, an Arbitration IFQ
holder or IPQ holder may initiate a
binding arbitration procedure. Prior 1o
the submission of the last best offer, the
Contract Arbitrator would work with the
parties to generate the information the

Contract Arbitrator would require for
reaching a deciston. To minimize
antitrust risk, the proposed rule reflects
the Council's change and provides that
only the parties to the arbitration and
the Contract Arbitrators would have
access to information provided directly
by the parties to the Contract Arbitrator
for that particular arbitration. To further
preciude antitrust risk, the Program and
the proposed rule require the parties to
sign a confidentiality agreement
stipulating they shall not disclose any
confidential information generated
during the arbitration proceeding.

To ensure the parties understand their
obligations as early as possible, the
Program requires the Contract Arbitrator
to notify the parties te an arbitration of
the arbitration decision no later than 10
days before the season opening date. In

* order to implement that provision, the

proposed rule requires that if last best
offers are submitted at least 15 days
before the first crab fishing season for
that crab fishing year for that crab QS
fishery, the Contract Arbitrator must
issue arbitration decisions no later than
10 days before the first crab fishing
season for that crab fishing year for that
crab QS fishery. In effect, the Contract.
Arbitrator would have § days to render
a decision in order to notify the parties
10 days before the season opsning date.
The proposed rule provides that in other
situations, the Contract Arbitrator will
notify the parties of the arbitration
decision within 5 days of the parties
submitting their last best offers.

The proposed rule provides that the
arbitration decision would result in a
binding contract between the parties
that could be enforced by the parties to
that contract, not NMFS. The parties
would have to agree to make the
contract terms available, when
requested, to Arbitration IFQ} holders
with uncommitted IFQ to enable an IFQ
holder to determine whether to opt into
the completed contract. The Contact
Arbitrator would need to provide this
information within 5 days of receiving
the request for that information,

At its June 2004 meeting, the Council
considered the antitrust risks of sharing
the arbitration results among IPQ
holders or affiliated IFQ} holders or
Arbitration IFQ holders that already
have committed to an IPQ holder. The
Council agreed that such information
sharing would raise antitrust concerns
regarding il}icit price stabilization or
collusion. To the extent IFQ holders are
members of a crab harvesting
cooperative under the FCMA, they are
allowed 10 share the information with
other members of the same cooperative
and sel prices with antitrust immunity.



63234

. Federal Register/Vol. 69, No. 209/ Friday, October 28, 2004 /Proposed Rules

However, sharing the results of
arbitrations with IPQ holders or
affiliated IFQ holders or Arbitration IFQ
holders that already committed to an
IPQ holder and so have no need to
opt-in could create serious antitrust
risks. If IPQ holders shared the results
of completed arbitrations with other
PQS or IPQ holders, they would risk
antitrust violations. Without antitrust
immunity, sharing current pricing
information could facilitate illicit price
stabilization or collusion. Also, if IPQ
holders sharad the results of arbitrations
before all arbitrations were completed,
an IPQ holder could alter its final offer
to the Contract Arbitrator to make jt
closer to the price in previous
arbitrations in a manner similar to what
would occur if the IPQ holders
coordinated on prices.

Therefore, the proposed rule allows
the disclosure of arbitration results only
to Arbitration IFQ holders that have not
committed to an IPQ holder so they
have access to the real-time results of
completed arbitrations for purposes of
determining whether to opt-in to a
completed contract. The information
would be provided to the Arbitration
Orpanization of which the parties the
arbitration are members in order for the
Arbitration Organization to make such
information available to the
uncommitted Arbitration IFQ holders.

The proposed rule also would require
the Contractor Arbitrator to provide
NMFS, among other information, any
last best offers made during the binding
arbitration process, including all
contract details, the names of
participants in the arbitration, the
arbitration decision and the completed
contract. This information is necessary
for DOJ to carry out its mandate under
section 313(j)(6) of the
Magnuson-Stevens Act to determine
whether any acts of anti-compatition,
antitrust or price collusion have
eocurred among PQS or [PQ holders
under the Program.

Post Binding Arbitration Opt-In

The post bindinlgharbitration opt-in
provisions reflect the Council’s belief in
the efficiency and fairness of the
arbitration precedure. The proposed
rule reflects the Program’s opt-in
provisions. The proposed rule allows a
holder of uncommitted Arbitration IFQ
to opt-in to any contract that resuits
from a completed arbitration with any
IPQ holder with available uncommitted
IPQ. To facilitate the process, the
Program requires that IPQ holders
provide information regarding the
amount of uncommitted IPQ they have
available. The proposed rule would

require the arbitration organizations to
agree {n their contract to establish a
system to ensure access to such
information by Arbitration IFQ holders
that have uncommitted IFQ, All the
same lerms from the original contract
would apply.-Once exercised, the opt-in
is a binding contract.

To initiate the process, the Arbitration
1FQ holder would notify the IPQ holder
and the Contract Arbitrator to the
ariginal contract of its intent to opt-in,
specifying the amount of IFQ invoived,
and indicating scceptance of the terms
of the original contract. However, if a
dispute arose regarding whether the
opt-in offer was consistent with the
terms of the completed contract, the
dispute could be decided by the
Contract Arbitrator who arbitrated the
original contract.

Performance and Quality Disputes

Building on the arbitration
infrastructure, the Program provides
that performance and quality disputes
that could not be resoived through
commercial channels could be
arbitrated following procedures similar
to those Jaid out for binding arbitration,
The disputes could be raised at any
point in time prior to the
commencement of the first crab fishing
season for the fellowing crab fishing
year in that crab fishery. Meanwhile,
when disputes over the quality of the
harvested crab arise within the context
of an existing contract, if the parties
employed a formula-based price, the
proposed rule provides they each will
receive their share of the value of the
amount of crab delivered based on the
provisions of the contract. When the
Arbitration IFQ holder prefers to use
actual ex-vessel price and not a
formula-based price and a digpute arises
regarding crab quality and price, the
dispute should be referred to a mutually
agreeable independent quality specialist
firm with both parties sharing the costs.

Payment of Costs for Arbitration

The Program provides that the costs of
the market analysis and the arbitrators
must be shared by the two sectors. The
proposed rule interprets that provision
to require the costs of the Arbitration
System to be shared equally by all IPQ
holders and Arbitration IFQ haolders and
Class A IF(Q) holders. The costs of the
system would include all costs of the
Market Analyst, Formula Arbitrator and
Contract Arbitrator, dissemination of
information cencerning uncommitted
IP(} to holders of uncommitted
Arbitration IFQQ, and the costs of such
person associated with lenglhy season
approach, share matching approach,

binding arbitration, and quality and
performance disputes.

The proposed rule requires the
arbitration organizations to develop a
system to determine such costs, assess
them equally among the participants,
and collect the fees. The proposed rule
provides that such costs must be shared
based on the amount of IPQ or IFQ held
by each persen and that the costs must
be divided so that the IPQ holders pay
50 percent of the costs and the
Arbitration IFQ and Class A IFQ holders
pay 50 percent of the costs. Consistent
with the Program, PQS holders would
be required to advance all costs and
collect the contribution of Class A IFQ
holders at landing subject to terms
mutnally agreed upon by the arbitration
organizations.

Moniloring and Catch Weighing
Requirements for Catcher/Processors,
Registered Crab Receivers, and Catcher
Vessels

NMFS has identified three primary
objectives for monitoring catch in
rationalized fisheries, First, monitoring
must ensure independent verification of
catch weight, species composition, and
location data for every delivery by a
catcher vessel or every pot by a CP.
Second, all catch must be weighed
accurately. Third, the system must
provide a verifiable record of the weight
of each delivery.

To effectively manage the crab
fisheries, NMFS must bave data that
will provide reliable independent
estimates of the total catch by quota
sector for all crab harvested. Because
participants are operating under their
own IFQ, they have a strong interest in
ensuring that catch data do not
overestimate the amount of crab
harvested. Based on experience gained
under other quota-based programs,
NMFS anticipates estimates of catch
will be questioned frequently by
industry. Further, individual harvesters
and processors would benefit directly if
catch is under reported because each
processor or vessel is operating under
an individual allocation. For these
reasons, NMFS is proposing a
catch-weighing system for the crab
fisheries under this Program that is
more rigorous than that required in
non-rationalized fisheries.

In order to implement the Program,
NMFS proposes new monitoring and
catch weighing requirements for RCRs
taking deliveries of crab, catcher vessels
harvesting crab, and CPs catching and/
or harvesting crab. These proposed new
requirements are summarized in the
following 1able:
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TABLE 14—SUMMARY OF MONITORING REQUIREMENTS FOR CRAB FISHERY PARTICIPANTS

Requiremen RCR Taking Deliveries of Crab | Calcher Vessel Harvesting Crab Catcher :g:éf;on& I-ée:aw':lsting or

Weigh all retalned quota by quota | Yes. On a scale approved by the | No. Yas. On a scale approved by

category prior to processing. State in which the RCR is lo- NMFS.

cated.

Scale testing requirements. Yas. On damand. N/A Yes. Scale must ba tested daily
when use is required.

Printed record of scale weights. Yes. N/A Yes, Printed record of scale
weights for unprocessed crab as
well as for processed product.

Operate under an approved catch | Yes, No. No.

monitoring plan {CMP).

Offload requiremeants. No. Yos. All offfoads must be ta an Yes. All product must be

RCH. Vessel may no! leave RCR | offloaded on shora.
untll reporting of offload is com-
plelad.

Product weighing requiremaents. No. N/A Yes. All product must be wsighed
on a scala approved by the State
in which product ofiload takes
pleca.

Vessel Monitoring Systemn (VMS) | N/A Yas. Yes.

requiremenis.

Provide Cbsarver work station. No. No. Yes.,

Catcher/Processors Catch-Weighing and
Monitoring Hequiremenls

NMFS proposes to require all crab

_ IFQ harvested and processed by CPs be
weighed at-ses prior to processing.
These catch weighing requirements
include ths following:

{1) Scales must mest the performance
and technical requirements specified in
appendix A to part 679. At this time,
NMFS has approved scales produced by
Marel hf and Skanvasgt International A/
§ for weighing total catch. Mare] hf,
Skanvaegt International A/S and Pols hf
manufacture scales that have been
approved for use by observers,

(2) Each scale must be inspected and
approved annually by a
NMFS-approved scale inspector,

(3) Each observer sampling scale must
he accurate within 0.5 percent when its
use is required.

{4) The cbserver sampling scale must
be accompanied by accurate test weights
sufficient to test the scale at 10, 25 and
50 kg or, if the scale is denominated in
pounds, at 25, 50 and 100 lb.

{5) Each scale used to weigh crab
must be tested daily. Automatic hopper
scales must be tested at their minimum
and maximum capacity using certified
test weights. Flow scales must be tested
with no less than 400 kg of fish or other
tesi material.

{6) When tested, a flow scale and the
observer sampling scale must agree

within 3 percent. An antomatic hopper

scale must be accurate within 2 percent
when compared with the known weight
of the certified test weights,

(7) Scales must produce a printed
record of all crab retained by the vessel.
This record must be printed no less than
once every 24 hours when use of the
scale is required.

In other programs where NMFS
requires all catch be weighed at-sea,
NMFS also requires that an observer be
on duty whenever catch may be
weighed. Because fishing operations
occur on a 24 hour hasis, this generally
requires that the vessel carry two
observers, This is necessary because no
catch-weighing system is tamper proof
and NMFS ensures that all catch is
being weighed by requiring an observer
to be on duty at gl times. This allows
NMFS to audit the vessel’s reported
weight of groundfish against the
observer’s data. However, the crab
fisheries differ from the groundfish
fisheries in two important ways. First,
the final Council motion establishing
the Program delegated observer coverage
responsibility to the State of Alaska,
and, at this time, the State requires GPs
to provide only a single observer.
Second, crab are far more valuable per
pound than groundfish. Thus, while it
is probably not practical for vessel crew
1o attempt 10 bypass the scale with
groundfish, it may be more tempting to
do so with a comparatively high value

product such as crab. Because of these
differences, NMFS believes crab weights
must be audited at the point of offload.
This would require a crab CP to offload
all product shoreside at a designated
port and weigh that product on a scale
approved by the State in which the
offload tekes place. These offload
pmduct-weigEing raquirements include
the following:

(1) Oﬁloaf all product to a shoreside
location in the United States accessible
by road service or regularly scheduled
air service.

(2) Weigh all product on a scale
approved by the State in which the RCR
is located, which must be equipped
with a printer.

(3} Report the total weight of the
offload to NMFS,

Observer sampling stations provide a
location where observers can work
safely and effectively. While the
Program delegates observer coverage
requirements to the State of Alaska,
NMFS believes a quota type program
necessarily imposes new duties on
observers because of the increased
season length and subsequent need to be
on station more often. In spite of the
requirements detailed above for full
accounting of product, observers would
still play an important role in ensuring
catch weights are accurately reported. In
order 1o facilitate these duties, NMF3S is
proposing to require vessels to provide
minimal work areas and facilities for the
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use of the cbserver, NMFS proposes to
require that CPs provide the following
for observers: .

(1) An observer work area for
sampling unsorted crab. The work area
must be no less than 6 square meters -
and no less than 1 meter on each side.
The work area must be located within
3 meters of where the vessel crew sort
crab.

(2} An observer work area for
sampling retained crab. The work area
must be no less than 1 meter on each
side. The work area must be located
downstream from the scale used to
weigh total catch and upstream from the
area where crab are processed.

(3) The observer work area for
sampling retained crab must be
provided with a NMFS-approved
motion compensated platform scale
located within 5 meters of the work
area. Clear and unobstructed passage
must be provided between the scale and
the observer work area. The scale must
be accompenied with certified test
weights sufficient to test the scale at 10,
25 and 50 kg (or 25, 50 and 100 1b if
scale is denominated in ib). The scale
may also be used by vessel crew, but
must be available to the observer at all
times.

{4) Both observer work areas must be
protected from extreme weather and
unusual safety hazards.

(5) Vessel crew may use both observer
work areas, but the entire area must be
availabls to the cbhserver whenever the
observer is working,

(8) The vessel owner must prepare a
diagram, drawn to scale, showing the
location of both observer work areas.
The diagram must be retained on board
the vessel whenever the vessel is
harvesting or processing crab quota.

Registered Crab Receivers
Catch-Weighing and Monitoring
Requirements

This proposed rule would establish a
new catch monitoring system for RCRs.
The catch management goals established
by NMFS for the crab fisheries are the
same for the inshore and offshore
sectors. However, NMFS does not
believe the regulations developed for
CPs are adequate for inshore processors
and other RCRs for two reasons. First,
inshore processors vary more in size,
facilities and Jayout than do CPs.
Second, the State is responsible for
approving scales used for trade within
the State in which the landing is made
and has developed an effeclive program
for their inspection and approval.

Catck Monitoring Plans

The catch monitoring system
developed by NMFS for CPs is based on

a standardized system of round weight
accounting and offload monitoring,
Because of the wide variation among
RCRs, NMFS believes a
performance-based catch monitoring
system {s more appropriate for this
sector. Under this system, each RCR
would be required to submit a Catch
Monitoring Plan {CMP) to NMFS for
approval. The CMP would detail how
the RCR would meet the following
standards for each location where crab
would be received:

(1) All crab, including crab parts, and
dead or otherwise unmarketable crab,
must be sorted and weighed by quota
category. The CMP must detail how and
where crab are sorted and weighed.

{2) Scales used for weighing crab must
be identified by serial number.

{3) Scales identified in the CMP must
be accurate within specified limits. For
each scale identified in a CMP, a testing
plan must be developed showing how
the RCR will test the scale, where the
required test weights are located, and
what personnel are responsible for scale
testing.

{4) A printed record of the weight of
each delivery must be produced, A
sample copy of the printed record must
be included in the CMP.

{5) The CMP must designate an
observation area, The observation area is
a location where an individual may
monitor the offloading and weighing of
crab during a delivery. From the
observation area, an individual must
have an unobstructed view or be able
otherwise to monitor the entire offload
of crab between the first location where
crab are removed from the boat and a
location where all sorting has taken
place and alt quota has been weighed.
The abservation area must be accessible
to authorized personnel, be sheltered
from the weather, and not be exposed to
undue safety hazards.

(6) The CMP must designate a plant
liaison. The plant liaison is responsible
for orienting new observers or
NMFS-autharized personnel to the
plant, assisting in the resolution of
NMFS or observer concerns, and
informing NMFS if changes are made to
the CMP.

(7} The CMP must be accompanied by
a scale drawing of the plant showing
where crab are removed from a
delivering vessel, the observation area,
all scales used to weigh crab, and each
location where crab is sorted.

(8) All offleading and weighing
locations detailed in the CMP must be
locaied on the same vessel or in the
same geographic Jocation. f a CMP
describes facilities for the offloading of
vessels al more than one location it

must be possible to see all locations
simultaneously.

Each CMP location would be
inspected by NMFS or NMFS
authorized personnel to ensure the
layout conforms to the elements of the
plan. A CMP that meets all of the
standards would be approved by NMFS
for 1 year, unless during the year
changes are made in plant operations or
layout that do not conform to the CMP.
After 1 year, NMFS would review the
CMP with plant management to ensure
the CMP has been implemented and the
standards continue to be met.

Proposed catch weighing standards
for CPs are based on the use of scales
approved by NMFS. Because Federal
and State scale appraval standards
differ, most NMFS-approved scales are
not legal for trade in most States and
most State-approved scales do not meet
NMFS criteria for inseason testing and
anditing. NMFS believes the State in
which the landing is made should be
the primary authority responsible for
approving and testing scales located
onshore or on vessels anchored inside
the territoria) sea and that weighing crab
delivered inghore on scales approved by
NMFS is unnecessary. Under existing
State regulations, crab buyers and
processors are required 1o weigh all
catch that is bought or sold on
State-approved scales. In most states,
including Alaska, these scales must be
inspected annually by State-authorized
inspectors.However, State regulations
generally do not provide for inseason
testing of scales nor do they require that
scales produce a printed record of each
delivery, NMFS believes these are
essential featlures of an acceptable catch
weighing system. Therefore, NMFS has
developed a catch-weighing system that
implements these additional features
within the existing framework of State
scale inspection and approval.

Thus, this proposed rule reflects
cooperative State and Federal
development of catch wejghin
requirements for RCRs and includes the
following provisions:

(1) As described above, each RCR
would be required to submit a scale
testing plan as part of its CMP that
describes the procedure the plant will
use to test each scale identified in the
CMP. The testing plan would list the
test weights and equipment required to
test the scale, where the test weights
and equipment are stored, and the
names of the plant personnel
responsible for testing the scale. Test
amounts for various scale types are
shown in Table 15.

(2) Test weights would have 1o be
certified at least biannualiy by a
metrology laboratory approved by the
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National Institute of Standards and
Technology (NIST).
(3) NMFS or NMFS-authorized

Eersonnel could request that any scale

e tested in accordance with the testing
plan, provided the scale had not bsen
tested and found accurate within the
past 24 hours,

(4) Each scale would have to be
accurate within the limits specified in
Table 15 when tested by the plant staff,

(5) Each scale used to weigh catch
must be equipped with a printer to
provide a printout or printouts showing
the total weight of each delivery, which
would have to be generated after each

delivery had been weighed. The
printouts must be retained by the plant
and made available to NMF5-authorized
personnel, including observers. See
Tables 15 and 16 for details:

TABLE 15—TEST WEIGHT AND TEST LOAD AMOUNTS THAT WOULD BE REQUIRED TO PERFORM INSEASON TESTING ON

VARIOUS SCALE TYPES AND CAPACITIES

Scale Type Capacity! Test Weights? Test Loads®
Automatic Hopper Dt 150 kg Minimum Weighmeni! or 10 kg, | Minimum?
whichever is greater
Maximum? Maximum?!
Autematic Hopper =150 kg Minimum weighment® or 10 kg, Minirnum?
whichever is greater
25 percent of Maximum' or 150 | Maximum?
kg, whichever is greatsr
Platform or flatbed 0to 150 kg 10 kg Not Acceplable
Midpoint
Maximum?
Platform or flatbed »150 kg 10 kg Not Acceplable
12.5 percent of Maximum® or 75 | 50 percant of Maximum® or 75
kg, whichever is greatar kg, whichever is greater
25 percant of Maximum® ar 150 | 75 percent of Maximum? or 150
kg, whichever Is greater kg, whichever is greater

1These amounis will be shown on the scale marking plate.

2Test Weights are weights that have been approv
3Test lvad is any combination of 2pproved tesl weriF
woighis must be weighed on an accurate observer platio

TABLE 16—PROPOSED MAXIMUM PER-
MISSIBLE ERRCRS FOR INSEASON
SCALE TESTING?

AR | M
0-500 1
501-2,000 2
2,001-4,000 K|
>4,000 4

Maximum penmissible errors and lesting
procedure for inseason tesiing are not the
sama as for State scale approval, A scale thai
is accurate for the purposes of inseason test-
ing may or rmay not ba accurate enough to be
apgroved by the Stata.

Division size is shown on the scale’s mark-
ing plate.

Catcher Vessels Catch Monitoring
Fequirementis

Under this proposed rule, NMFS is
not requiring catcher vessels to weigh
their own catch. Rather, the proposed
catch-accounting system would be
based on data received from the RCR.
Because this is the location where all

by a NIST-approved labaralory.

rm scale at the time of each use.

non-CP catch accounting would take
place, NMFS would require that all crab
retained by a catcher vessel be landed
to an RCR. The proposed regulations do
not make any exceptions for activities

- such as dockside sales or tendering.

Thus, if a holder of CVQ or CVCIFQ
wished to sell their own catch to the
general public, the quota holder would
be required to be an RCR and to conduct
the officad of crab from the vessel in
accordance with the requirements
described above for an RCR.

Interagency Electronic Reporting
System (1ERS)

The RCR would obtain at his or her
own expense, hardware, software, and
Internet connectivity to support Internet
submissions of the crab rationalization
(CR) crab landing report on the IERS.

IERS application for user ID. Each
RCR permit holder would submit a data-
entry application to the Regional
Administrator to provide information
needed 10 process account access into
the IERS. The IERS will provide a web
page where the applicant would enter
information. The IERS would confirm

s and other maierial specifisd in the scele lesiing plan. Test material other than test

that all required information is
submitted, that the information entered
is in correct format, and also that the
requested user ID is not already in use.
The JERS would generate a PDF
document from the information entered
by the applicant. The user would sign
and submit the form. An Agency IERS
staff would review the form, confirm
that the user should be authorized for
the system, and would activate the user
on the IERS. The IERS would then send
the user(s) an email telling them they
cant now use their new user ID,

CA Crab Landing Report. The CR crab
landing report (internet version and fax
version) would be submitted through
the IERS, which is the result of
coliaboration among NMFS Alaska
Region, International Pacific Halibut
Commission, and State of Alaska,
Department of Fish and Game (ADF&G).
The CR crab landing report is the first
step of a complete, unified IERS that
wonld be extended in future years to the
groundfish fisheries, IFQ, and CDQ
halibut fisheries. This internet repon
would replace the paper ADF&G fish
ticket for debiting CR crab landings. All
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retained CR crab catch would be
weighed, reported and debited from the
appropriate IFQ or IPQ account under
which the catch was harvested or
received, as appropriate. The IERS is a
more convenient, accurate, and timely
method of reporting.

Additicnally, the proposed IERS
would provide continuous access to IFQ
and IPQ accounts. These provisions
would make recordkeeping and
reporting requirements less burdensome
on participants by allowing participants
to more efficiently monitor his or her
accounts and fishing activities.

Catcher/Processor Offfoad Report

An RCR recsiving CR crab that were
harvested and processed by a CP must
complete a CP offload report at the time
of offload and attach a scale printout
showing gross product offload weight.
Crab weights must be audited at the
point of offfoad. This report would
allow audit comparisons of catch
accounting information between the
vessel’s reported weight of crab with the
observer's data,

ECCO Annual Report for an ECC (see
Approval criteria for an Application for
Transfer of QS/IFQ to or from an ECCO).

Vessel Monitoring System (VMS)
Regquirements

Under the proposed rule, a vessel that
harvests crab in the crab fisherias,
including a vessel harvesting CDQ or
Adak allocations, would be required to
have aboard an operating
NMFS-approved VMS transmitter at any
time when the vesse] has crab gear on
board. These transmitters sutomatically
determine the vessel’s location several
times per hour using Global Pasitioning
System (GPS]) satellites and send the
position information to NMFS via a
mobile communication service provider.
The VMS transmitters are designed to be
tamper-resistant and automatic. The
vessel owner should be unaware of
exactly when the unit is transmitting
and would be unable to alter the signal
or the time of transmission.,

NMFS believes a VMS system is an
essential component of a rationalized
crab fishery. A VMS system would
allow NMFS to verify where fishing is
taking place and ensure that vessels
harvesting crab were permitted 1o do so
and that harvested IFQ is properly
debited. A VMS system also allows
NMFS to track vessels as they arrive in
port to offload crab or crab product.
This helps to ensure all landings are
properly made ta an RCR and the
landing is properly debited from the 1IFQ
holder’'s account.

NMFS§ has approved VMS system
components manufactured by several

vendors. Additional details concerning
these VIMS components may be found in
the NMFS' notice of approval of these
VMS components published in the
Federal Register on April 15, 2004 (69
FR 1986). :

Economic Data Collection

. The Program includes a
comprehensive economic data
collection program to aid the Council
and NMFS in assessing the success of
the Program and developing
amendments necessary to mitigate any
unintended consequences. The data
would be used to study the economic
effects of the Program on harvesters,
Pprocessors, and communities.
Participation in the data collection
program would be mandatory for all
participants in the fisheries.

The Magnuson-Stevens Act authorizes
a mandatory economic data collection
system that would provide analysts with
information necessary to study the
impacts of the Program and to ensure
the Program would equitably distribute
henefits between the harvesting and
processing sectors and provide a stable
economic environment. The
Megnuscn-Stevens Act also authorizes
NMFS to supply economic data to the
Federal Trade Commission (FTC) and
the Department of Justice (DOJ) for
anaiysis by those agencies. The
authority to collect a wide variety of
economic data from both harvesters and
processors is exclusive to the crab
fisheries,

Selection and Scope of Work for the
Data Collection Agent

To address concerns for strict control,
over sensitive economic data, collection
of economic data would not be
performed by NMFS but by a third-party
agent, or Data Collection Agent. NMFS
has determined the Pacific States
Marine Fisheries Commission (Pacific
States) would be the Data Collection
Agent, although NMFS is authorized to
select any appropriate entity. NMFS
would establish the regulatory structure
for mandatory submission of economic
data by harvesters and processors.
Pacific States would establish systems
{]or the collection and compilation of the

ata.

Pacific States, in a cooperative
agreement or another form of a
procurement agreement with NMFS,
would be authorized to collect data,
ensure confidentiality of the data by
following all statutory and regulatory
data confidentiality guidelines, and
release the data to NMFS and other
authorized users. Among other duties,
Pacific States, acting as an ageni for
NMFS, would identifv submitlers,

forward EDRs to submitters and collect
the data. Once received, Pacific States
would act as a storehouse for the data
and provide it only to authorized users
and only in authorized form,

In instances where NMFS economists,
Council staff, or other authorized ugers
accessing the data for crab management
analysis or report purposes request data,
Pacific States would furnish them but
eliminate or remove the identifiers for
the submitter. This would make the data
“blind” to these users. Howaever, if the
data are requested by NMFS
Enforcement, NOAA GC, RAM, DO, or
FTC, and the purpose is connected to
law enforcement or qualification for QS,
P8, [FQ, IPQ, and other Federal
permits, Pacific States would pravide
the data and the identity of the
submitter,

Pursuant to a procurement agreement
with NMFS, Pacific States would be
authorized to establish a method and
protocol for ensuring accuracy of the
data submissions. Measures to verify the
accuracy of the data would include
consultation with NMFS economists
and analysts to ascertain anomalies,
outliers, and other deviations from
averaged variables, The principle means
to verify data would be consultation
between Pacific States staff and the
submitter when questions arise
regarding data. To assure timely
resolution of verification consultations,
submitters would be required to
respond to Pacific States inquiries
within 15 days. Pacific States would
request oral or written confirmation of
data submissions and request copies of
or review documents or statements that
would substantiate data subrnissions.
Data in EDRs would be amended by
Pacific States in response to submitter
requests and the results of the follow-up
verification processes.

EDR audits would occur either
through rendom selection or when
circumstances require more thorough
review of the submissions. Pacific
States, in instances where a random
andit occurs or an audit is otherwise
justified, would retain a professional
auditor/accounting specialist who
would review and request financial
documents substantiating economic
data that is questioned. In an instance
where data cannot be verified or
concerns resolved by Pacific States,
NMFS would request referral of the
matter to the auditor for further
disposition.

acific States would provide support
for arbitrators for binding arbitration. if
an arbitrator is involved in price
determinations for parties 1o binding
arbitration, Pacific States would, at the
reques! of a binding arbitrator, supply
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detailed revenue, landing, and
production data to the binding
arbitrator. The information supplied to
the arbitrator by Pecific States would be
aggregated so as to avoid releasing
conﬁsential information,

Type of Data to Be Submitted

Cost, revenue, production, and
ownership data would be submitted in
an EDR. Relevant state and local
fishing-related taxes would be reported.
The data would assist in the analysis of
the variable costs of processors and
harvesters. Data on fixed costs would
not be collacted unless such data
informs the analysis of industry varieble
costs. NMFS would require submission
of data recommended for collsction by
the Council’s data collection committee,
This committee reviewed NMFS’
economist’s data surveys and proposed
additional data to be collected. The
surveys that resulted from the
committee deliberations are the
foundation for the EDRs.

To analyze local and regional seafood
employment, owners and lease holders
of vessels submitting annnal EDRs
would submit State of Alaska crew
license numbers and Commercial
Fisheries Entry Commission permit
serial numbers of their harvesting and
processing employees. Additionally,
identification of number of employees
or crew, and their home state or country
would be provided in the EDRs.

There would be two variations of the
EDRs, an historic EDR and an annual
EDR. The first would raquire
submission of historical-based economic
data. Historical data would capture
economic data from 1998 through 2004,
It would capture pre-Program
implementation data for comparison to
the economics of harvesting and
processing before and after Pro
implementation. The annual EDR would
capture economic data on an annual
basis at the conclusion of each calendar
years' crab fisheries.

For a crab harvester or CP, the annual
EDR data collection system is based on
collection of data relating to costs and
revenues for a vessel. For crab
processing entities, the data collection
system is based on collection of costs
and revenues for a processing company
or plant, Processor submitters would
distinguish data stemming from custom
processing and business with affiliated
processors from otherwise standard

operations data.
The EDR forms would be accessible to

submitters on the NMFS Alaska Regicn
wehbsite al www.fukr.nooa.gov. Persons
may download the form to complete
manually or may complete it
elecironically on the website. Paper

copies of the forms would also be
mailed directly to identified persons.
Persons would submit the completed
EDRs to Pacific States.

Wheo Must Provide an EDR

Participants in the crab fishing
industry harvesting or processing fish
under Magnuscn-Stevens Act authority
after enactment of Pub, Law 108-199 on
January 23, 2004, would submit data in
the EDR. The members of the crab
industry include a potentially broad
range of individuals, corporations,

artnerships, and other business
ormations. Both owners and lessees of
fishing vessels and processin
operations would be responsible for
submission of the EDR.

Because of the contractual nature of
leasing vessels or processing operations,
whether someone]l:;as leased a vessel or
Erocessing operation remmains a private

usiness matter and not apparent to
NMFS. To ascertain leasing
arrangements and determine who is a
lessee that should submit an EDR,
NMFS$ would be requiring the lessors to
identify his or her lessees in the EDR
and QS or transfer afplﬁlications.

Some members of the harvesting and
processing industry who NMFS has the
authority to require submission of an
EDR would not be required to submit an
annual EDR. Persons who hold Q8. such
as those who hold CPC QS, that do not
own or lease a vessel, would not be
required to submit an annual EDR.
Additionally, harvesters and processors
of creb not includad in the Program,
such as Norton Sound red king crab,
would not be cbligated to submit annual
or historic EDRs for that crab.

For catcher vessels owners submitting
historic data, there would be a sample
based selection of owners of these
vessels for submission of any 3 years
selected between1998 through 2004,
Catcher vessel owners would not be
required to submit historical data for all
years 1998 through 2004 because of the
extraordinary reporting burden this
would entail. A notice published in the
Federal Register would identify each
vessel selected for submission of catcher
vessel historical data. The owner or
lessee of the vessel weuld be required
to submit the EDR.

Catcher/processor EDRs would
consist of one form for annual data and
one form for historical data and would
not require submission of both
“harvester” and "processor’” EDRs,
unless, the person owned or leased a
vesse] that also operated as a catcher
vessel during the specified year, The

submitter of the historical EDR for a CP
would be the owner or lessee of a vessel
that made ai least one landing of crab

in the years 1998, 2001, or 2004, as
there is an insufficient number of CPs to
apply a sample based selection
submission requirement.

For shore-side and stationary floating
processors, the submitter of the EDR
would be the owner or lessee of a
processing company consisting of one or
more fish processing plants. For
processors, the submission of the EDR is
required if they qualified for or received
Qs, PQS, IFQ, or IPQ. Data would be
reported for individual plants owned by
the submitter. For historical data

‘submissions, owners or lessees of

processing companies processing crab

in 1998, 2001, or 2004, and who would
be participating in the Program, would
be required to submit these data in the

NMFS has determined that there are
persons that do have historic data from
the years 1998 to 2004 that would not
be required to submit an EDR. The effect
of eliminating this historical data on the
18 month and 3 year review of Program
is not possible to determine at this time,
but would be better understood at the
conclusion of the verification process
for historical EDR data.

The owner or lessee of the fishing
vessel or processing company required
to submit the EDR may appoint a
contact individual, who on his or her
behalf, would respond to inquiries and
verification processes from Pacific
States regarding data and the EDR.

Because EDR submission is
mandatory, NMFS must ensure thera are
compliance incentives. In addition to
incentives to avoid enforcement actions,
another incentive would be to withhald
issuance or transfer of IPQ, PQS, IFQ, or
QS should a submitter fail to submit an
EDR. For example, if a prior year's EDR
is not submitted by a crab [FQ applicant
who was obligated to submit the EDR,
the permit application would be
considered incomplete by NMFS, the
permit application denied and an IAD
issued setting forth the facts, a _
discussion and determination. Upon
issuance of the IAD, NMFS may
withhold issvance of any new IF(} or
JPQ and disapprove any transfer of IFQ,
1PQ, and/or Q8, PQS to or from a permit
holder until final agency action. An
aggrieved permit or transfer applicant
could appeal an IAD through the Office
of Administrative Appeals (DAA) in
NMFS as described at § 680,43, An 1AD
that is not appealed within 60 days of
issuance of the OAA, would become a
final agency action. To facilitate NMFS'
determination of whether an application
is complete by virtue of completion of
a prior years’ EDR, Pacific States would
inform NMFS of the status of EDR
submissions. If the application was
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otherwise complete, NMFS would
provide the permit for IFQ or IPQ once
the submitter files the EDR with Pacific
States.

Submission Deadlines for EDRs

Submission deadlines for both
historical and annual EDRs would
correspond with availability of the data
to the submitters, providing sufficient
time for preparation, and providing
NMFS with sufficient time to prepare
reports based on the data for Program
review. NMFS would require an annual
EDR be submitted each year on or before
May 1, encompassing the previouns
calendar year. An EDR for historical
data would be submitted no later than
60 days after the effective date of the
final rule. The EDR for catcher vessel
historic data would be required to be
submitted within 80 days of publication
of a Federal Register notice identifying
vessels that must submit historic data to
Pacific States.

DOJ/FTC Review of the Program

Section 313(j)(6} of the
Magnuson-Stevens Act states there is no
waiver of the anti-trust laws of the
United States for persons receiving PQS.
Anti-trust laws include the Sherman
Act, (15 U.8.C. sec. 1, et seq.}, the
Clayton Act, (15 1.8.C, sec 12, et seq.),
and the Federal Trade Commission Act
(15 U.8.C. sec. 41, et seq.). The Federal
anti-trust laws are enforced by criminal
and civil enforcement actions brought
by the Antitrust Division of the DOJ,
and civil enforcement actions brought
by the FTC.

Although the Program proposes caps
and limitations on the accumulation
and holding of PQS, there remains
potential for consolidations resulting in
anti-competitive conduct or price
collusion. To the extent possible
through information collectible in the
Program and to reduce the potential for
violations of the anti-trust laws and
related concerns, the Program would
provide for review of processor activity
by DO}, or FTC. This information would
assist analysis of consolidations and
market impacts of processor activities.

Pursuant 1o section 313(j)(6) of the
Magnuson-Stevens Act, NMFS has
consulted with DOJ and FTC to develop
and implement & system for accessing
data and information DO} and FTC have
identified as helpful 1o them. In general,
access to collected information in the
Program would shorten investigation
time by DOJ or FTC and possibly lead
to earlier detection of anti-competitive
conduct. Access 1o the informaticn
would be for the perpetuity of the
Program. Should DO} and FTC require
additional information in the future,

NMFS would take appropriate actions to
provide for its collection to the extent
authorized under the Magnuson-Stevens
Act.

To assist determination of whether
anti-competitive conduct, price
collusion, or violations of the anti-trust
law exist, the Program, principally
threugh memorandums of
understanding and administrative
precesses, would aothorize and allow
access to data and information to DOJ or
FTC. When either DOJ or FTC request
information held by NMFS or any
NMFS agent, access to it would not be
conditioned or restricted, and access
would be contemporaneous with the
request, ar provided routinely through a
data report. For example, Pacific States,
who would be a NMFS agent for
collection of economic data from
members of the crab harvesting and
pracessing industry, would provide DOJ
and FTC access to these data. DOJ and
FTC would also have access to the
identity of the submitters of the data
both for the economic data and any
other information held by NMFS or its
agents.

The information that would be
available to DO] and FTC includes the
following: all data submitted in EDRs by
any submitter, including catcher vessel
owners and lessees, and zll varieties of

rocessors, including owners and

essees of processing entities. All QS
holder information would be accessibie
by DOJ or FTC. This includes
information required by and provided in
permit applications, transfer of QS , and
related forms submitted to RAM. If an
application requires submission of &
copy of a contract for sale of QS ora
permit for annual issuance of IFQ or
IPQ, a copy of such contract could be
accessed by DOJ or FTC,

Cost Recovery and Fee Collection

Section 304(d}(2)(A} of the
Magnuson-Stevens Act requires the
Secretary to “collect a fee to recover the
actual costs directly related to the
management and enforcement of
any...individual fishing quota program
[or) community development quota
program.” As 2 quota program, the
Program must follow the statutory
provisions set forth by section 304(d)
and section 313(j) of the
Magnuson-Stevens Act.

Paragraphs 304(d){2){B) and (C) of the
Magnuson-Stevens Acl specify an upper
limit on fees, when the fees must be-
collected, and where the fees must be
deposited. Section 303(d}{4) of the
Magnuson-Stevens Acl allows NMFS (o
reserve up to 25 percent of the fees
collected for use in a loan program to
aid in financing the purchase of quota

by entry-level and small-vessel
fishermen.

The Magnuson-Stevens Act specifies
the following with respect to the
impaosition of cost-recovery fees:

ljl) ) Fees are collected to recover actual
costs directly related to actual
enforcement and management of an
individual fishing quota program or
community development quota program
that allocates a percentage of the total
allowable catch of a fishery to such

Fogram;

(2) Fees must not exceed 3 percent of
ex-vessel value;

(3) Fees collected under this program
are in addition to any other fees charged
under the Magnuson-Stevens Act;

(4) With the exception of money
reserved for the loan program, fees must
be deposited in the Limited Access
System Administrative Fund (LASAF)
in the 10.8. Treasury; and

(5) Fees must be collected at either the
time of a legal landing of harvested fish,
filing of a landing report, or the sale of
such fish during a fishing season or in
the last quarter of the calendar year in
which the fish zre harvested.

Saction 313(j} of the
Magnuson-Stevens Act provides that the
Secretary will approve a cost recovery
program for the Program, conducted in
accordance with the existing halibut
and sablefish cost recovery program.
Similar to the halibut and sablefish cost
recovery program, the Crab
Rationalization cost recovery program
would allow for the collection of actual
management and enforcement costs up
to 3 percent of ex-vessel gross revenues
and a loan program based on 25 percent
of the fees collected.

Section 313(j) provides several
additional provisions specific to the cost
recovery program to accommodate the
pracessing component of the Program
and to address problems experienced
under the halibut and sablefish cost
recovery program. Unique to Crab
Rationalization, the Council authorized
the collection of 133 percent of actual
costs of management, which would
provide for fuller reimbursement of the
management and enforcement costs of
the program after allocation of 25
percent of the cost recovery to the loan
program, Additionally, the Council
provided that cost recovery fees would
be paid in equal shares by the
harvesting and processing sectors and
that CPs, being a combination of both
sectors, would pay the full fee
percentage.

Cost Recovery Program Description

NMFS developed the cost recovery
program in conformance with statutery
requirements and 1o provide for partial
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compensation to the agency for the
added costs of management and
enforcement of the Program. Key
provisions of the cost recovery program
include (1) a new definition and
application of “'fee liability,” (2) the
establishment of an RCR permit system
to streamline management and
reporting, (3) the establishment of a
“crab fishing year™ for biological and
administrative purposes, and (4) a new
administrative process that requires the
collection and submission of fess by .
RCRs rather than requiring separate
billings for each individual crab
rationalized aliocation (crab allocation)
holder, The crab allocatigns include
IFQ, Crew IFQ, IPQ, CBQ, and the Adak
community allocation. This system
would impose less of an administrative
burden on the industry as & whole,
provide mare efficiency in the agency
sdministrative process, and reduce the
overall cost of managing the Program.

Generally, any crab allocation holder
would incur a cost recovery fee liability
for every pound of crab landed in the
crab fisheries. The RCR permit holder
would be responsible for collecting any
fae liability for the crab allocation
holder landing crab and self-collecting
any fee liability for all crab landed at
that facility. Under a CD(Q or the Adak
community allocation, the hervester
delivering the crab on behaif of the
community entity to the RCR would be
respongible for paying the harvester
share of the fee liability at the time of
landing to the RCR. The RCR permit
holder would be responsibie for
submitting this payment to NMFS on or
before the due date of July 31 following
the crab fishing year in which payment
for the crab was made. The dollar
amount of the fee due would be
determined by muitiplying the fee
percentage {not to exceed 3 percent) by
the ex-vessel value of crab debited from
the allocation.

Registered Crab Receiver

NMF$ determined the need for a focal
point for landing crab to ensure proper
monitoring and enforcement of the
rationalized fishery, Subsequently,
NMFS determined that, under the
Program, it must identify and receive
reporting from all entities that receive
and/or process crab. As a result, NMFS
concluded that all persons who receive
and/or process crab must apply for and
possess an RCR permit before receiving
any crab. This designation would ensure
that all processors who receive crab,
whether or not they possess IPQ, would
be responsible for any fee liabilities
associated with any crab received by
those processors.

Fee Percentage

Three percent of the ex-vessel value of
crab harvested under a quota program is
the maximum fee amount allowed by
section 304(d)(2)(B) of the
Magnuson-Stevens Act. This proposed
rule would set a 3 percent fes at the start
of each crab fishing year, but would
allow the Regional Administrator to
reduce the fee percentage if actual
management and enforcement costs
could be recovered by using a smaller
percentage, NMFS recognizes that in
order for fishermen to budget their
costs, they need to know the fee
percentage that would apply to any crab
deducted from a crab allocation in a
crab fishing year at the time of sale.
Based on preliminary calculations,
NMFS expects that 3 percent of
ex-vessel value would not cover the
management and enforcement costs of
the Program. NMFS proposes to begin
the cost recovery program by using the
maximum of 3 percent and, if possible,
adjusting the fee downward in the
following season. The fee percentage
calculation adjusts for overpayment of
the management and enforcement costs
through a variable thet considers the
balance in the LASAF account.

Calculating Ex-vessel Value

The ex-vessel value of a crab landing
would equal the sum of all payments of
monetary worth made to fishermen for
the sale of crab (e.g., ex-vessel value =
cash payment + bait discount from
processor + bonus). This would include
any retro-payments (e.g., bonuses,
delayed partial payments, post-season
payments) made to any crab allocation
helder for previously received crab.
Retro-payments would be part of the
ex-vessel value and, as such, carry a fee
liability. The fee liability for
retro-payments would be based on the
crab fee percentage in effect at the time
the crab was received by the RCR. If
crab allocation holders receive
retra-payments after the initial payment,
but during the same crab fishing year,
tha cost recovery fee for those
retro-payments would be due by the
following July 31. If retro-payments
were received by crab allocation holders
during the year following the crab
fishing year when those crab were
landed, cost recovery fees associated
with those post-season retro-payments
would be due the following July 31. In
other words, no matter when the crab
was received by the RCR, the cost
recovery fee would be due by July 31 of
the crab fishing year following the crab
fishing year in which pavment was
received.

Ex-vessel Value

Throughout this section, “value”
refers to the worth, in U.S. dollars, of
any amount of crab as determined by
the sale, or potential economic return
for the sale, of those crab. “Value" shall
also include any money, services, or
goods-in-kind exchanged for crab.
*Price” is the worth in U.S. dollars, for
1 1b (0.45 kg) of crab debited from any
allocation. Therefore, in this context,
value and price mean the same thing
only when describing the worth of 1 1b
{0.45 kg) of crab when sold. For
purposes of determining cost recovery
fees, NMFS would distinguish between
two types of ex-vessel values:
“shoreside ex-vessel value” and “CP
ex-vessel value.” Shoreside ex-vessel
value would be the emount of money an
RCR permit holder paid for any crab he
or she received. As explained below,
this proposed rule would establish CP
ex-vessel values to accommodate the
special conditions for CPs who conduct
processing on board the vessel.

Shoreside Processor Ex-vessel Value

For the shoreside processing sector,
NMFS would define ex-vessel value as
the value paid by the RCR to the
allocation holder at the time of receipt.
Shoreside RCR permit holders would
calculate and retain both the harvesting
and processing sector’s fee liability
portions for any crab debited from an
allocation based on the value paid for
that crab, This method of determining
ax-vessel value for the shoreside
processing sector requires no prior
calculation of ex-vessel value by NMFS
because the shoreside processors would
determine the ex-vessel value at the
time they receive the crab from the
allocation holder, Shoreside processors
would pay the actual ex-vessel value,
which they would also use to calculate
fee liability.

CP Ex-vessel Value

For the CP sector, NMFS would
calculate the ex-vessel value based on a
weighied average of previous years’
shoreside ex-vessel values. This method
correlates with an existing method used
to calculate standard prices under the
halibut and sablefish IFQ program.
NMFS determined that using the
weighted average method for CPs
represents the method best suited for
achieving both equity and accurate
accounting for the CP sector. Based on
the information received through the
electronic reporting system, NMF5
would annually calculate and publish in
the Federal Register a list of CP
standard prices broken down by crab
species, month. and port or port group.
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The CP standard prices would remain
in effect until changed by the Regional
Administrator through publication in
the Federal Register the following year.
The Regional Administrator would
revise the CP standard prices annually
based on information regarding current
volume and value provided by RCRs
operating as shoreside processors, The
CP standard prices would be calculated
by NMFS to reflect as accurately as
practical the seasonal and regional
variations in the shoreside ex-vessel
prices of crab,

The information that wouid be
reviewed by the Regional Administrator
to determine CP standard pricas would
include the following: (1} Landed
pounds by crab species, port or
port-group, and date; [2) Totel ex-vessel
value by species, port or porl-group, and
date; and (3) Price adjustments based on
retro-payments.

Fee Liobility

Under this proposed ruls, NMFS
would identify the crab cost recovery
fee liability as the total fee owed by a
crab allocation holder based on the
applicable period’s fes percentage and
the ex-vessel value for the crab species,
as calculated according to
§ 680.44(a)(2)(i1}, including any
retro-payments, penalties, or interest.
Fea liability would be calculated b
multiplying the fee percentage by the
ex-vessel value of the crab. For example,
a crab allocation holder who lends 10
pounds (4.54 kg) of crab at an ex-vessel
price of $1 a pound under a fee
percentage of 3 percent is subject to and
must pay a fee of $0.03 for that crab.

A fee liability would attach to any
crab debited from an allocation during
a crab fishing year. By using the
“debited” designation rather than the
term “landed,” NMFS created a more
specific method of ensuring that RCRs
properly apply fee liability to crab. The
use of the term “landed” contradicts
Council intent to avoid imposing fees on
forfeited or confiscated crab. Although
deadloss must be debited from
allocations by statute and thus be
subject to crab cost recovery fee -
liability, the ex-vessel value of deadloss
would most likely be $0 and would
result in no fees.

Fee Liobility Celculation. The fes
amount would be the product (in U.S.
dollars) of multiplying the appropriate
ex-vessel value by the fee percentage
(up lo 3 percent). The RCR permit
holder would document the calculations
of fees based con applicable ex-vessel
values through the electronic reporting
sysiem provided by NMFS, The
following example shows how an RCR

ermit holder would calculate fee
iabilities.

Example of Ex-vessel Value
Determination. A crab allocation
fisherman makes & landing of Bristol
Bay red king crab at Dutch Harbor in
February that results in a debit of 1,000
1b (0.35 mt) from his or her allocation
{1,000 raw crab pounds). He or she sells
all the crab o a shoreside processor for
$1.00 per pound. If the fee percentage is
3 percent, then a shoreside RCR who
receives the crab would deduct $.015 for
each pound of crab received from what
he or she pays the allocation holder wha
landed the crab. The RCR would be
responsible for an additional $.015 for
each pound of crab received after
payment to the allocation holder for a
total of $.03 on every $1.00 of crab, or
3 percent. On the other hand, a CP
would be responsible for the full 3
percent from the same landing of crab.
The RCR would determine the ex-vessel
value as follows:

(Raw Crab Pounds Sold x Price per cyab Ib)
x Fee Percentage = allocalion or RCR Permit
Holder Fee

CP: (1,000 IFQ b x $1.00/1FQ 1b) x 0.03 =
$30.00

Shoreside Processor: (1,000 IFQ Ib x $1.00/
IFQ 1b) x 0.015 = $15.00

Allocation Harvester: (1,000 IFQ Jb x $1.00/
IFQ) b} x 0.015 = §15.00

Fishing Year

NMFS determined the need for a
“crab fishing year” to accommodate
biological and administrative
requirements of the crab fishery, The
praposed crab fishing year would run
from July 110 June 30 to support
molting and mating requirements for
crab, required biological surveys, the
State’s calculation of the TAC, and
Federal administrative applicetion and
permitting requirements. The proposed
rule would require all RCRs to submit
all fee liabilities and any associated
documentation by July 31 of the
following crab fishing year.

Paymem Submission

Instead of a billing system similar to
the halibut and sablefish IFQ) program,
this proposed rule would require all
RCRs to retain, document, and submit
all fee Jiabilities for themselves and any
crab allocation holders from which they
receive crab, NMFS determined that this
method provides the highest degree of
administrative efficiency with the
lowest burden on the affected public.
Under this method, NMFS would
eslablish the fee percentage for the
pending year based on a calculation
similar 1o that used under the halibut
and sablefish model. NMFS would

publish the fee psrcentage calculation in
the Federal Register prior to fishing for
the pending crab fishing year. All RCRs
would apply that fee percentage to any
crab they receive or process during the
period in which the fee percentage
applies.

RCR permit holders must collect all
fee liabilities for any crab received and
debited from a crab allocation
throughout the fishing year and submit
those fees by July 31 of the following
crab fishing year. Early payments would
be allowed but would not relieve an
RCR permit holder from any associated
reporting requirements.

Payment Compliance

An RCR permit holder who has
incurred a fee liability would be
required to pay the fee to NMFS by July
31 of the year following the crab fishing
year in which the applicable crab was
debited from a crab allocation and
payment was made. The issuance of
new permits would be-contingent on an
RCR's submission of his or her full fee
liability as indicated by his or her own
reporting. NMFS would provide due
process under an administrative appeals
system similar to that of the halibut and
sablefish IFQ) program for any RCRs who
cheose to challenge any dispute
regarding fee lizbility based on the RCRs
own submitted data. However, no
permit would be issued until his or her
full fee liability is received or there is
final agency action resolved in favor of
the RCR. Furthermore, any RCR that
fraudulently submits required
information regarding cost recovery fee
collection would face an enforcement
action under the prohibitions for this
section.

If an RCR permit holder has made a
time]K payment to NMFS of any amount
less than the fee lability indicated by
the RCR permit holder's own reporting,
the RCR permit holder has the burden
of demonstrating the fee amount
submitted is correct. If, upon
preliminary review of the accuracy and
completeness of a fee payment, NMFS
determines the RCR permit holder has
not paid a sufficient amount, NMFS
would, at any time thereafier, send an
IAD to the RCR permit holder. The IAD
would present the facts, explain those
facts within the context of the relevant
agency policies and regulations, and
make a determination as to the
appropriate disposition of the matter. In
the 1AD, NMFS would explain that the
RCR permit holdar's estimated fee
liability failed to correspond with the
RCR permit holder's own reporting and
would provide the correct fee liability
due as calculated from the RCR permit
holder’s own reporting. Upon issuance
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of an IAD, NMFS may withhold
issuance of any new IFQ, IPQ, or RCR
permit and disapprove any transfer of
1FQ, IPQ, PQS, and/or (S to or from the
RCR permit holder until final agency
action is taken, An aggrieved RCR
permit holder could appeal an IAD
through the OAA as described at
§679.43. An IAD that is not appealed to
the OAA within 60 days of issuance in
NMFS$ would become 2 final agency
action.

Upon final agency action, the RCR
would remain subject to several
conditions. If the final agency action
determines the RCR permit holder owes
additional fees and if the RCR permit
holder has not paid such fees, no new
RCR, IFQ, or IPQ permit(s) would be
issued to the RCR permit holder for the
current or subsequent crab fishing years
until the required payment is received
by NMFS. Additionally, the RCR permit
holder would continue to be restricted
from transferring or receiving by transfer
any PQS, QS, IFQ or IPQ. An RCR
permit holder could pay. under protest,
the disputed fee difference in order to
avoid permit restrictions. If NMFS does
not receive the required payment within
30 days of the issuance of the final
agency action, NMFS would refer the
matter to the appropriate authorities
within the U.S. Treasury for purposes of
collection.

Limited Access System Administrative
Fund {LASAF)]

Most of the fees collected would be
deposited in the LASAF established in
the U.S. Treasury. Up to 25 percent
could be deposited separately in the
U.S. Treasury and made avzilable to
cover the costs of the loan program, as
required by sections 304(d)(2)(C) and
313(j) of the Magnuson-Stevens Act.
Separate accounts would be created
within the LASAF to ensure that NMFS
would use funds from the Program’s
cost recovery only to pay for the costs
directly related to the management and
enforcement of the Program, and not
other limited access programs.

Community Development Quota Fee
Provisions

Section 304(d)(2)(A) of the
Magnuson-Stevens Act requires the
Secretary to collect a fee to recover the
actual costs directly related to the
management and enforcement of any
community development quota
program. Community development
quota programs under the Program
include those CDQ allocations
established under section 305(i).
Additionally, Magnuson-Stevens Act
section 313(}} requires the Secretary 1o
collect a fee 10 recover the actual costs

directly related to the management and
enforcement of the Adak community
allocation. NMFS and ADF&G believe
there would be increased management
and enforcement costs associated with
the CDQ and Adak community
allocations under the Program.
Therefore, all fee liability provisions
would apply equally to any allocation of
crab regardless of its designation under
the Program.

Section 305{i}(3), requires the
Secretary 1o deduct the costs incurred
by participants in a community
development quota program for observer
and reporting requirements that are in
addition to observer and reporting
requirements of other participants in the
fishery from any fees collected under
section 304(d)(2). ADF&G confirmed its
intention to manage the Adak
community atlocation similar to a CDQ
allocation under its management
authority. ADF&G also stated it does not
intend to impose any observer and
reporting requirements for the
community allocations beyond those
required for any other allocation under
the Program. Therefore, no deductible
costs would exist for any communit
development quota program under this
Program. This allows for a uniform and
administratively simple fee calculation
and payment system for the entire cost
recovery program.

Annual Report

NMFS would publish an annual
report on the performance of the cost
recovery program, The annual report,
which could be included with other
reports on the performance of the
Program, would provide information
regarding the amount of the fees
received by NMFS, the disposition of
the fees, the status of the Program's
account in the LASAF, and the Program
costs for the previous year.

Section 679.5 Recordkeeping and
Reponting (R&R)

In § 679.5, paragraph (a)(7)(i) would
be revised by adding a new paragraph
(a)(7)(i)(B) to describe the added fishing
activities of shoreside processors and
stationary floating processors (SFPs) of
“purchase or arrange to purchase” and
by redesignating (a)(7)(i)(B) through (E)
as (a){7){i)(C) through (i){F},
respectively. Newly redesignated
paragraph {a){7)(i{C) wouid be revised
by removing reference to shoreside
processors and SFPs.

The longline and pot gear daily
fishing logbook (DFL) and longline and
pot gear daily cumulative production
loghook {DCPL) would be revised for
use by the operator on crab caicher
vessels of all Jengths and on all crab

CPs. In §679.5, paragraph (C)(1) would
be revised to include crab numbenrs, crab
weight in pounds, and Federal crab
vessel permit number.

In §679.5, regulations for the product
transfer report {PTR), as well as the PTR
form, would be revised so the PTR
could also be used to document
shipments of crab managed under 50
CFR part 680, Paragraph (g){1) would be
revised by splitting the paragraph into
three subparagraphs. Paragraph (g){(1)(i)
would describe PTR requirements when
documenting shipments of groundfish.
The operator of a mothership or CP or
the manager of a shoreside processor or
SFP is responsible for the PTR.
Paragraph (g){1)(i{) would describe PTR
requirements when documentin
shipments of IFQ halibut, IFQ sablefish,
and CDQ halibut. The Registered Buyer
is responsible for the PTR. Paragraph
(g)(1)(iii) would describe new PTR
requirements when documenting
shipments of crab. The RCR would be
responsible for the PTR.

e requirements for the receiver of
fish to submit a PTR would be removed
from §679.5(g). The NOAA Fisheries
Office for Law Enforcement (OLE) has
determined that it is no longer necessary
for a receiver to submit a PTR.
Therefore, only shipments of fish would
be documented on a PTR.

In §679.5, a new heading,
"Exceptigns" would be added as ne}w
paragra (2). Paragraphs (g){1)(i
throtg.lghp{iii[?]and (g)(1)(v) and (vi) would
be redesignated as (g)(2)(i) through (v),
respectively. Paragraph (g)(1)(iv) would
be removed because the requirement for
receivers to submit a PTR is removed.
Newly redesignated paragraph (g)(2){i)
“Bait sales (non-IFQ groundfish only)"”
would be revised to clarify the
requirement. Newly redesignated
Earagraph {g)(2)(ii) *Retail sales” would

e revised to create paragraphs (g)(ii}(A)
and (ii}(B). Paragraph (g)(ii)(A) would
address existing requirements for retail
sales of IFQ halibut, IFQ sablefish, CDQ
halibut, and non-IFQ groundfish.
Paragraph (g)(ii)(B) would add new
requirements for retail sales of crab,
Newly redesignated paragraph (gliv)(A)

“Dockside sales” would be revised by
removing “IFQ fish” and adding in its
place “1FQ halibut and IFQ sablefish.”
Newly redesignated paragraph {g)(v)
*Transfer directly from the landing site
to a processing facility ..."” would be
revised to include shipment of crab.
Paragraph (g)(v)(A) would address the
current IFQ landing report receipt
requirements for CDQ halibut, IFQ
halibut, and IFQ sablefish. Paragraph
(g}{v](B} would describe new
requirements for crab landing report
receipt. Paragraphs (g)(v){A) and
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(g}(v)(B) would further be revised by
removing “{Internet or transaction
terminal receipt)” and by adding in its
place “(Internet receipt).” Paragraphs
{g)(v)(C) and (g)(v)(D) would be revised
to include the crab landing report
receipt.

Newly redesignated paragraph (g)(3)
would be revised to include.
requirements for an RCR. Paragraph
(g)(3)(iii) would be revised to remove
“ensure ... a revised PTR is submitted”
and would be replaced by “submit a
revised PTR.”

The heading of newly redesignated
paragraeph (g)(4) would be revised by
removing *'general information” and by
adding in its place “‘required
information.” Paragraph (g}{4) would be
revised to include requirements for an
RCR. Paragraph (g)(4](i} would be
revised. The OLE has determined that a
confirmation number documenting
receipt of a PTR by NMFS would be
beneficial to record tracking, The
fishermen would submit the PTR to
OLE, who would return by e-mail the
confirmation number for each PTR
submitted.

The vesse] activity report (VAR)
would be revised for use by the operator
on crab vessels required to obtain a
Federal Crab Fishing Vessel permit.
Section 679.5(k) would be revised to
require a catcher vessel of any length
that is required to obtain a Federal Crab
Fishing Vessel permit that has fish, fish
products, shellfish, or shellfish products
{o submit a VAR prior to crossing the
seaward boundary of the EEZ off Alaska
or the U.S.-Canadian international
boundary between Alaska and British
Columbia,

Use of the ATM terminals for
submitting IFQ landing reports for IFQ
halibut, IFQ sablefish, and CDQ halibut
would be removed, because ATM
terminals and associated printers have
become absolete, in fact have not been
manufactured since 2001. It is no longer
possible to obtain new units or parts for
existing terminals or ribbons for the
printers.

Internet and ATMs are completely
different technologies, that require
entirely separate software to run them.
NMFS Alaska Region can no longer
afford staff resources to maintain two
electronic reporting systems for IFQ
halibut, CDQ halibut, and IFQ sablefish.

Internet is easier and more convenient
for constituents ta use and less prone to
result in incorrect account. Users would
have a larger screen with which to
review all data at the same time and
make correciions before submitting as
compared with the small LED display
for ATMs. Another advantage of the
Internet is the fact that users won't have

to upgrade every time software changes.
Internet use costs are relatively low,
There would be no NMFS telephone
charges or equipment maintenance.
Because IFQ} fees are charged for NMFS
program costs, user fees may well be
lower when ATMs are no longer used.

All of NMFS Alaska Region reporting
within the next 1-2 years is planned to
be via an Internet- based interagency
electronic “fish ticket"” or ““shared
reporting system" with the State of
Alaska and International Pacific Halibut
Commission. The ATMs are obsolete
when compared with this envisioned
new syster,

NMFS Alaska Region introduced use
of an Internet alternative for IFQ landing
reports in June 2002, In 2004, 97 percent
of reports were submitted electronically,
and of all reports, 84 percent were made
using the Internet system. In 2004 to
date, all but 12 of the locations from
which lendings were filed have used the
Internet at Jeast once, indicating that
almost everyone has the capability to
use the Internet. However, since 1995,
NMFS Alaska Region has offered a
limited-use manual backup system for
those persons who are unable to report

electronically.

In § 679.5, text referring to the ATM
terminal would be removed from
paragraphs (1)(2)(iii)(M), 1(2)Gv),
((2)(ivHA). 0)(2)(iv)(C), and
((2)(iv)(D). In addition, the Federal
Fisheries Permit application would be
revised to remove references to the ATM
terminal.

In § 679.5(1), two of the existing IFQ
forms would be revised for use by the
operator on crab vessels of any length
required to obtain a Federal Crab
Fishing Vesse] permit: Paragraph (1)(3)
would be revised to require a
transshipment authorization from an
OLE clearance officer prior to crab or
crab products being transferred betwesn
vessels.

In § 679.5, paragraph {i)(4) would be
revised to require the RCR to submit a
Departure Report prior to departing the
waters of the EEZ adjacent to the
jurisdictional waters of the State of
Alaska, the territorial sea of the State of
Alaska, or the internal waters of the
State of Alaska when crab are on board.

In § 679.28, paragraph (f){4){i) would
be changed by adding the requirements
to enter the Federal crab vessel permit
number to the VMS check-in report and
by removing outdated text “and
approximately when and where the
vessel began fishing.” Removal of this
outdated text would align the
regulations al § 679.28 with NMFS’
current VMS policy.

A new Table 13 to part 679—Transfer
Form Summarv—would be added. This

table previously accurred in the
regulatory text at §679.5(a){15) as an
intext table. Table 13 would be revised
to include paperwork requirements for
crab transfers. In Section 679, paragraph
{2)(15) would be revised to reference
Table 13.

Table 14a to part 679—Port of
Landing Codes, Alaska—and Table 14b
to part 679—Port of Landing Codes,
Non-Alaska—would be indicated for use
by crab participants completing
paperwork requirements. Table 14b
would be revised by moving the port of
Olympia from the state of Oregon and
placing it under the state of Washington.
Table 14¢ At-sea Operation Type Codes
would be added for use by crab
participants.

Table 15 to part 679—Gear Codes,
Descriptions, and Use—would be
indicated for use by crab participants
completing paperwork requirements.
Table 15 would be revised by adding a
column for crab and indicating pot gear.

Part 680 would have nine tables to
support the regulatory text. Table 1 to
Part 680-—Crab Rationalized (CR}
Fisheries—presents the crab species that
are included in the Crab Rationalization
Program and areas whare each crab
species occurs. The coordinates for each
area are given in latitude and longitude.
A 3-digit alphabetic code is given for
each combination of crab species and
area.

Table 2 to Part 680—Crab Species
Codes—presents 3-digit numeric species
codes for the crab species that occur in
the EEZ off the coast of Alaska, Both
commeon names and Latin names are
provided.

Table 3a to Part 680~-Crab Delivery
Condition Codes—presents codes to
represent the condition of the shellfish
at the point it is weighed and recerded
on an ADF&G fish ticket,

Table 3b to Part 680—Crab
Disposition or Product Codes—presents
codes to represent the product that was
made from the crab or whether the crab
was used for personal use.

Table 4 to Part 680—Crab Process
Codes—presents codes to represent the
process used to create the crab product.

Table 5 to Part 680—Crab Size—
presents codes to represent the size of
crab product,

Table 6 to Part 680—Crab Grade—
presents codes to represent quality of
crab product.

Table 7 to Part 680—Eligibility for
Initial Issuance of Crab QS by Crab QS
Fishery—presents the qualifying vears
for CVOQ and CPO QS, the qualifying
vears for CVC and CPC QS, recent
participation seasons for CVC and CPC
Q8. and subsets of qualifying vears thai



Federal Register/Vol. 69, No. 209/Friday, October 29, 2004 /Proposed Rules

63245

can be used to calculate QS for each QS
fishery.

Tabq'e 8 to Part 680—Initial QS and
PQS Pool for each Crab QS Fishery—
presents the initial QS pool for the eight
crab QS fisheries.

Table 9 to Part 680—Eligibility for
Initial Issuance of Crab PQS by Crab QS
Fishery—presents for each crab QS
fishery, the qualifying periods used to
determine the ellocation of PQS.

Classification

'The Magnuson-Stevens Act mandates
that NMFS approve Amendment 18 to
the FMP by January 1, 2005. At this
time, NMFS$ has not determined that
Amendment 19 and the provisions in
this rule that would implement
Amendments 18 and 19 are consistent
with the national standards of the
Magnuson-Stevens Act and other
applicable laws. NMFS, in making the
determination that this proposed rule is
consistent, will take into account the
data, views, and comments received
during the comment period (see DATES).

A Regulatory Impact Review (RIR)
was prepared to assess all costs and
benefits of available regulatory
alternatives. The RIR considers all
quantitative and qualitative measures.
The Program was chosen based on those
measures that maximize net benefits to
affected participants in the BSAI crab
fisheries. Additionally, a draft initial
regulatory flexibility analysis (IRFA}
was prepared that describes the impact
this proposed rule wouid have on small
entities, Copies of the RIR/draft IRFA
prepared for this proposed rule are
available from NMFS (see ADDRESSES).

The complete IRFA includes the draft
IRFA and this preamble document. The
IRFA describes in detail the reasons
why this action is being proposed,
describes the objectives and legal basis
for the proposed rule, and discusses
both small and non-small regulated
entities to adequately characterize the
fishery participants. Section 313(j) of
the Magnuson-Stevens Act provides the
legal basis for the proposed rule, namely
to achieve the objective of reducing
excessive fishing capacity and ending
the race for fish under the current
management strategy for commercial
fishing vessels operating in the BSAI
crab fisheries. By ending the race for
fish, NMFS expects the proposed action
to increase resource conservation,
improve economic efficiency, and
address social concerns.

The IRFA contains a description and
estimate of the number of small entities
o which the proposed rule would
apply. Approximately 236 entities own
crab harvest vessels that are directly
regulated under the alternatives

considered. Of those entities, 223 are
small entities because they either
generated 3.5 million or less in gross
revenue, based on participation in 1998,
1998, or 2000, or they are independent
entities not affiliated with a processor
that would increase the entities average
revenue above the small business size
standards. Thirteen of the entities
{owning 38 vessels) are considered
non-small entities. NMFS requests

ublic comment on which small

usiness size standard is appropriate for
catcher processors: the catcher vessel
size standard or the processor size
standard (see ADDRESSES),

A total of 134 entities made at least
one crab landing from 1991 to 2000, but
do not appear to qualify for an initial
allocation of QS. Five of these entities
are not small entities and 129 qualify as
“small” by SBA standards. The
non-small entities owned a total of nine
catcher vessels. The small entities
owned a total of 155 catcher vessels and
one CP, By and large, vessels that do not
qualify for the Program either left the
fishery or currently fish under interim
LLP licenses. Moreover, the vessels the
IRFA considers "non-qualified” could
not or would not be allowed to continue
fishing under the currént LLP. The
impacts to the small entities that would
be prohibited from fishing by the LLP
were analyzed in the RIR/IRFA and
FRFA prepared for the LLP. Therefors,
the non-qualified vessels are not
considered impacted by the proposed
rule and are not discussed in this IRFA.

Eight small entities and nine
non-small entities appear to gualify for
processar allocations based on
participation during 1998 and 1999.
These totals exclude CPs, which are
included in the vessel discussion. The
nine inshore processors are considered
non-small entities because they appear
to exceed the 500 or more employees”
threshold when all their affiliates,
worldwide, are included. The nine Jarge
processing entities owned 28 separate
crab processing facilities, and the eight
small processing entities owned 10
plants. Forty-three small processing
entities {owning 50 plants) appear not to
qualify for initial PQS allocations.

Thirteen communities could be -
directly impacted by the regionalization
provisions under consideration. The
overall impact on communities cannot
be determined until NMFS makes all of
the allocations of processing shares. At
a minimum, St, Paul, St. George, Adak,
Akutan, Dutch Barbor, King Cove, False
Pass, Ninilchik, Homer, Port Moller,
Cordova, and Kodiak possess recorded
landings in the crab fisheries under any
of ihe allernatives. The communities
where these processors are Jocaled

would all be considered small
government jurisdictions. Each of the
communities have populations well
under the 50,000 limit for consideration
as a small entity.

Other supporting businesses may also
be indirectly affected by this action if it
leads to fewer vessels participating in
the fishery. These impacts are treated in
the RIR prepared for this action {see
ADDRESSES).

The Council considered an extensive
and elaborate seties of alternatives,
options, and suboptions as it designed
and evaluated the potential for
rationalization of the BSAI crab
fisheries, including the “no action”
alternative. The RIR presents the
complete set of alternatives, in various
combinations with the complex suite of
o?tions. The EIS presents four
alternative pro s for management of
the BSAI crab fisheries, namely, Status
Quo/No Action (Alternative 1); the Crab
Rationalization Program (Alternative 2};
an Individual Fisherman's Quota (IFQ)
Program {Alternative 3); and a
Cooperative Program {Alternative 4).
These alternatives constitute the suite of
“significant alternatives”, under the
proposed action, for RFA purposes.
Each is addressed briefly below. Please
refer to the EIS and its appendices for
more detail (see ADDRESSES). The
following is a summary of the contents
of those more extensive analyses,
specifically focusing on the aspects
which pertain to small entities,

Under the status quo, the BSA] crab
fisheries have followed the well known
pattern associated with managed open
access, Enticed by the prospect of
capturing 100 percent of the benefits,
while externalizing all but a very smail
“gommon” share of the cost of an
individual fishing decision (i.e., no
enforceable ownership rights to ration
access) these BSAI crab fisheries have
been characterized by *'race-for-fish",
capital stuffing behavior, excessive risk
taking, and a dissipation of potential
rents. In the face of substantial stock
declines, participants in these fisheries
are confronted by significant surplus
capacity (in both the harvesting and
processing sectors), financial distress
(for some, failure), and widespread
economic instability, all contributing to
resource conservation and management
difficulties.

In response to worsening biological,
economic, social, and structural
conditions in many of the BSAIJ crab
fisheries, the Council found that the
status quo management structure was
causing significam adverse impacts to
the participants in these fisheries, as
well as the communities that depend on
these fisheries. As indicated in the
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IRFA, many small entities, as defined
under RFA, are negatively impacted
under current managed open BCCOSS
rules. The management tools in the
existing FMP (e.g., time/area restriction,
LLP, pot limits) do not provide
managers with the ability to effectively
solve these problems, thersby making
Magnuson-Stevens Act goals difficult to
achieve and forcing reevaluation of the
existing FMP.

In an effort to alleviate the problems
caused by excess capacity and the race
for fish, the Council determined that the
institution of some form of
rationalization program is nseded to
improve crab fisheries management in
accordance with the Magnuson-Stevens
Act.

- The IFQ alternative would, as the
name implies, allocate individual shares
of the crab TAC to harvesters, imparting
a “quasi-private property interest” fi.e.
a transferrable access privilege) in a
share of the TAC, thus removing the
undesirable “common property” -
attributes of the status quo on qualifying
harvesters. The rationalization of the
BSAI crab fisheries would Hkely benefit
the approximately 223 businssses that
own harvest vessels and are considered
small entities. In recent years these
entities have competed in the race to
fish against larger businesses. The IFQ
alternative would allow these operators
to slow their rate of fishing and give
more attention to efficiency. Some of
these operations and the vessels they
use could be negatively impacted if the
allocations they qualify for are small
and cennot be fished economically, The
participants, however, would be
permitted to lease or sell their
allocations, and could obtain some
return from their allocations.
Differences in efficiency implications of
rationalization by business size cannot
be predicted. Some participants believe
that smaller vessels could be more
efficient than larger vessels ina
rationalized fishery because a vessel
only needs to be large enough to harvest
the IFQ. Conversely, under open access,
a vassel has to be large enough to out
compete the other fishermen and,
hence, the overcapacity problems under
the race for fish. If that is trune, it is
possible that some of the smaller
participants in the fishery could )
increase their activity (by purchasing or
leasing QS/1FQ) in a rationalized
fishery.

However, the IFQ alternative would
fail to protect the economic and social
interests of other participants, also
dependent on these crab fisheries,
namely, processor and community
entities. As the analysis in the RIR
demonstrates, while harvesters clearly

benefit, the IFQ alternative likely would
increase the negative economic impacts
relative to status quo on processor and
community small entities. Specifically,
as discussed in the RIR and SIA,
harvesters may deliver crab to new
processors in locations with more access
to the outside world, forcing the closing
of processing facilities in remote areas,
such as Saint Paul, Saint Geerge, and
Unalaska/Dutch Harbor.

The Cooperative alternative yields
many of the positive economic, social,
and structural results cited above for the
IF(} alternative. In addition, however,
the Cooperative alternative holds out
the promise of providing efficiency
gains to both small entity harvesters and
the processors. Data on cost and
operating structure within each sector
are unavailable, so a quantitative
evaluation of the size and distribution of
these gains, accruing to each sactor
under this management regime, cannot
be provided. Nonstheless, it appears
that the Cooperative alternative offers
all of the same “improvements” over the
status quo as does the IFQ alternative
(e.g, institution of
“rights-based-management” structure,
reduction in uncertainty) while
including another of the populations of
participants the Council expressad
explicit concern about protecting, in its
problem statement and objectives for
this action (i.e., crab processors}. While,
on the basis of availaEle information,
the Cooperative alternative appears to
minimize negative economic impacts on
smal] entities to a greater extent than
does an IF() alternative, and both appear
to minimize negative economic impacts
compared to the Status Quo, it is
apparent, on the basis of the EIS and
RIR analyses, that the Cooperative
alternative does not extend the benefits
of rationalization to the third population
of small entities, fishery dependent
communities, :

After an exhaustive public process,
spanning several years, the Council
concluded that the Program best
accomplishes the stated objectives
articulated in the problem statement
and applicable statutes, and minimizes
to the extent practicable adverse
economic impacts on the universe of
directly regulated small entities. This
propesed rule would implement the
Program.

The Program makes three separate
allocations; one to the harvest sector,
one to the pracessing sector, and one to
defined regions. All three allocations are
based on historic participation to
protect invesimeni in and reliance on
the fisheries. Harvesters would receive
harvest allocations, processors would
receive processing allocations, and

regions would receive allocations of
landings and processing activity. These
three separate allocations are also
intended to mitigate the negative effects
of the transition from a regulated open
access race-for-fish to rationalized
fisheries, burdens which tend to fall
most heavily on small entities.

The campeting interests of harvesters
and processors, many of which are .
small entities, are balanced by allocating
different portions of the total harvest to
the twa sectors, Harvesters would be
allocated harvest shares for 100 percent
of the TAC, minus the community
allocations. Processors would be
allocated processing shares for 90
percent of the TAC. To ensure
corresponding allocations to the two
sectors, 90 percent of the harvest
allocation is allocated as Class A IFQ
that require delivery to a processer that
holds IPQ. The remaining 10 percent
would be Class B IF(Q shares that can be
delivered to any procassor. Under the
Program, harvasters {many of whom, as
noted, are small entjties) would be
permitted to form cooperatives to
achieve efficiencies and reduce
transaction costs through the
coordination of harvest activities and
deliveries to processors.

Small harvester entities that receive
allocations large enough to support their
participation could benefit from not
needing to participate in the race for
fish, as with the IFQ alternative. The
portion of the fishery allocated as Class
B IFQ, also known as open delivery IFQ,
would also impact the effects of the
Program on small harvesters, since Class
B IFQ} are likely to provide harvesters
with additional power in their delivery
negotiations with processors.

Small processors appear to have been
exiting the crab fishery in recent years
as the harvest levels have declined and
seasons have been compressed. The
pioposed rule would allocate PQS to
processors that participated in the
fishery in either 1998 or 1999. “‘Small”
processors that plan to enter or reenter
the crab fisheries (but did not
participate during the qualifying years)
would be allowed to process crab
harvested with Class B IFQ and CDQ
crab. Class B IFQ and CDQ crab would
provide a mechanism for small

rocessors to enter the fishery without

arge capital outlays to purchase PQS or
IPQ. Class B IFQ, however, would
reduce the allocation of PQS to the
small and large processors that qualify
for the Program. Class B IFQ therefore
mav negatively impact small processors.
if thev are unable to compete with large
processors in the markel place for ihe
Ciass B IFQ.
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To resolve impasses in price
negotiations, a potentiaily crippling
occurrence for the smaller operators, the
Program would include a mandatory
binding arbitration program for the
settlement of price disputes between
harvesters and processors. Historically,
prices have been settied by protracted,
often contentious negotiations, from
time to time resulting in harvesters
delaying fishing (i.e., strikes), which can
be detrimental to all concerned. An

. effective system of binding arbitration
could protect the interests of both
sectors in negotiations, while avoiding
costly delays in fishing due to strikes.

A number of small governmental
jurisdictions would be directly
regulated by, and therefore could be
impacted by, this proposed rule, All
communities benefitting from these
special provisions of the proposed rule
are “small”, under SBA criteria.
Community interests have been
explicitly considered in the Program,
and special provisions have been
included to minimize (to the extent
practicable) adverse impacts on these
small entities. Under these provisions
the degree of protection would likely
vary community-to-community.

The allocation to regions is
accomplished by regionally designating
all Class A IF(} (delivery restricted) an
sll corresponding IPQ. In most fisheries,
regionalized IFQ and IPQ are sither
North or South, with North IFQ}
designated for delivery in areas on the
Bering Sea north of 56°20" north latitude
and South IFQ designated for any other
areas, including Kodiak and other areas
on the Gulf of Alaska. IFQ and IPQ
designations are based on the historic
location of the landings and processing
that gave rise to the shares. The
proposed rule would also increase the
allocation of crab to CDQ groups from
7.5 percent to 10 percent, providing
additional aid to the 65 CDQ
communities (all small entities).

Community processing requirements
in the first two years of the Program and
ROFR would benefit communities with
history supporting initial allocations
and are intended to protect community
interests, The ROFR provisions are
likely to benefit communities that are
more capable of exercising the right.
Under the more general regional
protection, processing activity could
move between communities in a region.
This is likely to benefit those
communities able to attract additional
processing activity from other
communities in the region and harm
communities that processing activity
leaves. IPQ} caps would benefit
communities able 1o attract precessing
in vears of high total harvest.

Additionally, CDQ groups would be
abie to purchase (S and PQS to increase
their participation in the BSAI crab
fisheries above the CD{} allocation.

The proposed rule also contains
several additional measures to protect
varigus interests. Eligible crew would
receive 3 percent of the initial allocation
of QS. Sideboards would limit the
activity of crab vessels in other fisheries
{such as the GOA groundfish fisheries)
to protect participants in those fisheries
from a possible influx of activity that
could arise from vessels that exit the
crab fisheries, or are able to time
activities to increase participation in
other fisheries. While these benefactors
of this provision are not directly
regulated, and therefore not counted
among the entities addressed in this
IRFA, they are predotminantly small
entities.

Fish taxes would likely be
redistributed with any redistribution of
processing activity. In addition, the
provision of support services and
associated sales taxes would likely be
redistributed to some extent by
redistribution of landings in a
rationalized fishery. Increased efficiency
in the fisheries arising from the Program
could reduce the demand for support
services, impacting sales tax revenues, if
the fleet is able to reduce their overall
costs. These impacts may occur in large
and small communities. Since the
redistribution of activity and the
increased efficiency cannot be predicted
these effects cannot be fully
characterized. Additional analysis of
community impacts is contained in the
Social Impact Analysis, EIS Appendix 3
(see ADDRESSES).

Implementation of the proposed rule
would change the overall reporting
structure and recordkeeping
requirements of the participants in the
BSAI crab fisheries. Under the
statutorily mandated proposed rule, all
participants would be required to
provide additional reporting. Each
harvester would be required to track
harvests {0 avoid exceeding his or her
allocation. As in other North Pacific
rationalized fisheries, processors would
provide catch recording data to
managers to monitor harvest of
allocations. Processors would be
required to record deliveries and
processing activities to aid in the
Program administration.

NMFS would be required to develap
new databases to monitor harvesting
and processing allocations. These
changes could require the development
of new reporting svstems. The costs of
NMFS’ monitoring of the {isherjes
would be passed 1o participants through
the cosl recovery program.

To participate in the Program, persons
would be required to complete
application forms, transfer forms, EDR
forms, reporting requirements, and other
collections-of-information. These the
forms are either required by the
Magnuson-Stevens Act or reguired for
the administration of the Program.
These forms impose costs on small
entities in gathering the required
information and completing the forms.

We have estimated the costs of
complying with the reporting
requirements based on the burden hours
per response, number of responses per
year, and a standard estimate of $25 per
burden hour (except the estimate for the
EDR forms is $100 per burden hour).
Persons would be required to complete
mast of the forms at the start of the
Program, like applications for initial
issuance of QS/PQS and the historic
EDR. Persons would be required to
complete some forms every year, like
applications for IFQ/IPQ and annual
EDRs. Participation in the binding
arbitration program would be also be
annual. Additionally, reporting would
be completed more frequently.

The proposed rule also includes a
comprehensive data collection program,
which would require participants to
submit detailed economic data
concerning their participation in these
fisheries. The data collection program is
intended to provide managers with
better information concerning the
fisheries 1o aid in management and to
limit negative unintended consequences
arising from management decisions.
Under the required data collection
program, NMFS minimized the cost and
time burden associated with the data
collection components by breaking
down the program into specific forms
directed at specific segments of the
fishery. Although most participants
collect data similar to that which would
be collected by the data collection
program for making business decisions,
the data collection program could
impaose additional recordkeeping
requirements on participants in the
fisheries, The detailed level of data
required would likely require some
additional data compilation and
reporting beyond the status quo.
Professional assistance, such as
accounting services, are likely to be
necessary for most participants to

comply with these requirements. NMFS
estimates that it would cost small
entities that hold CVO QS and PQS
approximately $1,503 to complete the
historic EDR and an additional $1,503 10
complete the annual EDR every vear. i
would cost small entities that hold CPO
QS $2.503 10 complete each EDR
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because they would report both
harvesting and processing information.

It would cost participants in the
Program $56 to complete applications to
receive an initial allocation of QS and
PQS, $55 for the annual application for
IFQ and PQS, $61 to complste the
one-time application to be eligible to
receive transfers, and $61 to complete a
transfer application. Additionally, it
would cost processors who intend to
pracess crab $16 to complete an RCR
permit application. It would cost an
ECCO %64 to complete the Application
to Become an ECCO and $54 to
complete the Application to Transfer
Crab QS/IFQ to or from the ECCO.
Additionally, it would cost an ECCO
$206 to complete the required annual
report.

Congress directed the implementation
of much of the proposed Program
through statute, To the extent that the
statute allowed flexibility, NMFS
considered multiple alternatives to
effectively implement specific
provisions within the proposed Program
through regulation. In each instance,
NMFS§ attempted to impose the least
burden on the public, including the
small entities subject to the Program,

The CR crab landing report (internet
version and optional fax version) would
be used to debit crab landings. All
retained crab catch must be weighed,
reported, and debited from the
appropriate IFQ account under which
the catch was harvested and IPQ}
account under which the catch was
processed. Under recordkeeping and
reporting, NMFS considered the options
of a paper based reporting system or an
electronic reporting system., NMFS
chose to implement an electronic
reporting system as a more convenient,
accurate, and timely method of
reporting. Additionally, the proposed
electronic reporting system would
provide continuous access to IFQ} and.
IPQ accounts. These provisions would
make recordkeeping and reporting
requirements less burdensome on
participants by allowing participants to
more efficiently monitor their accounts
and fishing activities. NMFS recognizes
that participants in the current fishery
might be more comfortable with the
paper based fish ticket system, but
believes that the added benefits of the
electronic reporting system ocutweigh
any benefits of the paper based system.
However, NMFS would also provide an
optional lower tech backup wsing
existing telecommunication and paper
based methods, which would reduce the
burden on small entities in more remote
areas possessing less electronic
infrastructure.

As an IFQQ system, the
Magnuson-Stevens Act requires NMFS
to collect cost recovery fees associated
with the monitoring and enforcement of
the proposed Program. The fees would
be charged to harvesters and processors
based on the amount of IFQ and IPQ
used by each IFQ and IPQ holder. The
initial amount of the fee would be 3
percent of the ex-vessel value of each
fishery. We can not calculate the actual
amount of the fee for each fishery in
each year because we can not predict
the future TACs or future ex-vessel
values. NMFS considered options that
included: (1) collection and payment
individually by harvesters and
processors under a billing system, and
(2) collection of fees from the harvester
by the processor and self-collection of
processor fees under an annuel fee
submission process. NMFS determined
that the collection of all fees from the
harvesting and processing sector by the
receiving processor for submission to
NMFS on an annual basis would impose
the least administrative burden on the
affected public. The collection of fees by
the receiving processor corresponds
with the existing requirement for many
processors to collect excise taxes from
delivering harvesters in other fisheries.
Additionally, rather than use the
calendar year for administrative
purposes, NMFS nepotiated an
administrative year for the program that
accommodates fee collection by
imposing the most significant
administrative burden on the affected
participants during the time of year
when the crab fisheries are closed.

Under this proposed rule, CPs would
be required to purchase and install
motion-compensated scales to weigh all
crab at-sea. Such scales would cost on
a one-time basis, approxtmately $25,000
per vessel, Additional costs on a
one-time basis associated with the
installation of the scales are estimated to
be between $10,000 and $40,000,
depending on the extent to which the
vessel must be reconfigured to install
the scale. Scale monitoring
requiremenis would cost approximately
$6,235 per year. Based on discussions
with equipment vendors, NMFS
estimates that 8 CPs, one of which isa
small entity, would choose to fish CPO
or CPC JFQ.

NMFS considered, but rejected, the
use of product weight and recovery rates
{PRRs] in favor of the use of at-sea scales
for catch accounting on CPs, NMFS
rejected the use of PRRs for several
reasons. First, the technology for
weighing caich at-sea is well developed,
and NMF'8 believes thal the calch
weights generated from these scales
produce 1he best available data for catch

accounting purposes. Second, recovery
rates are not well known for many
stocks, and, because recovery could vary
with season, the rates may change when
fishing occurs over a larger portion of
the year. Third, glaze percentages on
CPs product vary widely. If NMFS chose
to use PRRs, NMFS must either apply
vessel specific rates that incorporate
glaze percentages or develop a standard
glaze percentage that would either
unfairly penalize the boats with high
amounts of glaze or underestimate the
amount of harvest on beats with low
glaze percentages, Finally, CPs conduct
different cooking, precooking, prefreeze
brining and freezing processes. These
procedural differences create significant
uncertainty in calculating and verifying
recovery. NMFS acknowledges that
PRRs would be less costly to the
affected public, particularly the small
entities, but determined that the added
management benefits of scales outweigh
their costs. To the extent that additional
PRR data become available to NMFS for
analysis, future rules may allow PRR
based catch accounting. CPs not wishing
to incur the costs associated with scale
installation prior to that time have the
option of efther joining a cooperative or
]easinig: their quota.

NMFS considered, but rejected,
requirements for increased observer
coverage for the CP fleet. Under existing
State regulations, CPs are required to
pay for and carry one observer when
engaged in crab fishing operations. In
similar NMFS managed quota fisheries,
NMFS requires that all fishing activity
be chserved. In most cases, this means
that a vessel must carTy two observers.
NMFS rejected this approach in the crab
fisheries for two reasans. First, the
Council motion specifically delegated
observer coverage responsibility to the
State of Alaska. Second, NMFS felt that
the monitoring approach developed for
the fishery (total catch weighing plus a
requirement for a tota) offload weight)
provided for more effective monitoring
at 8 lower cost. NMFS estimates that a
requirement for increased observer
coverage would have cost CPs
approximately $400/day plus the
additional costs associated with
reconfiguring vessels to ensure that
adequate space was available for the
additional observer.

For monitoring of processing activity,
it would cost shore-based processors
approximately $416 to complete the
catch monitoring plan and an additional
$2,800 annually 10 complete all landing
reports.

MFS determined that a VMS
program is essential to the proper
enforcement of the Program. Therefore,
all vessels participating in the Program
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would be required to participate in a
VMS pro . Depending on which
brand of VMS a vessel chooses to
purchase, NMFS estimates that this
requirement would impose a cost of
$2,000 per vessel for equipment
purchase, $780 for installation and
maintenance, and $5 per day for data
trensmission costs. Based on the
number of qualified vessels, NMFS
gstimates that a maximurn of 276
vessels, of which 238 are considered
small entities, could incur this cost if
they choose to participate in the
Program. .
Collection-of-information

This rule contains new
collection-of-information requirements
subject to review and approval by OMB
under the Paperwork Reduction Act
{PRA). These requirements have been
submitted to OMB for approval. Public
reporting burden Fer response for these
reguirements are listed by topic,

Crab Permits, Transfers, and Fees

These requirements and their
associated burden estimates per
response are: 2 hours for Annual
Application for Crab IFQ/IPQ Permit; 2
hours for Application for Crab QS/IFQ
or PQS/IFPQ; 2 hours for Application for
annual crab harvesting cooperative IFQ
permit; 30 minutes for Application for
Crab IFQ Hired Master permit; 30
minutes for Application for RCR Permit;
20 minutes for Application for Federa)
crab vessel permit; 2 hours for
Application for eligibility to receive
Crab QS/IFQ or PQS/IPQ by transfer; 2
hours for Application to Become an
Eligible Crab Community Organization
(ECCO); 2 hours for Application for
transfer of Crab QS/IFQ or PQS/IFQ; 2
hours for Application for transfer of crab
QS/IFQ to or from an ECCO; 2 hours for
Application for Inter-cooperative
Transfer; 30 minutes for RCR fee
submission form; and 4 hours for a letter
of appeal, if denied a permit.

Crab Reports

These requirements and their
associated burden estimates per
Fesponse are: 35 minutes to
electronically submit crab landing
report and print receipts, 35 minutes to
submit creb Janding report paper
backup (ADF&G fish ticket), 15 minutes
for application for user ID, 20 minutes
for CP offload report, 40 hours for ECCO
- annual report for an ECC.

Crab Economic Data Reporls

These requirements and their
assoctated burden estimates per
response are: 25 hours for Catcher
processor historical EDR, 25 hours for

Catcher processor annual EDR, 15 hours
for Catcher vesse] historical EDR, 15
hours for Catcher vesse! annual EDR, 15
hours for Catcher vessel annual EDR, 15
hours for Stationary crab floating
processor historical EDR, 15 hours for
Stationary crab floatin% processor
annual EDR, 15 hours for Shoreside crab
processor historical EDR, 15 hours for
Shoreside crab processor annual EDR,
and 3 hours for historical and annuat
audits.

Crab Arbitration Reports

These requirements and their
associated burden estimates per
response are: 4 hours for Annual
Arbitration Organization Report, 1 hour
for Arbitration Organization
miscellaneous reporting, 40 hours for
Market Report, 40 hours for Non-
binding Price Formula Report, and 45
minutes to establish price for arbitration
negotiations.

This rule also contains revised
requirements that have been submitted
to OMB for approval. These
requirements are listed by OMB control
number.

OMB No. 0648—0213

This requirement and its associated
burden estimate per response is: 14
minutes for Vessel Activity Report, 20
minutes for Product transfer report, and
28 minutes for Catcher vessel longline
and pot gear daily fishing logbook.

OMB No. 0648—0272

These revised requirements and their
associated burden estimatas per
response are: 6 minutes for Application
for Replacement of Certificates, Permits,
or Cards; 6 minutes for Transshipment
authorization; and 6 minutes for
Departure report.

OMB No. 0643-—0330

These revised requirements and their
associated burden estimates per
response are: 6 minules for At-sea
inspection request, 45 minutes for
Record of daily scale tests, 45 minutes
for printed cutput of at-sea scale weight,
45 minutes for printed output of State
of Alaska scale weight, 80 hours for
scale type evaluation, 6 minutes for
at-sea scale approval report/sticker, 2
hours for Observer sampling station
inspection request, 2 minutes for prior
notice to Observers of scale tests, and 40
hours for Crab catch monitoring plan.

OMB No. 0648—0445
These revised requirements and their

associaled burden estimates per

response are: 12 minutes for VMS
check-in form, 6 hours for VM5
installation. 4 hours for VMS annual

maintenance, and 6 seconds for each
VMS transmission.

Response times include the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

Public comment is sought regarding:
whether this proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
the accuracy of the burden estimate;
ways to enhance the quality, utility, and
clarity of the information to be
collected; and ways to minimize the
burden of the collection of information,
including through the use of automated
collection techniques or other forms of
information technology.

Send comments ongﬂuese or any other
aspects of the collection of information
to NMFS, Alaska Region at the
ADDRESSES above, and e-mail to
DRostker@omb.eop.gov, or fax to (202}
395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

This proposed rule has been
determined to be significant for
purposes of Executive Order 12866.

A Draft Environmental Impact
Statement (EIS) (dated March 2004) was
prepared for this rule and made
available to the public for comment (69
FR 13036, March 19, 2004}. The Final
EIS was prepared and made available to
the public on September 3, 2004 {62 FR
53915). Copies of the Final EIS for this
action are available from NMFS (see
ADDRESSES).

Dated: October 22, 2004.

Rebeces Lent,

Deputy Assistant Administrotor for
Regulatory Programs, Nationol Morine
Fisheries Service.

For the reasons set cut in the
preamble, 50 CFR part 679 is proposed
to be amended and new 50 CFR part 680

is proposed to be added as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

1. The amhority citation for part 679
continues to read as follows:

Authority: 16 U.5.C, 773 et seq., 1801 &t
seq., and 3631 et seq.; Title JI of Division C,
Pub. L. 105-277; Sec. 3027, Pub. L. 106-31,
113 Stat. 57: 16 V.5.C. 1540tf).
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2. In §679.1, revise paragraphs (g} and
(i) to read as follows:

§679.1 Purpose and scope.

] * * * L

(g) Fishery Management Plan for
Bering Sea/Aleutian Islands King and
Tanner Crabs. Regulations in this part
govern commercial fishing for king and
Tanner crab in the Bering Sea and
Aleutian Islands Area by vesseis of the
United States, and supersede State of
Alaska regulations applicable to the
commercial king and Tanner crab
fisheries in the Bering Sea and Aleutian
Islands Area EEZ that are determined to
be inconsistent with the FMP (see
subparts A, B, and E of this part).
Additional regulations governing
commercial fishing for, and processing
of, king and Tanner crab managed
pursuant to section 313(j) of the
Magnusen-Stevens Act and the Crab
Rationalization Program are codified at
50 CFR part 680.

» * * * *

(}) License Limitation Progrem (LLP}.
(1) Regulations in this part implement
the LLP for the commercial groundfish
fisheries in the EEZ off Alaska and the
LLP for the commercial crab fisheries in
the Bering Sea and Aleutian Islands
Area. _

(2) Regulations in this part govern the
commercial fishing for groundfish under
the LLP by vessels of the United States
using authorized gear within the GOA
and the BSAI and the commercial
fishing for crab species under the LLP
by vessels of the United States using
authorized gear within the Bering Sea
and Aleutian Islands Area.

L] L] * * *

3. In § 679.2, revise the definitions of
“Alaska local time,” and “Shoreside
processor,” revise paragraphs (2) and (3)
of the “'Directed fishing” definition, and
add a definition of *“Registered crab
receiver” in alphabetical order to read
as follows:

§679.2 Definitions.

- L] * * *

Alaska locol time {A.Lt.) means the
time in the Alaska time zone.

{2) With respect to license limitation
groundfish species, directed fishing as
defined in paragraph (1) of this
definition.

(3) With respect to crab species under
this part, the catching and rataining of
any crab species.

* * " " *

Registered crab receiver (RCR) means
a person issued by the Regional
Administrator an RCR permit described
under 50 CFR part 680.

- w * * *

Shoreside processor means any
person or vessel that receives,
purchases, or arranges to purchase,
unpracessed groundfish, except catcher/
processors, motherships, buying
stations, restaurants, or persons
receiving groundfish for personal
consumption or bait.

& * L] " ]

4. In § 679.3, revise paragraph (d) to

read as follows:

§679.3 Relation to other laws.

{d) King and Tanner crabs. Additional
regulations governing conservation and
management of king crab and Tanner
crab in the Bering Sea and Aleutian
Islands Area are contained in 50 CFR
part 680 and in Alaska Statutes at A5,
16 and Alaska Administrative Code at 5
AAC Chapters 34, 35, and 39.

5. In §679.4, revise paragraph
{(k)(1)(ii), remove and reserve paragraphs
(I{3)5)(D), (1)(4)(i), and (1}{(SHii), and
remove paragraphs (D(4}(ii)(D},
(1}4)(iiHE], )i5)(iv)(E), and (1)(5Miv}(F)
to read as follows:

§679.4 Permits.

L] L] »* *

-

[k) LN

1 LI

(1i} Each vassel must have & crab
species license issued by NMFS on
board at all times it is engaged in fishing
activities, defined in §679.2, for the
crab fisheries identified in this
paragraph. A crab species license may
be used only to participate in the
fisheries designated on the license and
on & vessel that complies with the vessel
designation and MLOA specified on the

(A) Aleutian Islands red king crab in
waters of the EEZ with an eastern
boundary the longitude of Scotch Ca
Light (164°44" W. long.} to 5§3°30° N. lat.,
then west to 165° W, long., a western
boundary of 174° W. long., and a
northern boundary of a line from the
latitude of Cape Sarichef (54°36" N. lat.}
westward to 171° W, long., then north
to 55°30" N. lat., and then west t0 174°
W. long,;

(B) Aleutian Islands Area C. opilio
and C. bairdi in waters of the EEZ with
an eastern boundary the longitude of
Scoich Cap Light (164°44" W.long.} to
53°30° N, lat., then west {0 165° W, long,
a western boundary of the U.8.-Russian
Convention Line of 1867, and a northern
boundary of a line from the latitude of
Cape Sarichef (54°36° N. lat.} westward
to 171° W, long., then north to 55°30°N.
lat., then west to 174° W, long.;

{C} Norton Scund red king and Norton
Sound blue king in waters of the EEZ
with a western boundary of 168° W.
long., a southern boundary of 62° N, lat.,
:md a northern boundary of 65°36’' N,

at.;

(D) Bering Sea brown king crab
{Lithodes aequispinus) in waters of the
EEZ east of the U.S.-Russian Conventiocn
line of 1867 with a southern boundary
of 54°36’ N. lat. to 171° W. long., and
then south to 54°30° N. lat.

(E) Scarlet or deep sea king crab
(Lithodes couesi) in the waters of the
Bering Sea and Aleutian Islands Area;

(F) Grooved Tanner crab
(Chionoecetes tanneri) in the wsters of
the Bering Sea and Aleutian Islands
Area; and

(G) Triangle Tanner crab
(Chionoecetes ungulatus) in the waters
of the Bering Sea and Aleutian Islands
Area.

6. In §679.5, revise paragraphs
{a)(7)(i) table only, (a){15), (c](1}, (g}, (k).
{1} introductory text, (1)(2){iii){M),
{1)(2}iv) introductory text, (D(Z)iv)(C),
{2)iv)(D), ()(3)(i), and {1)(4]}, and
remove and reserve (1)(2){iv)(A) to read
as follows:

§679.5 Recordkeeping and reporting
{R&R).

et license. NMFS requires a crab species (a)***
Directed fishing means: license for participation in the following ~ (7)** *
o x W crab fisheries: {iy>=*"
H particlpant is... And fishing activity is... An active pariod is... An inactive period is...
(A} OV Harvesl or discard of groundfish | When gear remains on the When no gear remains on (he

grounds in a reporling area (ex-
cept 300, 400, 550, or 690, re-
gardless of the vessel location

grounds in & reporting area
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groundfish

If participant is... And fishing aclivity 1s... An active pariod is... An inactive period [s...
(B} S5, SFP Receipt, purchase or arrenge to | When checked in or processing When not checked in or proc-
. purchase, or processing of essing

groundfish

{C) MS Receipt, discard, or procassing of | When checked in or processing | When not checked in or not proc-
groungdfish essing

{D) CP Harvest, discard, or processing of | When checked in or processing | When not checked In or not proc-
groundfish essing .

(E} BS Receipt, discard, or delivery of When conducting fishing activity | When not conducting fishing ac-

for an associated processor

tivity for an associaled processer

1CV = Caicher vessal: S8 = Shoreside processor; SFP = stationary flosting processor; MS = meothership; Catcher/processor = CP; BS = Buy-

ing station

* * * * *

(15) Transfer comparison. The
operator, manager, Registered Buyer, or
Registered Crab Receiver must refer to
Table 13 to this part for paperwork
submittal, issuance, and possession
requirements for each type of transfer
activity of non-IFQ groundfish, IFQ)
halibut, IFQ) sablefish, CDQ halibut, and
CR crab.

L] " ® & L]

(c) Catcher vessel DFL and catcher/
processor DCPL—(1} Longling and pot
gear catcher vessel DFL and catcher/
processor DGPL. (i) In addition to
information required at paragraphs (a)
and [b) of this section:

(A) Groundfish fisheries. (1) The
operator of a catcher vessel using
longline or pot gear to harvest
groundfish and that retains any
groundfish from the GOA, or BSAI,
must maintain a longline and pot gear
DFL.

{2] The operator of a catcher/
processor using longline or pot gear to
harvest groundfish and that retains any
groundfish from the GOA, or BSAL
must maintain a longline and pot gear
DCPL.

(B) IFQ halibut, CDQ halibut, and IFQ
sablefish fisheries. {1) The operator of a
catcher vessel using Jongline or pot gear
to harvest IFQ sablefish, IFQ halibut, or
€DQ halibut from the GOA, or BSAI,
must maintain a longline and pot gear

FL.

(2} The operator of a catcher/
processor using longline or pot gear to
harvest IFQ sablefish, IFQ halibut, or
CDQ halibut from the GOA, or BSA]J,
must mainlain a longline and pot gear
DCPL.

(C) CR crab fisheries. (1) The operator
of a catcher vessel using longline or pot
gear to harvest CR crab from the BSAL,
mus! maintain a langline and pot gear
DFL.

(2) The operator of a catcher/
processor using Jongline or pot gear to
harvest CR crab from the BSAI, must
maintain a longline and pot gear DCPL.

(ii) Required information. The
operator of a catcher vessel or catcher/
processor identified in paragraph
{c)(1)(i) of this section must record in
the DFL or DCPL, the following
information: )

(A) Federal reporting area. Federal
reporting area code (see Figures 1 and
3 to this part) where gear retrieval [see
§ 679.2) was completed, regardless of

. where the majority of the set took place.

Use a separate logsheet for each
reporting area.

(B) Number of crew. If a catcher
vassel, the number of crew, excluding
observer(s), on the last day of a trip. If
a catcher/processor, the number of crew,
excluding observer(s), on the last day of
the weekly reporting period.

{C) Gear type. Use a separate logsheet
for sach gear type.

(1) Circle gear type used to harvest the
fish. If gear is other than those listed,
circle *'Other”” and. describe. If using
hook-and-line gear, enter the
alphabetical letter that coincides with
gear description.

(2) If gear information is the same on
subsequent pages, mark the box instead
of re-entering the gear type information.

(3) Pot gear. If you checked pot gear,
enter the number of pots set and the
number of pots lost {if applicable).

{4) Hook-and-line gear. If
hook-and-line gear:

(7) Indicate whether gear is fixed hook
{conventional or tub), autoline, or snap
{optionsl, but may be required by IPHC
regulations). .

(ii) Skates. Indicate length of skate to
the nearest foot (optional, but may be
required by IPHC regulations), number
of skates set, and number of skates lost
{optional, but may be required by IPHC
regulations),

(#ii) Hooks. Indicale size of hooks,
hook spacing in feet, number of hooks
per skate (optional, but may be required
by IPHC regulations).

(7} Seabird avoidance gear code.
Record seabird avoidance gear codels)

(see §679.24(e) and Table 19 to this
art).

P (D) Permit numbers. Enter the permit

number(s) for the applicable fishery in

which you participated.

(1) IFQ permit number of the operator
and of each IFQ permit holder aboard
the vessel.

(2) CDQ group number (if applicable).

(3) Halibut CDQ) permit numﬁer f
applicable).

4) Federal crab vessel permit number
(if applicable).

(E) Observer information. Record the
number of observers aboard, the name of
the observer(s}, and the cbserver cruise
numbery{s).

(F) Management program. Use a
separate logsheet for each management
program. Indicate whether harvest
occurred under one of the following
management programs. If harvest is not
under one of these management
programs, leave blank:

(1) Exempted Fishery. Record
exempted fishery permit number (see
§ 679.8).

(2) Research Fishery. Record research
program permit number (see
§600.745(a) of this chapter}.

{G) Catch by set. (See §679.2 for
definition of set). The operator must
record the following information for
each set, if applicable:

{1) If no catch occurred for a day,
write “no catch;”

{2) Set number, sequentially by year;

(3) Gear deployment date
{month-day), time (in military format,
A.Lt), and begin position coordinates
{in lat and long to the nearest minute);

{(4) Gear retrieval date (month-day),
time (in military format, A.l.t.}, and end
position coordinates (in lat and long to
the nearest minute);

(5) Begin and end buoy or bag
numbers (optional, but may be required
by IPHC regulations);

(6) Begin and end geor depths,
recorded to the nearest fathom
[optionel, but may be required by IPHC
regulations}:
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{7) Target species code, Enter the
species code of the species you intend
to catch;

(8) Estimated haul weight. Enter the
total estimated haul weight of all
retained species. Indicate whether to the
nearest pound or to the nearest 0.001 mt
{2.20 1b);

{9) IR/IU Species (see §679.27). If a
catcher/processor, enter species code of
IR/IU species and estimated total round
weight for each IR/IU species; indicate
whether to the nearest pound or the
nearest 0.001 mt (2.20 1b};

(10) Estimated total round weight of
IFQ halibut and CDQ halibut to the
nearest pound;

{11) Number and estimated total
round weight of IFQ sablefish to the
nearest pound;

(12) Circle to indicate whether IFQ
sablefish product is Western cut (WC),
Eaztam cut (EC), or round weight (RD);
an

(23) Number and scale weight of raw
CR crab to the nearest pound.

{(H) Data entry time limits. (1) The
operator must record in the DFL or
DCPL within 2 hours after completion of
gear retrieval: Set number; time and date
goar set; time and date gear hauled;
begin and end position; CD(Q} group
number, halibut CDQ permit number,
IFQ) permit number, and/or Federal crab
vessal permit number {if applicable),
number of pots set, and estimated total
haul for each set,

{(2) If a catcher vessel, the operator
must record all other required
information in the DFL within 2 hours
after the vessel's catch is off-loaded,
notwithstanding other time limits.

(3) If a catcher/processor, the operator
must record all other required
information in the DCPL by noon of the
day following completion of production.

(¢) If a catcher/processor, the operator
must record product information in the
DCPL by noon each day to record the
previous day’s production information.

* L * * *

(g) Product transfer report (PTR)}—(1)
General requirements. Excepl as
provided in paragraph {g){1)(i) through
(vi) of this section;

(i) Groundfish. The operator of a
mothership or catcher/processor or the
manager of a shoreside processor or SFP
must complete and submit a separate
PTR for each shipment of groundfish
and donated prohibited species caught
in groundfish fisheries. A PTR is not
required to accompany a shipment.

(i) IFQ halibut, IFQ sablefish, and
CDQ halibui. A Registered Buyer musi
submit a separate PTR for each
shipment of halibut or sablefish for
which the Registered Buyer submitted

an IFQ landing report or was required
to submit an IFQ landing report. A PTR
is not required to accompany a
shipment.

{iii} CR crob. A Registered Crab
Receiver (RCR) must submit a separate
PTR for each shipment of crab for which
the RCR submitted a CR crab landing
report or was required to submit a CR
crab landing report. A PTR is not
required to accompany a shipment.

(2) Exceptions—(i) Bait scles (noR-IFQ
groundfish only). During one calendar
day, the operator or manager may
aggregate and record on one PTR the
individual sales or shipments of non-
IFQ groundfish to vessels for bait
purposes during the day recording the
amount of such bait product shipped
from a vessel or facility that day.

{ii) Retail sales—(A) IFQ halibut, IFQ}
sablefish, CDQ halibut, and non-IFQ
groundfish, During one calendar day,
the operator, manager, or Registered
Buyer may aggregate and record on one
PTR the amount of transferred retail
product of IFQ halibut, [F(} sablefish,
CDQ halibut, and non-IFQ} groundfish if
iach sale weighs less than 101b or 4.5

(-
(B} CR crab. During one calendar day,
the RCR may aggrepate and record on
one PTR the amount of transferred retail
product of CR crab if each sale weighs
less than 100 lb or 45 kg.

(i1i) Wholesale sales (non-IFQ}
groundfish only). The operator or
manager may aggregate and record on
one PTR, wholesale sales of non-IFQ}
groundfish by species when recording
the amount of such wholesale species
leaving a vessel or facility in one
calendar day, if invoices detailing
destinations for all of the product are
available for inspection by an
authorized officer.

{iv} Dockside sales. (A) A person
holding a valid IFQ permit, IFQ card,
and Registered Buyer permit may
conduct a dockside sale of IFQ halibut
or IFQ} sablefish with a person who has
not been issued a Registered Buyer
permit after all IFQ halibut and IFQ
sablefish have been landed and reported
in accordance with paragraph (1) of this
section.

(B} A person holding a valid halibut
CDQ permit, halibut CDQ card, and
Registered Buyer permit may conduct a
dockside sale of CDQQ halibut with a
person who has not been issued a
Registered Buyer permit after all CDQ
halibut have been landed and reporied
in accordance with paragraph (1) of this
seclion.

(C) A Registered Buver conducting
dockside sales must issue a receipt 10
each individual receiving IFQ halibui.

CDQ halibut, or IFQ sablefish in lieu of
a PTR. This receipt must include:

(1] Date of sale;

{2} Registered Buyer permit number;

(3) Weight by product of the IFQ
halibut, CBQ halibut or IFQ sablefish
transferred.

{D)] A Registered Buyer must maintain
a copy of each dockside sales receipt as
described in §679.5(]).

{v) Transfer directly from the landing
site to a processing facility (CDQ
halibut, IFQ halibut, IFQ sablefish, or
CA crab only). A PTR is not required for
transportation of unprocessed IFQ
halibut, IFQ} sablefish, CDQ halibut, or
CR crab directly from the landing site to
a facility for processing, provided the
following conditions are met:

(A) A copy of the IF( Janding report
receipt {(Internet receipt) documenting
the IFQ landing accompanies the
offloaded IFQ halibut, IFQ sablefish, or
CDQ halibut while in transit.

(B) A copy of the CR crab landing
report receipt {Internet receipt)
documenting the IFQ landing
accompanies the offloaded CR crab
while in transit.

(C) A copy of the IFQ landing report
or CR crab Janding report receipt is
available for inspection by an
authorized officer.

(D) The Registered Buyer submitling
the IFQ landing report or RCR
submitting the CR crab landing report
completes a PTR for each shipment from
the processing facility pursuant to
paragraph (g}{1) of this section.

(3) Time limits and submittal, The
operator of a mothership or catcher/
processor, the manager of a shoreside
processor or SFP, the Registered Buyer,
or RCR must:

(i) Record all product transfer
information on a PTR within 2 hours of
the completion of the shipment.

(i) Submit a PTR by facsimile or
electronic file to OLE, Juneau, AK (907—
586—7313), by 1200 hours, A.Lt,, on the
Tuesday following the end of the
applicable weekly reporting period in
which the shipment occurred.

(i1i) If any information on the original
PTR changes prior to the first
destination of the shipment, submit a
revised PTR by facsimile or electronic
file to OLE, Juneau, AK (907-586-7313),
by 1200 hours, A.Lt., on the Tuesday
following the end of the applicable
weekly reporting period in which the
change cccurred and indicate the
confirmation number of the original
PTR.

{4) Required information. The
operator of a mathership or caicher/
processor, the manager of a shoreside
processor ar SFP, the Registered Buver.
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or RCR must include the foliowing

information on a PTR:

(1) Original or revised PTR. Whether a
submittal is an original or revised PTR.
If revised, record the confirmation
number of the original PTR.

(ii) Shipper information. Name,
telephone number, and facsimile
number of the representative. According

to the following table:

If you are shipping...

Enter undar “Ship-
per’...

fish

{B} IFQ halibut, CBCQ
halibul or IFQ sabla-

Your Registerad
Buyer name and
permil number.

{C) CR crab

Your RCR name
and parmit number.

It you are shipping...

Enter under "Ship-

{D} Non-IFC ground-
fish, IFQ halfbut,
CDQ halibut or IFG
sablafish, and CR

{1} Your processor's
name and Federal
fisherias permit
number or Federal

(iii} Receiver information. Using
descriptions from the following table,
enter receiver information, date and
time of product transfer, location of
product transfer {e.g., port, position
coordinates, or city), mode of
transportation, and intended route:

per... crab an the same processor permil
PTR number,

(A} Non-IFQ ground- | Your processors (2 Your Registered

fish name, Federal fish- Buyer's name and
eries or Federal parmit numbar, and
procassor pemmit {3 Your RCR name
number. and permit number.
Then enter...

If you ara nt(l;e shipper oy I ) '
and... ate & time of product ocation of product trans- Mode of transportation
Raceiver transfar ar and intended route

{A} Receiver is on land
and transfer involves one
van, truck, or vehicle.

Recelver name and Fed-
eral fisheries or Federal
processor permit number

{it any).

Date and time when ship-
ment leavas the plant.

Ponrt or city ol product
transler

Name of the shipping
company; destination city
and state or loreign coun-

try.

{B) Racaiver Is on land
and transfer involvas mul-
tiple vans, trucks, or vehi-
cles,

Receiver name and Fed-
oral lisheries or Fedaral
processor parmil number
{if any).

Data and time when load-
Ing of vans or trucks is
completed each day.

Port or city ol product
transter

Name of the shipping
company; destinattan city
and state or foraign coun-

iry.

{C) Receiver is on land
and transfer invalves one
girline flight.

Receiver name and Fed-
eral flsheries or Federal
processor permit number
(if any).

Date and time whan ship-
ment feaves the planti.

Port or city of product
fransler

Nama of the airline com-
pany; destination airport
city and state.

{D) Receaiver is on lard
and transier involves mul-
fiple aldine flights.

Receiver name and Fed-
eral fisharies or Federa!
procassor permit number

(if any).

Date and time of shipment
wien the last airine flight
of tha day leaves.

Pori or city ol product
transter

Nama of the airline com-
pany(s); destination afr-
periis) ity and state.

{E) Receiver is a vessel
and lransler takes occurs
at seq,

Vessel name and call sign

Start and linish dates and
times of transfer.

Transfer position coordi-
nates in latiluce and lon-
gitude, in degrees and
minutes.

The first destination of the
vesssl,

{F) Recelver is a vassel
and transfer takes place in
port.

Vessel name and call sign

Stant and finish dates and
times of transfer,

Fort or position of product
transler,

The first destination of the
vessel,

{G) Receiver is an agent
{buyer, distributor, or ship-
ping agent) and transfer is
in a containarized van(s).

Agent name and localion
(city, state).

Transfar start and flnish
dates and times.

Pont, cily, or position of
product transfer.

Name (if available) of the
vassel lransporting the
van; deslinalion port.

{H) You ara aggrepating
individual retall sates for
hurnan consumption. {see
paragraph 679.5(g)(2)}.

"HETAIL SALES"

Date of transfer.

Port or city of product
transter

na

{)) You are aggregaling in-
dividual balt sales during a
day onla one PTR

{non-IFQ groundfish only}.

"BAIT SALES"

Date of transtar,

Port or city of product
transfer

n‘a
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Then enter...
i you are the shipper
and... Heceiver Date & lime of product | Location of product trans- Mode of transportation
trenster er and intended route
{J) Non-IFQ Groundfish "WHOLESALE SALES" Time of the first sals of Part or city of product wa
only. You ara aggregating the day; time of the lasl transfer

wholasals non-IFQ
groundfish product seles
by species during a single
day onto one PTR and
maintaining involces detall-
ing destinations for all of
the product for Inspaction
by an aulhorized officer.

sale of the day.

(iv) Products shipped. The operator,
manager, Registered Buyer, or RCR must
record the following information for
each product shipped:

(A) Species code and product code.
(1) For non-IFQ groundtish, IFQ halibut,
IFQ sahlefish, and CDQ halibut, the
species code and product code {Tables
1 and 2 to this part).

{2) For CR crab, the species code and
product code (Tables 1 and 2 to 50 CFR
part 680J.

(B) Species weight. Use only if
recording 2 or more species with 2 or
more product types contained within
the same production unit. Enter the
actual scale weight of each product of
each species to the nearest kilo or
pound (indicate which). If not
applicable, enter *‘n/a” in the species
weight column. If using more than one
line to record species in one carton, use
a brace “'}” to tie the carton information
together,

(C) Number of units. Total number of
production units {(blocks, trays, pans,
individual fish, boxes, or cartons; if
iced, enter number of totes or
containers).

(D) Unit weight. Unit weight {average
weight of single production vnit as
listed in “No. of Units" less packing
materials) for each species and product
code in kilograms or pounds (indicate
which).

(E) Total weight. Total weight for each
species and product code of shipment
less packing materials in kilograms or
pounds (indicate which).

(F) Total or partia! offload. (1} If a
mothership or catcher/processor, the
operator must indicate whether fish or
fish products are Jeft onboard the vessel
(partial offload) after the shipment is
complete,

(2) I a partial offload, for the products
remaining on board after the transfer,
the operator musl enter: species code,
product code, and total product weight
{0 the nearest kilogram or pound
(indicale which) for each product.

k] * L] - ®

(k) U.8. Vessel Activity Report
{VAR)—{1) Fish or fish product other
than crab onboard. Except as noted in
paragraph (k}{(4) of this section, the
operator of a catcher vessel greater than
60 ft (18.3 m) LOA, a catcher/processor,
or a mothership required to hold a
Federal fisheries paermit issued under
this part and carrying fish or fish
product onboard must compiete and
submit a VAR by facsimile or electronic
file toc OLE, Juneau, AK (807-586-7313]
before the vessel crasses the seaward
boundary of the EEZ off Alaska or
crasses the U.S.-Canadian international
boundary between Alaska and British
Columbia.

{2) Combination of non-IFQ
groundfish with IFQ halibut, CDQ
halibut, IFQ sablefish or CR crab. If a
vessel is carrying non-1FQ) grouindfish
and IFQ halibut, CDQ halibut, IFQ
sablefish or CR crab, the operator must
subrnit a VAR in addition to an IFQ
Departure Report required by paragraph
(1){4) of this section.

(3) Revised VAR. If fish or fish
products are landed at a port other than
the one specified on the VAR, the
eperator must submit a revised VAR
showing the actual port of landing
before any fish are offloaded.

{4) Exemption: IFQ Departure Report.
A VAR is not required if a vessel is
carrying only IFQ} halibut, CDQ halibut,
IFQ sablefish, or CR crab onboard and
the operator has submitted an IFQ
Departure Report required by paragraph
(1}{4) of this section.

(5) Information required. (i) Whether
original or revised VAR.

(11} Name and Federal fisheries permit
number of vessel.

(iii) Type of vesse] (whether catcher
vessel, catcher/processor, or
mothership).-

fiv} Name, daytime telephone number
{including area code}, and facsimile
number and COMSAT number (if
available) of representative.

(v) Return report. “Return,” for
purposes of this paragraph, means
relurning 16 Alaska. If the vessel is

crossing the seaward boundary of the
EEZ off Aleska or crossing the U.S.-
Canadian international boundary
between Alaska and British Columbia
into U.S. waters, indicate a “return”
report and enter:

(A} Intended Alaska port of landing
(see Table 14 to this part);

(B) Estimated date and time (hour and
minute, Greenwich mean time} the
vessel will cross the boundary; and

(C) The estimated position
coordinates in latitude and longitude
where the vessel will cross.

{vi) Depart report. “Depart” means
leaving Alaska. If the vessel is crossing
the seaward boundary of the EEZ off
Alaska and moving out of the EEZ or
crossing the U.S.-Canadian international
boundary between Alaska and British
Columbia and moving into Canadian
waters, indicate a “depart” report and
enter:

(A) The intended U.S. port of landing
or country other than the United States;

(B) Estimated date and time (hour and
tninute, Greenwich mean time) the
vessel will cross the boundary; and
_ {C) The estimated position
coordinetes in latitude and longitude
where the vessel will cross.

{vii) The Russien Zone. Indicate
whether the vessel is returning from
fishing in the Russian Zone or is
departing to fish in the Russian Zone.

(viii} Fish or fish products. For all fish
or fish products {including
non-groundfish} on board the vessel,
enter:

(A) Harvest zone code;

{B) species codes;

{C) product codes; and

(D) total fish product weight in lbs or
10 the nearest 0.001 mt {2.20 1b),

(1) IFQ halibut, €DQ halibut, IFQ
soblefish, or CR crab R&R. In addition
to the R&R requirements in this section,
in 50 CFR 680.5 with respect to CR crab,
and as prescribed in the annual
management measures published in the
Federal Regisler pursuant 1o § 300.62 of
this title, the following reports and
authorizations are required, when
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applicable: IFQ Prior Notice of Landing,
Praduct Transfer Report (see § 679.5(g)),
IFQ landing report, IFQ Transshipment
Authorization, and IFQ) Departure
Report.

{2] L

(iii] - x W

(M) After the Registered Buyer enters
the landing data in the Internet
submission form(s) and receipts are
printed, the Registered Buyer, or his/her
representative, and the IFQ cardholder
or CDQ cardholder must sign the
receipts to acknowledge the accuracy of
the IFQ landing report.

(iv) Submittals. Except as indicated in
paragraph (1)(2)(iv)(C) of this section,
IFQ landing reports must be submitted
electronically to OLE, Juneau, AK by
using the Internet as indicated below:

L * L]

(C) Manual landing report. Waivers
from the Internet reporling requirement
can only be granted in writing on a
case-by-case basis by a lecal clearing
officer. If a waiver is granted, manual
landing instructions must be obtained

from OLE, Juneau, AK, at 300-304-4846 -

(Select Option 1). Registered Buyers
must complete and submit manual
landing reports by facsimile to OLE,
Juneau, AK, at 907-586-7313, When a
waijver is issued, the following
additional information is required:
whether the manual landing report is an
original or revised; and name, telephone
number, and facsimile number of
individual submitting the manual
landing report.

(D) }%'oper}y debited landing. A
properly concluded printed Internet
submission receipt or a manual landing
report receipt which is sent by facsimile
from OLE to the Registered Bt'lj}:er, and
which is then signed by both the
Registered Buyer and cardholder
constitutes confirmation that OLE
received the landing report and that the
cardholder’s account is properly
debited. A copy of each receipt must be
maintained by the Registered Buyer as
de[sc]ribed in § 679.5(1).

3 * & &

(i) No person may transship processed
IFQ halibut, CDQ halibut, IFQ sablefish,
or CR crab between vessels without
authorization by a local clearing officer.
Authgrization from a local clearing
officer must be obtained for each
instance of transshipment at Jeast 24
hours before the transshipment is
intended tc commence.

(4) IFQ departure repori—Ii) General
requirements—(A) Time limil and
submittal. A vessel operator who

intends to make a landing of IFQ
halibut, CDQ halibut, IFQ sablefish, or
CR crab at any location other than in an
IFQ regulatory area or in the State of
Alaska must submit an IFQ Departurs
Report, by telephene, to OLE, Juneau,
AK, at 800-304—4846 or 907-586—7163
between the hours of 0600 hours, A.Lt.,
and 2400 hours, A.Lt.

(B) Completion of fishing. A vessel
operator must submit an JFQ Departure
Report after completion of all fishing
and prior to departing the waters of the
EEZ adjacent to the jurisdictional waters
of the State of Alaska, the territorial sea
of the State of Alaska, or the internal
waters of the State of Alaska when IFQ
halibut, CDQ halibut, IFQ sablefish, or
CR crab are on board.

(C)} Permit—(1) Registered Crab
Receiver permit. A vessel operator
submitting an IFQ Departure Report for
CR crab must have a Registered Crab
Receiver permit.

{2) Registered Buyer permit. A vessel
operator suhmittin% an IFQ) Departure
Repert for IFQ halibut, CDQ halibut, or
IFQ sablefish must have a Registered
Buyer permit.

(D) First landing of any species. A
vessel operator submitting an IFQ
Departure Report must submit IFQ
landing reports for all IFQ halibut, CDQ
halibut, IFQ sablefish, and CR crab on
board at the same time and place as the
first landing of any IFQ halibut, CDQ
halibut, IFQ sablefish, or CR crab.

(E) Permits on board, (1) A vessel
operator submitting an IFQ Departure
Report to decument IFQ halibut, IFQ
sablefish, or CR crab must have one or
more IFQ cardholders on board with a
combined IFQ balance equal to or
greater than all IFQ halibut, IFQ
sablefish, and CR crab on board the
vessel.

(2} A vessel operator submitting an
IFQ Departure Report to document CDQ
halibut must ensure that one or more
CDQ cardholders are on board with
enough remaining CBQ halibut balance
to harvest amounts of CDQ halibut equal
to or greater than all CDQ halibut on
board.

(ii) Required information. When
submitting an IFQ Departure Report, the
vesse! operator must provide the
following information:

{A) Intended date, time (A.1.L.), and
location of landing;

(B) Vessel name and ADF&G vessel
registration number;

C) Vessel operator's name and
Registered Buyer permit or Registered
Crab Receiver permil nhumber;

(D) Halibut IFQ, halibut CDQ.
sablefish IFQ, and CR crab permit
numbers of IFQ and CDQ cardholders
on board:

(E) Area of harvest, (1) If IFQ or CDQ)
halibut, then halibut regulatory areas
{(see Figure 15 to this part).

(2) If IFQ sablefish, then sablefish
regulatory areas [see Fipure 14 to this
part).

(3} )f CR crab, then the crab
rationalization fishery code (see Table 1
to part 680).

(F) Estimated total weight as
appropriate of IFQ halibut , CDQ
halibut, IFQ sablefish, or CR crab on
board {Ib/kg/mt).

(iif) Revision to Departure Report. A
vessel operator who intends to make an
IFQ landing at a location different from
the location named on the JFQ
Departure report must submit a revised
report naming the new location at least
12 hours in advance of the offload.
Revisions must be submitted by
telephone, to OLE, Juneau, AK, at 800-
304 4846 or 907 586 7163 between the
hours of 0600 hours, A.lL., and 2400
hours, ALt

L] L] * * *

7.In §679.7, revise paragraph (a)(15)
and (k)(1)(iii), remove and reserve
paragraphs (k)(2)(i1), (kK}3)(iii), (k)}{4)(ii},
and remove paragraph (k)(8] to read as
follows:

§679.7 Prohibitions.

* * * *

{a} * % W
(15) Federal processor permit.
Receive, purchase or arrange for
urchase, discard, or process groundfish
arvested in the GOA or BSAi by a
shoreside processor or SFP that does not
have on site a valid Federal processor
permit issued pursuant to § 679.4(f).

* * ] L] L

{k} L ]

[1] LI

(iii} Processing BSAI crab. Use a listed
AFA catcher/processor to process any
crab species harvested in the BSAL

* L] * " L

8. In §679.28, add a new paragraph
(bX1)(v) and revise paragraph (f)(4){i) to
read as follows:

§678.28 Equlpment and operational
requirements.
* * ® L] *

{b} 'R

(-” "k

(v} Exceptions. A scale manufacturer
or their representative may request that
NMFS approve a custom built autornatic
hopper scale under the following
conditions:

(A} The scale electronics are the same
as those used in other scales on the
Regional Administrator’s list of scales
eligible for approval:
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(B) Load cells have received
Certificates of Conformance from NTEP
or OIML;

(C} The scale compensates for motion
in the same manner as other scales
made by that manufacturer which have
been listed on the Regional
Administrator’s list of scales eligible for
approval;

D} The scale, when installed, meets
all of the requirements set forth in
paragraph 3 of Appendix A to this part,
except those requirements set forth in
paragraph 3.2.1.1,

- - L] L] &

[4} * k&

(i) Contact the NMFS Enforcement
Division by Facsimile at 907-586-7703

and provide: the VMS transmitter ID,
the vessel name, the Federal Fisheries
Permit number or Federal Crab Vessel
Permit number.

* * * * *

9. In §679.31, revise paragraph (d} to
read as follows:

§679.31 CDQreserves,

L] * * * -

{d} Creb CDQ reserves. Crab CDQ)
reserves for crab species governed by
the Crab Rationalization Program are
specified at § 680.4¢ {a)(1). For Norton
Sound red king crab, 7.5 percent of the
guideline harvest level specified by the
State of Alaska is allocated o the crab
CDQ reserve.

16. In § 679.43, revise paragraph (a} to
read as follows:

§679.43 Determinations and appeals.

(a) General. This section describes the
procedure for appealing initial
administrative determinations made
under part 300, part 679, and part 680.
This section does not apply to initial
administrative determinations made
under § 679.30(d).

* * * " *

§675,65 [Reserved)

11. Remove and reserve § 679.65.

12. In part 679, Tables 144, 14b, and
15 are revised; and Tables 13 and 14c¢
are added to read as follows:



TABLE 13 TO PART 679—TRANSFER FORM SUMMARY

Submit

lssua Possess
. Ceparture Re- | Dockslde Sales :
VAR PTR Trans-ship Landing Recelpt
. A - "
" paricipart typa s .. | AT P | And s imvoes intls e | ge7a.stk) | (6670500 | (657950 | (seriimien | s 670500 vy | §679.5@NT)(vi)
Catcher vessel greatar Only non-IFQ groundfish. | Vesse! Inaving of enter- X
than 60 It LOA, Ing Alaska
mothership or catcher/
procassor
Calcher vessel greater Only IFQ sablefish, IFQ | Vessel leaving Alaska X
than 60 ft LOA, halibut, CDQ halibut, or
maothership or catcher/ CR crab
processor :
Calcher vessel greater Combination of IFQ sa- Vessal leaving Alaska X X
than BO ft LOA, biglish, IFQ halibut, CDG
mothership or catcher/ hatibut, or CR crab and
Processor non-IFQ groundtish
Mathership, catchar/proc- | Non-IFQ groundfish Transtar of product X
essor, shoreside proc-
essar, or SFP
Registered Buyer IFQ sablefish, IFQ halibut | Transfer of product X
or CDQ hatibut
Registered Crab Receiver | CR crab Transfar of product X
A person halding a valid | IFQ sablefish, IFQ halibut | Transfer of product XXX
{FQ permit, IFQ card, and | or CDO halibut
Hegistared Buyer permit
Registered Buyer IFQ) sablefish, IFQ hal- Transfer from landing site XX
ibut, or COQ halibut 1o Registered Buyer's
procassing lacllity
Registerad Crab Receiver | CR crab Transfer from landing sfte XX
to RCH's processing fa-
cility .
Vagael operator Processed IFQ sablefish, | Transshipmeni betwaen KXAX
IFQ halibui, COQ hallbut, { vessels
or CR crab

“X" indicales under what circumstances each repon is submitted.
“¥X" indicates that the documant must accompany tha transter of IFQ species from landing site to processor.
"XXX" indicates receipt must be issued to each receiver in a dockside sale.
"¥YXX" ingicates authorization must be obtained 24 hours in advance.

sapny pesodoid;p00zZ ‘62 1990100 ‘Aepu.d /602 ‘ON ‘69 [OA/ISSIS0y [BIapa ]

LGZE9
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TABLE 14A TO PART 679--PORT OF
LANDING CODES?: ALASKA

TABLE 14A TO PART 679--PORT OF TABLE 14A TO PART 679--PORT OF

LANDING CODES?: ALASKA—Contin-

LANDING CODES'; ALaskaA—Contin-

NMFS | ADF&G ued ued
Port Name
Coda | Coco PotName | NMFS | ADFEG PotName | WMES | AOFsG
186 "ADA [ e Code Code
Akutan, Akulan Bay 101 AKU Jungau 136 JNU Sand Point 164 SPT
Alitak 103 AL Kake 137 KAK Savoonga 165 nia
Anchorage j05| anc| | Ketes na KAL | | Seldovia 166 SEL
An 106 ANG Kasilot 138 KAS Seward 167 SEW
Aniak na ANI Kenai 139 KEN Sitka 168 SIT
Anvik na ANV Kenai River 139 KEN Skagway 189 SKG
Atka 107 ATK Katchiken 141 KTN Soldotna e SOL
Auke Bay 136 JNU King Cove 142 KCOo Si. George 170 sTG
Boaver Infet 19| pur| |King Saimon 143| KNG | | st May wa| STM
Bethel nwal| BET| [ Kipnuk 144 wa| | st Paul ' 172 sTP
Caplains Bay 19| bpur| | Kawock 45|  KLA | [ Tee Harbor 136  JNU
Chefornak 189 na | | Kodiak 146 KOD [ Tonakee Springs t74| TEN
Chigrilk 13| CHG | | Kotzsbue na| KOT | | Togiak 176 | TOG
Cordove 11| conr| | La Conner na| LAC| | yoksook Bay 177 n‘a
Craig 16| CRG | | Mekoryuk 147 m8 | | Jununak 178] e
Dougles 136 JNU [ ] Moser Bey nfa|  MOS | | ynalakleet wa UNA
Dutch Harbor/Unalaska 119 DuUT Naknek 149 NAK Valdaz 181 VAL
Egegik 122{ EGE| | Nenana va] NEN| | wasila na | WAS
Ekuk na EKU Nikiski (or Nikishka) 150 NIK Whittler 183 WHT
Elfin Cove 123 ELF Nintlchik 151 NIN Whangell 184 WHAN
Emmonak wal EMM| | Nome 152 MNOM! | vakutat 185 |  YAK
Excursion Inlet 124 XIP | | Nunivak Island na| NUN ' To report a landing at a location not cur-
rently assigned a location code numbsr: use
False Pass 125 FSP Old Harbor 153 OLD | the coda for “Other” for the state or couniry at
which the landing occurs and notily NMFS ol
Falrbanks a FBK Other Alaska! 498 UNK | the actual location $6 that (he list may be up-
Eatacll. I;ok 1“::13:?1} ;‘o ren:u:u;.t| ah landing ié:ur
Pelican 1 P avelock, Alas! ich cumrantly has no code
Getena a| GAL| | Pefica %5 EL | assigned, usa cods "499" “Othar AK »
Glacier Bay n/a GLE | | Petersburg 156 PBG '
TABLE 14B TO PART 679—PORT OF
Glennallen r/a GLN Port Alexander 158 PAL LANDING CODES: NON-ALASKA
Gustavus 127 GUs Port Armstro na PTA (CALIFORNIA,  OREGON, ~ CANADA,
i WASH]NGTON)
Hainas 128 HNS Paort Bailey 159 PTB
Part Nare NMFS | ADF&G
Halibut Cove 130 nfa Port Graham 160 GRM Code Code
Homer 132 HOM Port Lions na LIO CALIFORNIA
Moonah 133 HNH Pon Moller n/a MOL Eureka 500 EUR
Hydaburg n/a HYD ‘Port Protection 161 n/a Oiher Calilomia® 599 nfa
Hyder 134 HDAR Quinhagak 187 n/a CANADA
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TABLE 14B TO PART 679—PORT OF TABLE 148 TO PART 679—PORT OF TABLE 14C TO PART 679—AT-SEA OP-
LANDING CODES:  NON-ALASKA LANDING CODES:  INON-ALASKA ERATION TYPE CCDES TO BE USED
(CALIFORNIA, OREGON, CANADA, {CALIFORMIA, OREGON, GANADA, As PORT CODES FOR VESSELS

WASHINGTON)——-Cominued WASHINGTON)}—Continued MATCHING THIS TYPE OF OPERATION
NMFS | ADF&G NMFS | ADF&G Code Description
Por Name Code | Code Port Name Code | Code a
] FGP Floating caicher proc-
Other Canada! 838 na Bellingham 702 n/a 95507
Pon Edward 802| PRU Blaine 717| BLA| Ifp Floating damestic
mothershi
Prince Rupert go2{ PAU Everstt 704 va P
IFP Inshore floaling processor
OREGON La Canner 708 LAC - processing In State of
. Alaska waters only
Astoria | eoo| asr| | Ompa va| OLY
i 1
Newport 603 NPT Other Washington 799 na
Seallle 715 SEA
Other Oregon? 699 n'a
Tacoma na TAC
Portland nfa POR -
‘“';o report eg !arlulrngi at aoldocation br;ot cur-
rently assigned a location cods number. use
Warrenton 604 rva :1:' ;}o?rel fclw n“glher" for the s;ale ?f; cohng a}
e landing occurs and notify N 0
WASHINGTON the actual [ocation so thal the list may be up-
dated. For exeample, 1o report a landing for
Anacortes 700 ANA | Vancouver, which currently has no codé as-

signed, use “899" “Other Canada.”

TABLE 15 TO PART 679—GEAR CODES, DESCRIPTIONS, AND USE (X INDICATES WHERE THIS CODE IS USED)

Use Alphabetic Code to Complete the Use Numeric Code Lo Complete the Following:
Following:
Name of Gear Alpha | |, thgzss a E\Igglr:‘or;c rr':lal:i-c E@%ﬁg ln:Er?}at CR | apraG
cowr | e | greckin | o | wogoeos | {ms | Cinb
Code?

Diving OTH X X 11 X X
Dredge OTH T X X 22 X X
Dredge, hydro/mechanical OTH X X 23 X X
Fish whoel OTH X X 08 X X
Gillnet, drift I OTH X X 03 X X
Gilinet, herring OTH X X 3 X X
Gitlnet, set OTH X X 04 X X
Gillnet, sunken OTH X X 41 X X
Hand Enefig/troll (IFG name: hand troll) nfa 05 X X X
Handpicked OTH X X 12 X X
Hatchery nfa 77 X X
Hook-and-line HAL X X 61 X X X
Jig, mechanicel (IFQ name: jips) JIG X X 26 X X X
Net, dip OTH X X 13 X X
Nal, ring OTH X X 10 x X
Othesfspecily OTH X X 98 | X X
Pair trawl 3 a7 | X
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TABLE 15 TC PART 679—GEAR CODES, DESCRIPTIONS, AND USE {X INDICATES WHERE THIS CODE 15 USED}—Continuead

Use Alphahetig C&‘Igﬁ ntgc: Complete the Use Numeric Code to Complele the Following:
Name of Gaar Apha || NMFS PR 3 monic | Fleciorts Q| cR | aprsa
s |t | el | o | e | ¥ | oo
Code!

Pot POT X X ]| X X X X
Pound OTH X X 21 X X
Selna, purse OTH b4 X o X X
Saine, beach QTH X X 02 X X
Shaval OTH X X 18 X X
Trap OTH X X 80 X X
Trawd, bsam a 17 X X
Trawl, double otter tn 27 X X
Trawl, nonpelagic/bottom NPT X X o7 X X
Trawl, pelaglc/midwater PTR X X 47 X X
Troll, dinglebar TROLL X X 25 X X X
Troll, powar gurdy TROLL X X 15 X X X
Walr OTH X X 14 X X

{NPT) or palagic trawl (PTR}.

13. Add part 680 to read as follows:

PART 680—SHELLFISH FISHERIES OF
THE EXCLUSIVE ECONOMIC ZONE
OFF ALASKA

Subpart A—General

Sac.

680.1
680.2
B880.3
680.4
630.5
BB0.6
GBO.7
G80.8
580.9

Purpose and scope.

Definitions.

Relation to other laws.

Permits.

Recordkeeping and reporting [R&R).
Crab economic data report (EDR).
Prohibitions.

Facilitation of enforcemeni.
Penalties.

Subpart B—Management Measures

680.20 Arbitration System.

680.21 Crab fishery cooperatives.

680.22 Sideboard protections for GOA
groundfish fisheries.

680.23 Equipment and operalional
requirements.

680.30 [Reserved)

Subpart C—Individual Fishing Quota
Management Measures

680.40 Quots Share ((38). Processor QS
(PQS), Individual Fishing Quola (1IFQ).
and Individual Processor Quota [IPQ}
Issuance.

680.41 Transfer of QS and IFQ.

680.42 Limitalions on use of QS, PQS, IFQ,
and IPQ.
680.43 Delerminations and appeals.
680.44 Cosl recovery.
Table 1 to Part 680—Crab Rationalized (CR)
Fisheries
Table 2 to Part 680--Crab Species Codes
Table 3a to Parl 680—Crab Delivery
Condition Codes
Table 3b 1o Part 6B0~—Crab Disposition or
Product Codes
Tahle 4 \o Part 6B0—Crab Process Codes
Table 5 10 Part 680—Crab Size
Table 6 to Part §80—Crab Grade
Table 7 ta Part 680—Eligibility for Initial
Issuance of Crab QS by Crab QS Fishery
Table 8 1o Parl 680—Initial QS and PQS Pool
for Each Crab QS Fishery
Table 9 to Part 680—Eligibility for Initial
Issuance of Crab PQS by Crab QS Fishery

Awmbhority: 16 U.5.C, 1862.

Subpart A—General

§680.1 Purpose and scope.

Regulations in this part implement
policies developed by the North Pacific
Fishery Management Council and
approved by the Secretary of Commerce
in accordance with the
Magnuson-Sievens Fishery
Conservalion and Managemeni Acl. In
addition to part 600 of this chapier.
these regulations implement the
following:

1For groundfish logbooks, forms, elecironic WPR, alectronic chack-infoul reparts: all trawd gear must be reporied as either nonpalagic trawl

(a) Fishery Management Flan (FMP)
for Bering Sea and Aleutian Islands
King and Tenner Crabs. Regulations in
this perl govern commercial fishing for,
and processing of, king and Tanner
crabs in the Bering Sea and Aleutian
Islands Area pursuant to section 313(j)
of the Magnuson-Stevens Act, including
regulations implementing the Crab
Rationalization Program for crab
fisheries in the Bering Sea and Aleutian
Islands Area, and including regulations
superseding State of Alaska regulations
applicable to the commercial king and
Tanner crab fisheries in the Exclusive
Economic Zone (EEZ) of the Bering Sea
and Aleutian 1slands Area that are
determined 1o be inconsistent with the
FMP,

{b) License Limitation Program.
Commercial fishing for crab species not
included in the Crab Rationalization
Program for crab fisheries of the Bering
Sea and Aleutian Islands Area remains
subject to the License Limitation
Program for the commercial crab
fisheries in the Bering Sea and Aleutian
Islands Area under pari 679 of this
chapter.

§680.2 Definitions.

In addition to 1he definilions in the
Magnuson-Stevens Act. in 50 CFR pan
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600, and §6879.2 of this chapter, the
terms used in this part have the
following meanings: .

Adak community entity means the
non-profit entity incorporated under the
laws of the state of Alaska that
represents the community of Adak and
has a board of directors elected by the
residents of Adak.

Affiliation means a relationship
betweaen two or more entities in which
one directly or indirectly owns or
controls a 10-percent or greater interest
in, or otherwise controls another, or a
third entity directly or indirectly owns
or controls a 10-percent or greater
interest in, or otherwise controls both.
For the purpose of this definition, the
following terms are further defined:

(1) Entity. An entity may be an
individual, corporation, association,
partnership, joint-stock company, trust,
or any other type of legal entity, any
receiver, trustee in bankruptcy or
similar official or liquidating agent, or
any organized group of persons whether
incorporated or not, that holds direct or
indirect interest in:

{i) Q8, PQS, IFQ, or IP(; or,

{if) For purposes of the EDR, a vessel
or processing plant operating in CR
fisheries.

(2) Indirect interest. An indirect
interest is one that passes through cne
or more intermediate entities. An
entity's percentage of indirect interest in
a second entity is equal to the entity's
percentage of direct interest in an
intermediate entity multiplied by the
intermediate entity’s direct or indirect
interest in the second entity,

(3) Controls a 10-percent or greater
interest. An entity controls a 10-percent
or greater interest in a second entity if
the first entity:

(i) Controls a 10-percent ownership
share of the second entity, or

(ii) Controls 10-percent or more of the
voting stock of the second entity.

{4) Otherwise controls. An entity
otherwise controls another when the
first entity has the power through any
other means whatsoever to exercise a
controlling influence over the
management or policies of the other
entity, unless such power is solely the
result of an official position with such
entity.

Arbitration IF() means:

{1) Class A CVO IFQ held by a person
who is not a holder of PQS or IP(} and
who is not affiliated with any holder of
PQS or IPQ,

(2) Prior to July 1, 2008, CVC IFQ held
by a person who is not a holder of PQS
or IPQ and who is nol affiliated with
any holder of PQS or IPQ that the holder
has elected to submit to the Arbitration
Svyslem. and

(3) Afier July 1, 2008, Class A CVC
IFQ} held by a person who is not a
holder of PQS or IP(} and is not
affiliated with any holder of PQS or IPQ.

{4) IFQ held by a crab harvesting
cooperative so long as no member of
that crab harvesting cooperative:

{i) Holds PQS or IPQ; or

(ii) Is affiliated with & person who
holds PQS or IPQ.

Arbitration Q8 means:

(1} CVO QS held by a person who is
not a holder of PQQS or IPQ and is not
affiliated with any holder of PQS or IPQ,

{2) Prior to July 1, 2008, CVC QS held
by a person who is not a holder of PQS
or [P(} and is not affiliated with any
holder of PQS or IPQ and that the
holder has elected to submit to the
arbitration process,

{3) After July 1, 2008, CVC QS held
by a person who is not a holder of PQS
or IPQ and is not affiliated with any
holder of PQS or IPQ) .

Arbitration System means the system
established by the contracts required by
§ 680.20 including the process by which
the Market Report and Non-Binding
Price Farmula are produced and the
Binding Arbitration process.

Assessed value means the most recent
value for a vessel and gear provided in
a marine survey.

Auditor means an examiner employed
by, or under contract to, the data
collection agent to verify data submitted
in an economic data report,

Biind dota means any data collected
from the economic data report by the
data collection agent that are
subsagquently amended by removing
personal identifiers, including, but not
limited to social security numbers, crew
permit numbers, names and addresses,
Faderal fisheries permit numbers,
Federal processor permit numbers,
Federal tax identification numbers,
State of Alaska vessel registration and
permit numbers, and by adding in their
place a nonspecific identifier.

Box size means the capacity of & crab-
packing container in kilograms or
pounds,

BSAI crab means those crab species
governed under the Fishery
Management Plan (FMP) for Bering Sea/

Aleutian Islands King and Tanner Crabs.

BSAl Crab Capacity Reduction
Program means the program authorized
by Public Law 106-554, as Amended by
Public Law 107-20 and Public Law
107-117.

BSAI crab fisheries means those crab
fisheries governed under the Fishery
Management Plan (FMP) for Bering Sea/

Aleutian Islands King and Tanner Crabs.

Captain means, for the purposes of
the EDR. s vessel operato.

Catcher/Processor {CP} means a vessel
that is used for catching crab and

processing that crab.,
Catcher vessel means a vessel that is

used for catching crab and that does not
process crab on board.

CDQ community means a community
eligible to participate in the Western
Alaska Community Development
Program under subpart C of 50 CFR part
678.

CDQ group means a CDQ group as
that term is defined at 50 CFR 679.2,

Committed IFQ means:

(1) Any Arbitration IFQ) for which the
holder of such IFQ has agreed or
committed to delivery of crab harvested
with the IFQ) to the holder of previously
uncommitted IPQ and for which the
holder of the IPQ has agreed to accept
delivery of that crab, regardless of
whether such agreement specifies the
price or other terms for delivery or

{2) Any Arbitration IFQ for which, on
or after the date which is 25 days prior
to the opening of the first crab fishing
season in the QS crab fishery for such
IFQ, the holder of the IFQ has
unilaterally committed to delivery of
crab harvested with the IF(} to the
holder of previously uncommitted IPQ,
regardless of whether the IFQ and IPQ
holders have resched an agreement that
specifies the price or other terms for
delivery.

Committed IPQ means any 1PQ for
which the holder of such IPQ has
received a commitment of delivery from
a holder of Arbitration IFQ such that the
Arbitration IFQ is committed IFQ),
regardiess of whether the Arbitration
IFQ and IPQ holders have reached an
agreement that specifies the price or
other terms for delivery.

CP standard price means price,
expressed in U.S. dollars per raw crab
pound, for all CR crab landed by & CP
as determined for each crab fishing year
by the Regional Administrator and
documentsd in a CP standard price list
published by NMFS.

Crab cooperative IF(} means the
annual catch limit of IFQ crab that may
be harvested by a crab harvesting
cooperative that is lawfully allocated a
harvest privilege for a specific portion of
the TAC of a CR fishery.

Crab cost recovery fee liability means
that amount of money, in U.S. dollars,
owed to NMFS by a CR allocation
holder or RCR as determined by
multiplying the appropriate ex-vessel
value of the amount of CR crab debited
from a CR allocation by the appropriate
crab fee percentage.

Crab fee percentoge means thal
positive number no greater than 3
percent determined for each crab fishing
vear by the Regional Administrator and
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used to calculate the crab cost recovery
fee liability for & CR allocation holder
urrder the Crab Rationalization Program.

Crab fishing year means the period
from July 1 of one calendar year through
June 30 of the following calendar year,

Crab grade means a grading system to
describe the quality of crab.

(1) Grade 1 means standard or
premium quality ¢crab, and

{2) Grade 2 means below standard
quality crab. :

Crab Individual Fishing Quota (Creb
IF(}) means the annual catch limit of a
CR fishery that may be harvested by a
person who is lawfully allocated a
harvest privilege for a specific portion of
the TAC of a CR fishery with the
following designations or with the
designation as a crab IFQ hired master:

(1} Catcher Vessel Crew IFQ (CVC)

" means & permit to annually harvest, but
not process, a CR crab on board a vessel.
(2} Catcher Vessel Owner IFQ (CVO)
means a permit to annually harvest, but
not process, &8 CR crab on board a vessel,

(i} Class A IFQ means IFQ that is
requimd to be delivered to a processor
holding unused IPQ.

(ii) Class B IFQ means IFQ) that is not
retiuired to be delivered to a processor
holding unused IPQ.

(3} Catcher/Processor Owner IF(Q}
{CPC) means & permit to annually
harvest and process a CR crab with that
vessel. .

(4} Catcher/Processor Crew IFQ{CPC)
means & permit to annually harvest and
process a CR crab with that vessel.

Crab IFQ hired master means & person
who holds & crab IFQ hired master
permit issued under § 680.4.

Crab IFQ permit holder means the
person identified on an IFQ permit,

Crab LLP license history means for
any particular crab LLP license: the total
legal landings made on the vessel or
vessels that gave rise to that license and
any total legal landings made under the
authority of that license,

Crab quota share {crab QS} means a
permit the face amount of which is used
as the basis for the annual calculation
and allocation of a person's crab IFQ
with the following designations;

(1) Catcher vessel crew CVC (U8
means a permit the face amount of
which is used as the basis for the annual
calculation and allocation of erab IFQ to
qualified persons.

(2) Catcher vessel owner {CVO} QS
means a permit the face amount of
which is used as the basis for the annual
calculation and eliocation of crab IFQ to
gualified persons.

(3} Catcher/processor owner (CPO} QS
means a permil the face amount of
which is used as the basis for the annual
calculation and allocation of crab IFQ to
qualified persons.

(4) Catcher/processor crew {CPC) QS
means a permit the face amount of
which is used as the basis for the annual
calculation and allecation of crab IFQ to
qualified persons.

Crab QS fishery means those CR
fisheries under Table 1 to this part that
require the use of QS and PQS and their
resulting IFQ and IPQ) to harvest and
process IFQ) crab.

Crab ()5 program means the
individual fishing quota (IFQ) or
individual processing quota (IPQ)
programs for CR crab of the BSAIl off
Alaska and governed by regulations
under this part.

Crab QS regional designation mesans
the designation of QS or PQS and the
associated IFQ and IPQ subject to
regional delivery requirements in this
part.
Crub Rationalization (CR} crob means
those crab species subject to
management under the Crab
Rationalization Program described in
Tabie 1 1o this part.

Crab Rationalization (CR} Program
means the individual fishing quota
(IFQ}, individual processing quota
{IPQ), Community Development Quota
(CDQ), and the Adak community
allocation programs, including all
management, monitoring, and
enforcement components, for Bering
Sea/Aleutian Islands King and Tanner
Crabs in waters off Alaska governed by
the regulations of this part.

Crab rationalized {CR) allocation
means any allocation of CR crab
authorized under the QS/IFQ, PQS/IPQ,
CDQ, or the Adak community allocation
programs.

Crab rationalized {CR} fisheries means
those fisheries defined in Table 1 to part
680,

Crew means:

(1) Any individual, other than the
captain or fisheries observers, working
on a vessel that is engaged in fishing.

(2) For the purposes of the EDR, each
employee on a vessel, excluding the
captain, that participated in any CR
fishery.

Cusiom processing means processing
of crab undertaken on behalf of another
person.

Data collection agent {DCA) means
the entity selected by the Regional
Administrator 1o distribute an econcmic
data report (EDR) to a person required
to complete it, to receive the completed
EDR, to review and verify the accuracy
of the daia in the EDR, and to provide
those data to authorized recipients.

Davs at Seo means. for the purpose:
of the EDR. the number of davs speni a
sea while fishing for crab. including
travel lime to and from fishing grounds.

Economic data report (EDR} means
the report of cost, labor, earnings, and
revenue data for catcher vessels,
catcher/processors, shoreside crab
processors, and stationary ﬁoatini crab
processors participating in CR fisheries.

Eligible crab community (ECC) means
a community in which at least 3 percent
of the initial allocation of processor
quota share of any crab fishery is
allocated. The specific communities
include:

{1} CDQ Communities.

{i) Akutan;

fii) False Pass;

(iif) St. George; and

{iv) St. Paul,

{2} Non-CD{) Communities.

() Dutch Harbor;

(i1} Kodiak;

(iii) King Cove;

" {iv) Port Moller; and

(v] Adak.

Eligible crab community {ECC} entity
means a non-profit organization
specified under §680.41(j)(2} that is
designated by an ECC other than Adak
to represent it for the purposes of
engaging in the right of first refusal of
transfer of crab PQS or IPQ} outside the
ECC under contract provisions set forth
under § 680.40(m). For those ECCs that
also are CDQ communities, the ECC
entity is the CDQ group to which the
ECC is a member.

* Eligible crub community organization
{ECCO) means a non-profit organization
that represents at Jeast one ECC as
defined in this part and that has been
approved by the Regional Administrator
to obtain by transfer and hold crab QS
and to Jease IFQ} resulting from the crab
QS on behalf of an ECC.

Eligible community resident means,
for purposes of the Crab QS program,
any individual who:

(1) Is a citizen of the United States;

{2) Has maintained a domicile in the
ECC from which the individual requests
to lease crab IF(Q} for at least 12
consecutive months immediately
preceding the time when the assertion
of residence is made and who is not
claiming residency in another
coglmunity, state, territory, or country;
an

(3) 1s otherwise eligible to receive crab
QS or IFQ by transfer.

Ex-vessel value means:

(1) For the shoreside processing
sector. The total U.S. dollar amoum of
all compensation, monetary and
non-monetary, including any
retro-pavments, received by a CR
allocation holder for the purchase of any
CR crab debited from the CR allocalion
described in terms of raw crab pounds.

(2} For the catcher/processor sectol.
The 1otal 1.S. doliar amount of CR crab
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landings as calculated by multiplying
the number of raw crab pounds debited
from the CR allocation by the
appropriate CP standard price
determined by the Regional
Administrator.

Finished pounds means the total
weight of processed product, not
including container, in pounds,

IFQ account means the amount of
crab IFQ} in round pounds that is held
by a person at any particular time fora
crab QS fishery, sector, region, and
class,

IFQ erab means crab species listed in
Table 1 to this part subject to
management under the crab QS
program.

Injtial processor quota share pool
means the total number of processor
quota share units for each crab Q8
fishery which is the basis of initial
pracessor quota share allocations.

Initial quota share pool means the
total number of non-processor quota
share units for each CR fishery which is
the basis of initial QS allocations.

Individual processor quota {IPQY)
means the annual amount of crab that
may be processed by a person who is
lawfully allocated a processing privilege
for a specific portion of the TAC for a
CR fishery.

IPQ account means the amount of
crab IPQ in round pounds that is held
by a person at any particular time for a
CR fishery and region.

Landing means the transfer of raw
crab harvested by a vesse! prior to that
crab being reported on a CR crab
landing report.

{1) Far catcher/processors, the amount
of crab retained during a reporting
period constitutes a landing.

(2) For catcher vessels, the amount of
crab landed from the boat at a single
location/time constitutes a landing.

Lease of QS/FQ or PQS/IPQ maans a
temporary, annual transfer of crab IFQ
or IPQ without the underlying QS or
PQs.

(},easeholder means, for purposes of
the EDR, a person who:

(1) Is identified as the Jeaseholder in
a written lease of a catcher vessel,
catcher/processor, shoreside crab
processor, or stationary floating crab
PToCessor, or

(2) Pays the expenses of a catcher
vessel, catcher/processor, shoreside crab
processor, or stationary floating crab
Pprocessor, or

(3) Claims expenses for the catcher
vessel, catcher/processor, shoreside crab
processor, or stationary floating crab
processor as a business expense on
schedule C of his/her Federal income
1ax return or on a slale income tax
return.

Mutual Agreement for purposes of the
Arbitration Systern means the consent
and agreement of Arbitration
Organizations that represent an amount
of Arbitration QS equal to maore than 50
percent of all the Arbitration QS in a
fishery, and an amount of PQS equal to
more than 50 percent of all the PQS in
a fishery based upon the Annual
Arbitration Organization Reports.

Newly constructed vessel means, for
the purposes of initial QS issuance, a
vessel on which the keel was laid by
June 10, 2002.

Official crab rationalization record
means the information prepared by the
Regional Administrator about the legal
landings and legal processing by vessels
and persons in the BSAI crab fisheries
during the qualifying periods specified
at § 680.40.

Processing, or to process means the
preparation of, or to prepare, crab to
render it suitable for human
consumption or storage. This includes,
but is not limited to, cooking, canning,
butchering, sectioning, freezing or icing.

Processor quota share (P(QS) means a
permit the face amount of which is used
as the basis for the annual calculation
and allocation of an IPQ}.

Raw crab pounds means the recorded
weight of crab in pounds at landing or
prior to processing. -

Registered crab receiver (RCR) means
a person holding an RCR Permit issued
by the Repional Administrator.

Right of First Refusal (ROFR} means
the contractual provisions set forth
under § 680.40[m) between the holders
of P8 and ECC entities for the
oppertunity of ECCs to exercise the right
to purchase PQS proposed to be
transferred by a holder of PQS in an
ECC.

Seafood Marketing Assaciation
Assessment {(SMAA) means the seafood
processing assessment collected by
processing firms and buyers from
fishery harvesters for the State of
Alaska.

Share payment means an amount of
maonetary compensation (not salary or
wages) based on gross or net earnings of
a BSAI crab fishing vessel.

Shoreside crab processor means any
person or vessel that receives,
purchases, or arranges to purchase
unprocessed crab, except a catcher/
processor or a stationary floaling crab
Pprocessor.

Stationary floating crab processor
{SFCP) means a vessel of the United
States that remains anchored or
otherwise remains stationarv while
recejving or processing in the waters of
the State of Alaska.

Uncommitted IF() means any
Arbitration IFQ} that is not Committed
IFQ,

Uncommitted IP(} means any IP(} that
is not Committed IPQ.

U.S. Citizen means:

(1) Any individual who is a citizen of
the United States; or

(2} Any corporation, partnership,
association, or other entity that is
organized under Federal, state, or local
laws of the United States or that may
legally operate in the United States.

§680.3 Relation to other laws.

(a) King and Tanner crab. (1)
Additional lews and regulations
governing the conservation and
management of king crab and Tanner
crab in the BSAI area are contained in
50 CFR part 679, Alaska Statutes at A.S.
16, and Alaska Administrative Code at

.5 AAC Chapters 34, 35, and 39.

(2) The Alaska Administrative Code
{at 5 AAC 39.130) governs reporting and
permitting requirements using the
ADF&G "Intent to Operate” registration
form and “Fish Tickets.”

(b) Sport, persanal use, and
subsistence. (1) For State of Alaska
statutes and regulations governing sport
and personal use crab fishing other than
subsistence fishing, see Alaska Statutes,
Title 16—Fish and Game; 5 AAC
Chapters 47 through 77.

(2) For State of Alaska statutes and
regulations governing subsistence
fishing for crab, see Alaska Statutes,
Title 16—Fish and Game; § AAC 02.001
through 02.625, '

§680.4 Permits.

Persons participating in the CR crab
fisheries are required to possess the
perrits described in this section.
Approval of applications under this part
may be conditioned on the payment of
fees under § 680.44 or the submission of
an EDR as described under § 680.5.

(a} Creb QS Permit. Crab QS is issued
by the Regional Administrator to
persons who successfully apply for an
initial allocation under §680.40 or to
receive QS by transfer under § 680.41.
Once issued, a QS permit is valid until
maodified by transfer under § 680.41; or
the permit is revoked, suspended, or
modified pursuant 1o § 679.43 or under
15 CFR part 904,

(b} Crab PQS Permit. Crab PQS is
issued by the Regional Administrator to
persons whao successfully apply for an
initial allocation under § 680.40 or
receive PQS by transfer under § 680.41.
Once issued, a PQS permit is valid until
modified by transfer under § 680.41 or
unti] the permit is revoked, suspended,
or modified pursuant 10 §679.43 or
under 15 CFR part 904.
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{c) Crab IFQ Permit. (1} A Crab IF(}
Permit authorizes the person identified
on the permit to harvest crab in the
fishery identified on the permit at any
time the fishery is open during the crab
fishing year for which the permit is
issued, subject to conditions of the
permit. A crab IFQ permit is valid in the
following circumstances:

(i) Until the end of the crab fishing
year for which the permit is issued;

(ii) Until the amount harvested is
equal to the amount specified on the
permit;

{iii) Until the permit is modified by
transfers under § 680.41; or

{iv] Until the permit is revoked,
suspended, or modified pursuant to
§679.43 or under 15 CFR part 904.

(2) A legible copy of any Crab IFQ
Permit must be carried on board the
vassel used by the permitted person at
all times that such crab are retained on
board.

(3) A Crab IFQ Permit is issued on an
annual basis by the Regional
Administrator 1o persons who hold crab
Q8 of the type specified by the QS and
who have submitted a complete Annual
Application for Crab IFQ/IPQ Permit
that is subsequently approved by the
Regional Administrator.

d) Crab IPQ Permit. (1) A Crab IPQ
Permit authorizes the person identified
on the permit to process the IFQ crab
identified on the permit, subject to
conditions of the permit, until the
amount processed is equal to the
amount specified on the permit or until
the permit is revoked, suspended, or
modified under 15 CFR part 904, An
1PQ permit is valid in the following
circumstances: :

(i) Until the end of the crab fishing
year for which the permit is issued;

(ii) Unti] the amount harvested is
equal to the amount specified on the
permit;

(i} Unti! the permit is modified by
transfers under § 630.41; or

(iv) Until the permit is revoked,
suspended, or modified pursuant to
§679.43 or under 15 CFR part 904.

(2) A legible copy of a Crab IPQ
Permit authorizing processing of IFQ
crab must be retained on the premises
or vessel used by the permitted person
10 process the IFQ crab at all times that
such crab are retained on the premises
or vessel.

{(3) A Crab IPQ Permit is issued on an
annual basis by the Regional
Administrator to persons wheo hold crab
processor QS of the type specified by
the QS and who have submitled a
complete Aunual Application for Crab
IFQ/IPQ Permit that is subsequently
approved by the Regional
Administrator. A complete application

must be submitted no later than August
1 of the crab fishing year for which a
person is applying te receive IFQ or
IPQ. If a complete application is not
submitted by this date, that person will
not receive IFQ} or IPQ for that crab
fishing year.

(e) Contents of Annual Application
Jfor Crab IFQ/IPQ) permit, A person
applying for an Annual Crab IFQ or [PQ
permit must include the following
information:

(1) Applicant information. (i)
Applicant’s name and NMFS Person ID;
(ii) Applicant’s date of birth or, if a

non-individual, date of incorporation;

(iii) Applicant’s social security
number (optional) or tax identification
number;

(iv) Applicant’s permanent business
mailing address and any temporary
mailing address the applicant wishes to
use; .

(v) Applicant’s telephone number,
facsimile pumber, and e-mail address;

{2) Crab IFQ or IPQ Permit
identification. (i) Indicate Crab QS
fishery(ies) for which applicant fs
appl inﬁ to receive IFQ or IPQ by type;

gifln icate (YES or NO) whether
applicant has joired a crab cooperative;
if YES, indicate cooperative’s name;

(3) Affidavit of affiliation, A
completed affidavit of affiliation
declaring any and all affiliations, as the
term “affiliation” is defined at §680.2,
with any PQS permit holders. An
affidavit of affiliation will include
affirmations by the applicant pertaining
to relationships that may involve direct
or indirect ownership or control of the
delivery of IFQ and any supplemental
documentation deemed necessary by
NMFS to determine whether an
affiliation exists;

(i) Whether any entity holding PQS or
IPQ owns, directly or indirectly, 10
percent or more of the applicant for IFQ
or IP(Q;

{ii} Whether any entity that holds PQS
or IPQ is affiliated with the applicant,
as affiliation is defined in § 680.2;

(iii) If the answer is YES to either
paragraph (e})(3)(i) or (e}{3)(ii) of this
section, provide a list of all PQS or IPQ
holders with which you are affiliated,
including: full name, business mailing
address, and business telephone
number. .

(4) Identification of ownership
interests. If the applicant is not an
individual, the names of all persons, to
the individual Jevel, helding an
cwnership interest in the entity and the
percentage ownership each person and
individual holds in the applicant:

(5) Certification of applicant. The
applican! must sign and date the
application certifving that al)

information is true, correct, and
complete to the best of histher
knowledge and belief. Print the name of
the applicant. if the application is
completed by an authorized
representative, proof of anthorization
must accompany the application.

(6) EDR submission. Verification that
a current EDR was submitted to the DCA
for this applicant, if required under
§680.6.

(f) Crab IFQ Hired Master Permit. (1)
A Crab IFQ Hired Master Permit
authorizes the individua! identified on
the permit to harvest and land IFQ) crab
for debit against the specified Crab IFQ
Permit until the Crab IFQ Hired Master
Permit expires or is revokad, suspended,
or modified under 15 CFR part 904 or
on request of the Crab IFQ Permit
holder.

(2) A legible copy of an IFQ Hired
Master Permit must be on board a vessel
used to harvest IFQ crab at all times
such crab are retained on board. Except
as specified in § 680.42, an individual
who is issued a Crab IFQ Hired Master
Permit must remain aboard the vessel
used to harvest IFQ crab with that
permit during the crab QS fishing trip
and at the landing site until all crab
harvested under that permit are
offioaded and the landing report for
such crab is completed.

(3) Contents of Appiication for Crab
IFQ Hired Master Permit. A complete
application for a Crab IFQ Hired Master
Permit must include the following:

(i) Purpose of application. Whether
the application is to add or to delete a
hired master and identification of crab
permit(s) for which this application is
submitted;

(ii) Permit holder information. (A)
Name and NMFS Person IB;

(B) Social security numnber (optional)
or tax ID number;

(C).Permanent business mailing
address, and any temporary mailing
address the applicant wishes to use,
business telephone number, facsimile
number, and e-mail address {if
available);

{iii) Identification of vessel upon
which crab IFQ will be harvested. (A)
Vessel Name, ADF&G vessel registration
number, USCG documentation number;

(B) Indicate whether (YES or NO) the
applicant owns at least a 10 percent
ownership interest in the vessel the
Crab IFQ hired master will use to fish
permit holder's IFQ. i YES, provide
documentation of applicant's 10-percent
ownership interest.

(iv) Crab IFQ hired master permit
holder injormation. Complete a separate
seclion lor each crab IFQ hired masier.

{A) Name and NMFS Person 1D;

{B) Social security number {optional):
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(C) Date of birth of hired master;

{D) Permanent business mailing
address, and any temporary mailing
address the applicant wishes to use,
business telephone number, facsimile
number, and e-mail address (if
available),

(v) Applicant certification. The
applicant must sign and date the
application certifying that all
information is true, correct, and
complete to the best of his/her
knowledge and belief. If the ?plication
is completed by an authorize
representative, then a proof of
authorization must accompany the
spplication.

(g) RCR permit. (1) An RCR permit is
issued on an annual basis. An RCR
permit is valid during the crab fishing
year for which it is issued until the RCR
permit expires or is revoked, suspended,
or modified under 15 CFR part 804,

(2} An RCR permit is required for:

(i} Any person who receives
unprocessed CR crab from the person(s)
who harvested the crab;

(ii} The owner or operator of a vessel
that processes CR crab at sea; and

(iii) Any person required to submit a
Departura Report under 50 CFR
679.5(1)(4).

(3} Contents of Application for RCR
permit. A complete application for an
RCR permit must include verification
that any and all fees owed by the
applicant are paid and that a current
EDR was submitted to the DCA for this
applicant, if required under § 680.6. In
addition, the applicant must include the
following information:

(i) Indicate whether the application is
a renewal of an existing RCR permit, an
amendment to an existing RCR permit,
or a request for a new RCR permit. If a
renewal of or amendment to an existing
RCR permit, include the applicant’s
RCR permit number;

(it) Applicant identification. {A) Name
and NMFS Person ID of the applicant;

(B) Applicant’s social security number
or tax ID number;

(C) Name of contact person for the
applicant, if applicant is not an
individual;

{D) Permanent business mailing
address; _

(E) Physical land-based Jocation of
facility including street, city, and state,
at which the RCR operates. A separate
RCR permit is required for each facility;

(F) Physical location of vessel
including port name and position
coordinates in latitude and longitude to
the nearest minute; and

(G} Business telephone number,
facsimile number, and e-mail address (if
available),

(iii) Type of activity. Type of receiving
or processing activity whether catcher/
processor or shoreside processor;

(iv} Individual responsibie for the
submission of the EDR. (A} Name of the
designated representative submitting the
EDR required at § 680.6 on behalf of the
RCR;

{B) Business mailing address,
telephone number, facsimile number,
and e-mail address, if different from the
RCR'’s contact information;

(v) Application certification. The
applicant must sign and date the
application certifying that all
information is true, correct, and
complete to the best of his/her
knowledge and belief. If the application
is completed by an authorized
representative, then a proof of
authorization must accompany the
application.

(vi) Verification that a current EDR
was submitted to the DCA for this
applicant, if required under § 680.6.

(h) Federal Craly Vessel Permit. The
owner of a vesse] must have a Federal
Crab Vassel Permit on board that vessel
when used to fish for CR crab.

{1) A Federal Crab Vessel Permit is
issued on an annual basis and is in
effect from the date of issuance through
the end of the current crab fishing year,
unless it is revcked, suspended, or
modified under § 600.735 or § 600.740.

{2} A Federal Crab Vessel Permit may
not be surrendered at any time during
the crab fishing year for which it is
issued. :

(3) Contents of Application for
Federal Crab Vessel Permit. A complete
application for a Federal Crab Vessel
Permit must include verification that a
current EDR was submitted to the DCA
for this applicant, if required under
§ 680.6, end the following information:

(i} Indicate whether (YES or NO) the
application amends an existing Federal
Crab Vessel permit; if YES, indicate
permit number of the existing permit;

(i) Owner information. The name(s),
permanent business mailing address,
social security number (voluntary) or
tax ID, business telephone number,
business facsimile number, business
e-mail address (if available) of all vessel
owners, and the name of any person or
company (other than the owner) that
manages the operation of the vessel;

(iii) Vessel information. The vessel's
name and home port (city and state),
ADF&G processor code, whether a
vessel of the United States, USCG
documentation number, and ADF&G
vessel registration number, vessel's LOA
{in feet}, registered length (in leel), gross
tonnage, net tonnage, and shaft
horsepower.

(iv) Type of vessel operation. Indicate
the type of operations the vessel may
conduct during a crab fishing year.

(v} Designated representative for EDR.
The name, permanent business mailing
address, business telephone numbar,
business facsimile number, and
business e-mail address of the
designated representative.

(vi} Applicant certification. The
owner(s) of the vessel must sign and
date the application certifying that all
information is true, correct, and
complete to the best of his/her
knowledge and belief, Print the
applicant name. If the application is
completed by an authorized
representative, then a proof of
autharization must accompany the
applicetion.

(4) Transfer. A Federal Crab Vessel
Permit issued under this paragraph is
not transferable or assignable and is
valid only for the vessel for which it is
issued.

(5) Amended Application. The holder
of a Federal Crab Vessel Permit must
submit an amended application for a
Federal Crab Vessel Permit within 60
days of the date of change in:

(i} The ownership of the vessel. A
copy of the current USCG
documentation for the vessel showing
the change in ownership must
accompany the amended application.

(ii} The individual responsible for
submission of the EDR on behalf of the
vessel's owner(s].

(i} Annueol Creb Horvesting
Cooperative IFQ Permit. See § 680.21.

{j) Issuance. The Regional
Administrator may issue or amend a
Crab Q8, PQS, IFQ, and IPQ Permit or
a Crab IFQ Hired Master Permit
annually or at other times as needed
under this part.

(k) Transfer. Crab QS, PQS, IFQ and
IPQ permits and Federal Crab Vessel
Permits issued under § 680.4 are not
transferable, except as provided under
§680.41. Crab IFQ Hired Master
Permits, RCR permits, and crab
cooperative permits issued under this
section are not transferable.

(1) Inspection. The holder of a Crab
1FQ Permit, Crab IPQ Permit, or Crab
IFQ Hired Master Permit must present a
legible copy of the permit cn request of
any authorized officer or RCR receiving
a crab IFQ landing. The operator of a
vessel used to fish for BSAI crab must
present the original Federal Crab Vessel
Permit on request of any authorized
officer or RCR receiving a crab 1FQ
landing. A legible copy of the RCR
permit must be present al the location
of a crab IFQ landing and must be made
available by an individual representing
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the RCR for inspection on request of any
authorized officer,

§680.5 Recordkeeping and reporting
{R&R).

(a) General requirements—(1)
Recording and reporting crab. Any CR
crab harvested that is retained, landed,
received or processed, and crab that
cannot be processed, must be recorded

(2) Responsibility. The following
participants in the CR crab fisheries are
responsible for complying with the
applicable R&R requirements provided
in paragraph (a)(2)(v} of this section:

(i) The owner and operator of any
vessel used to harvest or process CR

crab; :

{ii} A crab IFQ permit holder or crab

(iif) A crab IPQ) permit holder or the
manager of a crab IPQ} permit holder;

{iv} An RCR, including an RCR that
receives CR crab for custom processing,
and an RCR that is the operator of a
catcher vessel;

(v} The persons that are responsible

for specific reports, forms, and records

are specified in the following table:

and reported. IFQ} hired master;
Recordkesping and Reporting Report Person Responsibla Reference
(A} Product Transler Report (PTR) Owner and operator of catch- | §679.5(g)
: er/processor, Owner and
manager of shoreside proc-
essor or SFCP; RCR
{B) Li.5. Vessel Activity Report (VAR) Owner and operalor of vessal | §679.5(k}
{C) Transhipment Authorization Owner or operator of caicher/ | §679.5{3}
processon RCR
{D) IFQ Ceparture Report Owner and oparator of vessel | §679.5{H4}
{E) CR crab Landing Report RCR §680.5(b)
(F) Calcher/processor offfoad report RCH §680.5(c)
(G) Eligible Crab Community Organizatlon {ECCO} ECCO §680.5(d)
Annual Report for an Eligible Crab Community (ECC)
{H) RCR Fee Submlssion Form ACR §680.5(e)
{}} Crab Econromi¢ Data Report (EDR) Owners or leaseholders of a 56806
cafcher vassel, catcher/proc-
assor, shoreslde processor, or
SFCP

{3) Representative, Designation of a
representative to complete R&R
requirements does not relieve the
person{s) responsible for compliance or
ensuring compliance with this section.

(4) Sugbmfttal of information. A person
must submit to NMFS all information,
records, and reports required in this
section in English and in a legible,
timely, and accurate manner, based on
A.lt,; If handwritten or typed, in
indelible ink.

(5) Alteration of records. A person
may not alter or change any entry or
record submitted to NMFS, except that
an inaccurate, incomplete, or incorrect
entry or record may be corrected after
notifying the Regional Admintstrator at
the address and fax number listed on
each form. :

(6) Inspection of records. A person
responsible for R&R under paragraph
{a)(2)ii) of this section must make
available for inspection all reports,
forms, scale receipts, and CR crab
landing report receipts upon the request
of an authorized officer for the time
periods indicated in paragraph (a)(?) of
this section.

{7) Retention of records. A person
responsible for R&R under paragraph

(aM2)(i) of this section must retain all
reports and receipts s follows;

(i) On’site. Until the end of the crab
fishing year during which the records
were made and for as long thereafter as
crab or crab products recorded in the
records are retained onboard the vessel
or onsite at the facility; and

(if) For 3 years. For 3 years after the
end of the crab fishing year during
which the records were made,

(8} Landing verification and
inspection. Each CR crab landing and all
creb retained on board the vessel
making a CR crab landing are subject te
verification and inspection by
authorized officers.

(8} Sempling. Each CR crab landing
and all crab retained onboard a vessel
making a CR crab landing are subject to
sampling by authorized officers and
observers.

(b) Interagency electronic reporting
system {IERS]. The RCR must obtain at
his or her own expense, hardware,
software, and Internel connectivity 1o
support Internet submissions of the CR
crab landing report on the IERS.

(1} IERS application for user I1D. Each
RCR and permit holder must submit &
data-entry application 1o the Regional

Administrator to provide information
needed to process account access into
the JIERS. The IERS will provide a web
page where the applicant will enter
information. The IERS will validate that
all required information is submitted,
that the information entered is in correct
format, and also that the requested user
ID is not already in use. The IERS will
generate a PDF document from the
information entered by the applicant.
The user will sign and submit the form.
An agency user will review the form,
confirm that the user should be
authorized for the system, and will
activate the user on the IERS. The IERS
will then send the user an email telling
them they can now use their new user
1D.

(2) Contents of the JERS. The IERS
application for user ID must contain the
following information:

(i) Date of application;

(i) Name ot applicant {user);

(iii) Processor name and location (city
and state);

(iv] Business telephone number.
facsimile number, and e-mail address:

(¥) Requested user ID;

(vi) Initial password;

(vii) Securily guestion:
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(viii} Security answer;

{ix} Processor code{s);

{x) Federal processor permit
number(s);

{xi) RCR permit numberfs);

{xii) Registered buyer permit
number(s);

(xiii} Signature of applicant and date
signed, Signature of applicant on form
means that RCR or permit holder, as
appropriate, agrees to use access
privileges to the IERS for purposes of
submitting legitimate fishery ianding
reports and to safeguard the user ID and
password to prevent their use by
unauthorizecf) persons.

{xiv) Signature of plant manager and
date signed. Signature of plant manager
ensures that the applicant is authorized
to submit landing reports for the
Frocgssor identification number(s)

isted.

{c} CR crab landings—{(1) Joint and
several liability. The CR crab permit
holder and crab IFQ hired master are
required to provide accurate
mcflormation to the RCR to complete the
CR crab landing report.

(2) Reporting. Any CR crab not
previously reported must be reported by
the RCR on any day when CR crab is
landed.

(3) Submission requirement. An RCR
is required to submit a CR crab landing
report to the Regionel Administrator for
each catcher vesse] landing.

{4) Properly debited landing. All
relained crab catch must be weighed,
reported and debited from the
appropriate IFQ or IPQ account under
which the catch was harvested, as
appropriate. A properly debited Internet
receipt from the IERS or a manual
landing report receipt constitutes
confirmation that NMFS recejved the
CR crab landing report and that the
permit holder’s account is properly
debited. The receipt must be signed and
dated by both the RCR and permit
holder.

{(5) Remain at landing site. Except for
landings of CR crab processed at sea,
once the landing has commenced, the
CR crab permit holder or crab IFQ hired
master and the harvesting vessel may
not leave the landing facility until the
CR crab account is properly debited (as
defined in paragraph (c)(4) of this
section),

{6} No movement of CR crab. The
landed crab may not be moved from the
facility where it is landed until the CR
crab landing report is received by the
Regional Administrator, and the IFQ
permit holder’s or IPQ permit holder’s
account is properly debited {as defined
in paragraph (c)(4) of this section. A
properly printed Internet submission
receipt, oF a receipt from another

NMFS-approved reporting method,
must be signed by both the RCR and
permit holder. This receipt constitutes
confirmation that NMFS received the
CR crab landing report and that the
permit holder’s account is properly
debited.

{7} Time Iimijts. (i} A landing of CR
crab may commence at any time.

{ii) For CR crab harvested under a
CPO or CPC permit, an RCR must
submit a completed CR crab landing
report to NMFS within 6 hours of the
end of each calendar day (A.Lt) in
which the CR crab was harvested.

{iit) For CR crab harvested on a
catcher/processor, the owner or operator
is required to submit a daily CR crab
landing report to NMFS within 6 hours
of the end of each calendar day {A.l.t.)
in which CR crab was harvested.

{8} IERS CR landing report procedure,
(i} Ap RCR must enter his or her
authorized user ID and password to
access the JERS. An RCR obtains a user
ID by submitting to NMFS an [ERS
application for user ID (see paragraph
(b)(1) of this section).

(ii) The CR crab permit holder must
provide his or her name, NMFS person
1D number, crab permit holder permit
number, and his or her own password
or personal identification number (PIN),
if required, to enter a CR crab landing
report.

(iii} A person who for any reason is
unable to properly submit an electronic
CR crab landing report or debit a
landing as required under paragraph (c)
of this section must telephone NMFS st
800-304-4846;

(iv) The address of the NMFS Alaska
Region Internet site will be provided to
all RCRs receiving crab;

{9) Contents of CR landing report. The
RCR must accurately enter the following
information in a CR crab landing report:

{i} RCR permit number;

(ii) ADF&G processor code of first
purchaser;

(iii) CFEC permit number;

(iv) Vessel name;

(v} Valid year of CFEC license;

(vi] Valid year of processor permit;

{vii} CR fishery code from Table 1 to
this part;

(viii} Indicate (YES or NOJ if a portion
of the harvested CR crab was delivered
to another processor; if YES, indicate
the other processor’s name and
associated crab fish ticket number;

{ix) Indicate {YES or NQ) whether all
CR crab are removed from the vessel;

{x) Management program: I[FQ, CDQ,
or Adak. If CDQ enter CBQ group
number:

(xi) ADF&G vessel registration
number of the delivering vessel:

(xii) Date {ishing began:

(xiii) Date of the CR crab landing;

fxiv) Number of pot lifts in each
ADF&G statistical area;

(»v) Number of crew. Enter crew
including operator and excluding
observer(s);

{xvi) Number of observers;

(xvii) ADF&G fish ticket number;

{xviii} Type of processing operation. If
shoreside processor, enter port code
from Tables 14a or 14b to part 679. If
catcher/processor, enter operation type
from Table 14¢ to part 673.

{xix)} ADF&G statistical area of harvest
reported by the IFQ permit holder;

xx} Species code of catch from Table
2 to this part;

{xxi) Delivery-condition code of catch
from Table 3 to this part.

{xxii} Number of crabs retained
{optional);

{xxiii) Price per pound;

{xxiv) Total value for each species of
CR crab reported;

{xxv) Scale weight of live crab in
pounds;

{xxvi) Scale weight of deadloss in
pounds;

{xxvii} Scale weight of crab retained
for personal use in pounds; and

{xxviii) Gear code to describe gear
used to harvest CR crab (see Table 15 to
50 CFR part 678},

{10) Custom processing. In addition to
the information required in paragraph
(b} 6} of this section, if custom
processing CR crab, enter the name and
ADF&G processor code of that other

erson;

{11) CDQ and Adak landings. Instead
of the information described in
paragraph (b}(6) of this section, an RCR
who receives a landing of CR crab
harvested under the CDQ or Adak
community allogation programs must
submit for each landing the following
information for each CR fishery and
species:

(i) RCR l‘i:oermit number;

(ii) CR fishery code from Table 1 to
this part;

(iii) Crab species code from Table 2 to
this part;

{iv} Type of crab, either CDQ or Adak
community allocation;

{v] If CDQ, enter CDQ group number;

{vi} Crab species amount. Enter the
initial accurate scale weight{s} in raw
crab pounds Janded or processed at sea;

(vii) Price per pound; and

(viii) Total value for each species of
CR crab reported {optional).

{12} Reguired signature. After the RCR
enters the landing and/or processing
data in the Internet submission formfs)
or other electronic method approved by
NMFS, the RCR and the IFQ permit
holder must sign the printed receipts 1o
acknowledge the accuracy of the Ck
crab landing report.
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{d) Catcher/processor offload report.
The owner or operator of a catcher/
processar that harvested CR crab must
complete a catcher/processor offload
report at the time of offload of CR crab
and attach a scale printout showing
gross product offload weight.

(1) Contents of catcher/processor
offload report. The catcher/processor
offload report must include the
following:

{{} Name, ADF&G progessor code, and
Federal crab vessel permit nomber of
the catcher/processor;

(ii) Fishing start date and time;

(iii) Fishing stop date and time;

(iv) Product code from Table 3 to this

art
P (v) Total gross weight of product
offioad, including glaze and packaging;
(vi) Estimated glaze percentage;
(vii) Case count and average box
weight (1b or kg};
(viii) Net weight of crab product (Ib or

(ix) Completion date and time of
catcher/processor offload;

{x) Location (port) of catcher/
processor offload (see Tables 14a and
14b to part 679);

(xi) ADF&G fish ticket number.

(2) The RCR must submit
electronically or by fax the catcher/
processor offload report and & copy of
the scale printout within 2 hours of
completion of offloed to the Regional
Administrator at Facsimile No.
(907-586-7465).

(e) ECCO Annual Report for an ECC.
(1) Annually by June 30, each ECCO

must submit a complete annual report
on its CR crab activity for the prior crab
fishing year for each ECC represented by
the ECCO. The ECCO must submit a
copy of the annual report to the
governing body of each community
represented by the ECCO and to the
Regional Administrator, NMFS, Alaska
Region; P.0. Box 21668; Juneau, AK
99802,

(2) Conients af ECCO Annua! Report.
A complete annual report must include
the following information for the IFQ
derived from the QS held by the ECCO:

{i) Name, ADF&G vesse) registration
number, USCG documentation number,
]en%lh averall (LOA), and home port of
each vessel from which the IFQ was
harvested;

(ii) Name and business addresses of
individuals employed as crew members
when fishing the IFQ;

{iii) Criteria used by the ECCO to
distribute IFQ) leases among eligible
community residents;

{iv) Description of efforts made to
ansure that IFQ lessees employ crew
members who are eligible community
residents of the ECC aboard vessels on
which IF(} derived from QS held by a
ECCO is being fished;

(v} Description of the process used to
solicit lease applications from eligible
community residents of the ECC on
whose behalf the ECCO is holding QS;

(vi) Names and business addresses
and amount of IFQ reguested by each
individual applying to receive IFQ from
the ECCO;

(vii) Any changes in the bylaws of the
ECCO, board of directers, or other key
management personnel;

(viil) Copies of minutes, bylaw
changes, motions, and other relevant
decision making documents from ECCO
board meetings.

{f} RCR fee subimnission form. (See
§680.44.)

(1) Applicability. An RCR who
receives any CR crab per § 680.44 or the
RCR's authorized representative must
submit a complete RCR Fee Submission
Form electronically, by mail, or by
facsimile to the Regional Administrator.
Mail to: Regional Administrator, NMFS,
Alaska Region; Attn: Operations,
Management, & Information Division
{OMI); P.O. Box 21668; Juneau, AK
99802-1668; Facsimile No.
(907-586-7354), RCRs may aiso submit
an RCR Fee Submission Form
electronically to NMFS via forms
available from RAM or on the RAM area
of the Alaska Region Home Page at
http/fwww.fakr.noaa.gov/ram.

é] Due date and submittal. The
reperting period of the RCR Fee
Submission Form shall be the crab
fishing year. An RCR must submit any
crab cost recovery fee liability
payment(s) and the RCR Fee Submission
Form to NMFS electronically or to the
address provided at paragraph {e)(1) of
this section not later than July 31
following the crab fishing year in which
the payment for CR crab landings were
made.

(3) Reguired information. An RCR
must accurately record on the RCR Fee
Submission Form the foliowing
information:

(i) Identification of the RCR. (A)
Printed full name and NMFS person ID

of RCR:

(B) Social security number or Federal
tax identification number;

(C) Permanent or temporary business
mailing address;

(D) Business telephone number,
business facsimile number, and
business e-mail address {if availabie).

(E) Certification of applicant. Printed
name and signature of applicant and
date signed. If authorized
representative, attach authorization to
application.

(ii) Method of Payment {see § 680.44
{a){4)). The RCR must indicate the form
of payment for fees including personal
check, bank certified check (cashier's
check), money order, or credit card. If
credit card, the RCR must submit the
card number, expiration date, amount of
payment, name as printed on the card,
signature of the card holder, and date of
signature.

(g) Product transfer report. (See
§679.5(g).) _

(h) U.S. Vessel activity report (VAR}.
(Sea §679.5(k).)

(i) Transshipment authorization. (See
§679.5(1)(3).)

(i) IFQ departure report. (See
§679.5(1)(4).)

{k} Catcher vessel longline and pot
daily fishing loghook (DFL) and catcher/
processor daily cumulative production
logbook (DCPL). (See §679.5 (c)).

§680.6 Crab economic data report (EDR).

{a) Catcher vessel historical EDR. (1)
NMFS will select catcher vessels from a
list of known catcher vessels thal made
at least one landing from fisheries listed
in Table 1 to this part between January
1, 1998, through December 31, 2004,
and will publish a Federal Register
notice identifying vessels whose
existing or former owners and
leaseholders are required to submit an
EDR, as follows:

(i) Owners or leaseholders of catcher
vessels that participated in the BSAI
crab fisheries between January 1, 1998,
through December 31, 2004 and have
qualified for or hold Q3, PQS, IFQ, or
IPQ under this Program.

(ii) Owners or leaseholders of caicher
vessels that participated in the BSAI
crab fisheries between January 1, 1998,
through December 31, 2004, that did not
qualify for and receive QS, PQS3, IFQ, or
IPQ, but are participants at any time
since January 23, 2004, in the BSAI crab
fisheries.

(2) Time limit. The owner or
leaseholder of the identified vessels
must submit the historical EDR to the
DCA 60 days after the Federal Register
notice notifying owners or leaseholders
to the address provided on the form.

(3) Instructions. Instructions for
submilling a catcher vessel historical
EDR and certilicalion page are specified
in 1he Jollowing table:
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if you were ...

And ...

You must complete and submi ...

{i) The catcher vesssl owner
as described in paragraph
{a){1) of this section

{A} You harvestad BSAI crab in the vessel described
at paragraph (a}{4)(li){B) of ihis section and were noti-
figd by NMFS to submit an EDR for selected years.

Entire EDR 1or each year that ESA| crab was har-
vested.

(B) No one harvestad BSAI crab in the vessel de-
scribed at paragraph (a){4){il}{B) of lhis section and
were nolified by NMFS to submit an EDR for selecled
years.

EDR cenificalion pages.

{C) You leased the vassel to another party, and har-
vasted no BSAl crab In the vesse! described at para-
graph (a)(4)(if)(B) of this section and were notified by
NMFS to submit an EDR for selected years.

{7) EDR centificalion pages.

(& Providae tha 'nama. address, and telephone numbar
of the person o whom you leased the vessel dufing
the NMFS-selected years.

(D} You leased the vassel for a portion of the year lo
another panty, but harvested some BSAI crab in tha
vassel described at paragraph (a){4)t)(B) of this sec-
tion and were notilied by NMFS to submit an EDR for
salectsd years.

{1} Enlire ECR for each year thal BSAI crab was har-
vestad.

{2} Provide the name, address, and telophone number
of the person 1o whom you leasad the vesset during
the NMFS-selected years.

{li} The leaseholder as de-
sctibed in paragraph (a){1)
of this section

You harvested BSA crab in the vessal describad at
paragraph {a)(4){iij{B) cf this section vassel and were
notified by NMFS to submit an EDR for selected

Entire EDR for sach year thal BSAl crab was har-
vestad,

years,

(4) EDR certification pages. (i) The
owner or Jeaseholder must submit the
EDR certification pages either:

(A) As part of the entire EDR. The
owner or leaseholder must submit the
completed EDR certification pages as
part of the entire EDR and must attest
to the accuracy and completion of the
EDR by signing and dating the
certification pages; or

(B) As a separate document. The
owner or leaseholder must submit the
completed EDR certification pages only,
and must attest that they mest the
conditions exempting them from
submitting the EDR, by signing and
dating the certification pages (see
para h (a)(3) of this section).

[ii?r'la‘ﬁe owner of leaseholder must
submit the following information on the
certification pages:

(A) Colendar year of EDR. Calendar
year for which the vessel is selected;

(B) Catcher vessel information: Vessel
name, company name, USCG
documentation number, ADF&G vessel
registration number, Federal crab vessel
permit number, crab LLP Jicense
number(s), estimated market value of
vessel and equipment, and replacement
value of vessel and equiptment.

{C) Owner information: Qwner name,
title, and business telephone number,
facsimile number, and e-mail address (if
available}.

(D) Designated representative. Any
owner or Jeaseholder may appoint a
designated representative who is an
individual for responding to questions
on the EDR and must ensure that the
designaled representative complies with

the regulations in this part. The
designated representative is the primary
contact person for the DCA on issues
relating to data required in the EDR,

(E)} Person completing this report. (1)
Indicate whether the person completing
this report is the owner or leaseholder;

(2) If the owner is the person
completing this report, check the correct
box, The information provided above
does not need to be repeated here; and

(3) Name of person, title, and business
telephone number, facsimile number,
and e-mail address (if availabie).

(5) EDR. The owner or leaseholder
must record the following information
on an EDR: :

(i) Crab activity chart. Complete a
crab activity chart by entering the
following information: CR fishery code
(see Tabie 1 to this part), ADF&G Fish
ticket number(s), number of days at sea,
average crew size, and number of pots
lost (if applicable}.

(ii) Crab sales gross revenue. CR
fishery code, pounds sold, and gross
revenue.

(iii) CDQ crab lease costs. CR fishery
code, pounds leased, and total cost of
lease.

{iv) Crab harvesting labor costs. CR
fishery code, number of crew earning
shares, total crew share payment, and
captain’s share payment.

(v) BSAI crab crew residence
information. For each emplovee in the
calendar vear being reporied. record
location of residence and number of
ernployees that reside in each location
as follows:

{A)} If Alaska, enter primary city of
residence.

(B) If state other than Alaska, enter
primary state of residence.

(C) If country other than United
States, enter primary country of
residence,

(vi) BSAI erab-specific vessel costs.
For the fishing year being reported,
record insurance premiums (for hull,
property and indemnity, and pollution),
insurance deductible fees, quantity and
cost of pots purchased, line, and other
crab fishing gear purchases, pounds and
cost of bait by species, gallons and cost
of fuel, cost of lubrication and hydraulic
fluids, cost of food and provisions for
crew, other crew costs, freight costs of
supplies shipped to you for the vessel,
freight costs for landed crab, storage,
observer costs, fish taxes, and other
crab-specific costs.

(vii) Vessel-specific costs. Record the
total for each category. If the reported
total expense should not be attributed
solely to BSAI crab operations, please
place an “X" in the PRORATE OVER
ALL ACTIVITIES column. The analyst
will prorate this amount over all vessel
activities: improvements for vessel, gear
and equipment; repair and maintenance
(R&M) expenses for vessel, gear and
equipment; other vessel overhead
expenses; and other vessel-specific costs
(specify). '

(viii} Labor payment details. [A)
Indicate whether the following expenses
were deducied (by circling 1) or noi
deducted (by circling 2) from the total
revenue before calculating the crew
share: Fuel and Jubrication. food and
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provisions, bait, fish tax, observer costs,
CDQ fish, freight, gear loss, and other
(specify).

(B) Indicate percentage of the net
share that was applied to boat shere and
crew share (including captain).

(ix) Prorating information. Enter the
totals for the vessel for the calendar year

in all fisheries for each of the following
categories: days at sea, revenue, pounds
retained, and labor costs.

(b) Catcher vessel annual EDR—{1)
Requirement. On or before May 1 of
each year, beginning with Year 2005,
any owner or leasehalder of a catcher
vesse] that landed crab from a CR

fishery must submit to the DCA, at the
address provided on the form, an EDR
for annual data for the previous year.

(2) Instructions. Instructions for
submitting a catcher vessel anoual EDR
and certification page are specified in
the following table:

It you are ...

(i} The catcher vassel owner

this year.

sciibed at paragraph (b}{3)({}{B) of this section during

And ... You must complete and submit ...
{A) You harvested BSA crab in the vessel described | Entire EDR
at paragraph (b){3}{ii}(B) of this secllon dusing 1his cal
endar year. .
{B) No one harvested BSAI crab in the vessal da- EDR cerlification pages

year,

{C) You leased the vessel to another party, and har-
vasled no BSAl crab in the vessel described at para-
graph (b){3)({i)(B) of this secllon during this calendar

{1) EDR centification pages

{2 Provide the name, address, and telephone numbear
of the person to whom you leased the vessel during
this calandar year.

(D} You leased the vessel for a pertion of the year to
another party, but harvested some BSAI crab in the
vessel described at paragraph (b)(3}i){B) of this sec-
ticn during this calendar year.

{7) Entire EDR

{2 Provide the name, address, ard telephone number
of the person to whom you leased the vessel during
this calendar year.

(il The leaseholder

calendar year.

You harvasted BSAI crab In the vessel described at
paragraph (b){3){li}{B) of this saction vessal during this

Entire EDR

(3) EDR certification pages. (i) The
owner or leaseholder must submit the
EDR certification pages either:

(A) As part of the entire EDR. The
owner or Jeaseholder must submit the
completed EDR certification pages as
part of the entire EDR and must attest
to the accuracy and completion of the
EDR by signing and dating the
certification pages; or

{B) As a separate document. The
owner or leaseholder must submit the
completed EDR certification pa&es only,
and must attest that they meet the
conditions exempting them from
submitting the EDR, by signing and
dating the certification pages.

(ii) The owner or leaseholder must
submit the following information on the
certification pages:

(A) Colendar year of EDR. Calendar
year of reporting year;

(B) Catcher vessel information,
Catcher vessel name, company name,
USCG documentation number, ADF&G
vessel registration number, Federal Crab
Vessel Permit number, crab LLP license
number{s), estimated market value of
vessel and equipment, and replacement
value of vessel and equipment;

(C) Owner information. Owner name,
title, and business telephone number,
facsimile number, and e-mail address (if
availabie);

(D) Designated representative. Any
owner or leassholder may appoint a
designated representative who is an
individual for responding to questions
on the EDR and must ensure that the
designated representative complies with
the regulations in this part. The
designated representative is the primary
contact person for the DCA on issues
relating to data required in the EDR. -

(E) Person completing this report. (1)
Indicate whether the person completing
this report is the owner or leaseholder;

(2] If the owner is the person
completing this report, check the correct
box. The information provided above
does not need to be repeated here; and

(3) Name of person, title, and business
telephone number, facsimile number,
and e-mail address (if avzailable).

(¢) EDR. The owner or leaseholder
must record the following information
on an EDR.

(i} Season interval chart, Complete a
season interval chart by entering the
following information: calendar year,
season interval number, CR fishery
code(s) (see Table 1 to this part), ADF&G
fish tickel number, pumber of davs at
sea, average crew size, and number of
pots Jost (if applicable).

(ii) Crob sales gross revenue. Season
interval number, species code, pound:
sold, and gross revenue:

(iii) CDQ and IFQ crab leases. Season
interval number, species code, pounds
leased, and total cost of leasing the
quota; '

(iv) Crab harvesting labor costs—(A)
Standord crew payment {shares) for
non-IFQ crew and/or captains. Season
interval number, number of crew
earning shares, crew share payment, and
captain’s share payment;

(B) Payments to IFQ-holding crew
and/or captains. Season interval
number, numher of crew contributing
IFQ shares, pounds of IFQ contributed
by crew, total payment to crew for IFQ
and shares (for all fish caught, and
residual profit on their IFQ), pounds of
IFQ contributed by captain, and
payment to captain for IFQ and shares
(for all fish caught, and residual profit
on their IFQ);

(v) BSAI crab crew identification—[A)
Employees with crew license. Alaska
Commercial Craw license number or the
State of Alaska Commercial Fisheries
Entry Commission (CFEC) gear operator
permit number, and location of crew
residence (city and state);

{B) Emplovees without crew license.
Location of residence and the number of
employees that reside in each location
as follows:

{1) If Alaska, enter primary city of
residence:



Federal Register/Vol. 69, No. 209/Friday, October 29, 2004/Proposed Rules

63271

(2) If state other than Alaska, enter
primary state of residence; or

{3) If country other than United
States, enter primary country of
residence.

{vi) BSAI crab-specific vessel costs.
Insurance premiums (hull, property and
indemnity, and pollution), insurance
deductible fees, pots purchased, line
and other gear purchases, pounds and
cost of bait by species, gallons and cost
of fuel, lubrication and hydraulic fluids,
food and provisions for crew, other crew
costs, freight costs of supplies shipped
to you for the vessel, freight costs for
landed crab, storage, observer costs, fish
taxes, other crab-specific costs (specify),
and fishing cooperative costs.

(vii) Vessel-specific costs. Record the
total for each category. If the reported
total expense should not be attributed
solely to BSAI crab operations, please
place an “X’" in the PRORATE OVER
ALL ACTIVITIES column. The analyst
will prorate this amount over all vessel
activities: improvements in vessel, gear,

and equipment (city and state where
purchased); R&M for vessel gear, and
equipment (city and state where repairs
were made); other vessel overhead
expenses; and other vessel-specific costs
(specify).

(viii} Labor payment details. (A)
Indicate whether the following expenses
were deducted from the total revenue
before calculating the crew share: Fuel
and lubrication, food and provisions,
bait, fish tax, observer costs, CDQ fish,
IFQ leases, freight, gear loss, and other
(specify);

(B) Indicate percentage of the net
share that is applied to boat share and
crew share {including captain).

{ix) Prorating information. Enter the
totals for the vessel, for the calendar
year in all fisheries for each of the

following categories: days at sea,

revenue, pounds retained, and labor

costs.
(¢} Catcher/processor historical EDR—

(1) Requirement. Any owner or
leaseholder of a catcher/processor that

harvested or processed BSAI crab in the
calendar years 1998, 2001, or 2004 must
submit to the DCA, at the address
provided on the form, an EDR for
historical data for each of the specified
calendar years, if they: ’

(i) Qualified for or hold QS, PQS, IFQ,
or IPQ under this program;

{ii) Did not qualify for and receive QS,
PQS, IFQ. or IPQ, but are participants at
any time since January 23, 2004, in the
BSAI crab fisheries.

{2} Time limit. Any owner or
leaseholder of the catcher/processor
described in paragraph (c){4)(ii}{B) of
this section must submit the historical
EDR to the DCA by [DATE 60 DAYS
AFTER THE DATE OF
EFFECTIVENESS OF THE FINAL
RULE] at the address provided on the
form.

(3) Instructions. Instructions for
submitting a catcher/processor
historical EDR and certification page are
specified in the following table:

If you were ...

And ...

You must complela amd submil ...

iy The catcher/processor
owner described in para-

graph (c}(1) of this ssction | 2001, or 2004.

{A) You processed BSAI crab In the vessel describsd
at paragraph (c)(4)(i}{B) of this section during 1998,

assed.

Entire EDR for each year that BSAl crab was proc-

{B} Ne cne processed BSAI crab in the vessel de-
scribed al paragraph {c){4)(li)(B) of this sectlon during
1898, 2001, or 2004,

EDR cerlificalion pages for each year thal no one
processed BSAI crab.

{C) You leased your calcher/processor to another
perly, and processed no BSAI crab in the vessel de-
scribed at paragraph (c){4){li}{B) of this saction during
1998, 2001, or 2004,

{1) EDR certilication pages.

(2) Provide the name, address, and lelephone number
of the parson 1o whom you leased the catcher/proc-
essor during 1998, 2001, or 2004.

{D) You leased your catcher/procassor lor a portion of
the yaar to ancther party, bul processed some BSA
crab in the vessel described at paragraph {¢)(4)(ii{B)
of this section during1998, 2001, or 2004,

essed.

{1} Entire EDR for each year that BSAI crab wes proc-

{2) Provide the name, address, and telephone number
of the parson to whom you leased the catcher/proc-
@ssor during 1998, 2001, or 2004.

{ii) The teasehalder de-
scribed in paragraph {c)(1}
of this section

2001, or 2004,

You processed BSAI crab in the vessel described at
paragraph {c}{4)(i}{B) of this section during 1998,

essed.

Ertire EDR for each year that BSAl crab was proc-

{4) EDR certification pages. (i) The
owner or leaseholder must submit the
EDR certification page either:

(A} As part of the entire EDR. The
owner of leasehaolder must submit the
completed EDR certification pages as
part of the entire EDR and must attest
to the accuracy and completion of the
EDR by signing and dating the
certification pages; or

(B} As a separate document, If the
owner or leaseholder did not process
BSAI crab in 1998, 2001, or 2004, he or
she musi submit the completed EDR
certification pages only, and mus! attest
that he or she meets the conditions

exempting him or her from submitting
the EDR, by signing and dating the
certification pages, for each year of
1998, 2001, or 2004 that this applies.

(i#) The owner or leaseholder must
submit the following information on the
certification pages;

{A) Calendar year of EDR. Calendar
year corresponding to 1998, 2001, or
2004;

(B) Cotcher/processor information.
Caicher/processor name, company
name, USCG documentation number.
ADF&G processor code, Crab Processor
Permit number, crab LLP license
numberls). estimaied market value of

vessel and equipment, and replacement
value of vessel and equipment.

(C) Owner information. Qwner name,
title, and business telephone number,
facsimile number, and e-mafl address (if
available).

(D) Designoted representative. Any
owner or leaseholder may appoint a
designated representative who is an
individual for responding to questions
on the EDR and must ensure that the
designated representative complies with
the regulations in this part. The
designaled representative s the primary
conlact person lor the DCA on issues
relating 1o data required in the EDR.
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(E) Person completing this report. (1}
Indicate whether the person completing
this report is the owner or leaseholder;

(2) If the owner is the person
completing this repart, check the correct
box, The information provided above
does not need to be repeated here; and

(3) Name of person, title, and business
telephone number, facsimile number,
and e-mail address [if availabie).

(5) EDR. The ownaer or leaseholder
must record the following information
on an EDR.

(i) BSAI crab activity charf. Complete
a crab activity chart by entering the
following information: CR fishery code
(see Table 1 to this part); dates covered
(beginning and ending day, month and
year); number of days at sea; number of
crab processing days, and number of
pots lost (if apglicable).

(if) BSAI crab production. CR fishery
code, raw crab pounds, product code,
process code, crab size, crab grade, box
size, finished pounds, and whether
custom processed (yes or no).

(iii) Crab harvesting labor costs. CR
fishery code, number of crew earning
shares, total crew share payment, and
captain’s share payment.

iv) Crab processing labor costs. CR
fishery code, number of crew with pay
determined by processing work, averags
number of crab processing positions,
and total processing labor payment.

{v) BSAI crab crew residence
identification. For each employee in the
calendar year being reported, record
location of residence and number of
employees that reside in each location
as follows:

{A) If Alaska, enter primary city of
residence;

(B) If state other than Alaska, enter
primary state of residence;

(C) If country other than United
States, enter primary country of
residence;

(vi} BSAI crab custom processing
done for you. CR fishery code, raw
pounds supplied to custom processors,

raw pounds purchased from custom
processors, product code, process code,
crab size, crab grade, box size, finished
pounds, and processing fee.

(vii) Raw crab purchases from
delivering vessels. CR fishery code, crab
size, crab grade, raw pounds purchased,
and gross payment,

(viii) CDQ Crab Costs (leases). CR
fishery code, pounds leased, and total
cost,

(ix) Annual BSAI crab sales. Record
the following information on crab sales
to affiliated entities and to unaffiliated
entities: species code, product code,
process code, crab size, crab grade, box
size, finished pounds, and gross
revernue,

(x) BSAI crab-specific vessel costs.
Insurance premiums (hull, property and
indemnify, and pollution); insurance
deductibie fees; total of fisheries taxes
which includes the Alaska fisheries
business tax, Alaska fisheries resource
landing tax, SMAA taxes, and other
local sales tax on raw fish; pots
purchased (quantity and cost); line and
other crab fishing gear purchases; bait
(by each CR fishery code, spacies,
pounds and cost); fuel (by CR fishery
code, gallons and cost); lubrication and
hydraulic fluids; food and provisions for
crew; other crew costs; processing and
packaging materials, equipment and
supplies; re-packing costs, broker fees
and promotions for BSAI crab sales (by
CR fishery code); observer costs (by CR
fishery code}; freight costs for supplies
10 the vessel; freight and handling costs
for processed crab products from the
vessel; product storage; waste disposal;
and other crab-specific costs (specify).

(xi) Vessel-specific costs. Record the
total for each category. If the reported
total expense should not be attributed
solely to BSAI crab operations, please
place an “X" in the PRORATE OVER
ALL ACTIVITIES column. The analyst
will prorate this amount over all vessel
activities: improvements in vessel, gear,

and equipment; R&M for vessel gear,
and equipment; number of employees
and salarjes for foremen, managers, and
other employees not included in direct
labor costs; other vessel overhead
expenses; and other vessel-specific costs
(specify).

(xii) BSAI crab custom processing
performed for others. CR Fishery code,
product code, process code, whether
OUR CRAB or THEIR CRAE, and
processing revenue,

(xiii) Proroting information. Enter the
totals for the year for the vessel in all
fisheriss for each of the following
categories: processing days, days at sea,
revenug, pounds processed, pounds
retained, and labor costs.

(xiv) Labor gayment details. (A)
Indicate whether the following expenses
were deducted (by circling 1) or not
deducted (by circling 2) from the total
revenue before calculating the crew
share: Fuel and lubrication, food and
provisions, bait, fish tax, observer costs,
CDQ fish, freight, gear loss, and other
(specify).

(B) Indicate percentage of the net
share that was applied to boat share and
harvesting crew share (including
captain).

(C) If processing workers were paid on
a share system, indicate percentage of
the net share (if applicable} that was
applied to processing workers based on
product value or net share. .

{d) Catcher/processor annval EDR—
(1) Requirement. On or before May 1 of
aach year, beginning with Year 2005,
any owner or leaseholder of a catcher/
processor that landed or processed crab
from a CR fishery must submit to the
DCA, at the address provided on the
form, an EDR for annual data for the
previous year.

{2) Instructions. Instructions for
submitting a catcher/processor annual
EDR and certification page are specified
in the following table:

I you are ...

And ...

You must complete and submit ...

(i} The catcher/processor

owner
andar year.

(A} You processed BSAI crab in the vessel described
at paragraph (d){3){i)(B) o! this section during this cal-

Enlire EDR

{B) No one processaed BSAI crab in ihe vessel de-
scribed at paragraph {d)(3)ii}{B] of this saclion during
this calendar year.

EDR ceftification pages

{C) You leased all of your IPQ 1o another party, and
processed no BSAI crab in the vessel described at

{7) EDR certitication pages

paragraph (d}{3){i)(B) of this seclion during this cal-
andar year.

(2} Provide the name, address, and telephone number
o the person to whom you leased the 1PQ during this

| Caendar veo
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If you are ...

And ...

You must complete and submit ...

{D} You leased portions of your IPQ to another party,
but processed soma BSAI crab in the vasset de-
scribed at paragraph (d){3){ii){B} of 1his section during
this calendar year.

{1) Entire EDR

{2) Provide the name, address, and lelephone number
ol the person to whom you teased the IPQ during this
calendar year.

{fi) Tha leaseholder de-
scribed in paragraph (d)(1)
of this section

endar year.

You processed BSAI crab in the vessel described at
paragraph {d}{3){}B) of this seclion during 1his cal-

Entire EDR

(3) EDR certification pages. (i) The
owner or leasehclder must submit the
EDR certification pages either:

(A) As part of the entire EDR. The
owner or leaseholder must submit the
completed EDR certification pages as
part of the entire EDR and must attest
to the accuracy and completicn of the
EDR by signing and dating the
certification pages; or

(B) As a separate document. The
owner or leaseholder must submit the
completed EDR certification pages only,
and must attest that they meet the
conditions exempting them from
submitting the EDR, by signing and
dating the certification pages.

(i) The owner or leaseholdar must
submit the following information on the
certification pages:

(A) Calendar year of EDR. Calendar
year for the reporting year;

(B) Catcher/processor information.
Catcher/processor name, compan
name, USCG documentation number,
ADF&G processor code, Crab Processor
Permit number, crab LLP license
number(s}, estimated market value of
vessel and equipmaent, and replacement
value of vessel and equipment.

(C) Owner information. Qwner name,
title, business telephone number,
facsimile number, and e-mail address {if
available).

(D) Designated representative. Any
owner or leaseholder may appoint a
designated representative who is an
individual for responding to questions
on the EDR and must ensure that the
designated representative complies with
the regulations in this part. The
designated representative is the primary
contact person for the DCA on issues
relating to data required in the EDR.

(E} Person completing this report. (1)
Indicate whether the person completing
this report is the owner or leaseholder;

(2) If the owner is the person
completing this report, check the correct
box. The information provided above
does not need to be repeated here; and

(3) Name of person, title, and business
{elephone number, facsimile number,
and e-mail address (if available).

{4) EDR. The owner or leaseholder
must record the foliowing information
on an EDR.

(i) Season interval chart. Complete a
season interval chart by entering the
following information: Calendar year,
season interval number, CR fishery code
{see Table 1 to this part), dates covered,
number of days at sea, number of crab
processing days, and number of pots
lost (if applicable).

(i) BSPEI’ crab production. Season
interval number, species code, raw
pounds, product code, process code,
crab size, crab grade, box size, finished
pounds, and whether custom processed
(Yes or No).

(iii) Harvesting labor costs. Record the
following information for crew if they
harvest crab only, or harvest and
process crab.

(A) Stondard crew payment {shares)
for non-IFQ contributing crew and/or
captains. Season interval number,
number of crew earning shares, crew
share payment, and captain’s share
payment.

B) Payments to IFQ-holding crew
and/or captoins, Season interval
number, number of crew contributing
IFQ shares, pounds of IFQ contributed
by crew, total payment to crew for IFQ
and shares, pounds of IFQ contributed
by captain, and payment to captain for
JFQ and shares.

{(iv) Crab processing labor costs.
Season interval number, number of crew
with pay determined by processing
work, average number of crab
processing positions, and total
processing labor payment.

(v) BSAI crab crew identification—(A)
Employees with crew license. Alaska
Commercial Crew license number or the
CFEC gear operater permit number, and
location of crew residence (city and
state).

(B) Employees without crew license.
Location of residence and the number of
employees that reside in each location
as follows:

(7) If Alaska, enter primary city of
residence.

(2) If state other than Alaska, enter
primary siaie of residence, or

{3) If couniry other than United
States. enter primary country ol

residence.
ivi) BSAI crub custom processing
done for vou. Season interval numbe: .

species code, raw pounds supplied to
custom processors, raw pounds
purchased from custom processors,
product code, process code, crab size,
crab grade, box size, finished pounds,
and processing fee,

(vii) Raw crab purchases from
delivering vessels. Season interval
number, species code, crab size, crab
grade, raw pounds purchased, and gross
payment.

{viil) CDQ and IFQ crab costs {leases).
For CDQ and IFQ] leases enter season
interval number, species code, pounds
leased, and total cost.

(ix} Annual BSAI crab soles. For
affiliated entities and unaffiliated
entities enter species code, product
code, process code, crab size, crab
grade, box size, finished pounds, and
gross revenue.

{x) BSAI crab-specific vessel costs.
Insurance premiums (hull, property and
indemnity, and pollution); insurance
deductible fess; total of fisheries taxes
which include the Alaska fisheries
business tax, Alaska fisheries resource
landing tax, SMAA taxes, and other
local sales tax on raw fish; pots
purchased by city and state (quantity
and cost}; line and other crab fishing
gear purchases by city, state, and cost;
bait (by each season interval number by
city and state, species, pounds, and
cost); fuel in gallons and cost by season
interval number, city and state;
Jubrication and hydraulic fluids by city
and state; food and provisions for crew;
other crew costs; processing and
packaging materials, equipment and
supplies by city and state; re-packing
costs; broker fees and promotions for
BSAI crab sales (by season interval
number); observer costs (by season
interval number}; freight costs for
products to the vessel; freight and
handling cosis for processed crab
products from the vessel; product
storage; waste disposal; other crab-
specific costs (specify}, and fishing
cooperalive cosis.

ixi) Vessel-specific costs. Record the
10tal {or each categorv. If the reported
1c1al expense shouid not be attributed
soleiv to BSAI crab operations, please
pigce an X" in the PRORATE OVER
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ALL ACTIVITIES column. The analyst
will prorate this amount over all vessel
activities: improvements for vessel, gear,
and equipment (by city and state); R&M
for vessel, gear, and equipment (by city
and state); number of employees and
salaries for foremen, managers and other
employees not included in direct labor
costs; other vessel overhead expenses;
and other vessel-specific costs (specify).

(xii) BSAI crab custom processing
performed for others. Season interval
number, species code, product code,
process code, whether QOUR CRAB or
THEIR CRAB, and processing revenue,

{xiii} Prorating information. Enter the
totals for the year for the vessel in all
fisheries for each of the following
categories: processing days, days at ses,
revenue, pounds processed, pounds
retained, and labor costs.

(xiv) Labor payment details. (A)
Indicate whe[ger the following expenses

were deducted (by circling 1) or not
deducted (by circling 2) from the total
revenue before calculating the crew
share: Fuel and lubrication, food and
provisions, bait, fish tax, observer costs,
CDQ fish, IFQ leases, freight, gear loss,
and cther (specify).

{B} Indicate percentage of the net
share that is applied to boat share and
harvesting crew share (including
captain).

C} If processing workers are paid on
a share system, indicate percentage of
the net share (if applicable) that is
applied to processing workers based on
product value or net share.

(e) Stationary floating crab processor
{SFCP) historical EDR—(1)
Reguirement. Any owner or leaseholder
of an SFCP that processed CR fisheries
crab in the calendar years 1998, 2001, or
2004 must submit to the DCA, at the
address provided on the form, an EDR

for historical data for each of the
specified calendar years, if they:

(i) Qualified for or hold Q8, PQS, IFQ,
or IPQ under this program;

{11) Did not qualify for and receive QS,
PQS, IFQ, or IPQ, but are participants at
any time since January 23, 2004, in the
BSAI crab fisheries.

(2) Time limit. Any owner or
leaseholder of the SFCP describad in
paragraph (e}{4)(ii)(B) of this section
must submit the historical EDR to the
DCA by [DATE 60 DAYS AFTER THE
DATE OF EFFECTIVENESS OF THE
FINAL RULE] at the address provided
on the form.

(3} Instructions. Instructions for
submitting an SFCP historical EDR and
certification page are specified in the
following tabie: '

It you were ... And ... You musi complete and submit ...
{l) The SFCP owner do- (A) You processed BSAI crab in 1he SFCF described | Entire EDR for each year that BSAl crab was proc-
seribed in paragraph {e){1} at paragraph {e){4}{i)(B) of this section during 1998, essed.
of this section 2001, or 2004,

(B} No one processed BSAI crab in the SFCP de-
scribed at paragraph {e}{4)(ii)B) of this section during
19598, 2001, or 2004.

EDR centification pages for each year that no one
procassed BSAI crab.

(C} You leased your SFCP to another parly, and proc-
essed no BSAI crab in the SFCP described at para-
graph (e)(4)(i}(B) of this section during 1998, 2001, or
2004,

{1) EDR centilicaticn pages

{2) Provide the name, address, and telephone number
of the person lo whom you leased the SFCP during
1998, 2001, or 2004.

(D} You leased your SFCP a portian of the time 10 an-
other party, but processed same BSAI crab in the
SFCP described at paragraph (e}{4)(ii){B} of this sec-
tion during 1998, 2001, or 2004.

{7) Entire EDR for sach year that BSA) crab was proc-
assed.

{2} Provide the namse, address, and telaphone number
ol the person to whom you leased the SFCP during
1598, 2001, or 2004,

{ii) The leaseholder da-
scribed tn paragraph {(ej{1)
of this section

You operated the SFCP described at paragraph
{e}{(4){i}{B} ol this section and processed some BSAI
crab during 1998, 2001, or 2004,

Entire EDR for each year that BSAl crab was proc-
essad.

(4} EDR certification pages. (i) The
owner or leaseholder must submnit the
EDR certification pages either:

{A) As part of the entire EDR. The
owner or leaseholder must submit the
completed EDR certification pages as
part of the entire EDR and must attest
to the accuracy and completion of the
EDR by signing and dating the
certification pages; or

(B) As a separate document. If the
owner or leaseholder did not process
BSAI crab in 1998, 2001, or 2004, he or
she must submit the completed EDR
certification pages only, and must attest
that he or she meets the condilions
exempling him or her from submitting
the EDR, by signing and dating the

certification pages, for each year of
1998, 2001, or 2004 that this applies.

{ii} The owner or leaseholder must
submit the following information on the
certification pages:

(A) Calendar year of EDR, Calendar
years corresponding to 1998, 2001, or
2004;

(B) SFCP information. SFCF name,
company name, USCG documentation
number, ADF&G processor code, Crab
Processor Permit number, crab LLP
license number(s), estimaled market
value of vessel and equipment, and
replacement vaiue of vessel and
equipment.

(C) Owner information. Gwner name.
title. and business telephone numbes.

facsimile number, and e-mail address (if
availabla).

(D) Designated representative. Any
owner or leaseholder may appoint a
designated representative, who is an
individual for responding to questions
on the EDR, and musl ensure that the
designated representative complies with
the regulations in this part, The
designated representative is the primary
contact person for the DCA on issues
relating to data required in the EDR.

{E) Person compleling this report. {1)
Indicate whether the person completing
this report is the owner, leaseholder, or
desipnated represeniative;

{2} If the owner is the person
compileting this repori. check the correct
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box, The information provided above
does not need to be repeated here; and

(3) Name of person, title, business
telephone number, facsimile number,
and e-meil address (if available).

(5) EDR. The owner or leaseholder
must record the following information
on an EDR.

(i) BSAI crab production. CR fishery
code (see Table 1 to this part); number
of crab processing days, dates covered
(beginning and ending day, month, and
year); raw pounds purchased, product
code, process code, crab size, crab
grade, box size, finished pounds, and
whether custom processed (Yes or No).

(ii) Grab processing labor costs. CR
fishery code, average number of erab
positions, total man-hours, and total
labor payment.

(iii) BSAI Crab crew residence
identification. Location of residence and
the number of employees that reside in
each location as follows:

(A) If Alaska, enter primary city of
residence.

(B) If state other than Alaska, enter
primary state of residence.

(C) If country other than United
States, enter primary couniry of

residence.
(iv]) BSAI crab custom processing

done for you. CR fishery code, raw
pounds supplied to custom processors,
raw pounds purchased from custom
processars, product code, process code,

crab size, crab grade, box size, finished
pounds, and processing fee.

(v} Raw crab purchases from
delivering vessels. CR fishery code, crab
size, crab grade, raw pounds purchased,
and gross payment.

(vi) Annuel BSAI crab sales. Record
the following information on crab sales
1o affiliated entities and to unaffiliated
entities: species code, product code,
process code, crab size, crab grade, box
size, finished pounds, and gross
revenue,

(vii) BSAI crab-specific vessel data.
Total of fisheries taxes which include
the Alaska fisheries business tax, SMAA
taxes, and other local sales tax on raw
fish; processing and packaging
materials, equipment, and supplies;
food and provisions; other costs for
direct crab labor; insurance deductible
fees; re-packing costs; broker fees and
prometions for BSAI crab sales (by CR
fishery code); observer costs (by CR
fishery code); freight costs for supplies
to the vessel; freight and handling costs
for processed crab products from the
vessel: product storage; waste disposal;
and other crab-specific costs (specify).

(viii) Vessel-specific costs. Record the
total for each category. If the reported
total expense should not be attributed
solely to BSAI crab operations, please
place an “X” in the PRORATE OVER
ALL ACTIVITIES column. The analyst

will prorate this amount over all vessel
activities: fuel, electricity, Jubrication
and hydraulic fluids; improvements for
vessel and equipment; R&M for vessel
and equipment; number of employees
and salaries for foremen, managers and
other employees not included in direct
labor costs; other vessel overhead
expenses; and other vessel-specific costs
(specify).

(ix) BSAI crab custom processing
performed for athers. CR fishery code,
product code, process code, whether
QUR CRAB or THEIR CRAB, and
processing revenue,

(x) Prorating information. Enter the
totals for the calendar year for the vessel
in all fisheries for each of the following
categories: processing days, revenue,
pounds processed, and processing labor
COsts.

() Stationary floating crab processor
{SFCP} annual EDR—{(1) Requirement.
On or before May 1 of each year,
beginning with Year 2005, any owner or
leaseholder of an SFCP that processed
crab from a CR fishery must submit to
the DCA, at the address provided on the
form, an EDR for annual data for the
previous year.

(2) Instructions. Instructions for
submitting an SFCP annual EDR and
certification page are specified in the
following table:

If you are ...

And ..

You must complete and submit ...

{l} The SFCP ownar

{A) You processed BSAI crab in the SFCP described
at paragraph (f3)(I)(B} of this section during this cal-
endar year.

Entire EDR

{B) No one processed BSAI crab in the SFCFP de-
scribed at paragraph (){3){ii}{B) of this section during
this calendar year.

EDR certification pages

{C) You leased all of your IPQ to another paity and
processed no BSA! crab in the SFCP described at
paragraph (fH{3){ii}{B) of this section during this cal-
endar year.

(1) EDR certilication pages

{2) Provide the name, address, and telaphone number
of the person 1o whom you leased the IPQ during this
calendar year.

{D) You leased a portion of your IPCY ta another party,
but procassed soms BSAI crab in the SFCP described
at paragraph (){3){ii)(B) of this seciien during this cal-
endar year.

{7) Entire EDR

{2 Provide the name, address, and telephone number
ol the person 10 whom you leased the IPQ during this
calendar year.

{ii) The leaseho!der de-
scribed in paragraph {f}{1) ol
this section

You cperated the SFCP described ai paragraph
{{3){E}B) of this section and processed some BSAI
crab during this calendar year.

Entire EDR

{3) EDH certification pages. (i) The
owner or leaseholder must submit the
EDR certification pages either:

(A) As part of the entire EDR. The
owner or Jeaseholder must submit the
completed EDR cerlification pages as
pari of the entire EDR and must atlesl

EDR by signing and dating the
certification pages; or
(B) As a separate document. The

compleled EDR certification pages
and musi atiest that thev meet the

to the accuracy and completion of the

owner or Jeaseholder must submit the

conditions exempting them from
submitling the EDR, by signing and
dating the certificalion pages (see
paragraph (e)(2) of this section].

(i) The owner or leaseholder must
submii the following information on the
certification pages:

oniy,
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(A) Calendar year of EDR. Calendar
year of the reporting year,

{B) SFCP information. SFCP name,
company name, USCG documentation
number, ADF&G processor cade, Crab
Processor Permit number, crab LLP
license number(s), estimated market
value of vesse] and equipment, and
replacement value of vessel and
equipment.

(C) Owner information. Owner name,
title, and business telephone number,
facsimile number, and e-mail address (if
available).

(D) Designated represeniative. Any
owner or leaseholder may appoint a
designated representative who is an
individual for responding to questions
on the EDR and must ensure that the
designated representative complies with
the regulations in this part. The
designated representative is the primary
contact person for the DCA on issues
relating to data required in the EDR.

(E) Person completing the report. (1)
Indicate whether the person completing
this report is the owner, leaseholder, or
designated representative;

(2) If the owner is the parson
completing this report, check the correct
box. The information provided above
does not need to be repeated here; and

{3} Name of person, title, and business
telephone number, facsimile number,
and e-mail address (if available).

(4) EDR. The owner or leaseholder
must record the following information

on an EDR,

(i) Season interval chart. Complete a
season interval chart by entering the
following information: season interval
number, number of crab processing
days, dates covered (beginning and
ending day, month, and year), species
code, raw pounds, product code,
process code, crab size, crab grade, box
size, finished pounds, and whether
custom processed (Yes or Noj.

(ii) Crab processing labor costs.
Season interval number, average
number of crab processing positions,
total man-hours, and total processing
labor payment.

(iii) BSAI Crab crew residence
identification. Location of residence and
the number of employees that reside in
each location as follows:

(A) If Alaska, enter primary city of
residence.

(B) If state other than Alaska, enter
primary state of residence. :

{C) if country other than United
States, enter primary country of
residence,

{iv) BSAI crab custom processing
done for you. Season interval number,
species code, raw pounds supplied 1o
custom processors, Faw pounds
purchased from custom processors,
product code, process code, crab size,
crab grade, box size, finished pounds,
and processing fee.

(v} Raw crab purchases from
delivering vessels. Season interval
number, species code, crab size, crab
grade, raw pounds purchased, and gross
payment.

vi) Annual BSAI crab sales. For
affiliated entities and unaffiliated
entities enter species code, product
cade, process code, crab size, crab
grade, box size, finished pounds, and
gross revenue,

(vii) BSAI crab-specific vessel costs.
Total of fisheries taxes which includes
the Alaska fisheries business tax, SMAA
taxes, and other local sales tax on raw
fish; processing and packaging
materials, equipment and supplies by
city and state; foed and provisions;
other costs for direct crab labor;
insurance deductible fees; re-packing
costs; broker fees and promotions for
BSAl crab sales (by season interval
number); observer costs (by season
interval number); freight costs for
supplies to the vessel; freight and
handling costs for processed crab
products from the vessel; product
storage; waste disposal; and other crab-
specific costs {specify).

[viii) Vessel-specific costs. Record the
total for each categary. I the reported
total expense should not be attributed
solely to BSAI crab operations, please
place an X" in the PRORATE OVER

ALL ACTIVITIES cclumn. The analyst
will prorate this amount over all vessel
activities: fuel, electricity, lubrication
and hydraulic fluids; improvements in
vessel, gear and equipment (by city and
state); R&M for vessel, gear and
equipment {by city and state); number of
employees and salaries for foremen,
managers and other employees not
included in direct labor costs; other
vassel overhead expenses; and other
vessel-specific costs {specify).

(ix} BSAI crab custiom processing
performed for others. Season interval
number, species code, product code,
process code, whether OUR CRAB or
THEIR CRAB, and processing revenue.

{x} Prorating information. Enter the
totals for the year for the vessel in all
fisheries for each of the following
categories: processing days, revenue,
pounds processed, and processing labor
costs.

() Shoreside processor historical
EDR—(1) Requirement. Any owner or
leaseholder of a shoreside processor
who processed CR fisheries crab in the
calendar years 1998, 2001, or 2004 must
submit to the DCA, at the address
provided an the form, an EDR for
histarical data for each of the specified
calendar years, if they:

(i) Qualified for or hold QS, PQS, IFQ,
or IPQ under this Program;

(ii) Did not qualify for and receive
Q8.PQS, IFQ, or 1PQ, but are
participants at any time since January
23, 2004, in the BSAI crab fisheries.

(2) Time limit. Any owner or
leaseholder of the shoreside processor
described in paragraph (g)(4){ii)(B) of
this section must submit the histerical
EDR to the DGA by (DATE 60 DAYS
AFTER THE DATE OF

. EFFECTIVENESS OF THE FINAL

RULE] at the address provided on the
form.

(3) Instructions. Instructions for
submitting a shoreside processar
historical EDR and cerlification page are
specified in the following table:

i you were ...

And ...

You must complete and submit ...

{f) The shoraside pracessor
owner described in para-
gragh (g){1} of this section

{A) You processed BSAl crab in the plant described at
paragraph (gH{4)(i)(B} of this seclion during 1998,
2001, or 2004,

essed

Entire EDR for each year that BSAl crab was proc-

{B) No one processed BSAIL crab in the plant de-
scribed at paragraph {(g}(4)(ii{8) of this section during
1998, 2001, or 2004,

EDR certilication pages lor each ygar thai no one
processed BSAI crab.

{C) You leased your shoreside processor 1o anolhe:
party, and processed no BSAI crab in the plant dr
scribed a1 paragraph (a}4)(i){E) ot thie secuon quning
1598, 2001, or 200«

i {1 EDF centication pages

{E FIOVIOE the name 300rest. @nc senpnene numie
v ol e peISOn 1¢ whom vou leasec the ShOresige Mot

L eSS0 ounng 198E. 200 o 200«
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If you were ...

And ...

You mus! complete and submit ...

(D} You leased your shoreside processor for a portion
of the time to ancther parly, but processed some BSAI
crab in the plant described at paragraph (g4 Xi}B) of
this secticn during 1998, 2001, or 2004,

essed.

{ 1) Entire EDR for sach year that BSAI crab was proc-

{2) Provide the name, address, and telephone number
of the person lo whom you leased the shoreside proc-
assor during 1998, 2001, or 2004,

{ii} The leaseholder da-
scribed in paragraph (g}(1)
of this section

You operated the plant described al paragraph
(g)(4){ii){B} of this saction and processed some BSAI
crab during 1988, 2001, or 2004,

essod

Entire EDR lor each year that BSAI crab was proc-

(4) EDR ceniﬂ’fcation pages. (i) The
owner or leaseholder must submit the
EDR certification pages either:

(A) As part o}{ e entire EDR. The
owner or leaseholder must submit the
complated EDR certification pages as
part of the entire EDR and must attest
to the accuracy and completion of the
EDR by signing and dating the
certification pages; or -

(B} As ¢ separate document. If the
owner or leaseholder did not process
BSAI crab in 1998, 2001, or 2004, he or
she must submit the completed EDR
certification pages only, and must attest
that he or she meets the conditions
exempting him or her from submitting
the EDR, by signing and dating the
certificetion pages for each year of 1998,
2001, or 2004 that this applies;

(ii) Required information. The owner
or leaseholder must submit the
following information on the
certification pages:

(A} Galendar year of EDR. Calendar
years corrasponding to 1998, 2001, or
2004;

{B) Shoreside processor information,
Shoreside processor name, company
name, crab processar permit number,
ADF&G processor code, physical
location of land-basad plant {street
address, city, state, zip code}, borough
assessed value of plant and equipment,
year assessed, and estimated value of
plant and equipment;

(C} Owner information. Owner name,
title, and business telephone number,
facsimile number, and e-mail address (if
available);

(D) Designated representative. Any
owner or leaseholder may appoint a
designated representative who js an
individual for responding 1o questions
on the EDR and must ensure that the
designated representative complies with
the regulations in this part. The
designated representative is the primary
contact person for the DCA on issues
relating to data required in the EDR.

(E} Person compieling the report. (1)
Indicale whether the person completing
this report is the owner, leaseholder. or
designated representative;

(2) If the owner is the person
completing the report, check the correct
box. The information provided above
does not need to be repeated here.

{3) Name of person, title, and business
telephone number, facsimile number,
and e-mail address (if available).

(8) EDR. The owner or leaseholder
must record the following information
on an EDR.

(i) BSAI crab production. CR fishery
code (see Table 1 to this part); number
of crab processing days, dates covered
{beginning and ending day, month, and
year); raw pounds purchased, product
code, process code, crab size, crab
grade, box size, finished pounds, and
whether custom processed (Yes or No).

(ii) Crab processing labor costs. CR
fishery code, average number of crab
processing positions, total man-hours,
and total processing labor payment.

(iii) BSAI Crab crew residence
identification. Location of residence and
the number of employees that reside in
each location as follows:

(A) If Alaska, enter primary city of
residence.

(B) If state other than Alaska, enter
primary state of residence.

{C) If country other than United
States, enter primary country of
residence.

{iv) BSAI crab custom processing
done for you. CR fishery code, raw
pounds supplied to custom processors,
raw pounds purchased from cusiom
processors, product code, process code,
crab size, crab grade, box size, finished
pounds, and processing fee.

{v) Raw crab purchases from
delivering vesseis. CR fishery code, crab
size, crab grade, raw pounds purchased,
and gross payment.

tvi) Arnual BSAI crab sales. For
affiliated entities and unaffiliated
entities enter species code, product
code, process code, crab size, crab
grade, box size, finished pounds, and
gross revenue.

(vii} BSAI crob-specific plont costs.
Total fisheries taxes which inciude the
Alaska fisheries business tax. SMA~
laxes. and other local saies tax on raw

fish; processing and packaging
materials, equipment and supplies; food
and provisions; other costs for direct
crab labor; insurance deductible fees;
re-packing costs, broker fees and
promotions for BSAI crab sales by CR
fishery code; cbserver costs by CR
fishery code; freight costs for supplies to
the plant; freight and handling costs for
processed crab products from the plant;
product storage; water, sewer, and waste
disposal; and other crab specific costs
{specify). '

[viii} Plant-specific costs. Record the
total for each category. If the reported
total expense should not be attributed
solely to BSAI crab operations, please
place an “X” in the PRORATE OVER
ALL ACTIVITIES column. The analyst
will prorate this amount over all vessel
activities.: fuel, electricity, Jubrication,
and hydraulic fluids; improvements in
plant, and equipment; R&M for existing
plant and equipment; number of
employees and salaries for foremen,
managers and other employees not
included in direct labor costs; other
plant overhead expenses; and other
plant-specific costs (specify).

(ix) BSAI crab-custom processing
done for others. CR fishery code,
product code, process code, whether
OUR CRAB or THEIR CRAB, and
processing revenue.

(x) Prorating information. Enter the
totals for this plant, for the year in al
fisheries for each of the following
categories: processing days, revenue,
pounds processed, and processing labor
costs.

(h) Shoreside processor annual EDR—
(1) Requirement. On or before May 1 of
each year, beginning with Year 2005,
any owner or leaseholder of a shoreside
procassor thal processed crab from a CR
fishery must submit to the DCA, at the
address provided on the form, an EDR
for annual daia for the previous year.

{2) Instructions. Instructions Jor
submitling & shoreside processor annual
EDR ana certilication page are specifiec
in the following 1able.
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If you are ...

And ...

You must complete and submit ...

{i} The shoresids processor
owner

{A) You processad BSAI crab in the plant dascribed at
paragraph (h){3){i)(B) of this saction during this cal-
endar year,

Entlre EDR

{B} No one procassed BSAI crab in the plant de-
scribed al paragraph (h)(3){ii}{B} of this section during
this calendar yaar.

EDR cortilication pages

(C} You leased all of your IPQ to anolher party, and
processed no BSAl crab in the plant described at
paragraph (h){3){i}B) of this section during this cal-
endar year,

{#) EDR certification pages

(2 Provide the nama, address, and telephone number
of the person to whem you leased the IPQ during this
calendar year.

{D) You leasad portions of your {PQ to another party,
but processed some BSAI crab in the plant described
at paragraph (h){3)ii}(B) of this section during this cal-
endar year.

{1} Entire EDR

{2 Provide the name, address, and telephone number
of the person to whom you leased the IPQ during this
calendar year.

{ii) The leaseholdar de-
scribed In paragraph (hj{1)
of this seciicn

You cperated the plant described at paragraph
{M{3){i)(B} of this saction and processed some BSAI
crab during this calendar year.

Entire EDR

(3) EDR ceriification poges. (i) The
owner or leassholder must submit the
EDR certification pages either:

(A} As part of the entire EDR. Tha
owner or leaseholder must submit the
completed EDR certification pages as
part of the entire EDR and must attast
to the accuracy and completion of the
EDR by signing and dating the
certification pages; or

{B) As o separate document. The
owner or leaseholder must submit the
completed EDR certfication pages only,
and must attest that they meet the
conditions exempting them from
submitting the EDR, by signing and
dating the certification pages.

(ii) The owner or leaseholder must
submit the following information on the
certification pages:

{A) Calendar year of EDR. Calendar
year for the reporting year;

(B) Shoreside processor information.
Shoreside processor name, company
name, crab processor permit number,
ADF&G processor code, physical
location of land-based plant (street
address, city, state, zip code), borough
assessed value of plant and equipment,
estimated value of plant and equipment,
and year assessed. :

(C) Owner information. Owner name,
title, and business telephone number,
facsimile number, and e-mail address (if
available);

(D) Designated representative. Any
owner or leaseholder may appoint a
designated representative who is an
individual for responding to questions
on the EDR and must ensure that the
designated representative complies with
he regulations in this part. The
designaled represeniative is the primary

contact person for the DCA on issues
relating to data required in the EDR,

(E) Person completing the report. (1)
Indicate whether the person completing
this report is the owner, leaseholder, or
designated representative;

(2) If the owner is the person
completing this report, check the correct
box. The information provided above
does not need to he repeated here.

(3) Name of person, title, and business
telephone number, facsimile number,
and e-mail address {if available).

{4) EDR. The owner or leaseholder
must record the following information
on an EDR.

(i} Seasen intervel chart. Complete a
season interval chart by enterinp the
following information: season interval
number, number of crab processing
days, dates covered (beginning and
ending day, month, and year), spacies
code, raw pounds, product code,
process code, crab size, crab prade, box
size, finished pounds, and whether
custom processed (Yes or No).

(ii) Crab processing labor costs.
Season interval number, average
number of crab processing positions,
total man-hours, and total processing
labor payment.

(iit) BSAI Crab crew residence
fdentification. Location of residence and
the number of employees that reside in
each location as follows:

{A) If Alaska, enter primary city of
residence.

(B) If state other than Alaska, enter
primary siale of residence.

{C] I country ather than Unitec
Stales, entler primary countiry ol
residence..

(iv) BSAJ crob custom processing
done for vou. Season interval numbe:

species code, raw pounds supplied to
custom processors, raw pounds
purchased from custom processors,
product code, process code, crab size,
crab grade, box size, finished pounds,
and processing fee.

{v] Row crab purchases from
delivering vessels. Season interval
number, species code, crab size, crab
grade, raw pounds purchased, and gross
payment.

vi) Annual BSAI crab sales. For
affiliated entities and unaffiliated
entities enter species code, product
code, process code, crab size, crab
grade, box size, finished pounds, and
Bross revenue,

{vii) BSAI crab-specific plant costs.
Total of fisheries taxes which include
the Alaska fisheries business tax, SMAA
taxes, and other local sales tax on raw
fish; processing and packaging
materials, equipment and supplies by
city and state; food and provisions;
other costs for direct crab labor;
insurance deductible fees; re-packing
costs; broker fees and promotions for
BSAI crab sales by season interval
number; observer costs by season
interval number; freight costs for
supplies to the plant; freight and
handling costs for processed crab
products from the plant; product
slorage; waler, sewer, and waste
disposal; and other crab specific costs
(specify).

(viii) Plant-specific costs. Record the
total for each category. If the reported
total expense should not be attributed
solelv 10 BSAI crab operations, please
place ar X" in the PRORATE OVER
ALL ACTIVITIES celumn. The analysi
will prorate this amount over all vessel
activities: fuel. electricity. Jubrication.
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and hydraulic fluids; improvements in
plant, and equipment by city and state;
R&M for existing plant and equipment
by city and state; number of employees
and salaries for foremen, managers and
other employees not included in direct
labor casts; ather plant overhead
expenses; and other plant-specific costs
(specify). :

(ix) BSAI crab custom processing
performed for others. Season interval
number, species code, praduct code,
process code, whether OUR CRAB or
THEIR CRAB, and processing revenue.

(x) Prorating information. Enter the
totals for the year for this plant in all
fisheries for each of the following
categories: processing days, revenue,
pounds processed, and processing labor
costs.

(i) Verification of data. (1) The DCA
shall conduct verification of information
with the owner or leaseholder.

{2) The owner or leaseholder must
respond to inquiries by the DCA within
15 days of the date of issuance of the
inquiry.

(3) The owner or leaseholder must
provide copies of additional data to
facilitate verification by the DCA, The
DCA auditor may review and request
copies of additional data provided by
the owner or leaseholder, including but
not limited to: previously audited or
reviewed financial statements,
worksheets, tax returns, invoices,
receipts, and other original decuments
substantiating the data,

(i) The DCA is authorized to request
voluntary submission of economic data
specified herein from persons who are
not required to submit an EDR under
this paragraph {j).

§680.7 Prohibitions.

In addition to the general prohibitions
specified in § 600.725 of this chapter, it
is unlawful for any person to do any of
the following:

(a) Receiving and processing CR crab.
(1) Process any CR crab that has not
been weighed by an RCR on a scale
approved by the State in which the RCR
is located and that meets the
requirements described in § 680.23(f); or
onboard a catcher/processor on a scale
approved by NMFS as described in
§680.23(e).

(2) Receive CR crab harvested under
an IFQ permit in any region other than
the region for which the IFQ permit is
designated.

(3) Use IPQ on board a vessel outside
of the territorial sea or imernal walers
of the State of Alaska.

(4] Use IPQ in any region other than
ithe region for which the IPQ is
designated.

(5) Receive any crab harvested under
a Class A IFQ permit in excess of the
tatal amount of unused IPQ held by the
RCR.

(6) Receive crab harvested under a
Class B IFQ permit on a vesse) if that
vesse] was used to harvest and process
any crab in that crab QS fishery during
the same crab fishing year.

(7) Receive PQS or IPQ by transfer if
you hold Class B IFQ.

(b) Landing CR crab. (1) Remave
retained and unprocessed CR crab from
a vessel at any location other than to an
RCR operating under an approved catch
monitoring plan as described in
§680.23(g).

(2) Remove any CR crab processed at
sea from any vessel before completing a
landing report, as defined at § 680.5(f),
for all such CR crab enboard.

(3) Resume fishing for CR crab or take
CR crab on board a vessel once a
landing has commenced and until all
CR crab are landed.

(4) Fail to remove all processed crab
harvested under a CPO or a CPC IFQ
permit 1o an onshore location within the
United States, accessible by road or
regularly scheduled air service, and to
weigh that crab product on a scale
approved by the State in which the crab
is weighed.

(5} Fai! to remain at a landing site
when IFQ) crab is being landed and until
such time as the landing report for that
landing is complete.

(6) Make an IFQ crab landing except
by an individual who haolds either an
IFQ erab permit or a Crab IFQ Hired
Master Permit issued under §680.4 in
his or her name.

(7) Fish for or land BSAI crab without
the original Federal Crab Vessel Permit
issued to a vessel on hoard that vessel.

{8} Make an IFQ crab landing without
the following on board: a copy of the
IFQ crab permit 10 be debited for the
landing; and, if applicable, a copy of the
Crab IFQ Hired Master Permit issued
under § 680.4 in the name of the person
making the landing.

{9) For a Crab IFQQ Hired Master to
make an IFQ crab landing on any vessel
other than the vessel named on the Crab
IFQ) Hired Master Permit.

{c) Harvest crab. (1) Harvest any BSAI
crab with any vessel not named on a
valid Federal Crab Vessel Permit.

(2) Harvest IFQ crab with any vessel
that does not use functioning VMS
equipment as required by § 680.23.

(3} Harvest on any vessel more IFQ
crab than are authorized under § 680.42.

(4) Harvest crab under a CVC or a CPC
IFQ permii uniess the person named o)
the IFQ permit is on board that vessel

{5) Harvest crab unider s CPO or CP{
permil unless all scales used 1o weigl

crab, or used by an observer for
sampling crab, have passed an inseason
scale test according to § 680.23(e)(1).

{(d) Recordkeeping and reporting. (1)
Fail to submit information on any
report, application, or statement
required under this part.

2) Subrmit false information or any
report, application, or statement
required under this part.

€) Permits. (1) Retain IFQ crab
without a valid crab IFQ) permit for that
fishery on board the vessel.

(2) Retain IFQ crab on a vessel in
excess of the total amount of
unharvested crab IFQ, for a crab QS
fishery that is currently held by all crab
IFQ permit holders or Crab IFQ Hired
Masters aboard the vessel.

(3) Receive Class B IFQ by transfer if
a person holds PQS or IPQ.

(4} Receive Class B IFQ by transfer if
you are affiliated with a person who
holds PQS or IPQ.

(f) Use IPQ as collateral or otherwise
leverage IPQ) to acquire an ownership
interest in Class B IFQ.

(g) Possess, buy, sell, or transport any
crab harvested or landed in violation of
any provision of this part.

(h) Violate any other provision under
this part.

(i) Conduct any fishing contrary to
notification of inseason action closure,
or adjustment issved under § 680.22.

§680.8 Facllitation of enforcement.
See §600.730 of this chapter.

§680.9 Penalties.

(a) Any person committing, or a
fishing vessel used in the commission
of, a violation of the Magnuson-Stevens
Act, or any regulation issued under the
Magnuson-Stevens Act, is subject to the
civil and criminal penalty provisions,
permit sanctions, and civil forfeiture
provisions of the Magnuson-Stevens
Act, to part 600 of this chapter, to 15
CFR part 904 [Civil Procedures), and to
other applicable law. Penalties include
but are not limited to permanent or
temporary sanctions to PQS, Q8, IPQ,
1FQ, or RCR permits,

{b) In the event a holder of any IPQ}
is found by a court of competent
jurisdiction, either in an original action
in that court or in a proceeding to
enforce or review the findings or orders
of any Government agency having
jurisdiction under the antitrust laws, to
have violated any of the provisions of
antitrust laws in the conduct of the
licensed activity, the Secretary of
Commerce may revoke al} or a portion
of such IPQ. The antitrust laws of the
United States include, but are not
limited 10. the following Acts:

(1) The Sherman Act. 15 U.S.C. 1-7:
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(2) The Wilson Tariff Act, 15 U.S.C.
8-11;

(3) The Clayton Act, 15 U.S.C. 12-27;
and

(4) The Federal Trade Commission
Act, 15 U.8.C. 12 and 45(a).

Subpart B—Management Measures

§680.20 Arbitration System.

(a) Applicability—(1) Arbitration
System. All CVO and CVC QS, PQS,
Arbitration IFQ, Class A JFQ holders,
and IPQ holders must enter the
contracts as prescribed in this section
that establish the Arbitration System.
Certain parts of the Arbitration System
are voluntary for some parties, as

+ spacified in this section. All contract
provisions will be enforced by parties to
those contracts.

(2) Open negotiation. At any time
prior to the first crab fishing season for
that crab fishing year for that crab QS
fishery. any holder of uncommitted IFQ
may negotiate with any holder of
uncommitted IPQ, the price and
delivery terms for that season or for
future seasons for any uncommitted IFQ
and IPQ. QS holders, uncommitted IFQ
holders and PQS or IPQ holders may
freely contact each other and initiate
open negotiations.

(b) Eligibility for Arbitration System—
(1) Arbitration Organization. The
following persons are the only persons
eligible to join an Arbitration
Organization:

(i) Holders of CVO and CVC (S,

(ii) Holders of PQS,

(iii) Holders of Arbitration IFQ,

(iv) Holders of Class A IFQ affiliated
with a PQS or IPQ holder, and

{v) Holders of IPQ.

(2) Persons Eligible to Use Negotiation
and Binding Arbitration Procedures.
The following persons are the only
persons eligible to enter contracts with
a Contract Arbitrator to use the
negotiation and Binding Arbitration
procedures described in paragraph (h) of
this section to resolve price and delivery
disputes or negotiate remaining contract
terms not previously agreed to by IFQ
and IPQ holders under other negotiation
approaches:

(i) Holders of Arbitration IFQ; and

(if) Holders of IPQ.

(3) Persons Ineligible to Use
Negotiation and Binding Arbitration
Procedures. Holders of IFQ or QS that
are affiliated with holders of PQS or IPQ
are ineligible to enter contracts with a
Contract Arbitrator to use the
negotiation and Binding Arbitration
procedures described in paragraph (h) of
this section to resolve price and delivery
disputes or nepotiale remaining contract
terms nol previously agreed to by IFQ

and IPQ holders under other negotiation
approaches,

¢) Preseason requirements for joining
an Arbitration Organization. All holders
of CVO and CVC (S, PQS, Arbitration
IFQ, Class A IFQ, and IP() must join and
maintain a membership in an
Arbitration Organization as specified in
paragraph (d) of this section. All holders
of QS, PQS, CVO or CVC IFQ, or IPQ
rust join an Arbitration Organization at
the following times:

(1) For QS holders and PQS holders
except as provided for in paragraph
(c)(3] of this section, not later than May
1 of each year for the crab fishing year
that begins on July 1 of that year.

(2) For IFQ holders and IPQ holders,
not later than 15 days after the issuance
of IFQ) and IPQ for that crab QS fishery.

(3) During 2005, QS and PQS holders
must join an Arbitration Organization as
described in paragraph (d) of this
section not later than July 1, 2005.

{d) Formation process for an
Arbitration Organization, (1) Arbitration
Organizations must be formed to select
and contract a Market Analyst, Formula
Arbitrator, Contract Arbitrator(s), and
establish the Arbitration System,
including the payment of costs of
arbitration, described in this section for
gach crab QS fishery. All persons
defined in paragraph (b)(1) of this
section must join an Arbitration
Organization.

l‘(gi] Arbitration QS/IFQ Arbitration
Organization. Holders of Arbitration QS
and Arbitration IFQ must join an
Arbitration QS/IFQ Arbitration
Organization. This Arbitration
Organization may not have members
who are not holders of Arbitration QS
or Arbitration IFQ. Arbitration Q8
holders and Arbitration IFQ holders
may join separate Arbitration QS/IFQ
Arbitration Organizations. The
mechanism for forming an Arbitration
Organization is determined by the
members of the organization.

(i) PQS/IPQ Arbitration
Crganization. Holders of PQS or IP()
must join a PQS/IPQ Arbitration
Organization. This Arbitration
Organization may not have members
who are not holders of PQS or IPQ. PQS
holders and 1PQ holders may join
separate PQS/IPQ) Arbitration
Organizations. The mechanism for
forming an Arbitration Organization is
determined by the members of the
organization.

1ii) Affilisted QS/IFQ Arbitration
Organization. Holders of CVO QS or
Class A IFQ affiliated with 2 PQS or IPQ
holder must join an Affiliated QS/IFC
Arbitration Organization. This
Arbitration Organization may not have
members who are not holders of QS o

IFQ) affiliated with a PQS or IPQ holder.
CVO QS holders and Class A IFQ
holders may join separate Affiliated QS/
IFQ Arbitration Organizations. The
mechanism for forming an Arbitration
Organization is determined by the
members of the organization.

(iv} No person may be a member of
more than one Arbitration Organization
for a crab QS fishery during a crab
fishing year.

(2) Each Arbitration Organization
must submit a complete Annual
Arbitration Organization report to
NMFS. A complete report must include:

(i) A copy of the business license of
the Arbitration Organization;

(ii) A statement identifying the
members of the organization and the
amount of Arbitration QS and
Arbitration IFQ, Non-Arbitration Q8
and Non-Arbitration IFQ, or PQS and
IPQ held by each member and
represenied by that Arbitration
Organization;

iii) Q8. PQ8, IFQ, and IPQ ownership
information on the members of the
organization;

iv) Management organization
information, including:

(A) The bylaws of the Arbitration
Organization;

) A list of key personnel of the
management organization including, but
not limited to, the board of directars,
officers, representatives, and any
managers;

(v) The name of the Arbitration
Organization, permenent business
mailing addresses, name of contact
persons end additional contact
information of the managing personnel
for the Arbitration Organization,
resumes of management personnel; and

{vi) A copy of all minutes of any
meeting held by the Arbitration
Organization or any members of the
Arbitration Organization.

{3) An Arbitration Organization, with
members who are QS or PQS holders,
must submit a complete Annual
Arbitration Organization Report to
NMFS by electronic mail 1o the Regional
Administrator, National Matine
Fisheries Service, or by mail addressed
to the Regional Administrator, National
Marine Fisheries Service, Post Office
Box 21668, Juneau, Alaska 99802 by:

(i) June 15, 2005 for the crab fishing
year beginnin% on July 1, 2005,

(ii) May 1 of each subsequent year for
the crab fishing year beginning on July
1 of that year.

(4) An Arbitration QOrganization, with
members who are IFQ or IPQ holders,
must submit a compleie Annual
Arbitration Orpanizalion Report tc
NMTSE by elecironic mail 1o the Regiona!
Administralor. National Marine
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Fisheries Service, or by mail addressed
to the Regional Administrator, National
Marine Fisheries Serviae, Post Office
Box 21668, Juneau, Alaska 98802 by not
later than 15 days after the issuance of
IFQ and IPQ for that crab QS ﬁsherj,r.

(e) Role % Arbitration Organization(s)
and annual requirements. (1) The
members of each Arbitration
Organization must enter into a contract
that specifies the terms and conditions
of participation in the organization,

i) The contract with members of an
Arbitration QS/IFQ Arbitration
Organization, or a PQS/IPQ Arbitration
Organization shall include the terms,
conditions, and provisions specified in
paragraph {e)(2) of this section,

{ii?r'fl‘ge contract with members of an
Affiliated QS/IFQ Arbitration
Organization shall include the terms,
conditions, and provisions {n paragraph
(e)(3) of this section.

{2) Provisions for Arbitration QS/IFQ
Arbitration Organizations, and PQS/IPQ
Arbitration Organizations—(i) Selection
of Market Analyst, Formula Arbitrator,
and Contract Arbitrator{s). A provision
authorizing the Arbitration Organization
to act on behalf of its members in the
selection of and contracting with the
_ Market Analyst, Formula Arbitrator, and

Contract Arbitrator(s) under paragraph
{e](4} of this section.

(i) Agreement to participate in the
arbitration process. A provision
authorizing the Arbitration Qrganization
to require its members to use the
Lengthy Season Approach, Share
Matching Approach, and Binding
Arbitration defined under paragraph (h)
of this section.

(iii} Confidenticlity of information. A
provision that a member that is a party
to a Binding Arbitration proceeding
shall sign a confidentiality agreement
with the party with whom it is
arbitrating stating they will not disciose
at any time to any person any
information received from the Contract
Arbitrator or any other party in the
course of the arbitration. That
confidentiality agreement shall specify
the potential sanctions for viclating the
apreement.

(iv) Provision of information to
members, A provision requiring the
Arbitration Organization to provide to
its members:

(A) A copy of the contracts for the
Market Analyst, Formula Arbitrator, and
Centract Arbitrator for each fishery in
which the member participates;

(B) A provision that requires the
Arbitration: Organization to deliver the
Market Report and the Non-Binding
Price Formula for each fishery in which
the member participates within 5 days
of its release.

(v} Information releose. (A) A
provision requiring that the Arbitration
Organization deliver to NMFS any data,
information, and documents generated
pursuant to this section,

{B) In the case of a PQS/IPQ
Arbitration Organization(s),

(1) A provision that requires the
Arbitration Qrganization to provide for
the delivery of the names of and contact
information for its members who hold
uncommitted IPQ, and to identify the
regional designations end amounts of
such uncommitted IPQ, 1o any persons
that hold uncommitted Arbitration IFQ
and prohibits the disclosure of any
information received under this
Emvisicn to any person except those

olders of uncommitted Arbitration
IFQ. The provision will require that
jnformation concerning uncommitted
IPQ be updated within 24 hours of 8
changs of any such information,
including any commitment of IPQ, and
that information be provided to those
persons that hold uncommitted
Arbitration IFQ. This provision may
include a mecheanism to provide
information to uncommitted Arbitration
IFQ} holders through & secure website, or
through other electronic means;

{2} A provision that requires the
Arbitration Organization to arrange for
the delivery to all holders of
uncommitted Arbitration IFQ the terms
of a decision of a Contract Arbitrator in
a Binding Arbitration proceeding
involving a member that holds
uncommitted. IPQ within 24 hours of
notice of that decision. This provision
may include s mechanism to provide
information to uncommitted Arbitration
IFQ holders through a secure website, or
through other slectronic means; and

(3) A provision that requires the
holders of uncommitted 1IPQ 10 provide
information concerning such
uncommitted IPQ as necessary for the
Arbitration Organization to comply with
this paragraph and prohibits the
disclosure of any such information by s
member to any person, except as
directed therein.

(vi) Costs. A provision that authorizes
the Arbitration Organization 1o enler
into a contract with all other arbitration
organizations for the payment of the
costs of arbitration as specified under
this section.

{A) Payment of costs for arbitration.
£1) The arbitration organizations must
establish a contract that requires the
payment of al} costs of the Market
Analyst, Formula Arbitrator, and
Contract Arbitraior(s). dissemination of
information concerning uncommitied
IPQ 1c holders of uncommitted
Arbitration JFQ. and the costs of such
persons associated with iengihv season

approach, share matching approach,
Binding Arbitration, quality and
performance disputes, to be shared
squally by all IPQ holders and
Arbitration IFQ holders and Class A IFQ)
holders.

(2) These costs shall be shared based
on the amount of IPQ or IFQ held by

each person.

(3) %‘hese costs shall be divided so
that the IPQ holders pay 50 percent of
the costs and the Arbitration IFQ and
Class A IFQ holders pay 50 percent of
the costs.

(4) PQS holders shall advance all
costs and shall collect the contribution
of Class A IFQ holders at landing
subject to terms mutually agreed by the
arbitration organizations.

(vii) Negotiation methods. A
provision that probibits the Arbitration
Organization from engaging in any
contract negotiations on behalf of its
members, except for those necessary to
hire the Market Analyst, Formula
Arbitrator, and Contract Arbitrator(s).

{viii) Transfer of QS, PQS. IFQ, or
IPQ. A provision under which members
of the Arbitration Organization agree
that any transfer of QS, PQS, IFQ or IPQ
shall be conditioned on the purchaser of
such Arbitration 8, PGS, Arbitration
IFQ, or Non-Arbitration Class A IFQ, or
IPQ) being a member of an Arbitration
QOrganization that satisfies all of the
applicable requirements of this section
and such purchase being subject to all
of provisions of the Arbitration System
that apply to the holder of the
transferred QS, PQS, IFQ, or IPQ).

(ix} Enforcement of the contract.
Violations of the contract shall be
snforced under civil law.

(3} Provisions applying to Affiliated
QS/IFG Arbitration Organizations. The
provisions that allow for the provision
of information to members, payment of
costs, limits on the transfer of QS, PQS,
IFQ, and IPQ, and enforcement of the
contract as described under Faragraphs
{e)(iv}, (vi}.{viii}, and (ix) will apply to
the contract among members of an
Affiliated QS/IFQ Arbitration
Organization(s).

4) Process for selecting of Market
Analyst, Formula Arbitrator, and
Contract Arbitrator(s). (i) For each crab
fishing year, QS holders who are
members of Arbitration QS/1FQ
Arbitration Organization(s) and PQS
holders who are members of PQS/IPQ}
Arbitration Organization(s}, by mutual
agreement, will select one Market
Analvst, one Formula Arbitrator, and
Contraci Arhitrator{s} for each crab QS
fisherv. The number of Contract
Arbitrators selected for each fishery will
Dbe subject 1o the mutval agreeme of
those arbitration organizations. The
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selection of the Market Analyst and the
Formula Arbitrator must occur in time
to ensure the Market Report and
non-binding price formula are produced
within the time line established in
paragraph (ej(4)(ii}).

(it} The arbitration organizations
representing Arbitration QS holders or
PQS holders in a crab fishery shall
establish by mutual agreement the
contractual obligations of the Market
Analyst, Formula Arbitrator, and
Contract Arbitrator(s) for each fishery,
which shall provide that the Market
Report and Non-Binding Price Formula
are produced not later than 50 days
prior to the first crab fishing season for
that crab QS fishery in that crab fishing
year except as provided in paragraph
(e)(6} of this section, The contractual
obligations of the Market Analyst, the
Formula Arbitrator and Contract
Arbitrators will be enforced by the
parties to the contract.

(iii) The same person may be chosen
for the positions of Market Analyst and
Formula Arbitrator for a fishery.

{iv) A person selected to be a Contract
Arbitrator may nat be the Market
Analyst or Formula Arbitrator, and shall
not be in the employ or otherwise
associated with the Market Analyst or
Formula Arbitrator, for that fishery.

(5} Notification to NMFS, Not later
than June 1 for that crab fishing year,
except as provided in paragraph (e)(6) of
this section, the arbitration
organizations representing the holders
of Arbitration QS and PQS in each
fishery shall notify NMFS of the persons
selected as the Market Analyst, Formula
Arbitrator, and Contract Arbitrator(s) for
the fishery by electronic mail addressed
to the Regional Administrator, National
Marine Fisheries Service, or by mail
addressed to the Regional
Administrator, National Marine
Fisheries Service, Post Office Box
21668, Juneau, Alaska 99802, The
arbitration organizations shall include a
list of arbitration organizations that
mutvally agreed to the selection of the
Market Analyst, Formula Arbitrator, and
Contract Arbitrator(s) and signatures of
representatives of those arbitration
organizations and a copy of the contract
with Market Analyst, the Formula
Arbitrator, and each Contract Arbitrator,
The notification must include a
curriculum vitae and other relevant
biographical material for each of these
individuals.

{8) First-year implementation, During
2005:

(i} Selection of and establishmeni of
ihe contractual obligations of the Marke
Analyst, Formula Arbitrater, and
Conltract Arbitrator(s) as required unde:

this section shall eccur not later than
July 30, 2005; and :

ii) The Market Report and
Non-Binding Price Formula shall be
produced not later than 25 days prior to
the first crab fishing season for that crab
QS fishery in that crab fishing year as
required under this section.

f) Roles and standards for the Market
Analyst and process for producing the
Market Report. [1) For each crab Q8
fishery, the Arbitration QS/IFQ -
Arbitration Organizations and the PQS/
1PQ Arbitration Organizations shall
establish a contract with the Market
Analyst to produce a2 Market Report for

- the fishery. The terms of this contract

must specify that the Market Analyst
must preduce a Market Repont that shall
provide an analysis of the market for
products of that fishery.

(2) The contract with the Market
Analyst must specify that;

{i] The Market Analyst shall base the
Market Report:

(A) On a survey cf the market for crab
products produced by the fishery.

{B) Information provided by the IPQ
and IFQ holders regarding markst
conditions and expectations.

(iii) To the extent IPQ and IFQ
holders provide information requested
by the Market Analyst, they must
provide such information directly to the
Market Analyst and not to any other IPQ
holder or IFQ holder, except that IFQ
holders that are members of any single
crab harvesting cooperative may share
such information with other members of
the same crab harvesting cooperative -
who are authorized to participate in the
arbitraticn system.

(iv) The Market Analyst:

(A} May meet with IFQ holders who
are members of any single crab
harvesting cooperative collectively;

(B) Shall meet with IPQ) holders
individually :

(C) Shall meet with distinct crab
harvesting cooperatives individually;

(D} Shall meet with IFQ holders who
are not members of the same crab
harvesting cooperatives individually.

[v) The information provided to tKe
Market Analyst by IPQ and IFQ holders
must be historical informatjon based on
activities occurring more than three
meonths prior to the generalion of the
Markel Report.

(vi} The Market Analyst shall keep
confidential the identity of the source of
any particular information contained in
the report. The Market Analvst may nole
generally the sources frem which it
pathered information. The reporl shall-

(A) Inciude oniv dats thai 15 basec or
inlormation regarding aclivinie:
QCCUITIng maore than ihree ]T]D]]ii].‘: JHIRLEN
to the peneration of e Marke: Repor:

(B) Include only statistics for which
there are at least five providers reporting
data upon which each statistic is based
and for which no single provider's data
represents more than 25 percent of a
weighted basis of that statistic; and

(C} Sufficiently aggregate any
information disseminated in the report
such that it would not identify specific
price information by an individual
provider of information.

(vii) The Market Report shall consider
the following factors:

(A} Current ex-vessel prices,
including ex-vessel prices received for
crab harvested under Class A, Class B,
and CVC IFQ permits;

{B} Consumer and wholesale product
prices for the processing sector and the
participants in the arbitration
(recognizing the impact of sales to
affiliates on wholesale pricing);

(C) Innovations and developments of
the harvesting and processing sectors
and the participants in the arbitration
{including new product forms};

(D) Efficiency and productivity of the
harvesting and processing sectors
(recognizing the limitations on
efficiency and preductivity arising out
of the management program structure);

(E) Quality (including quality
standards of markets served by the
fishery and recognizing the influence of
harvest strategies on the quality of

landings};
(F) The interest of maintaining

financially healthy and stable harvesting

and processing seclors;
{G) Safety and expenditures for

ensuring adequate safety;
{H) Timing and Jocation of deliveries;

and
(1) The cost of harvesting and
processing less than the full IFQ or IPQ
allocation (underages) to avoid penalties
for overharvesting IFQ and a mechanism
for reasonably accounting for deadloss.
(viii} There shall only be one annual

Market Repori for each fishery.

{ix) The Market Analyst shail not
issue interim or supplemental reports
for each fishery;

(3) The Malzet Analyst shall not
disclose any information to any person
not required under this section.

(4) The contract with the Market
Analyst must specify that the Market
Analyst will provide the Marke1 Report
not later than 50 days prior lo the first
crab fishing season for that crab QS
fishery in that crab fishing year to:

{i) Each Arbitration Organization in
that fishery;

{ii) NMFS by elecironic mail to the
Repional Administrator. National
hianne Fishenes Service. or addresser
10 the kepionay Aamimsiraior. Nafiona.
iarine Fishenes Service. Fosi Cilhc
e Zi66F. luneav. fiaske 99800
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{iii) The Formula Arbitrator and any
Contract Arbitrator(s) for the fishery.

{g) Roles and stondards for the
Formula Arbitrator. (1) For each crab QS
fishery, the Arbitration QS/IFQ
Arbitration Organizations and the PQS/
IPQ Arbitration Organizations shall
establish a contract with the Formula
Arbitrator to develop a Non-Binding
Price Formula.

(2) The contract with the Formula
Arbitrator must specify that:

(i) The Formula Arbitrator witl
conduct a single annual fleet-wide
analysis of arbitrations to establish a
Non-Binding Price Formula under
which a fraction of the weighted average
first wholesale prices for crab products
from the fishery may be used to set an
ex vessel price,

(ii} The Non-Binding Price Formula
shall:

(A) Be based on the historical
distribution of first wholesale revenues
between fishermen and processors in
the aggregate based on arm’s length first
wholesale prices and ex vessel prices,
taking into consideration the size of the
harvest in each year; and

(B) Establish a price that preserves the
historical division of revenues in the
fishery while considering the following:

{J%urrenl ex-vessel prices, in¢cluding
ex-vessel prices received for crab
harvested under Class A, Class B, and
CVC IFQ permits;

{2) Consumer and wholesale product
prices for the processing sector and the
participants in arbitrations (recognizing
the impact of sales to affiliates on
wholesals pricing);

(3) Innovations and developments of
the harvesting and processing sectors
and the participants in arbitrations
{including new product forms);

(4} Efficiency and productivity of the
harvesting and processing sectors
(recognizing the limitations on
efficiency and productivity arising out
of the management grogram structurse);

(5) Quality (including quality
standards of markets served by the
fishery and recognizing the influence of
harvest strategies on the quality of
landings);

(6) The interest of maintaining
financially healthy and stable harvesting
and processing sectors;

(7) Safety and expenditures for
ensuring adequate safety;

{8) Timing and location of deliveries;
and

(9) The cost of harvesting and
processing less than the full IFQ or IPQ
allocation (underages) \o avoid penalties
for overharvesting JFQ and a mechanism
for reasonably accounting for deadloss.

(C) Include identification of various
relevant faclors such as produci form,
delivery time. and delivery location.

{D) Consider the “"highsest arbitrated
price” for the fishery from the previous
crab fishing season, where the “highest
arbitrated pricezmeans the highest
arbitrated price for arbitrations of IPQ
and Arbitration IFQ which represent a
minifmum of at least 7 percent of the IPQ
resulting from the PQS in that fishery.
For purposes of this process, the
Formula Arbitrator may aggregate up to
three arbitration findings 1o collectively
equal a minimum of 7 percent of the
IPQ. When arbitration findings are
aggregated with 2 or more entities, the
lesser of the arbitrated prices of the
arbitrated entities included to attain the
7 percent minimum be considered for
the highest arbitrated price.

(iii) The Non-Binding Price Formula
may rely on any relevant information
available to the Formula Arbitrator,
including, but not limited to,

(A) Information provided by the QS,
PQdS. 1PQ) and IF(} holders in the fishery:
an

{B) The Market Report for the fishery.

(iv) The Formula Arbitrator:

(A) May meet with IFQ holders who
are members of any single crab
harvesting cooperative collectively;

{B) Shall meet with IPQ holders
individually

(C) Shall meet with distinct crab
harvesting cooperatives individually;

(D) Shall meet with IFQ holders who
are not members of the same crab
harvesting cooperatives individually.

(v) The Formula Arbitrator may
request any relevant information from
QS, PQS, IPQ, and IFQ holders in the
fishery, but the Formula Arbitrator shall
not have subpoena power.

(vi) May obtain information from
persons other than QS, PQS, IPQ, and
JFQ} holders in the fishery, if those
persons agree to provide such data. Any
information that is provided must be
based on activities cccurring more than
three months prior to the date of
submission to the Formula Arbitrator;

{vii) Shall keep confidential the
information that is not publicly
available and not disclose the identity of
the persons providing specific
information; and

{viii) The contract with the Formula
Arbitrator must specify that the Formula
Arbitrator will provide the non-binding
price formula not later than 50 days
prior 1o the first crab fishing season for
that crab QS fishery in that crab fishing
vear 1o

(A) Each Arbitration Organization i
that fishery;

(B) NMFS by electronic mail 10 1he
Regiona] Administrator. Nationa!
Marine Fisheries Service, or addressec
1o the Regional Administrator. Nanona:

Marine Fisheries Service, Post Office
Box 21668, Juneau, Alaska 99802,

{C) The Market Analyst and all
Contract Arbitrators in the fishery.

(ix) The Formula Arbitrator shall not
disclose any information to any person
not required under this section, except
as permitted by paragraph (j) of this
section.

(h) Reles and standards for the
Contract Arbitrator{s). (1) For each crab
QS fishery, the Arbitration QS/IF(}
Arbitration Organizations and PQS/TPQ
Arbitration Organizations shall establish
a contract with all Contract Arbitrators
in that fishery that specifies that each
Contract Arbitrator may be selected to
resolve a dispute concerning the terms
of delivery, price, or other factors in the
fishery.

(2) Selection of Contract Arbitrators.
The contract with the Contract
Arbitrator shall specify the means by
which the Contract Arbitrator will be
selected to resolve specific disputes.
This contract must specify that for any
dispute for which the Contract
Arbitrator is selected, that the Contract
Arbitrator will comply with the last best
offer arbitration method as set forth in
this section.

(3) Negotiation and Binding
Arbitration Procedure. The contract
with the Contract Arbitrator(s) shatl
specify the following approaches for
negotiation and Binding Arbitration
among members of the Arbitration
Organizations:

l-[31] Restrictions on coliective
negotiation. An IFQ and IPQ holder may
negotiate individually. Groups of IFQ
holders may negotiate collectively with
an IPQ holder only under the following
provisions:

{A) Members of a crab harvesting
cooperative may participate collectively
with other members of the same crab
harvesting cooperative in Binding
Arbitration except as otherwise
provided under this section.

(B) Members of different crab
harvesting cooperatives shall not
participate collectively.

{C) IPQ holders shaﬁ not participate
collectively. Only one IPQ holder can
enter imo Binding Arhitration with any
IFQ holder or IFQ holder(s).

(D) An Arbitration Organization
cannot negotiate on behalf of a member.
This shall not prohibit the members of
an Arbitration 1F(Q Arbitration
Organization from negotiation as a crab
harvesting cooperative under the FCMA.

(ii) Open negotiations. Al any time
prior 1o the date of the first crab fishing
seas on a crab fishing vear for that crai;
Q& fisherv. anv holaer of Arbitration Q€
or uncommiited IFQ mayv negotiate with
anv lolaer of POS or uncommitted 1PG.
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the price and delivery terms for that
season for any uncommitted IFQ and
IPQ.

8‘&] Arbitration (S or Arbitration IFQ
hoiders and PQS or IPQ holders may
freely contact each other and initiate
open neiortiations;

(B) If Arbitration QS or Arbitration
IFQ holders and PQS or IPQ holders do
not reach an agreement on price,
delivery terms, or other terms, a party to
the contract may initiate Bindi
Arbitration in accordance with the
procedurss specified in this section in
order to resolve disputes in those price,
delivery terms, or other tarms,

(iii} Lengthy season approach. (A)
Prior to the date of the first crab fishing
season for that creb (S fishery in that
crab fishing year an IPQ holder and one
or morg holders of Arbitration IFQ may
choose to adopt & Lengthy Season
approach.

FBJ A Lengthy Season approach
allows an IPQ holder and an Arbitration
IFQ holder to agree to postpone
negotiation of specific contract terms
until a time during the crab fishing year
as agreed upan by the Arbitration IFQ
holder ard IPQ holder participating in
the negotiation. The Lengthy Seascn
approach allows the Arbitration IFQ
holders and IPQ holder involved in the
negotiation tc postpone Binding
Arbitration, if necessary, until a time
during the crab fishing year. If the
parties ready a final agresment on the
contract terms, Binding Arbitration is
not necessa.;y.

[C) If an IPQ} holder and one or more
Arbitration IFQ holder(s} are unable to
reach an agreement on whether to adopt
8 Lengthy Season approach, they may
agree to request a Binding Arbitration or
mediation to assist the parties in
determining whather to adopt a Lengthy
Season approach. The parties may
request a Contract Arbitrator to act as a
mediator, If the mediation praves
unsuccessful, the parties enter Binding
Arbitration to determine whether to
adopt a lengthy season appreach,

{1) Binding Arbitration may begin
immediately with the same Contract
Arbitrator.

(2) If the Contract Arbitrator serves as
a mediator in an unsuccessful
mediation, either party may request
another Contract Arbitrator for the
Binding Arbitration.

(iv) Share Motching. [A) At any time
after the issuance of IFQ and IPQ for a
crab QS fishery but not earlier than 25
days prior to the firsl crab fishing season
for a crab QS fishery in the crab fishing
year, hoiders of uncommitied
Arhitration IFQ may choose to commit
the delivery of harvests of crab 1o be
made with tha1 uncommitted

Arbitration IFQ to a holder of
uncommitted IPQ.

(B) To commit Arbitration IFQ, the
holder of uncommitted IFQ must offer
an amount of Arbitration JFQ not less
than 50 percent of the Arbitration IFQ
holdear’s tota] uncommitted Arbitration
IFQ.

%] Any holder of uncommitted IPQ
must accept all proposed Arbitration
IFQ commitments, up to the amount of
its uncommitted IPQ). The commitment
of IPQ) will take place on receipt of
notice from the holder of uncommitted
Arbitration IFQ of the intention to
commit that [FQ.

(D) After matching, an Arbitration IFQ
holder and an IPQ holder may either
decide to enter Binding Arbitration or,
with the consent of both the Arbitration
IFQ holder and IPQ Lolder, enter
mediation to reach agresment on
contract terms. The Arbitration IFQ
holder and IPQ holder may request a
Contract Arbitratar to act as a mediator
to facilitate an agreement,

(2} If the mediation proves
unsuccessful, Binding Arbitration may
begin immediately with the same
Contract Arbitrator.

(2) If the Contract Arbitrator serves as
a mediator in an unsuccessful
mediation, either party may request
another Contract Arbitrator for the
Binding Arbitration.

(v) Initiation of Binding Arbitration.
Except for the Lengthy Season
appreach, at any point more than 15
days prior to the date of the first crab
fishing season for s crab QS fishery an
Arbitration IFQ holder or IPQ holder
may initiate a Binding Arbitration.
Binding Arbitration is initiated after the
Arbitration IFQ holder natifies an 1IPQ
holder and the Contract Arbitrator{s), or
the IPQ holder has notified the
Arbitration IFQ hclder and the Contract
Arbitrator(s). Binding Arbitration may
be initiated to resolve price, terms of
delivery, and other disputes arising
from:

{A) Open Negotiation among
Artbitration IFQ holders and IPQ
holders;

(B) Lengthy Season Approach;

(C) Share Matching; or

[D} Performance Disputes.

(vi) Joining a Binding Arbitration
Proceeding. Any Arbitration 1FQ holder
may join a Binding Arbitration
proceeding as a party by providing
notice to the IPQ holder and the
Contract Arbitralor(s).

(vii) Arbitration Schedule Meeting.
The Contract Arhitrator shall meet witl:
all parties to a Bindinp Arbilralior,
proceeding as scon as pessibie once ¢
Binding Arbitration proceeding has
been initialed or the soie purpose o

establishing a schedule for the Binding
Arbitration. This schedule shall include
the date by which the IPQ holder and
Arbitration IFQ holder(s) must submit
their last best offer and any supporting
materials, and any additional meetings
or mediation if agreed to by all parties.
This meeting will discuss the schedule
of the Binding Arbitration proceedings
and not address terms of last best offers.

(viii) Terms of Last Best Offers. The
Contract Arbitrator will meet with the
parties to the Binding Arbitration
proceeding to determine the matters that
must be included in the last best offer,
which may include a fixed price or a
price over a time period specified by the
parties, 8 method for adjusting prices
over a crab fishing year, or an advance
price paid at the time of delivery,

(ix) Submission of Last Best Offers.
The parties to a Binding Arbitration
proceeding shall each submit to the
Contract Arbitrator(s) a last best offer
defining all the terms spacified for
inclusion in a last best offer by the
Contract Arbitrator, An Arhitration IFQ
holder that is a crab harvestin
cooperative may submit a last best offer
that defines terms for the delivery of
crab harvested by members of that crab
harvesting cooperative with IFQ held by
the cooperative. An Arbitration IFQ
holder that is not a crab harvesting
cooperative may submit a last best offer
that defines the term of delivery of crab
harvested with IFQ held by that person.
The IPQ holder that is a party to the
proceeding shall submit a single offer
that defines terms for delivery of crab
harvested with all IFQ that are subject
to the proceedings.

(x) Arbitration Decisions. The
Contract Arbitrator(s} shall decide
among each offer received from an
Arbitration IFQ holder and the offer
received from the IPQ holder. Each
arbitration decision shall result in a
binding contract between the IPQ holder
and theArbitration IFQ holder defined
by the terms of the offer selected by
Contract Arbitrator(s).

(xi) Announcement of Decisions. (A)
If last best offers are submitted at least
15 days before the first crab fishing
season for that crab fishing year for that
crab ()S fishery, arbitration decisions
shall be issued no later than 10 days
before the first crab fishing season for
that crab fishing year for that crab QS
fishery. Otherwise, the Contract
Arbitrator will notify the parties of the
arbitration decision within § days of the
parties submitting their last best offers.

{B) The Coniracl Arbitrator will notify
the parties by providing each
Arbitration 1FQ holder and 1PQ holder
that 15 a party 1o the Binding Arbitration
proceeding, & copy ol anv decision. The
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decision is binding on the parties to the
Binding Arbitration proceeding,

{4) Basis for the Arbitration Decision.
The contract with the Contract
Arbitrator shall specify that the Contract
Arbitrator will be subject to the
following provisions when deciding
which last best offer to select:

(i) The Contract Arbitrator's decision
shall:

(A) Be based on the historical
distribution of first wholesale revenues
between fishermen and processors in
the aggregate based on arm's length first
wholesale prices and ex vessel prices,
taking into consideration the size of the
harvest in each year; and

{B) Establish a price that preserves the
historical division of revenues in the
fishery while considering the following:

(1) Current ex-vessel prices, including
ex-vessel prices received for crab
harvested under Class A, Class B, and
CVC IFQ permits;

(2) Consumer and wholesale product
prices for the processing sector and the
participants in the arbitration
(recognizing the impact of sales to
affiliates on wholesale pricing);

{3) Innovations and developments of
the harvesting and processing sectors
and the participants in the arbitration
(including new product forms};

(4) Efficiency and productivity of the
harvesting and processing sectors
{recognizing the limitations on
efficiency and productivity arising out
of the management program structure};

(5) Quality (including quality
standards of markets served by the
fishery and recognizing the influence of
harvest strategies on the quality of
landinis]:

{6) The interest of maintaining
financizally healthy and stable barvesting
and processing sectors;

(7} Safety and expenditures for
ensuring adequate safety;

(8) Timing and Jocation of deliveries;
and

(9) The cost of harvesting and
processing less than the full IFQ or IPQ
allocation (underages) to avoid penalties
for overharvesting IFQ and a mechanism
for reasonably accounting for deadloss,

(C} Censider the Non-Binding Price
Formula established in the fishery by
the Formula Arbitrator.

{ii) The Contract Arbitrator’s decision
may rely on any relevant information
available to the Contract Arbitrator,
including, but not limited to:

(A) Information provided by the QS,
PQS. IPQ and IFQ holders in the fishery
regarding the faclors identified in
paragraph [(h)[4)(i) of this section; and

(B) The Markel Report for the fishery.

(ifi) Each of the Arbitration 1FQ)
holder and the IPQ holder that are pariv

to the proceeding may provide the
Contract Arbitrator with additional
information to support its Jast best offer.
The Contract Arbitrator must receive
and consider all data submitted by the
parties.

{iv) The Contract Arbitrator may
request specific information from the
Arbitration IFQ holder(s) and IPQ
holder that would be useful in reaching
a final decision. The Contract Arbitrator
will not have subpoena power and it is
in the sole discretion of the person from
whom information is requested as to
whether to provide the requested
information. :

(5) Limits on the Release of Data. The
parties to a Binding Arbitration
proceeding shall be precluded from full
access to the information provided to
the Contract Arbitrator,

(i) Arbitration TF(} holders that ere
party to an arbitration proceeding shall
have access only to information
provided directly by the IPQ holder to
the Contract Arbitrator for that Binding
Arbitration proceeding.

(ii) IPQ holders that are party to an
arbitration proceeding shall have access
only to information provided directly by
an Arbitration IFQ holder to the
Contract Arbitrator for that Binding
Arbitration proceeding.

(iii) The Contract Arbitrator shall keep
confidential the information provided
by any QS, PQS, IFQ, or IPQ holders in
the fishery and not disclose the identity
of the persons providing specific
information except as provided in
paragraph (h)(6) of this section.

[B)gfnformatfon Provided to NMFS.,
The contract with the Contract
Arbitrator must specify that the Contract
Arbitrator provide NMFS with:

(i) A copy of any minutes from any
meeting attended by that Contract
Arbitrator between or among any PQS or
IP(} holders concerning any negotiations
under this section.

(ii) Any lasi-best offers made during
the Binding Arbitration process,
including all contract details, the names
of other participants in the arbitration,
and whether the bid was accepted by
the Contract Arbitrator; and

(iii) A copy of any informatian, data,
or documents given by the Contract
Arbitrator to any person who is not a
party to the particular arbitration for
which that information was provided.
The Contract Arbitrator must identify
the arbitration to which those
information, data, or documents apply,
and the person 16 whom those
information, data. or documenis were
provided.

{iv) The Contract Arbitrator must
provide any information. documents. o1
data reguired under this paragraph 1

NMFS via mail to the Administrator,
Alaska Region, NMF5, P.O. Box 21668,
Juneau, AK 99802-1668, or
electronically not later than 30 days
prior to the end of the crab fishing year
for which the open negotiation or
arbitration applied.

(7) Enforcement of Binding
Arbitration decisions. The decision of
the Contract Arbitrator for Binding
Arbitration shall be enforced among the
parties to that arbitration.

(8) Failure of Contract Arbitrator{s).
Except as provided for in paragraph
{h)(6){v) of this section, the failure of a
Contract Arbitrator to perform shall be
enforced by the Arbitration
Organizations.

8) Availability of Terms and
Conditions of an Arbitration Decision.
Each party to an Arbitration must make
the terms and conditions of an
arbitration decision available to that
party’s Arbitration Organization in order
for the Arbitration Organization to make
such information avatlable to
uncommitted Arbitration IFQ holders
that may wish to opt-in to those terms
as described in paragraph (h)(10) of this
section within 5 days of receiving the
request for that information.

10) Post Binding Arbitration opt-in.
(i) An Arbitration IFQ holder with
uncommitted IFQ, may opt-in to any
contract that results from a compieted a
Binding Arbitration procedure with any
IPQ holder that has uncommitted IPQ.

{A) All the terms from the arbitrated
contract will apply.

{B) Once exercised, the opt-in results
in a contract that is binding on both the
Arbitration IFQ and IPQ holder.

(1i) To initiate the opt-in process, the
holder of uncommitted Arbitration IFQ
will notify the holder of uncommitted
IPQ in writing of its intent to opt-in,

(iii) Holders of uncommitted
Arbitration IFQ may opi-in to a contract
resulting from a compﬁated Binding
Arbitration procedure with a person that
holds uncommitted 1PQ for that fishery.

(iv) If the IPQ holder and the
Arbitration IFQ holder are unable to
resolve a dispute regarding whether the
opt-in offer is consistent with the
original contract from the completed
Binding Arbitration procedure, the
dispute may be decided by the Contract
Arbitrator lo the original arbitration that
resulted in the contract to which the
Arbitration IFQ holder is seeking to
opt-in. The Contract Arbitrator will
decide only whether the proposed
opi-in terms are consistend with the
original contract.

(11) Performance dispules, If an IPQ
holder and an Arbitration IFQ holder
are unable 1o resolve disputes regarding
the obligations to perform specific
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contract provisions after substantial
negotiations or when time is of the
essence, the issues of that dispute shall
be submitted for Binding Arbitration
before a Contract Arbitrator for that
fishery. _

(i) Binding Arbitration resulting from
a performance dispute can occur at any
point during or after the crab fishing
year. The dispute must be raised by the
IPQ holder or the Arbitration IFQ)
holder, Arbitration of that performance
dispute must be initiated prior to the
date of the first crab fishing season for
the following crab fishing year in that
crab QS fishery.

(ii) Performance dispute arbitration
shall follow the same procedures
described for a Binding Arbitration in
paragraph (h) of this section,

(iii) If the arbitration proves
unsuccessful or a party fails to abide by
the arbitration decision, a party may
pursue available contract remedies.

(iv) The costs of arbitreting
performance disputes shall be provided
from the general fees collected by the
arbitration crganizations pursuant to
paragraph {h) of this section.

{v) The Contract Arbitrator may assign
fees to any party bringing frivolous
complaints. Any such fees shall be paid
by the party and not from the fees
collected under paragraph (e)(2)(vi) of
this section.

(12) Quality disputes. When disputes
regarding the quality of the harvested
crab arise within the context of an
existing contract, the parties may settle
the disputes within the context of the
arbitration system according to the
following:

(i) In cases where the IPQ holder and
Arbitration IFQ holder{s) have agreed to
a formula-based price for crab but where
they cannot reach an agreement on the
quality and price of the crab, the IPQ
holdar and Arbitration IFQ holder(s)
will receive their share of the value of
the amount of crab delivered based on
the provisions of the contract.

(if) In quality disputes where the
Arbitration 1FQ holders prefer to use
actual ex-vessel price and not a
forrnula-based price and a dispute arises
regarding crab quality and price, the
dispute should be referred to a mutually
agreeable independent quality specialist
firm. This independent quality
specialist firm will determine the price
to be paid 1o the IPQ holder and IFQ
holder(s). The IPQ holder and
Arbitration IFQ holder(s) with this
quality dispute shall share the cost of
hiring the specialist firm and agree lo
abide by its findings according to the
terms of their agreement.

§680.21 Crab fishery cooperatives.

This section governs the formation
and operation of crab harvesting
cooperatives. A crab harvesting
cooperative is a group of crab QS
holders who have chosen to form a
cooperative under the 1934 Fisherman'’s
Collective Marketing Act (15 U.S.C. 521)
in order to combine and collectively
manage their crab IFQ through a crab
cooperative JFQ permit issued by
NMFS.

(a) Types of cooperatives governed
under this section. The regulations in
this section apply only to crab
harvesting cooperatives that have
formed for the purpose of applying for
and of fishing under a crab cooperative
IFQ) fishing permit issued by NMFS.,

{b) Membership requirements. A crab
harvesting cooperative is limited to QS
holders who hold any amount of CPO,
CVO, CPC, or CVC and who, NMFS has
determined, are eligible to receive IFQ.

(1) Minimum number of members.
Each crab harvesting cooperative must
include at least four unique QS holding
entities. A unique Q8 holding entity is
a Q8 halder or group of affiliated QS
holders that are not affiliated with-any
other QS holders or QS holding entities
in the cooperative. For the purpose of
this paragraph, the term “affiliation” is
defined at § 680.2.

(2) Voluntary rature of membership.
Membership in a crab harvesting
cooperative is voluntary. No person may
be required to join a crab harvesting
cooperative, and no crab harvesting
cooperative may be required to accept a
member who the cooperative chooses
not to accept.

{3) Limitotions on membership in a
crab harvesting cooperative. A Q5
holder wha also holds PQS or 1PQ, is
affiliated with a person who holds PQS
or 1P, processes Class B IFQ, or is
affiliated with a person that processes
Class B IF(Q is prohibited from joining
a crab harvesting cooperative,

{4) Membership is all or nothing.
Upon joining a cooperative, each QS
holder must allow all of his or her QS
holdings to be used by the cooperative
for conversion to cooperative IFQ.

(5) Membership in more thon one
cooperative prohibited. A QS holder
may not hold simultaneous
memberships in more than one crab
harvesling cooperative.

(c) Legal and organizationo!
requirements for crab harvesting
cooperalives. A crab harvesting
cooperative must meet the following
lepal ana organjzalion recinrement:
belore i1 15 elipible o appiv ior
cooperative 1FG permi:

(1) hegisterea business entiiv, Lach.
crab harvesting cooperatlve must o

formed as a partnership, corporation, or
other legal business entity that is
registered under the laws of one of the
50 states or the District of Columbia.

(2) Fisherman's Collective Marketing
Act of 1934. Each crab harvesting
cooperative must be formed in
accordance with the requirements of the
Fisherman’s Collective Marketing Act of
1934 (15 U.S.C. 521).

(3) Appointment of v designated
representative. Each crab harvesting
cooperative must appoint a designated
representative to act on the
cooperative's behalf and serve as contact
point for NMFS for questions regarding
the operation of the cooperative. The
designated representative may be a
member of the cooperative or some
other individual authorized by the
coo‘l:erative to act on its behalf.

(d) Application for annual crab
harvesting cooperative IFQ} permits. A
crab harvesting cooperative IFQ permit
is an annual permit issued toa .
cooperative that establishes an annual
catch limit of crab that is based on the
collective QS holdings of the members
of the cooperative. A crab harvesting
cooperative IFQ) permit will list the IFQ
amount held by the cooperative and
identify the members of the cooperative.
Each cooperative will be jssued a
separate IFQ permit for each type of QS
held by a member {or members) of the
cooperative,

(1) June 30 application deadline. Each
crab harvesting cooperative annually
must submit 10 and be received by
NMFS by June 30, a completed
application for annual crab harvesting
cooperative IFQ permit, together with
the signed annual application for crab
IFQ/IP() permit forms of all the
members of the cooperative.

(2) Contents of application for annual
crab harvesting cooperative IFQ permit.
A completed application must contain
the following information:

(i} Cooperative identification. (A] The
cooperalive’s legal name;

(B} Type of business entity under
which the cooperative is organized;

(C) State in which the cooperative is
legally registered as a business entity;

(D) Name of the cooperative's
designated representative;

(E} Permanent business address,
telephane number, facsimile number,
and e-mail address (if available} for the
cooperalive or its designated
represenlative;

(F} Signature of the cooperative's
designated representative and the date
SINeC

(ii} Memoer o) the cooperative. Ful.
namc and NMFE Fersor 1T number o
gach memne: o Ine cooperative. Altact.
e COMBIGIRC ANC SIpBec Annus
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Application for Crab IFQ/IPQ Permit for

alfmembars of the cooperative;

(lii) Affiliation declaration. Indicate
(YES or NO} whether any member of the
cooperative is affiliated with an entity
that holds IPQ or PQS, or that processes
IFQ) crab (other than a catcher/processor
that processes only its own catch). If
YES, your cooperative is not eligible to
receive a cooperative IFQ permit.

(iv} Additional documentation. In
order to file a complete application,
attach the following documents io this
application:

A) A copy of the business license
issued by the state in which the
cooperative is registered as a business
entity;

(B?'A copy of the articies of
incorporation or partnership agreement
of the cooperative; and

(C) A copy of the cooperative
agreement signed by the members of the
cooperative (if different from paragraph
(d){3)(1ii)(B) of this section),

{4) Issuance of cooperative IFQ
permits. Upon receipt of a completed

" Application for an Annual Crab
Harvesting Cooperative IFQ Permit that
is subsequently approved, NMFS will
issue one-year crab harvesting
cooperative IFQ permits to the
cooperative. The crab harvesting
cooperative IFQ permits will list the
crab IFQ amounts that are generated by
the aggregate (S holdings of all
members of the cooperative for each
fishery, region, sector, and A/B share
categories except that all CVC and CPC
QS held by the members of a
cooperative will be converted to CVO
and CPQ IFQ, respectively.

(5) Appeals. A cooperative or person
who is adversely affected by an initial
administrative determination (IAD) that
is associated with the issuance of a crab
cooperative [FQ permit may appeal the
IAD using the appeals procedures
described in § 679.43.

{e) Restrictions on fishing under a
crab cooperative IFQ permit. The
following restrictions govern the fishing
for IFQ crab under a crab cooperative
IFQ) permit:

(1) Maintenance of permit on board.
A copy of a crab cooperative IFQ permit
must be maintained on board any vessel
that is being used to harvest crab under
the permit.

(2) Persons eligible to harvest crab
under a cooperative IFQ permit. Only
the following persons are eligible 10
harvest crab under a cocperative IFQ
permit:

(i) Cooperative members. Members of
the cooperative 10 whom the IFQ permil
is issued.

{ii} Hired masters. Hired masters
operating a vessel in which at least a 10

percent ownership share is held by a
member of the cooperative to whom the
IFQ permit is issued. Cooperatives
wishing to employ a hired master must
apply for and receive a Crab IFQ) Hired
Master Permit using the procedures
described in § 680.4(f).

(3) Liability. Each member of a
cooperative is responsible for ensuring
that members of the cooperative and
Crab IFQ hired masters of the
cooperative comply with all regulations
applicable to fishing for CR crab,

1) Transfers by members of a

cooperative. The following requirements

address transfers of QS, IFQ, PQS, and
1PQ by members of a cooperative.

(1) Transfer of QS by membars of a
cooperative. A member of a cooperative
may buy or sell QS at any time using the
transfer procedures described in
§680.41. However, transfers of QS that
occur after the June 30 deadline for
cooperative IFQ permit applications
will not be reflected in the type or
amount of IF(} permit issued to the
cooperative for the subsequent fishing
s8ason,

(2) Transfer of individually held IFQ
by members of a cooperative. A member
of a cooperative may buy or sell
individually held IFQ using the transfer
procedures described in § 680.41,
However a member of a cooperative
who holds any amount of IFQ loses the
vessel use cap exemption for any vessel
used to fish any amount of individually
held IFQ.

(3) Transfer of cooperative IFQ by
members of a cooperative. A member of
a cooperative may not buy or sell
cooperative IFQ. Cooperative IFQ may
only be transferred between two
cooperatives.

(4) Acquisition of PQS and IPQ by
members of a cooperative. A member of
a cooperative is prehibited from
acquiring any amount of PQS or IPQ
during the valid duration of the
cooperative IFQ permit,

(g} Tronsfers by crab harvesting
cooperatives. The following
requirements address transfers of QS,
IFQ, PQS, and IPQ by crab harvesting
cooperatives that have been issved
cooperative IF(} permits.

(1) Acquisition of QS, PQ5, and 1PQ
prohibited. A crab harvesting
cooperalive that has been issued a
cooperalive IFQ permit is prohibited
from acquiring any amount of QS, PQS,
or IPQ for the valid duration of the
cooperative IF(} permit. A crab
harvesting coaperative thal acquires any
amouni of QS, PQS, or IPQ hecomer
ineligible 10 receive a crab cooperative
IFQ permis.

(2] Transier of individuciiv held IFC
A crab harvesting cooperalive maz

acquire individually held IFQ using the
transfer procedures described in

§ 680.41. Any individually held IFQ
acquired by a crab harvesting
cooperative will be converted to
cooperative IFQ when the transfer is
processed by NMFS.

(3) Tmns}.;r of cooperative IFQ.
Cooperative IFQ may be transferred only
between two crab harvesting
cooperatives that have been issued
cooperative IFQ permits using the
transfer procedures described in
§ 680.41. A crab harvesting cooperative
is prohibited from transferring any
amount of cooperative IF(J to any entity
that is not a crab harvesting cooperative
operating under a cooperative IFQ
permit.

(h) inseason changes to cooperative
membership. The following
requirements address inseason changes
to cooperstive membership,

(1) Eligible membership changes. A
crab harvesting cooperative may add a
new member if that person becomes
eligible to join the cooperative through
the acquisition of any amount of the QS
upon which the cooperative's annual
IFQ permit was based provided that the
person acquiring the QS in question has
been determined by NMFS to be eligible
to hold IFQ. Likewise, a crab harvesting
cooperative may remove a member if
that person no longer holds any of the
QS upon which the cooperative’s
annual IFQ permit was based,

(2) Inseason membership changes are
voluntary. A crab harvesting cooperative
is not required to add or remove
members during the fishing season to
reflect inseason transfers of QS. Each
cooperative is free to establish its own
process for deciding whether or not to
admit new members or to remove
existing members during the fishing
season to reflect changes in the
ownership of Q8. No cooperative is
required to admit a new QS holder that
the cooperative chooses not 1o admit,
regardless of whether the person in
question has acquired any amount of QS
upon which the cooperative's annual
IFQ is based. If a cooperative chooses to
make inseason memhbership changes,
then it must comply with § 680.21(h)(3).

(3) Application for an inseason
change in cooperative membership, A
crab harvesting cooperative must notify
NMFS of any inseason changes lo
cooperative membership by submitting
a revised Application for an Annual
Crab Harvesting Cooperative JFQ Permit
together with any revised supporting

documents that are required 10 be
submitied with the appiication. The
revised Application lor an Annual Crai
Harvesting Cogperative JFQ Permi mine
he accommpanied by & cover letter 1hs
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indicates the revisions that have been
made. Upon approval of the
membership change, NMFS will issue a
revised annual cooperative IFQ permit
that reflects the change in membership.
A new member may not fish on behalf
of a cooperative except as a crab IFQ
hired master until NMFS issues a
revised annual cooperative IF() permit
that reflects the change in membership.

(4) Successors-in-interest. If a member
of a cooperative dies (in the case of an
individual) or dissolves {in the case of
a businass entity), the QS held by that
person will be transferred to the legal
successor-in-interest, However, the
cooperative IFQs generated by that
person’s QS holdings remain under the
contro] of the cooperative for the valid
duration of the cooperative IFQ) permit.
Each cooperative is free to establish its
own internal procedures for admitting a
successor-in-interest during the fishing
season to reflect the transfer of QS due
to the death of or dissolution of a QS
holder. These regulations do not require
any cooperative to admita
successor-in-interast that the
cooperative chooses not to admit. If a
cooperative chooses to admit the
suceessor-in-interest for membership,
then the cooperative must comply with
§660.21(h)(3).

§680.22 Sideboard protections for GOA
groundtish fisherles.

The regulations in this section restrict
the owners of vessels with a history of
participation in the Bering Sea snow
crab (C. opilio) fishery from using the
increased flexibility provided by the CR
Program to expand their level of
participation in GOA groundfish
fisheries. These restrictions, commonly
known as “sideboards,” limit directed
fishing for GOA Pacific cod by such
vessels to their aggregate historical
levels and prohibit directed fishing in
the GOA far all other groundfish species
except sablefish.

(a) Vessels and LLP licenses subject to
sideboard restrictions. The sideboard
fishing restrictions described in this
section are based on a vessel’s fishing
history and apply bath to the fishing
vessel itself and to any LLP license
generated by that vessel’s fishing
history. The criteria used to determine
which vessels and LLP licenses are
subject to GOA groundfish sideboard
fishing restrictions are as follows:

(1) Vessels subject to GOA groundfish
sideboard directed fishing closures. Any
vessel that NMFS has determined meets
one ar both of the following criteria is
subject 10 GOA groundfish sideboard
directed fishing closures issued under
paragraph (e] of this section.

(i) Any non-AFA vessel that made &
legal }Janding of Bering Sea snow crab
(C. opilio} between January 1, 1996, and
December 31, 2000, that generated any
amount of Bering Sea snow crab (C.
opilio) fishery QS, and

{ii) Any vessel named on an LLP
license that was generated in whole or
in part by the fishing history of a vessel
meeting the criteria in paragraph
{a)(1)(i) of this section.

(2} Vessels prohibited from directed
fishing for Pacific cod in the GOA. Any
vessel that NMFS has determined meets
either of the following two criteria is
prohibited from directed fishing for
Pacific cod in the GOA:

(i) Any vessel subject to GOA

oundfish sideboard closures under
paragraph (a){1)(i) of this section that
landed less than 50 mt (170,231 1b} of
groundfish harvested from the GOA
between January 1, 1996, and December

31, 2000, and
(ii) Any vessel named on an LLP

license that was generated in whole or
in part by the fishing history of a vessel
meeting the criteria in paragraph
{a)(2)(i} of this section.

(3] Vessels exemnpt from Pacific cod
sideboard closures in the GOA. Any
vessel that NMFS has determined meets
cne or both of the following criteria is
exempt from sideboard directed fishing
closures for Pacific cod in the GOA:

(i) Any vesse] subject to GOA

oundfish closures under paragraph
{a)(1)(i) of this section that landed less
than 100,000 b {45,359 kg) of Bering
Sea snow crab {C. opilio) and more than
500 mt (1,102,311 1b) of Pacific cod from
the GOA between January 1, 1996, and
Dacember 31, 2000; and

(ii) Any vessel named on an LLP
license that was generated in whole or
in part by the fishing history of a vessel
meeting the criteria in paragraph
{a)(3)(i) of this section,

{b) Notification of affected vessel
owners and LLP licence holders. After
NMFS determines which vessels and
LLP licenses meet the criteria described
in paragraph (a) of this section, NMFS
will inform each vessel owner and LLP
license holder in writing of the type of
sideboard restriction and issue a revised
Federal fisheries permit and/or LLP
license that displays the restriction on
the face of the permit or license.

(c) Appeals. A vessel owner or LLP
license holder who believes that NMFS
has incorrectly identified his or her
vessel or LLP license as meeling the
criteria {for a GOA groundfish sideboard
restriciion may request reconsideration
All requests lor reconsideration must b¢
submilled in writing to the RAM
Division. Alaska Remon. NMFS
together with anv aocumentation o

evidence supporting the request. If the
request for reconsideration is denied,
affected persons may appeal using the
procedures described at § 680.43.

(d) Determination of GOA groundfish
sideboard ratios. Sideboard ratios for
each GOA groundfish species other than
sablefish, species group, season, and
area for which annual specifications are
made, are established according to the
following formulas:

(1) Pacific cod. The sideboard ratios
for Pacific cod are calculated by
dividing the aggregate retained catch of
Pacific cod by vessels that are subject to
sideboard directed fishing closures
under paragraph (a)(1) of this section
and that do not meet the criteria in
paragraphs (a}(2) or {a)(3) of this section
and by the total retained catch of Pacific
cod from the GOA by all groundfish
vessels between 1996 and 2000,

{2) Groundfish other than Pacific cod.
The sideboard ratios for groundfish
species and species groups other than
Pacific cod are calculated by dividing
the aggregate landed catch by vessels
subject to sideboard directed fishing
closures under paragraph (a)(1)} of this
section by the total landed catch of that
species by all groundfish vessels
between 1996 and 2000.

(e) Conversion of sideboard ratios into
annual harvest limits. NMFS will
convert sideboard ratios into annual
harvest limits according to the following
procedures.

(1) Annual harvest limits. Annual
harvest limits for each groundfish
species will be established by
multiplying the sideboard ratios
calculated under paragraph (d) of this
section by the interim and final TACs in
each area for which a TAC is specified.
If a TAC is further apportioned by
season, the sideboard harvest limit also
will be apportioned by season in the
same ratio as the overall TAC, The
resulting harvest limits expressed in
metric tons will be published in the
annual GOA groundfish harvest
specification notices.

(2) Sideboard directed fishing
allowance. If the Regional Administrator
determines that a harvest limit for a
species or species group has been or
will be reached, the Regional
Administrator may establish a sideboard
directed fishing allowance for the
species or species group applicable only
to the group of crab vessels to which the
sideboard limit applies.

(3) If the Regional Administrator
delermines that a harvest limit is
insufficient 1o suppon a directed fisherv
tor that speciex or species group. ihen
the Regional Administrator may set tht
sideboard directed fishing allowance at
zero (o1 1hal species Or species group.
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(4) Directed fishing closures. Upon
attainment of a sideboard directed
fishing allowance, the Regional
Administrator will publish notification
in the Federal Register prohibiting
directed fishing for the species or
species group in the specified subarea,
regulatory area, or district. A directed
fishing closure effective for the duration
of the fishing year or season.

§680.23 Equipment and operational
reguirements.

(a) Catcher Vessel requirements. A
catcher vessel used to harvest CR crab
must:

{1) Carry and use a VMS as described
in paragraph (d) of this section.

(PZJ Land all retained crab to an RCR
operating under an approved catch
monitoring plan as described in
paragraph (g) of this section.

(b) Catcher/Processor requirements. A
catcher/processor used to harvest CR
crab must:

(1) Carry and use a VMS as described
in paragraph {d} of this section.

(2) Weig];l all retained crab to be
processed on board, in its rew form, on
a scale approved by NMFS as describsd
in paragraph (e) of this section,

(3) Land all retained crab not
processed on board at an RCR.

(4) Land all product processed on
board at a shoreside location in the
United States accessible by road or
regularly scheduled air service and
weigh that product on a scale approved
by the State where the product is
landed.

{5) Provide an approved observer
work area that meets the requirements
in paragraph (h) of this section.

(c) RCR requirements. An RCR must:
{1) Ensure that all CR crab landings
are weighed on a scale approved by the

State where the landing takes place.

(2) Ensure that all crab landing and
weighing be conducted as specified in
an approved crab monitoring plan as
described in paragraph (g) of this
section, and that a copy of the crab
monitoring plan is made available to
NMFS personnel or authorized officer
upon demand.

{d) Vessel Monitoring System (VMS)
requirements—1) General
requirements. General VMS
reguirements concerning the approval
and installation of VMS components
and the responsibilities of vessel owners
and operators are detailed at
§679.28(f}{1) through (5).

(2) VMS Transmission Requirements.
A vessel's fransmitter must he
transmitting if:

(i) The vesset is operating in any
reporting area (see definitions at §679.2)
off Alaska; and

(ii) The vessel has crab pots or crab
pot hauling equipment, or a crab pot
launcher onboard; and

(iii) The vessel has received a Federal
Crab Vesse] Permit at any time during
the crab fishing year.

(e} Scales approved by NMFS. To be
approved by NMFS, a scale used to
weigh crab at sea must meet the type
evaluation and initial inspection
requirements set forth in §679.28(b)(1)
and (2). Once a scale is installed on a
vessel and approved by NMFS for use,
it must be reinspeeted annually as
described in § 679.28(b)(2) and must be
tested daily and meet the maximum
permissible error {MPE] requirements
described in paragraph (e)(1) of this
section.

(1) At-sea scoje tests. To verify that
the scale meets the MPEs specified in
this paragraph, the vessel operator must
test each scale or scale system used 1o
weigh CR crab one time during each
24-hour period when use of the scale is
required. The vessel owner must ensure
that these tests are performed in an
accurate and timely manner.

(i) Belt scales. The MPE for the daily
at-sea scale tests is plus or minus 3
percent of the known weight of the test
material. The scale must be tested by
weighing at least 400 kg (882 ib) of crab
or an alternative material supplied by
the scale manufacturer on the scale
under test. The known weight of the test
material must be determined by
weighing it on a platform scale
approved for use under § 679.28 (b}{7).

ii) Automatic hopper scales. An
automatic hopper scale must be tested at
jts minimum and maximum capacity
with approeved test weights. Test
weights must be placed in the bottom of
the hopper unless an alternative testing
method is approved by NMFS, The MPE
for the daily at-sea scele tests is plus or
minus 2 percent of the weight of the
approved test weights.

Eii) Platform scales used for observer
sampling. A platform scale used for
ohserver sampling must be tested at 10,
25, and 50 kg (or 20, 50, and 100 |b if
the scale is denominated in pounds)
using approved test weights. The MPE
for the daily at-sea scale test is plus or
minus 0.5 percent if the scale is used to
determine the known weight of test
material for the purpose of testing a belt
scale. If the scale is not used for that
purpose, the MPE for the daily at-sea
scale test is plus or minus 1 percent,

{iv) Approved test weights. Each test
weight musi have its weight stamped on
or otherwise permanently affixed to it
The weight of each 1est weight must be
annuallv certified by a National institute
of Standards and Technoiogy approvec
meirology laboratory or approved ior

continued use by the NMFS authorized
inspector at the time of the annual scale
inspection.

{v) Requirements for all scale tests.
(A) Notify the observer at least 15
minutes before the time that the test will
be conducted, and conduct the test
while the observer is present.

(B) Conduct the scale test and record
the following information on the at-sea
scale test report form:

(1) Vessel name;

(2) Month, day, and year of test;

(3) Time test started to the nearest
minute;

(4) Known weight of test weights;

(5) Weight of test weights recorded by
scale;

(6) Percent error as determined by
subtracting the known weight of the test
weights from the weight recorded on the
scale, dividing that amount by the
known weight of the test weights, and
multiplying by 100; and

(7 gea conditions at the time of the
scale test,

(C) Maintain the test report form on
board the vessel until the end of the
crab fishing year during which the tests
were conducted, and make the report
forms available to observers, NMFS
personnel, or an authorized officer. In
addition, the vessel owner must retain
the scale test report forms for 3 years
after the end of the crab fishing year
during which the tests were performed.
All scale test report forms must be
signed by the vessel operator.

{2} Scale maintenonce. The vessel
owner must ensure that the vessel
operator maintains the scale in proper
operating condition throughout its use,
that adjustments mads to the scale are
made so as to bring the performance
errors as close as practicable to a zero
value, and that no adjustment is made
that will cause the scale to weigh
inaccurately.

(3) Printed repoits from the scale. The
vessel owner must ensure that the
printed reports are provided as required
by this paragraph. Printed reports from
the scale must be maintained on board
the vessel until the end of the year
during which the reports were made
and be made available to NMFS or
NMFS authorized personnel, In
addition, the vesse! owner must retain
printed reports for 3 years afier the end
of the year during which the printouts
were made.

(i) Reports of catch weight and
cumulative weight. Reports must be
printed at least once every 24 hours
prior to submitting a CR crab landing
report as described in § 680.5. Repon:
musi also be printed belore any
inlormation stored in the scale
computer memory is replaced. Scale
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weights must not be adjusted by the
scale operator to eccount for the
perceived weight of water, mud, debris,
or other materials. Scale printouts must
show:

(A) The vessel name and Federal
fisharies or processor permit number;

{B] The weight of each load in the
weighing cycle (hopper scales only):

(C) The date and time the information
was printed;

(D) The total amount weighed since
the Jast printout was made; and

(E) The total cumulative weight of all
crab or other material weighed on the
scale,

(if) Printed report from the audit trail.
The printed report must include the
information specified in sections
2.3.1.8, 3.3.1.7, and 4.3.1.8 of appendix
A to 50 CFR 679. The printed report
must be provided to the autherized
scale inspector at each scale inspection
and must also be printed at any time
upon request of NMFS staff or other
NMFS-authorized personnel.

(iii) Platforrn scales used for observer
sampling. A platform scale used for
observer sampling is not required to
produce a printed record unless that
scale is also used to obtain raw weight
for a CR crab landing report.

(4) Scale installation requirements.
Unless otherwise approved by NMFS, a
scale used to obtain raw weight for a CR
crab landing report must be installed
such that: _

(i) From the Jocation where the
observer samples unsorted crab, the
observer can ensure that all crab are
being weighed;

(ii?’[‘he scale may not be installed in
a manner that facilitates bypassing, It
must not be possible for the scale
inspector and an assistant to bypass the
scale with 100 kg (220 1b) of test
material in Jess than 20 seconds,

() Scales approved by the state. Scale
requirements in this paragraph are in
addition to those requirements set forth
by the State in which the scale is
approved, and nothing in this paragraph
may be construed to reduce or
supersede the authority of the State to
regulate, test, or approve scales within
the State. Scales used to weigh CR crab
that are also required to be approvad by
the State must meet the following
requirements:

1) Verification of approval. The scale
must display a valid State sticker
indicating that the scale was inspected
and approved within the previous 12
months.

(2) Visibility. An RCR musi ensure
that the scale and scale display are
visible simultaneously. NMFS
personnel or NMFS avthorized
personnel, including observers, must be

allowed to observe the weighing of crab
on the scale and be allowed to read the
scale display at all times.

(3) Printed scale weights. (i) An RCR
must ensure that printouts of the scale
weight of each delivery or offload are
made available to NMFS perscnnel or o
NMFS authorized personnel, including
observers, at the time printouts are
generated. An RCR must maintain
printouts on site until the end of the
fishing year during which the printouts
were made and make them available
upon request by an authorized officer
for 3 years after the end of the fishing
year during which the printout was
made.

(ii} A scale used to weigh any portion
of a landing of CR crab or an offload of
CR crab product must produce a printed
record for each landing, or portion of
each landing, weighed on that scale.
The printed record must include:

{A) The RCR's name;

(B) The weight of each load in the
weighing cycle;

{C) The total weight of crab in each
landing, or portien of the landing that
was weighed on that scale.

(D) The date and time the information
is printed; and

E) The name and ADF&G vessel
registration number of the vessel making
the delivery. The scale operator may
write this information on the scale
printout in pen at the time of landing,

(4} Inseason scale testing. Scales usad
to weigh CR crab must be tested by RCR
perscnnel when testing is requested by
NMFS-staff or by NMFS-authorized
personnel,

(i) Inseason testing criteria. To pass an
inseason test, NMFS staff or
NMFS-authorized persennel will verify
that the scale display and printed
information are clear and easily read
under all conditions of normal
aperation, that weight values are visible
on the display until the value is printed.
and that the scale does not exceed Lhe
maximum permissible errors specified
in the following table:

Maximurn Error in
Scale Divisions

Test Load in Scale
Divisions

{A) 0-500 1

{B) 501-2,000

2
{C) 2,00%-4,000 3
4

(D) 4,000

{ii) Test weight requirements. Scale:
must be tested with the amount and
type of weight specified for each scax
tvpe in the following 1ables unae:
paragraphs (fJ(4)MiiHA) througi
(Na)33)1D) of 1his sechior,

(A) Automatic hopper 0 to 150 kg {0
to 300 1b) capacity.

Cendlied Test Waights | Olher Test Material
{1} Minimum Minimum
weighment or 10 kg

{20 Ib), whichaver is .

greater

{2) Maximum Maximum

(B) Automatic hopper > 150 kg {300
1b) capacity.

Cerlified Test Waights | Other Test Material

{ ) Minimum dinimum
weighment or 10 kg

{20 Ib), whichever is

greater

{2) 25 perceni of Maximum

maximum of 150 kg
{300 1b), whichever is
greater

(C) Platform, flatbed or hanging scales
less than 150 kg (300 1b) capacity.

Cenified Tes! Waights | Other Test Malerial
(1) 10 kg {20 1b) Not Acceptable
{2) Midpoint Not Acceptable
{3) Maximum Nat Acceplable

(D) Platform, flatbed or hanging scales
> 150 kg (300 1b) capacity.

Cenlilied Test Weights | Other Test Material

(7) 10 kg (20 ) Not Acceptable

(&) 12.5 parcen! of
maximum or 75 kg
(150 1b), whichever is
greater

50 parcent of max-
Imum or 75 kg (150
Ib), whichevar is
greater

75 percenl of max-
imum or 150 kg
{300 tb), whichever

{3 25 percani of
maximum or 150 kg
(300 Ib), whichever is

greater is greater

(iii) Certified test weights. An RCR
must ensure that there are sufficient 1est
weights on-site to test each scale used
to weigh CR crab. Each test weight used
for inseason scale testing must have its
weight stamped on or otherwise
permanently affixed to it. The weight of
each test weight must be certified by a
National Institute of Standards and
Technology approved metrology
laboratory every 2 years,

{iv) Qther test material. When
permiited in paragraph ({)(4](ii) of thi:
section. 2 scale mav be tested with 1es
malterial olher 1han certifiec 1es
weipht:

\g+ Crali Monitoring Fions (UME.f
CMY 1 & pian submitied by an RCF jo
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each location or processing vesssl where
the RCR wishes to take deliveries of CR
crab. The CMP must detail how the RCR
will meet the catch n'u:milcu'in%l
standards detailed in paragraph (g)(5) of
this section. An RCR that processes only
CR crab harvested under a CPQ or CPC
IFQ permit is not required to prepare a
CMP.

{1) CMP Approval. NMFS will
approve a CMP if it meets all the
performance standards specified in
paragraph (g)(5} of this section. The
location or vessel identified in the CMP
may be inspected by NMFS prior to
approval of the CMP 1o ensure that the
location conforms to the elements
addressed in the CMP. If NMFS
disapproves a CMP, the plant owner or
manager may resubmit & revised CMP or
file an administrative appeal as set forth
under the administrative appeals
procedures described in § 679.43.

(2) Inspection scheduling. The time
and place of a CMP inspection may be
arranged by submitting a written request
for an inspection to NMFS, Alaska
Region. An inspection must be
requested no less than 10 working days
beiore the requested inspection date.
NMFS staff will conduct CMP
inspections in any port located in the
United States that can be reached by
regularly scheduled commercial air
service. The inspection request must
include:

(i) Name and signature of the person
submitting the application and the date
of the application;

(if) Address, telephone number,
facsimile number, and e-mail address [if
available) of the person submitting the
application; and

(iil) A proposed CMP detailing how
the RCR will meet each of the standards
in paragraph (g)(5) of this section.

{3) Approval period. NMFS will
approve a CMP for 1 year if it meets the
performance standards specified in
paragraph (e){2) of this section. An
owner or manager must notify NMFS in
writing if changes are made in plant
operations or layout that do not conform
to the CMP.

{4) Changing an opproved CMP. An
RCR may change an approved CMP by
submitting a CMP addendum to NMFS.
Depending on the nature and magnitude
of the change requested. NMFS may
require 8 CMP inspection as described
in paragraph (g)(2) of this section. A
CMP addendum must contain:

{i} Name and signature of the person
submitting the addendum;

{ii} Address, telephone number,
facsimile number and e-mail address (it
available) of the person submitting the
addendum: and

(iii} A complete description of the
proposed CMP change.

{5) CMP standards—(i) Crab sorting
and weighing requirements. All crab,
including crab parts and crab that are
dead or otherwise unmarketable,
delivered to the RCR must be sorted and
weighed by species. The CMP must
detail how and where crab are sorted
and weighed. :

(i1) Scales used for weighing crab. The
CMP must identify by serial number
each scale vsed to weigh crab and
describe the rationale for its use.

(i1} Scale testing procedures. Scales
identified in the CMP must be accurate
within the limits specified in paragraph
{F){4)(1) of this section. For each scale
identified in the CMP a testing plan
must be developed that:

{A) Describes the procedure the plant
will use to test the scale;

{B) Lists the test weights and
equipment required to test the scale;

{C) Lists where the test weights and
equipment will be stored; an

{D) Lists the names of the personnel
responsible for conducting the scale
testing.

(iv) Printed record. An RCR must
ensure that the scele produces a
complete and accurate printed record of
the weight of each species in a landing.
All of the crab in a delivery must be
weighed on a scale capable of producing
a complete printed record as described
in paragraph {e}{3) of this section, A
printed record of each landing must be
printed before the RCR svbmits a CR
crab Janding report.

(v} Observation area. Each CMP must
designate an observation area. The
cbservation area is a location designated
on the CMP where an individual may
monitor the offloading and weighing of
crab. The observation area must meet
the following standards:

{A) Access to the observation area.
The observation area must be freely
accessible to observer, NMFS staff or
enforcement aides at any time during
the effective period of the CMP.

(B} Monitoring the offloading and
weighing of crab, From the observation
area, an individual must have an
unobstructed view or otherwise be able
to monitor the entire offload of crab
between Lhe first location where crab are
removed from the boal and a Jocation
where all sorting has taken place and
each species has been weighed.

{C} Other Requirements. The
observation area must be sheliered trom
the weather and not exposed 1c
unreasonable sately hazara:

(vi) Piant fioison. The CMP mus
designate a plant liaisor. The piant
liaison is responsibie tor

{A) Orienting new observers, NMFS
staff and enforcement aides to the plant;

(B) Assisting in the resolution of
cbserver concerns; and

(C) Informing NMFS if changes must
be made to the CMP.

(vii} Drawing to scale of delivery
location. The CMP must be
accompanied by & drawing to scale of
the delivery location or vessel showing:

(A) Where and how crab are removed
from the delivering vessel;

[B) The observation area;

(C) The location of each scale used to
weigh crab; and

(D} Each location where crab is sorted.

(viii} Single geographic location. All
offload and weighing locations detailed
in 2 CMP must be loceted on the same
vessel or in the same geographic
location. If a CMP describes facilities for
the offloading of vessels at more than
one location, it must be possible to see
both locations simultaneously.

(h) Catcher/processor Observer Work
Areas. A crab catcher/processor must
provide 2 observer work areas at any
time when the vessel is catching or
processing CR crab, All of the space and
equipment required for the work station
must be available to the observer at all
times while an observer work area is
required. A vessel required to provide
observer work areas must:

(1) Provide an observer work area for
sampling unsorted crab. The work area
must be no less than 6 square meters
and not less than 1 meter on each side.
The work area must be located within
3 meters of where the vessel crew sort
crab and must provide unobstructed
access to that crab.

{2) Provide an observer work area for
sampling retained crab, The work area
must be no less than 1 meter on sach
side. The work area must be located
downstream from the scale used to
weigh total catch and upstream from the
area where crab are buichered,

(3) The observer work area for
sampling retained crab must be
provided with a NMFS-approved
platform scale located within 5 meters
of the work area. Clear and uncbstructed
passage must be provided between the
scale and the observer work area. The
scale must be accompanied by approved
lest weights sufficient 1o test the scale
at 10, 25, and 50 kg (or 25, 50, and 100
Ib if scale is denominated in Ib). The
seale may be used by vesse] crew but
must be available to the observer at all
times.

(4) Both ohserver work areas musi be
protected from extreme weather and
unreasonable sglety hazards.

(5} Vessel crew mav use the observes
work areas. but the entire area must be
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available to the observer whenever the
observer is working in the area,

(6] The vessel owner must prepare a
diagram, drawn to scale, showing the
location of both observer work areas.
The diagram must be retained on board
the vessel whenever the vessel is
harvesting or processing crab guota.

§680.30 [Reserved]

Subpart C—Individual Fishing Quota
Management Measures

§680.40 Quotes Share (QS), Processor QS
{PGS), Individual Fishing Queota {IFQ}, and
Individual Processor Quota (IPQ} Issuance,

{a) Crab QS and Crab QS Fisheries. (1)
With the exception of the WAI goiden
king creb fishery, the Regional
Administrator shall aunually apportion
10 percent of the TAC specified by the
State of Alaska for each of the fisheries
described in Table 1 to this part to the
Western Alaska CDQ) program. Ten
percent of the TAC in the Western
Aleutian Islands golden king crab
fishery will be allocated to the Adzk
community entity. The remaining TACs
for the crab QS fisheries will be
apportioned for use by qualified QS
holders in each fishery.

(2} Crab harvested and retained in
each crab QS fishery may be harvested
and retained only by persons holding
the appropriate crab IFQ for that crab
QS fishery.

(3) Official Crab Rationalization
Record. The official crab rationalization
record will be used to determine the
amount of QS that is to be allocated for
each crab ()8 fishery. The official crab
rationalization record is presumed to be
correct. An applicant for QS has the
burden to prove otherwise, For the
purposes of creating the official crab
rationalization record the Regional
Administrator will presume the
following:

(i) An LLP license is presumed to
have been used onboard the seme vessel

from which that LLP is derived, unless
documentation is provided establishing
otherwise.

(ii) If more than one person is
claiming legal landings or legal
processing activities during the same
time at the same processing facility or
onboard the same vessel, then each
person eligible to receive QS or PQS
based on those legal landings or legal
processing activities will receive any (S
or PQS issued divided in equal
proportion among all eligible recipients
for that time period unless the
applicants can provide written
documentation establishing an
alternative means for distributing the
QS or PQS resuliing from the activities
during that time period.

(b) QS Sectors and Regional
Designations—I(1) General. The Regional
Administrator shall initially assign to
qualified persons, crab QS that are
specific to the crab QS fisheries defined
in paragraph {a}{1) of this section. The
crab QS amount issued will be based on
legal landings made on vessels
authorized to participate in those
fisheries in four QS sectors:

(i} Catcher Vessel Owner (CVD) Q5
shall be initially issued to qualified
persons defined in paragraph (b)(3) of
this seclion based on legal landings of
unprocessed crab, CVO QS shall yield
annual IFQ designated as defined under
paragraph (h)(2) of this section.

(ii} Catcher Vessel Crew (CVC) QS
shall be initially issued to qualified
persons defined in paragraph (b)(3) of
this section based on legal landings of
unprocessed crab. CVC QS shall yield
annual IFQ designated as CVC as
defined under paragraph (h}(3} of this
section. After July 1, 2008, CVC QS shal)
vield an annual IFQ of CVC Class A or
CVC Class B as defined under paragraph
(h}2} of this section.

(iit}) Catcher/Processor Owner {CPO)
QS shall be initiglly issued to qualified
persons defined in paragraph (b)(3) of

this section based on legal landings of
crab that were harvested and processed
on the same vessel. CPO QS shall yield
annual IFQ designated as CPO as
defined under paragraph {(h)(4) of this
section.

{iv) Catcher/Processor Crew (CPC) QS
shall be initially issued to qualified
persons defined in paragraph (b)(3) of
this section based on legal landings of
crah that were harvested and processed
on the same vessel. CPC QS shall yield
annual IFQ designated as CPC as
defined under paragraph (h){5) of this
section.

{2) Regional Designations. (i) Regional
designations apply to:

{A) North QS if the legal Jandings that
gave rise to the QS for a crab QS fishery
were landed in the Bering Sea subarea
north ef 56°20' N. lat.; or

(B) South (38 if the legal landings that
gave rise to the QS for a crab QS fishery
were not landed in the North Region;

(1) CVO QS allocated 1o the WAL crab
1S fishery; and

(2) CVC QS for the WAI crab QS
fishery prior to July 1, 2008.

(C) West QS for a portion of the QS
allocated to the WAG crab QS fishery
subject to the provisions under
§680.40(c)(4);

{ii) Regional designations do not
apply (Undesignated QS) 1o

{A) Crab QS for the BST crab QS
fishery;

{B) Crab QS for that portion of the
WAG (S fishery not regionally
designated for the West region;

(C) CVC QS prior (o July 1, 2008;

(D) CPO QS unlessthat QS is
transferred to the CVO QS sector, in
which case the regional designation is
made by the recipient of the resulting
CVO QS at the time of transfer; and

{E}CPC QS.

{iif) The specific regional designations
that apply to each of the crab QS
fisheries are specified in the following
table:

Crab QS Fishery North Region South Region Waesl| Region Undesignated Region
{A) EAG X X
{B) WAG X
{C) BST
{D) BSS X X
{E) BER X X
{F) PIK X Y
(G} SME | > N
(H) WA ! o - - )
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(3) Qualified person means, for the
purposes of QS issuance, a person, as
defined in §679.2, who at the time of
application for QS meets the foliowing
criteria for each of the (S sectors:

(i) CVO (5. Holds one or more
permanent, fully transferable crab LLP
licenses and is a citizen of the United
States;

(if) CPO QS. (A) Holds one or more
permanent, fully transferable crab LLP
licenses with a Catcher/Processor
designation and is a citizen of the
United States;

(B) Harvested and processsd at sea
any crab species in any BSAI crab
fishery during the years 1998 or 1999.

(iii) CVC QS and CPC Q5. (A) Is an
individual who is a citizen of the United
States, or his or her successor-in-interast
if that individual is deceased;

(B) Has historical participation in the
fishery demonstrated by being the
individual named on a State of Alaska
Interim Use Permit who made at least
one legal landing per year for any 3
qualifying years under that permit based
on data from fish tickets maintained by
the State of Alaska. The qualifying years
are described in Column C of Table 7 to
this part.

(C) Has recent participation in the
fishery demonstrated by being the
individual named on a State of Alaska
Interim Use Permit who made at least
one legal landing under that permit in
any 2 of 3 seasons based on data from
fish tickets maintained by the State of
Alaska, Those seasons are defined in
Column D of Table 7 to this part; except
that the requirement for recent
participation does not apply to be a
qualified individual to receive QS if:

(1) The legal landings that qualify the
individual for QS in the PIK crab QS
fishery were made from a vessel that is
less than 60 feet length overall; or

(2) If the individual who is otherwise
eligible to receive an initial issuance of
QS died while working as part of a
harvesting crew in any U.S. commercial
fishery.

(4) Qualification for Initial Allocation
of Q5—(i) Qualifying Year. The
qualifying years for each crab QS fishery
are described in Column B of Table 7 to
this part.

(ii} Legal Janding of crab means, for
the purpose of initial allocation of QS,
¢rab harvested during the qualifying
years specified in Column B of Table 7
to this part and landed in compliance
with state and Federal permitting,
janding, and reporting regulations ir,
offect al the time of the landing.

(A) Lepa) landings exclude any
deadloss, fishing conducted under &
scientific activity permit. or the fisherv

conducted under the Western Alaska

CDQ);irogram.

(B) Landings made onboard a vessel
that pgave rise to a crab LLP licence or
made under the authority of an LLP
license are non-severable from the crab
LLP license until QS has been issued for
those legal landings.

(C) Landings may only be used once
for each QS sector for the purposes of
allocating QS.

(D) Landings made from vessels
which are used for purposes of receiving
compensation through the BSAI Crab
Capacity Reduction Program may not be
used for the allocation of CVO QS or
CPO Q8.

{E} Legal landings for purposes of
allocating QS for a crab QS fishery only
include those landings that resulted in
the issuance of an LLF license endorsed
for that crab QS fishery, or landings that
were made in that crab QS fishery under
the authority of an LLP license endorsed
for that crab QS fishery.

(1) Documentation, Evidence of legal
landings shall be limited to State of
Alaska fish tickets.

{c) Calcuiation of QS allocation—(1)
General, (i} For each permanent, fully
transferable crab LLP license under
which an applicant applies, CVQ and
CPO Q8 will be based on legal Jandings
that resulted in the issuance of that
license or from legal landings that were
made under the authority of that
license.

{ii) For each State of Alaska Interim
Use Permit under which an applicant
applies for CVC Q8 or CPC QS, the
initial allocation of QS will be based on
the legal Jandings that were made under
the authority of that permit.

(2) Computation for Initiol Issuance of
5. (i) Based on the official crab
rationalization record the Regional
Administrator shall derive the annual
harvest denominator (AHD) that
represents the amount of legally landed
crab in each crab QS fishery in each
qualifying year as established in column
B of Table 7 to this part,

(ii) The initial QS pool is described in
Table 8 to this parl.

{iii} A person's initial allocation of QS
shall be based on a percentage of the
legal landings for the applicable sector
in each crab QS fishery:

(A) Associated with crab LLP licenses
held by the applicant for CVQ or CPO
QS;or

{B) Authorized under a Siate of
Alaska Interim Use Permit held by the
appiicant for CVC or CPC Q£

{iv} As shown in the formulas unde
thig paragrapl: (€){2)iv,. th chiocation
of CVQ and CPO QS for eact: crab O
fisnery "% basea on eacl: fulr
transigrabie LLF hcensge ' heic v .

qualified person shall be calculated by
the Regional Administrator as follows:

{A) Sum legsl landings for each
qualifying year, as described in Column
B of Table 7 to this part, and divide that
amount by the AHD for that year as
follows:

(Z legal landings) / AHD¢} x 160 =
Perceniage of the AHD

(B) In those fisheries where only a
subset of the qualifying years are
applied, the Regional Administrater will
use the years that yield the highest
percentages of each AHD as calculated
in paragraph (c}(2)(iv)(A} of this section.

C) Sum the highest percentages of the

AHD's for that license as calculated
under paragraph (c)(2){iv}(B) of this
section and divide by the pumber in
Column E of Table 7 to this part (Subset
of Qualifying Years). This yields the
Average Percentage as presented in the
following equation: - :

Z Percentages of the AHDy; / Subset of
Qualifying Yearsr = Average Percentage

(D) Divide the Average percentage in
paragraph (¢)(2){iv)(C) of this section for
a license and fishery by the Sum of all
Average Percentages for all licenses for
that fishery as presented in the
following equation:

Avarage Percentage, / Z Average
Percentages, = Percentage of the Tolal

Percenlagesi
(E) Multiply the Percentage of the

Total Percentages in paragraph
{cH2)(iv)(E) of this section by the Initial
QS Pool as described in Table 8 to this
part. This yields the unadjusted number
of QS units derived from a license for

a fishery.

(F) Muliply the unadjusted number
of QS units in paragraph (c}(2)(iv)(E) of
this section by 97 percent. This yields
the number of QS units to be allocated.

(G) Determine the percentage of legal
landings in the subset of qualifying
years associated with a LLP license with
a catcher/processar designation that
were processed on that vessel and
multiply the amount calculated in
paragraph (c){@)(iv)(F) of this section by
this percentage. This yields the amount
of CPO QS to be allocated.

(H) Delermine the percentage of legal
lendings in the subset of qualifying
years associated with a LLP license that
were not processed on that vessel and
multiply the amount calculated in
paragraph [c)(2){(iv)(F} of this seclion by
this percentage. This yields the amaunt
of CVO QS to be allocated.

{I} Determine the percentage of legal
landings associated with an LLP license
in the subset of qualifving vears that
were delivered in each region as defined
I b GRL.A0IR)E. The amount caleniatec
i naragrapk 1€)(2)iv}iH) of thhe gectior
5 mulnphec by e percentaps 191 eack.
HA I
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(J) The percentage calculated in
paragraph {c}{2)(iv)(1) of this section
may be adjusted according to the
provisions at paragraphs (c)(3) and (c)(4)
of this section.

(¥) As shown in the formulas under
this paragraph (c)(2)(v), the allocation of
CVC and CPC QS for each crab Q8
fishery “f” based on each State of
Alaska Interim Use Permit “1” held by
each qualified person shall be
calculated by the Regional
Administrator as follows:

{A) Sum legal landings for each
qualifying year as described in Column
C of Table 7 to this part and divide that
amount by the AHD for that year using
the following equation:

[Z legal lan: 'ngsul AHD[] x100=
Parcentage of the AHDy

(B) In those fisheries where only a
subset of the qualifying years are
applied, the Regional Administrator will
use the years that yield the highest
percentages of the AHD as calculated in
paragraph (¢)(2)(v)(A) of this section.

{C} Sum the highest percentages of the
AHDs for that license caleulated under
paragraph (c)(2)(v}(B} of this section and
divide by the number in Column E of
Table 7 to this part (Subset of Qualifying
Years), This yields the Average
Percentage as presented in the following
equation:

L Percontages of the THDy / Subsat of
Qualifying Years; = Average Porcentagay

(D) Divide the Average Percentage in
paragraph (c}(2)(v)(C) of this section for
a permit and fishery by the Sum of all
Average Percentages for all permits for
that fishery as presented in the
following equation:

Average Percenlagey / I Aversge
Perceniagess = Percentage of the Tolal
Percentagesir

(E) Multiply the Percentage of the
Total Percentages in paragraph
(c)(2)(V)(E) of this section by the Initial
QS Poal as described in Table 8 to this
part. This yields the unadjusted number
of QS units derived from a permit for a
fishery.

(F} Multiply the unadjusted number
of QS units in paragraph (c){2}{(v)(E) of
this section by 3 percent. This yields the
number of QS units to be ailocated.

(G) Determine the percentage of legal
landings in the subset of qualifying
years associated with a permit that were
pracessed on that vessel and multiply
the amount calculated in paragraph
{c)(2)(v)(F) of this section by this
perceniage. This yields the amount of
CPC QS 1o be allocated.

(H) Determine the perceniage of legal
landings in the subset of qualifying
vears associaled with a permit that were
nol processed on that vessel and
multiply the amount calculaled in

paragraph {e)(2)(v)(F} of this section by
this percentage. This yields the amount
of CVC QS 1o be allocated.

(I) Determine the percentage of legal
landings associated with a permit in the
subset of qualifying years that were
delivered in each region as defined in
paragraph (b)(2) of this section. The
amount calculated in paragraph
{c)2)(v){H) of this section is multiplied
by the percentage for each region.

{7) The percentage calculated in
Earagraph (c)(2){v)(1) of this section may
e adjusted according to the provisions

at paragraphs (c)(3) and (c){4) of this
section. The amount calculated in
paragraph (¢)(2)(v)(H) of this section is
muitiplied by the percentage for each
region. These regional QS designations
do not apply in the CVC QS sector until
July 1, 2008. :

(vi) Sunken vessel provisions. (A) If a
person applies for CVO QS or CPO QS
based, in whole or in part, on the
activities of a vessel that sank, the
Regional Adminisirator shall presume
landings for that vessel for the crab
fishing years betwsen the time of vessel
loss and the replacement of the vessel
under § 672.40(k)(5)(v). These presumed
landings shall be equivalent to 50
percent of the average legal landings for
the qualifying years established in
Column B of Table 7 to this part
unaffected by the sinking. If the vessel
sank during a qualifying year, the legal
landings for that year will not be used
as the basis for presumed landings;

{B) If a person applies for CVO QS or
CPO QS based, in whole or in par{, on
the activities of a vessel that sank and:

(1) The person who owned the vessel
that sank would have been denied
eligibility to replace a sunken vessel
under the provisions of Public Law
106-554; and

{2) The vessel that sank was replaced
with a newly constructed vessel, with
that vessel under construction no later
than June 10, 2002. For purposes of this
section a vessel is considered under
construction once the keel for that
vesse] has been laid; and

(3) The newly constructed vessel
participated in any Bering Sea crab
fishery no later than Cctober 31, 2002;

[4]?:hen the Regional Administrator
shall presume landings for that vessel
for the crab fishing years between the
time of vesse! loss and the replacement
of the vessel. These presumed landings
shall be equivalent to 50 percent of the
average lega) landings for the qualifving
vears established in Column E of Tabic
7 10 1his part unaffected by the sinking
I 1he vesse: sank qunnge i analitving
vear, ihe Jepal landings tor 2 vear wil
not be usec as 1he PASIS 1y presumer
landing:

{vii) Interim LLP license history
exemption, An applicant for CVO or
CPO QS wha:

{A) Deployed a vessel in a crab QS
fishery under the authority of an interim
LLP license;

(B) Transferred a permanent fully
transferable LLP license for use in that
crab Q8 fishery to insure that the vessel
would remain authorized to participate
in the fishery following the invalidation
of the interim LLP license; and

(C) Received that permanent fully
transferable LLP license by transfer
before January 1, 2002, may choose to
use as the legal landings which are the
basis for QS allocation on his or her
Application for Crab QS or PQS either:

(D) The lega! Jandings made an that
vessel that gave rise to the interim crab
LLP license for that crab QS fishery
prior to the transfer of the permanent
fully transferable LLP license for use on
that vessel; or

(E) The legal landings made on the
vessel that gave rise to the permanent
fully transferable LLP license and the
legal landings made under the authority
of that same LLP license in that crab QS
fishery prior to Januvary 1, 2002,

(3) Adjustment of CVO and CVC QS
allocation for North and South regiona!
designation. The Regional
Administrator may adjust the regional
designation of QS to ensure that it is
initially allocated in the same
praportion as the regional designation of
PQS for that crab QS fishery. A person
(p) who would receive QS based on the
legal kandings in only one region, will
receive (S with only that regional
designation. A person.who would
receive S with more than one regional
designation for that crab QS fishery
would have his or her QS holdings
regionally adjusted on a pro rata basis
as follows:

(i) Determine the ratio of the Initial
PQS pool in the North and South
regions.

(ii) Multiply the Initial QS pool by the
ratio of North and South PQS. This will
yield the target North QS pool and the
larget South QS pool.

(iii) Sum the QS for all persons who
are eligible to receive North QS. This is
the unadjusted North QS pool.

{iv) Repeat the procedure in
paragraph (c)(3](iii) of this section for
the South Region. This is the unadjusted
South QS pool.

(v} Te calculate the amount of North
Q£ available 1o al] persons holding both
North and South repion QE. subiraci the
amount o QF Jor persons receiving
Norti: QF oniv from the unadiustec
Norit. Qf poo: as presentead in ine
1wy eouahior
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Unadj. North QS - North QS only = North
QS5 for [North & South] QS holders.

{vi) To calculate the amount of South
QS available to all persons holding both
North and South region QS, subtract the
amount of QS for persons receiving
South QS only from the unadjusted
South QS pool as presented in the
following equaticn:

Unadj. South QS - Seuth QS only = South
Qs for [North & South) QS holders.

(vii) Subtract the Unadjusted North
QS pootl from the Target North QS pool
to calculate the number of QS units that
will be applied to the North QS pool to
adjust the regional designations. This
amount is the Adjustment Amount as
presented in the following equation:

Unadj. Nerth QS - Target North QS pool =
Adjustment Amount

(vili) Divide the Adjustment Amount
by the unadjusted North QS pool for
North and South S holders. This
yields the regional adjustment factor
{RAF) for each person as presented in
the following equation:

Adj. Amount / unadjusted North QS pool
for [North & South) QS holders = RAF

(ix) For each person who holds both
North and South Region Q8, the Q8
adjustment (QS Adj. (p) to that person’s
Unadjusted North QS is expressed in
the following equation as:

QS adj. p = Unadjusted North QS p x RAF

(x) If the S adjustment for person (p)
is negative, the QS adjustment for that
person is subtracted from that person’s
unadjusted North QS amount and added
to that person’s unadjusted South QS. If
the QS adjustment for person (p) is
positive, the QS adjustment for that
person is added to that person’s
unadjusted North QS amount and
subtracted from that person'’s
unadjusted Sauth QS. These
adjustments will yield the regional
adjustment QS amounts for that person.

(4) Regional designation of Western
Aleutian Isiands golden king crab. Fifty
percent of the CVO and CVC QS that is
issued in the WAG crab QS fishery will
be initially issued with a West regional
designation. The West regional
designation applies to QS for delivery
West of 174° N. longitude. The
remaining 50 percent of the CVO and
CVC QS initially issued for this fishery
is not subject to regional designation
(Undesignated QS). A person (p) who
would receive QS based on the legal
Jandings in only one region, will receive
QS with only that regional designation,
A person who would receive QS with
more than ane regional designation for
that crab QS fishery would have his or
her Q8 holdings regionally adjusted on
a pro rata basis as follows:

{i) The West QS pool is equal to 50
percent of the initial QS pool.

{ii) The Undesignated QS pool is
equal to 50 percent of the initial QS

aol.

(iii) Sum the QS for all persons who
are sligible to receive West QS. This is
the unadjusted West QS pool.

(iv) Repeat the procedure in
paragraph (c)(4)(iii} of this section for
the Undesignated Region. This is the
unadjusted Undesiinated Qs pool.

{(v) To calculate the amount of West
QS available to all persons holding both
West and Undesignated region S,
subtract the amount of QS for persons
receiving West S only from the
unadjusted West QS pool as presented
in the following equation:

Unadj. West QS - West QS only = Wes! Q5
for [Wesl & Undesignated] QS holders

{vi) To calculate the amount of
Undesignated QS available to all
persons holding both West and
Undesignated region QS, subtract the
amount of QS for persons receiving
Undesignated QS only from the
unadjusted Undesignated QS pool as
presented in the following equation:

Unadj. Undesignated QS - Undesignated
QS only = Undesignated QS for [Wesl
&Undesignated) QS holders

{vii) Subtract the Unadjusted West Q5
poo) from the Target West QS pool to
calculate the number of QS units that
will be applied 1o the West QS pool to
adjust the regional designations. This
amount is the Adjustment Amount as
presented in the following equation:

Unadj. West QS - Targel West (S pool =
Adjustment Amoumt

[]viii) Divide the Adjustment Amount
by the unadjusted West QS pool for
West and Undesignated QS holders.
This yields the regional adjustment
factor (RAF) for each person as
presented in the following equation:

Adj. Faclor / unadjusted West QS pool for
Woest & Undesignated QS holders = RAF

{ix) For each person who holds both
unadjusted West and Undesignated
Region QS, the QS adjustment (QS Adj.
p) to that person’s Unadjusted West QS
is expressed in the following equation
as:
(8 adj. p = Unadjusted West QS p x RAF

{x) If the Q8 adjustment for person (p)
is negative, the QS adjustment for that
person is added 1o that person’s
unadjusied West QS amount and
subtracted from that person’s
unadjusted Undesignated QS. H the QS
adjustment for person (p) is negative,
the QS adjustment for that person is
subtracted from that person’s
unadjusied West Q5 amouni and added
to that person's unadjustec
Undesipnated QE. These adjustment:
will vield the repionai adrusunent Qf
amounis {or that persor,

{d) Crab PQS end Crab PO!
Fisnenies—{1) Genera. The hepiona

Administrator shall initially assign to
qualified persons defined in paragraph
(d)(3) of this section crab PQS specific
to crab QS fisheries defined in
paragraph (a){1) of this section. The crab
PQS amount issued will be based on
total legal processing of crab made in
those crab QS fisheries, PQS shall yield
annual 1PQ as defined under paragraph
{j) of this section.

(2) Regional Designations. For each
crab QS fishery, PQS shall be initially
regionally designated based on the legal
processing that gave rise to the PQS as
follows:

(i) North PQS if the processing that
gave rise to the PQS for a crab QS
fishery occurred in the Bering Sea
subarea north of 56°20° N. lat.; or

{ii] South PQS if the processing that
gave rise the PQS for a crab QS fishery
did not occur in the North Region, and
PQS allocated to the WAI crab Q8
fishery; or

{iii} West PQS for a portion of the PQS
allocated to the WAG crab QS fishery
subject to the provisions under
paragraph (e)(2) of this section; or

[iv%rRegional designations do not
apply (Undesignated) to:

Ed' That portion of the WAG crab QS
fishery that is not regionally designated
as West Region PQS; and

(B) The BST crab QS fishery.

(v) The specific regional designations
that apply to PQS in each of the crab QS
fisheries are described in paragraph
{b)(2)(iii) of this section.

(3) Qualified person, for the purposes
of PQS issuance, means a person, as
defined at § 679.2, who at the time of
application for PQS is a .8, citizen, or
a U.S. corporation, partnership,
association, or other entity, and who:

(i) Legally processed any crab QS
species established in paragraph (a)(1)
of this section during 1998 or 1999 as
demonstraied on the official crab
rationalization record; or

{ii) Did not legally process any crab
QS species during 1998 or 1999
according to the official crab
rationalization record, but who:

(A) Processed BSS crab QS species in
each crab season for that fishery during
the period from 1988 through 1997; and

{B) From January 1, 1996, through
June 10, 2002, invested in a processing
facility, processing equipment, or a
vessel for use in processing operations,
including any improvements made to
existing facilities with a total
expenditure in excess of $1,000,000; or

{C) 15 the person 1o whom the history
of legal processing of crab has been
transterred by the express terms of &
written contraci that cieariv anc
unambiguously provides that such legai
processing of crab has been transierred.
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This provision would apply only if that
applicant for PQS:

(1) Legally processed any crab QS
spacies established in § 680.40(a)(1)
during 1998 or 1998, as demonstrated
an the official crab rationalization
record; or -

{2) Received history of cra
processing that was legally processed
during 1998 or 1999, as demonstrated
on the official crab rationalization
record.

(iii) Qualified persons, or their
successors-in-interest, must exist at the
time of application for PQS;

(iv) A former partner of a dissolved
partnership or a former shareholder of a
dissolved corporation who would
otherwise qualify as a person may apply
for PQS in proportion to his or her
ownership interest in the dissolved
partnership or corporation;

{v) Evidence of ownership interest in
a dissolved partnership or corporation,
association, or other entity shall be
limited to corporate docurments (e.g.,
articles of incorperation) or notarized
statements signed by each former
partner, shareholder or director, and
spacifying their proportions of interest;
an

{vi) A person who has acquired a
processing corporation, parinership, or
other entity that has a history of legal
processing of crab is presumed to have
received by transfer all of that history of
legal processing of crab unless a clear
and unambiguous contract esteblishes
otherwise,

(4) Qualification for Initial Allocation
of PQS—Ii) Year. The qualifying years
for each crab QS fishery are designated
in Table 9 to this part. -

(i) Ownership interest. Evidence of
ownership interest in a dissolved
partnership or corporation, association,
or other entity shall be limited to
corporate documents (e.g., articles of
incorporation) or notarized statements
signed by each former partner,
shareholder or director, and specifying
their proportions of interest.

(iii} Legal Processing of creb means,
for the purpose of initial allocation of
PQS, raw crab pounds processed in the
crab QS fisheries designated under
paragraph (a)(1) of this section in
compliance with state and Federal
permitting, landing, and reporting
regulations in effect at the time of the
landing. Legal processing excludes any
deadloss, fishing conducted under a
scientific activily permit, or fishing
conducted under the Weslern Alask:
CDQ program.

(iv) Documentation, Evidence of lepaj
processing shall be limited to Siate o
Alaska fish tickets, except that:

(A) NMFS may use information from
a State of Alaska Commercial Operators
Annual Report, State of Alaska fishery
tax records, or evidence of direct
payment from a receiver of crabto a
harvester if that information indicates
that the receiver of crab differs from tha
recejver indicated on State of Alaska
fish ticket records; however:

(B) Information on State of Alaska fish
tickets shall be presumed to be correct
for the purpose of determining evidence
of legal processing of crab. An applicant
will have the burden of proving the
validity of informaticn submitted in an
application that is inconsistent with the
information on the State of Alaska fish
ticket. Except that NMFS may use
information from a State of Alaska
Commercial Operators Annual Report,
State of Alaska fishery tax records, or
documentation of direct payment from a
receive of crab to a harvester if that
information indicated thal the receiver
of crab differs from the receiver
indicated on State of Alaska fish ticket
records.

(e) Calculation of PQS allocation—(1)

Computation for Initial Issuance of PQS.

(i) The Regional Administrater shall
establish the Total Processing
Denominator (TPD} which represents
the amount of Jegally processed raw
crab pounds in each crab QS fishery in
each qualifying year.

(ii) For each crab S fishery, the
percentage of the initial PQS pool that
will be distributed to each qualified
person shall be based on their
perceniage of the TPD according to the
following procedure.

(A) Sum the raw crab pounds
processed for each person,

{B) Divide the sum calculated in
paragraph (e)(1){ii)}{A) of this section by
the TPD. Multiply by 100. This vields a
person's percenlage of the TPD.,

(C) Sum the TPD percentages of all
persons.

(D) Divide the percentage for a person
calculated in paragraph (e)(1)(ii)}(B) of
this section by the sum calculated in
paragraph (e)(1)(i1){C) of this section for
al] persons. This yields the average
percentage of the TPD for s person.

(E) Multiply the amount calculated in
paragraph (e}(1)(ii)}{(DD) of this section by
the PQS pool for that crab QS fishery as
that amount is defined in Table 8 10 this

arl,

(F) Determine the percentages of
legally processed crab that were
processed in each region. The
perceniapes calcuialeo i paragrapl.
le)UDHINE Y of tmie secnon ave mmiinge
by e aMOuN OCLeFIMINEC WITLH #id.
reguii aesipnato.. hepiong
gesipnations wil appn i e B0
BCCODYGINY T The TN 0m s el e

in paragraphs {d){2) and (e}(2) of this
section,

(2) Regional designation of Western
Aleutian Islands golden king crab. (i)
Fifty percent of the PQS that is issued
in the WAG crab QS fishery will be
issued with a West regional designation.
The West regional designation applies
to PQS for processing west of 174° N,
long. The remaining 50 percent of the
PQS issued for this fishery is
undesignated region PQS.

(ii) H a person owns a crab processing
facility that is located in the West region
at the time of application, that person
will receive West PQS only. If a person
applies to recelve PQS and does not
own a crab processing facility Jocated in
the West region at the time of
application, then that person will
receive Wast region and Undesignated
Region PQS. Expressed algebraically, for
any person (p) allocated both West
region PQS and undesignated region
PQS the formuls is as follows:

(A) PQSwes = PQS x 0.50

(B} PQSume, = PQS x 0.50

[C} PQSWusl for pQSWgﬂ & Und. holders =
PQSthI - PQSWnI anly

(D] PQSwes for Person, = PQS, x POSw.s
for PQSwes & une, holders/(PQSwex for
PQSwen 5 una. holders + PQSund)

{E) PQSure. for Person, = PQS, X PQSuna/
{PQS1jne. for PQSwex & 11y, hoddars + POSuns)

{iii) For purposes of the allocation of
PQS in the WAG crab fishery:

(A) Ownership of a processing facility
is defined as:

(1) A sole proprietor; or

(2) A relationship between two or
more entities in which a person directly
or indirectly owns a 10 percent or
greater interest in another, or a third
entity directly or indirectly owns a 10
percent or greater interest in both,

(B) A processing facility is a shoreside
crab processor or a stationary floating
crab processor.

(f) Application process—(1) General.,
The Regional Administrator will issue
QS and/or PQS to an applicant if an
Application for Crab (S or PQS is
completed and is submitted by or on
behalf of the applicant during the
specified application period, and if the
applicant meets all criteria lor eligibility
and allocation as specified at paragraphs
(b}3) and (d){3] of this section.

(i) The Regional Administrator will
send application materials 1o the person
identified by NMFS as an eligible
applicant based on the official crab
rationalization record. An application
form may also be oblained from the
miernet or requested trom the Kegiona.
ACIMINIEITELN
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National Marine Fisheries Service, 709
Waest 9th Street, Room 420A, Juneau,
AK.

(iif} An application that is
postmarked, faxed, or hand delivered
after the ending date for the application
period for the Crab (S Program
specified in the Federal Register will be
denied.

(2) Contents of application. A
complete Application for Crab QS or
PQS must be signed by the applicant, or
the individual representing the
applicant, and include the following, as
applicable:

i} Type of QS or PQS for which the
person is aplplyinﬁ.

{(A) If applying for CVO QS or CPO
08, answer questions (f){2)(if) through
{f}2)(iv) of this section;

(B) If applying for CVC Q8 or CPC (S,
answer questions (f)(2)(ii), (A(2)(iii) and
{f)(2}{v) of this section;

(C] If applying for PQS, answer
questions {f)(2)(ii), (f)(2)(iii) and
(B){2}(vi) of this section.

{ii) Aﬂplicant information.

(A) The name, permanent business
msiling address, business telephone,
business facsimile, business e-mail of
the applicant;

(B) NMFS Person ID (if applicable);

(C) Tax ID/social security number
(SSN);

(D) Indicate (YES or NQJ whethar
applicant is a U.S. citizen; if YES, his or
her date of birth;

(E ) Indicate (YES or NO) whether
applicant is a U.S. corporation,
association, or other business entity; if
YES, the date of incorporation;

{(F) Indicate {YES or NOj whether
applicant is deceased; if YES, date of
death. A copy of the death certificate
must be attached to the application;

{G) Indicate (YES or NOthether
applicant described in paragraph
()(2)(i1)(E) of this section is no longer in
existence; if YES, date of dissolution.
Valid evidence of dissolution must be
attached to the application;

(iii) Type of crab QS;

(iv) CVO or CPO QS5;

(A) For vessels whose catch histories
are being claimed for purpose of the
crab QS program: include name of the
vessel, ADF&G vessel registration
number, YSCG documentation number,
maraierium crab permit number(s) or
crab LLP license number(s) held by the
applicant and used on that vessel,
gualifying years or seasons fished, and

ates during which those permits were
used on that vessel;

{B) Indicate (YES or NO) whethe:
applicant purchased an LLP crab heens
and vessel identification if a persor.
purchased an LLP crab license prior 1
January 1, 2002, lor purposes of

remaining in a crab QS fishery. If YES,
include LLP crab license number,
ADF&G vessel registration number,
USCG documentation number, and
name of vessel.

{C} Indicate (YES or NO) whether (5
is being claimed for a vesse] that was
lost or destroyed. If YES, include the
vessel name, ADF&G registration
number, USCG documentation number
of the lost or destroyed vessel, and the
date the vessel was destroyed or lost;

(D) Indicate (YES or NO} whether the
lost or destroyed vessel described in
paragraph (f)(2)(iv)(C} of this section
was replaced with a newly constructed
vessel. If YES, include the vessel name,
ADF&G vessel registration number,
USCG documentation number of the
replacemnent vessel, date of vessel
construction, date of entry into the
fishery, and provide documentation of
participation by October 31, 2002 by the
new vessel in a Bering Sea crab fishery;

(E) Indicate {YES or NOj whether
applying for CPO Q8. If YES, attach
documentation of processing crab
onboard a vessel authorized by an LLP
creb license in 1998 or 1994, including
harvest area, date of landing, and crab
species;

(v} CVC or CPC QS.

(A) indicate {YES or NO) whether
applicant has at least one landing in
three of the qualifying years for each
crab species for which applying for Q8
(see Table 7 to this part).

(B) Indicate [YES or NGO} whether
applicant is a recent participant in a
crab (S fishery. Recent participation is
defined in Table 7 o this part.

(C) In answer to paragraph (f}{2)(v)(B)
of this section in YES, enter State of
Alaska Interim Use Permit number,
name, ADF&G vessel repistration
number, USCG documemation number
of vessel on which harvesting accurred,
qualifying years or seasons fished by QS
fishery, and the dates during which
those permits were used on that vessel;

(D} Indicate (YES or NO) whether a
person is applying as the
successor-in-interest 10 an eligible
applicant. if YES, attach to the
application documentation proving the
person's slalus as a successor-in-interest
to and valid evidence of the death of
that eligible applicant;

{vi} Processor QS.

(A) Indicate [YES or NOJj whether
applicant processed any of the crab
species included in the Crab Q8
program (see Table 1 10 this part)or
199¢ o 199¢

(E" 1 answe 1o naragrant 2ol
of this secuior i YES enter the
fohowing miormatior. 1; wat:
DROCEES NS 1ACHY where 5 nrel vy

processed through which applicant is
claiming eligibility for BSAI crab PQS:

(7) Facility name and ADF&G
proecessor code;

(2) Qualifying years or seasons by
fishery;

(C) If answer to paragraph ([{2)(vi}(A)
of this section is NO, indicate (YES or
NOQ) whether applicant is claiming
eligibility under hardship provisions;

(D) If answer to paragraph (f)(2)(vi)(C)
is YES, both of the following provisions
must apply to a processor to oblain
hardship provisions; attach
documentation of both to the
application:

(2) Processed QS crab in 1998 or 1999,
or processed BSS crab between 1988
and 1997; and

(2) Invested a total expenditure of
$1,000,000 for any processing facility,
processing equipment, or a vessel for
use in processing operations, including
any improvements made to existing
facilities made from 1996 to 2002;

(E) Indicate (YES or NO) whether
applicant has entered into a Community
Right of First Refusal (ROFR) contract,
pertaining 1o the transfer of any PQS
and/or IPQ issued as a result of this
application, with a community. If YES,
attach to the application the following:

(1) Copy of signed contract for
communily ROFR consistent with
paragraph (f)(3) of this section;

(2} Contract that the legal processing
history and rights to apply for and
receive PQS based on that legal
processing history have been transferred
or retained; and .

(3) Any other information deemed
necessary by the Regional
Administrator.

{(F) If applicant is applying lo receive
WAG PQS, indicate (YES er NO)
whether applicant owns a crab
pracessing facility in the West region
(see paraggraph (b)(2)(iii) of this
section};

(vii} Applicant signature and
certification. Printed name and
signature of applicant and date signed.
If the application is completed by an
authorized represemative, then a proof
of anthorization must accompany the
application.

(3) Contract provisions for community
right of first refusal (ROFR} in
Application for Crab QS or PQS. (i) To
be complete, an Application for Crab (35
or PQS from a person based on legal
processing that occurred in an ECC must
algo include 2 coniract for ROFR that
includes the 1erms listed in paragrapl

ar 00 by secnon anc fF sipnec v i
aunheant 10r mitiat aliocation of POS
Snc e FL entim aenipnaiec unae
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{ii) To be complete, an Application for
Crab QS or PQS from a person based on
legal processing that occurred in the
Gulf of Alaska north of a line at 56°20
N. lat. must also includa & contract for
ROFR that includes the terms listed in
paragraph (m) of this section and is
signed by the applicant for initial
allocation of PQS and the ECC entity
designated by the by the City of Kodiak
and Kodiak Island Borough under
§680.41(j)(2).

(4) Application evaluation. The
Regional Administrator will evaluate
Applications for Crab QS and PQS
submitted during the specified
a[)plication period and compare all
claims in the a;:}:lication with the
information in the official crab
rationalization record. Claims in the
application that are consistent with
information in the official crab
rationalization record will be accepted
by the Regional Administrator.
Inconsistent claims in the Applications
for Crab Q8 or PQS, unless verified by
documentation, will not be accepted.
An applicant who submits inconsistent
claims, or an applicant who fails to
submit the information specified in
paragraph (£){2) of this section, will be
provided a single 30-day evidentiary
period as provided in paragraph (f)}(5) of
this section to submit the specified
information, submit evidence to verify
his or her inconsistent claimsg, or submit
a revised application with claims
consistent with information in the
official crab rationalization record. An
applicant who submits claims that are
inconsistent with information in the
official crab rationalization record has
the burden of proving that the submitted
claims are correct.

(5) Additional information or
evidence. The Regional Administrator
will evaluate additional informstion or
evidence to support an applicant’s
inconsistent claims submitted prior to
or within the 30-day evidentiary period.
If the Regional Administrator
determines that the additional
information or evidence meets the
applicant's burden of proving that the
inconsistent claims in his or her
application are correct, the officiai crab
rationalization record will be amended
and the information will be used in
determining whether the applicant is
eligible for QS or PQS. However, if the
Regional Administrator determines that
the additiona) information or evidence
does not meet the applicant's burden of
proving that the inconsistent claims in
his or her application are correct, the
applicam will be notified by an 1AD.
that the applicant did not meet the
burden of proof to change the

information in the official crab
rationalization record.

(6) 30-day evidentiery period. The
Regional Administrator will specify by
letter a single 30-day evidentiary period
during which an applicant may provide
additional information or evidence to
support the claims made in his or her
application, or to submit a revised
application with claims consistent with
information in the official crab
rationalization record, if the Regional
Administrator determines that the
applicant did not meet the burden of
proving that the information on the
application is correct through evidence
provided with the application. Also, an
applicant who fails to submit
information as specified in paragraphs
(b)(3)(iii) and (b)(3)iiv) of this section
will have 30 days to provide that
information. An applicant will be
limited to one 30-day evidentiary period
per application. Additional information
or evidence, or a revised application,
received after the 30-day evidentiary
period specified in the letter has expired
will not be considered for purposes of
the 1AD.

(7} Right of First Refusal (ROFR)
Contract Provisions. If an applicant
submits an Application for Crab QS and
P(QS that does not contain the contract
provisions for community ROFR, as
specified in paragraphs (f)(2)(vi)(E) and
(m) of this section, then the Regional
Administrator will not prepare an IAD
on unverified claims or issue QS ar PQS
until such contract provisions have been
submitted.

(8) Initial administrative
determinations {IAD}. The Regional
Administrator will prepare and send an
1AD to the applicant following the
expiration of the 30-day evidentiary
period if the Regional Administrator
determines that the information or
evidence provided by the applicant fails
to support the applicant’s claims and is
insufficient to rebut the presumption
that the official crab rationalization
record is correct, or if the additional
information, evidence, or revised
application is neot provided within the
time period specified in the letter that
notifies the applicant of his or her
30-day evidentiary period. The 1AD will
indicate the deficiencies in the
application, including any deficiencies
with the information, the evidence
submnitted in support of the information,
or the revised application. The IAD will
also indicate which claims cannot he
approved based on the available
information or evidence Ar apnlican
who recetver ar JAL miy subes
pursuant 16 § Y445 Ab &lnracant win
avails mmsel: or nersel oy

OPRANUIHIY 1, &ILEE: &1 .50 Wil ne

receive crab QS or PQS until after the
final resolution of that appeal in the
applicant's favor.

) Annual allocation of IFQ. IFQ is
assigned based on the underlying Q8.
The Regional Administrator shall assign
crab IF(Js to each person who holds QS
and submits a complete Annual
Application for Crab IFQ/IP() Permit as
described under § 680.4. IFQ will be
assigned 1o a crab S fishery with the
appropriate regional designation, QS
sector, and IFQ class. This amount will
represent the maximum amount of crab
that may be harvested from the specified
crab QS fishery by the person to whom
it is assigned during the specified ¢rab
fishing year, unless the IFQ) assignment
is changed by the Regional
Administrator because of an approved
transfer, unless revoked, suspended, or
modified under 15 CFR part 904.

{h) Calculation of annual IFQ
allocation—(1) Gereral. The annual
ailocation of IFQ to any person (p) in
any crab QS fishery (f) will be based on
the TAC of crab for that crab QS fishery
less the allocation to the Western Alaska
CDQ Program (“CDQ Reserve") and
Western Aleutian Isiands golden king
crab fishery. Expressed algebraically,
the annual IFQ allocation formula is as
follows:

(i) IFQ TAC; = TAC - (CDQ} reserver
+ Allocation for the Western Aleutian
Island golden king crab fishery})

(i1) 1FQur = IFQ TACs % (QSp/QS

ooly).

(2) Class A/B IFQ. (i) QS shall yield
Class A or Class B IFQ if:

{A) Initially assigned to the CVO QS
sector;

(B) Transferred 10 the CVO QS sector
from the CPO QS sector; or

{C) Afier July 1, 2008, if initially
issued 1o the CVC QS sector,

{3) Class A IFQ will be assigned to all
eligible recipients.

{4) Class B IFQ will be assigned to all
eligible recipients except that Class B
IFQ will not be issued to:

(i) Any person who holds PQS or IPQ;

(ii) Any person who holds QS and is
affiliated with a person who holds PQS
or IPQ). Affiliation will be determined
based on an annual affidavit by each QS
holder submitted as part of the Annual
Application to for Crab IFQ/IPQ Permit.

(5) Class A/B IFQ issuance ratio. (i)
Class A and Class B IFQ shall be
assigned on an annual basis such that
the total amouni of Class A and B IFQ
assigned in a crab fishing year in each
craby Q8 jisherv lor each region will be
ir » ratio of 90 percent Class A IFQ and
“ percens Ciase B OIFC
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eligible to hold IFQ. This is calculated
by allocating 90 percent of the IFQ TAC
(TAC a) to Class A IFQQ. A portion of the
IFQ TAC a is allocated to persons
eligible to hold only Class A IFQ (TAC
a only), the remaining IFQ TAC (TACT)
is allocated for harvest by a person {p)
eligible to recelve both Class A IFQ and
Class B IFQ. Expressed algebraically, for
an individual person {p) eligible to hold
both Class A and Class B IFQ the annual
allocation formula is as follows:

{A) TAG, = IFQ TAC x 0.90

{B) TAG; = TAC, — TAC, only

{C) IFQyp = TAC, / (IFQ TAC ~ TAC, only}
x IF,

(D) IFQp = IFQ, — IFQyp

{6) CVC IFQ. (i) QS that is initially
allocated to the CVC QS sector shall
yield CVC IFQ.

(i) After July 1, 2008, CVC IFQ will
be assigned as CVC Class A and CVC
Class B IFQ under the provisions
established in paragraph (R}(5){(ii) of this
section.

(7) CPO IFQ. (i) QS that is Initially
allocated to the CPO S sector shall
yield CPO IFQQ.

(i) CPO IFQ is not subject to regional
designation.

(8) CPC IFQ. (i) (OS5 thet is initially
allocated to the CPC QS sector shall
yield CPC IFQ.

(ii) CPC IFQ is not subject to regional
designation.

(9] (S amounts for IFQ calculation.
For purposes of calculating IFQs for any
crab fishing year, the amount of a
person’s QS and the amount of the QS
poo) for any crab QS fishery will be the
amounts on record with the Alaska
Region, NMF$, at the time of
calculation.

(i) Annual allocation of IPQ. IPQ) is
assigned based on the underlying PQS.
The Regional Administrator shall assign
crab IPQs to each person who submits
a complete Annual Application for Crab
IFQ/IP(} Permit as described under
§ 680.4, Each assigned IPQ will be
specific 1o a crab QS fishery with the
appropriate regional designation. This
amount will represent the maximum
amount of crab that may be received
from the specified crab QS fishery by
the person to whom it is assigne?
during the specified crab fishing year,
unless the IPQ assignment is changed by
the Regional Administrator because of
an approved transfer or unless revoked,
suspended, or modified under 15 CFR
part 904.

(i} Calculation of ennual IPQ
allocation—(1)} General. The annual
allocation of TAC 1o PQS and the
resuliing IPQ in any crab Q8 fishery (f)
is the Class A IFQ TAC({TACa). A
person’s annual IPQ is based on the
amouni of PQS held by a person [PQS

p) divided by the PQS pool for that crab
QS fishery for all PQS holders {PQS
pool f). Expressed algebraically, the
annual IPQ allocation formula is as
follows: :

IPQy: = TAC, x PQS,/PQS poolr.

(2) PQS omounts for IPQ calculation.
For purposes of calculating [PQs for any
crab fishing year, the amount of a
person's PQS and the amount of the
PQS pool for any crab PQS fishery will
be the amounts on record with the
Alaska Region, NMFS, at the time of
calculation.

{(k} Timing for Issugnce of IFQ or IPQ.
IFQ and IPQ will be issued once the
TAC for that crab S fishery in that crab
fishing year has been specified by the
State of Alaska. All IFQ and IPQ for all
persons will be issued once for a crab
fishing year for a crab QS fishery. QS
issued after NMFS has issued annual
IFQ for a crab QS fishery for a crab
fishing year will not result in IFQ) for
that crab QS fishery for that crab fishing

ear.
Y (1) Harvesiing and processing
privilege. QS and PQS allocated or
permits issued pursuant to this part do
not represent either an absolule right to
the resource or any interest that is
subject 1o the “takings” provision of the
Fifth Amendment of the U.S.
Constitution. Rather, such QS, PQS, or
permits represent only a processing
privilege that may be revoked or
amended pursuant to the
Magnuson-Stevens Act and other
applicable law.

m) Contract terms for community
right of first refusal (ROFR). The
contract for ROFR required for the
Application for Crab QS or PQS under
paragraph (f)(2) of this section must
include the following terms: -

(1) The ROFR will apply to transfers

of:

(i) PQS, and

(i) IPQ, if more than 20 percent of the
IPQ resulting from PQS held by that
person that is derived from legal
processing that occurred in that ECC is
used outside of that ECC in a crab
fishing year.

{2) Any proposed sale of PQS to
another person, and any associated 1PQ
or other goods and appurienances
attached 1o that sale, musi be provided
to the ECC entity under the exacl same
terms and agreemenis for the exercise of
ROFR.

(3) If a PQS holder legally uses IPQ
outside of the ECC for which those IPQ
are designaied, than that use of IPQ is
exempl from ROFE. If suck IPC ic user
outside 1he ECC pv the POS noiaer 1o
a perioa of three consecutive crar

fishtng vears. tnan those PCH ance 1PC

[T

provision only applies if the PQS holder
holds the IPQ and uses that IP() during
the three crab fishing year period
without transfer or lease to another
holdet.

(4) If PQS is transferred and the IPQ
derived from that PQS is used to process
crab within the ECC for which that PQS
is designated, ROFR cannot be exercised
by the ECC entity while that PQS is
used in that ECC. A use of crab in the
ECC will exist if the purchaser of the
PQS designated for that ECC contracts
with the ECC entity to:

(i) Use at least 80 percent of the
annual IPQ allocation in the ECC; or

(i1} Grant the community a ROFR on
the PQS subject tc the same terms and
conditions required of the holder of the
initial allocation of the PQS.

{5) All terms of any ROFR and
contract entered into related to the
ROFR will be enforced through civil
contract law.,

{6) An ECC entity can waive any
ROFR. Written proof of any waivers of
ROFR must be provided with any
proposed transfer of PQS designated for
an ECC under § 680.41(j) of this part.

{7) The right of first refusal may be
exercised by the ECC entity by
providing the PQS holder within 60
days of receipt of a copy of the proposed
contract for transfer of PQS:

(i) Notice of the intent to exercise
ROFR, and

(i) Earnest money in the amount of 10
percent of the contract amount or
$500,000 whichever is less.

{8) The ECC entity must perform all
of the terms of the contract for the
transfer of PQS within the longer of:

{i} One hundred and twenty days of
receipt of the contract, or

(i) In the time specified in the
contract.

{9) Except as provided for at
§ 680.41(})(5), ROFR applies only to the
ECC within which the legal processing
that gave rise to the PQS occurred. if the
ECC entity chooses not to exercise
ROFR on the transfer of PQS, that PGS
will no longer be subject to ROFR

(10) Any due diligence review
conducied related to the exercise of a
ROFR will be undertaken by a third
party bound by a confidentiality
agreement that protects any proprietary
information from being released or
made public.

§680.41 Transtfer of OS and IFQ.

(a) General. {1) Transfer of crab (S,
PQS. IFQ. or IPQ means anv transaction.
approved by NMFE. requiring QS or
POS, o 1he use thereol in the torm o
IFC oy PO to pass from one person 1o
anotne; , permanentiv or or & fixec
nerioc a: Ime. excepn! that
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(2] A Crab IFQ Hired Master Permit
issued by NMFS in the name of a vessel
master employed by a person isnot a
transfer of crab QS or IFQ;

(3} The use of IFQ assigned 10 a crab
harvesting cooperative and used within
that cooperative is not a transfer of IFQ).

(b} Transfer procedure. (1) A person
must astablish eligibility to receive QS,
PQS, IFQ, or IPQ by transfer.

(2} A person must submit a complete
a transfer application that is
subsequently approved by the Regional
Administrator.

(i) Eligibility A J)pﬁcatfons.
Applications under this paragraph are
required to establish eligibility to
receive S, PQS, IFQ, or IPQ by
transfer. If a person is an initial issuee
of QS an eligibility application is not
required to receive QS, PQS, IFQ or IPQ
by transfer. If a person is an initial
issuee of PQS an eligibtlity application

is not required to receive PQS or IPQ by
transfer.

(A) Application for Eligibility to
Receive QS/AF(} and FQS/IPQ by
Transfer. This application is required to
establish a person’s eligibility to receive
Qs, PQS, IFQ, or IPQ by transfer, if the
person is not an ECCO.

(B) Application to Become an ECCO.
This application is required to establish
a parson’s eligibility to receive QS, PQS,
IFQ, or IPQ by transfer, if the person is
an ECCQ.

(ii) Transfer applications. An
application is required to transfer any
amount of QS, PQS, IFQ, or IPQ. Any
transfer application will not be
approved until the necessary eligibility
application in paragraph (b)(1)(i) of this
section has been submitted and
approved by NMFS:

A) Application for Transfer of Crab
(5/1IFQ or PQS/IPQ. This application is

required to transfer any amount of OS,
P(S, IFQ, or IPQ from an entity that is
not an ECCO or a crab harvesting
cooperative;

(B) Application for Transfer of Crab
QS/IFQ to or from on ECCO. This
application is required to transfer any
amount of QS or [FQ 10 or from an
entity thet is an ECCO.

(C) Application for Inter-cooperative
Transfer. This application is required to
transfer any amount of IFQ from an
entity that is a crab harvesting
cooperative to another crab harvesting
cooperative.

(c) Eligibility to receive 8, PQS, IFQ.
or IPQ} by transfer. (1) Any person may
apply to receive PQS or IPQ by transfer.

{i) To be eligible to receive Q8, PQS,
IFQ, or IPQ by transfer, a person must
first meet the requirements specified in
the following table:

Quota Type Eligible Person Eligibility Requiraments
{A) POS Any person None.
(B) IPQ Any parson None.
{C) CVQ or CPO QS {1) A parson Initially issued QS No othar eligibility requirements,

{2) An individug)

who is a U.S. citizen wilh at least 150 days of sea
time as part of a harvasting crew in any U.S.
commaercied tishery.

{3 A comparation, parinership, or other anlity

with at least on individual member who is a2 U.S.
citizen and who:

() owns at least 20 percent of the carporation,
partnership, or other entity; and

(i has at least 150 days of sea time as pani ol a
harvesting crew in any U.S. commaercial tishery.

{4y An ECCO thal meats the eligibility requirements described
. under paragraphs (¢)(3) and (c)(4) of this section.
{5) A CDQ Group no other eligibility requiraments,

(D) CVO or CPO IFQ

{1} All persons eliglble for CVO or CPO QS

according to the requirements [n paragraph
(S 1HDHICH S of this section.

{2) A crab harvesting cooperative

thal meats the eligibility requirements under
§680.21. :

{E) CVC or CPC QS

(1) An individual Initially issued QS

no other eligibilily requirements.

{3 An individual

who is a U.5. citizen with:

{) at laast 150 days of sea time as pari of a har-
vesting crew in any U.S. commercial fishery; and
{#) recant panicipalion in the 365 days prior to the
transfer,

{F} CVC or CPC IFQ

(1) All eligible persons for CVC or CPC QS

according to the requirements in paragraph
{C1}{1(E) of this section.

(2 A crab harvesting cooperative

thai maeis the eligibilily requiremenis under
§680.21.

(2) Application for Eligibility to
Receive QS/IFQ and PQS/IPQ by

Tronsfer. (i} Unless a person received

crab QS by initial issuance, all persons,
except non-profits seeking to become an
ECCO, applving 1o receive Q8. PQS, 1IFQ

or IPC mius sunmi 25 ABDICRON 10
Eligibin 1e Recerve D870 o0 PCS

IPQ b © vansie conieinoe

b S I i
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information, to the Regional
Administrator, The Regional
Administrator shall provide an
Application for Eligibility to Receive
QS/IFQ or PQS/IPQ) by Transfer to any
parson on request.

(ii) Contents. A completed
Application for Eligibility to Receive
QS/IFQ or PQS/IPQ by Transfer must
include the following:

(A) Type of 8, IFQ, PQS, or IPQ for
which the applicant is seeking
eligibility. Indicate type of QS, IFQ,
PQS, IPQ} for which applicant is seeking
eligibility.

{1) If seeking CVO or CPO QS/1FQ,
compiete paragraphs (c)(2)(i)(B),
(c)(2)(ii)(D) if applicable, (cH2)(ii)(E),
and [c)(2)(ii)(F) of this section;

(2) If seeking CVC or CPC QS/IFQ,
complete paragraphs (c}(2)(i)(B),
{c)(2)(i)(C), (c)(2)(ii)(E), and [c)(2){ii)(F)
of this section;

{3) If seeking PQS/IPQ, complete
paragraphs (c}3)(iii){B) and (e} 2)(iji}(F)
of this section;

(B) Applicant information. (1) Name
and NMFS Person ID, date of birth, and
social security number or tax ID
number;

(2) Permanent business mailing
address, business telephone number,
business facsimile number, and e-mail
address (if available) of the applicant. A
temporary business mailing address
may be provided in addition to the
permanent business mailing address.

(8) Indicate (YES or NQ) whether the
applicant is a U.S. citizen or U.5,
corporation, partnership or other
business entity. Applicants for CVOQ,
CPO, CVC or CPC QS {and associated
IFQ) must be U.S. Citizens or U.3.
Corporations, Partnerships or Other
Business Entity. Applicants for PQS
(and associated IPQ) are not required to
be U.S. Citizens,

(C) Eligibility for CVC or CPC shares.
Indicate (YES or NO) whether this
transfer eligibility certificate (TEC) is
intended for a person who wishes to
buy CVC or CPC QS/1FQ. if YES,
provide evidence of at least one delivery
of a crab species in any crab QS fishery
in the 365 days prior to submission of
this form. Acceptable evidence of such
delivery shall be limited to an ADF&G
fish ticket imprinted with applicant’s
State of Alaska permit card and signed
by the applicani, an affidavit from the
vessel owner, or a signed receipt for an
IFQ crab landing on which applicant
was acling as the permit holder's crai
IFQ hired masier

(D) U.S. Gorporaitons, pofihersu.:
or husiness entities. |31 Indicie 1750 0
NQ) whethey Lhis appiicatior 10
sulmitted v & CDO Grou. 12 YIS

complete paragraph (c)(2){ii)(F) of this
section; '

(2) Indicate [YES or NO) whether this
application is submitted on behalf of a
corporation, partnership or other
business entity (not including CDQ
groups}. If YES:

(/) At least one member of the
corparation, parinership or other
business entity that is applying to
receive this TEC must provide evidence
of at least 150 days as pariof a
harvesting crew in any U.S. commercial
fishery. Identify the individual owner
that meels the criteria and complete
paragraph (c)(2){D) of this section,
praviding this individual’s commercial
fishing experience; Name, NMFS person
ID, and 88N, and Business mailing
address, business telephone number,
and business facsimile number;

(i) If a corporation, partnership, or
other business entity, the applicant also
must submit documentation showing at
least 20 percent interest in the
corporation, partnership, or other entity,

(E) Commercial fishing experience. (1) |
Species; enter any targeted species in a
U.8. commercial fishery;

(2) Gear Type; enter any gear {ype
used to legally harvest in a U.S.
commercial fishery;

(3} Locatlion; enler actual regulatory,
statistical, or geographic harvesling
lacation;

(4) Starting date and ending date of
claimed fishing period (MMYY]);

(5) Number of actual days spent
harvesting crab;

(8] Duties performed while directly
involved in the harvesiing of crab {be
specific):

(7) Name and ADF&G vessel
registration number or USCG
documentation number of the vessel
upon which above duties were
performed;

(8} Name of vessel owner;

{9) Name of vessel operaior;

{10) Reference name, Enler the name
of a person (other than applicant) who
is able 1o verify the above experience;

(11) Reference's relationship to
applicant;

(12) Reference’s business mailing
address and telephone number.

(F) Applicant certificetion, (1) Printed
name and signature of applicant and
dale signed;

(2) Notary Public signature, date
commission expires, and nolary stamp
or seal,

{G) Verification that the applicant
apphving jor eligibility to receive oral
QENRC or POSAPO b iransete N
SR P ok
[EL IR L R ¢

R TLENIL I M LI Il L

B A TR EY SRNTE S A .

TR T

transfer on behalf of a ECC must first
complete an Application to Become an
ECCO (see paragraph (c)(4) of this
section).

(3) Designation of an ECCO. (i) The
appropriate gaverning body of each ECC
must designate a non-profit organization
to serve as the ECCO for that ECC. This
designation must be submitted by the
non-profit organization in its
Application to Become an ECCO to
transfer and hold QS on the behalf of
that ECC.

(ii) If the non-profit entity is approved
by NMFS to serve as the ECCO, then the
appropriate governing body of the ECC
must authorize the transfer of any Q8
from the ECCO,

(iii) The appropriate governing body
for purposes of designating a non-profit
organization for the Application to
Become an ECCO, or approve the
transfer of any QS from an ECCO in
each ECC is as follows:

(A) If the ECC is also a community
eligible to participate in the Westarn
Alaska CDQ Program, then the CDQ
group is the appropriate governing
body;

(B} If the ECC is not a CI})
community and is incorporated as a
municipality and is not located in a
horough, then the municipal
government is the appropriate governing

body;

{C) If the ECC is not a CDQ
community and is incorporated as a
municipality and also located in a
borough, then the municipality and
borough jointly serve as the appropriate
governing body and both must agree to
designate the same non-profit
organization to serve as the ECCO or
autharize the transfer of QS from the
ECCO; and

(D) If the ECC is not a CDQ
community and is not incorporated as a
municipality and is in a borough, then
the borough in which the ECC is located
is the appropriate governing body .

(iv) The appropriate governing body
in each ECC may designate only one
non-profit organization to serve as the
ECCO for that community at any one
time.

(4) Application to Become an ECCO.
Prior to initially receiving QS or IFQ} by
iransfer on behalf of & specific ECC, a
non-profit organization that intends 1o
represent thal ECC as a ECCQO must
submit an Application 1o Become an
ECCO and have that application
approved by the Regional
Aominisirator.

11 Contents of Application~—I( A}
ALl seentihenicn. (T Name e
i Tan-nrof; OIPANILELION. 1aXDave
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{2) Permanent business mailing
address;

{3) Name of contact persons, business
phone, business fax, and e-mail address
(if available);

(4) Name of community or
communities represented by the
non-profit organization;

(5) Name of contact person for the
governing body of each community
represented.

(B) Required attachmenis to the
application. (1) The articles of
incorporation under the laws of the
State of Alaska for that non-profit
organization;

2) A statement indicating the ECC(s)
represented by that non-profit
organization for purposes of holding QS;

3) The bylaws of the non-profit
organization;

4) A list of key personnel of the
management organization including, but
not limited to, the board of directors,
officers, representatives, and any
managers;

(5) Additional contact information of
the managing personnel] for the non-
profit organization and resumes of
management personnel;

(6) A description of how the
non-profit organization is qualified to
manage QS on behalf of the ECC it is
designated to represent, and a
demonstration that the non-profit
organization has the management skills
and technical expertise to manage QS
and IFQ; and

(7} A statement describing the
procedures that will be used to
determine the distribution of IFQ to
residents of the ECC represented by that
non-profit organization, including;
procedures used to solicit requests from
residents to lease JFQ, and criteria used
to determine the distribution of IFQ
leases among qualified community
residents and the relative weighting of
those criteria.

(C) Applicant certification. Printed
name of applicant or authorized agent,
notarized signature, and date signed,
Notary Public signature and date when
commission expires, and notary seal or
stamp. If authorized agent, proof of
authorization 10 act on behalf of the
applicant must be provided with the
application.

d) Application for Transfer of Crab
QSHFQ or PQS/IPQ—{1) General. (i) An
Application for Transfer of Crab QS/IFQ
or PQS/IPQ must be approved by the
Regional Administrator before the
transferee may use the IFQ or IPQ 10
harvest or process crab Q5 species.

(ii) An Application for Transfer of
Crab Q8/1FQ or PQS/IPQ will not be
appraved until ihe Regional
Administrator has reviewed 1he transie:

agreement signed by the parties to the
transaction. The Regional Administrator
shall provide an Application for
Transfer of Crab QS/IFQ or PQS/IPQ to
any persan on request or on the Internet
at http://www fakr.nooa.gov/. Persons
who submit an Application for Transfer
of Crab QS/IFQ or PQS/IPQ for approval
will receive notification of the Regional
Administrator's decision to approve or
disapprove the application, and if
applicable, the reason(s) for
disapproval, by mail, unless another
communication mede is requesied on
the application.

(2) Contents. This application for
transfer must be completed, signed, and
notarized by both parties. A complete
Application for Transfer of Crab QS/IFQ
or PQS/IPQ must include the following
information:

(i} Type of transfer. (A) Indicate type
of transfer requesting;

(B) Indicate [YES or NO} whether this
is a transfer of IFQ or IPQ only due to
8 hardship (medical emergency, etc.). If
YES, provide documentation supporting
the need for such transfer (doctor's
statement, elc.),

(C) If requesting transfer of PQS/IPQ,
applications involving the transfer of
PQS or IPQ (if applicable) outside the
community in which the processing
facility resides must include a statement
by an authorized representative of that
community indicating that the
community has been offered the right of
first refusal (ROFR) on the sale of the
PQS or IPQ under the requirements of
this section.

(i1) Transferor (Seiler) information.
{A) The name and NMFS Person 1D of
the transferor (person currently holding
the QS, PQS, IFQ, or IPQ), social
security number or tax ID number;

(B) Permanent business mailing
address, business lelephone, business
facsimile, and business e-mail address,
and the transferor may also provide a
temporary address for each transaction
in addition to the permanent business
mailing address;

{iii) Transferee {Buyer} information.
{A} The name and NMFS Person 1D of
the transferee {person receiving QS, PQS
or IFQ, TPQ by transfer), social security
number or 1ax 1D number;

(B} Permanent business mailing
address, business lelephone, business
facsimile, and business e-mail address,
and the transferee may also provide a
temporary address for each transaction
in addition 10 the permanent business
mailing addres:.

biv Transie: o OF ¢ S0 and JFLL
IPC. Lomiaee it §0s.0v g,
informatiorn, i8 S8 o PO oo

IPC are ic 0o aransiorre eeehn o
transiersny ono D e

(A) QS species;

(B) QS type;

(C) Range of serial numbers to be
transferred (shown on QS certificate)
numbered 1o and from;

{D) Number of QS units to be
transferred;

(E) Transferor (seller) IFQ ar IPQ
permit number;

{F} Indicate (YES or NQ) whether
remaining IFQ or IPQ pounds for the
current fishing year should be
transferred; if NO, specify the number of
pounds to be transferred;

{G) If 1his is a transfer of CPO Q8S,
indicate whether being transferred as
CPO QS or CVO QS and PQS;

(H) If CPO QS is being transferred as
both CVQ Q8 and PQS, specify number
of units of each;

(I) If CPO QS is being transferred as
CVO Q8, select region for which the QS -
is designated;

(v} Transfer of IFQ or IPQ only.
Complete the following information if
transferring 1IFQ or JPQ only.

(A) QS species;

(B} IFQ/IPQ type:

{C} Range of serial numbers shown on
QS certificate, numbered to and from;

(D} Number of IFQ or I[PQ pounds to
be transferred; )

(E) Transferor (seller) IFQ or IPQ
permit number; and

{F) Crab fishing year of the transfer.

(vi} Price paid for the S, PQS and/
or IFQ, IPQ. The transferor must provide
the following information:

{A) Indicate whether (YES or NOj a
broker was used for this transaction; If
YES, provide doliar amount paid in
brokerage fees or percentage of total
price;

(B) Provide the tolal amount paid for
the QS/IFQ or PQS/IPQ in this
transaction, including all fees;

(C) Provide the price per unit of QS
{price divided by QS units) and the
price per pound (price divided by IFQ
or IPQ pounds) of IFQ or 1IPQ;

(D) Indicate all reasons that apply for
transferring the QS/IFQ or PQS/IPQ).

(vii) Method of financing for the Q85,
PQS and/or IFQ, 1PQ. The transferee
must provide the following information:

{A) Indicate (YES or NO] whether QS/
IFQ or PQS/IPQ purchase will have a
lien attached; if YES, provide the name
of lien holder;

(B) Indicate one primary source of
financing for this transfer;

(C) Indicate the sources used to Jocate
the QS, POS and/or IFQ, IPQ being
wransiervec,

T mdicaie dhe relptionghin. if any
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PQS/IPQ to the transferor or any other
person, or with a condition placed on
resale; If YES, explain;

(F) Attach a copy of the terms of
agreement for the transfer, the bill of
sale for QS or PQS, or lease agreement
for [FQ or IPQ.

{G) Indicate whether an EDR was
submitted, if required by § 680.5, and

(H) Whether all foes have been paid.

(viii) Notary information—(A)
Cenrtification of transferor. (1) Printed
name and signature of transferor or
authorized agent. If authorized agent,
proof of authorization to act on behalf
of the transferor must be provided with
the application.

{2) Date signed; and

(3) Notary Public sighature, date
commjssion expires, and notary starp
or seal,

(B) Certification of transferee. (1)
Printed name and signature of transferor
or authorized agent. If authorized agent,
proof of authorization to act on behalf
of the transferee must be provided with
the application.

{2) Date signed;

(3) Notary Public signature, date
commission expires, and notary stamp
or seal;

{C) Certification of authorized
representotive of community holding
first ROFR, (1) Printed name and
signature of authorized community
representative;

(2) Date signed;

(3) Printed name of community; and

[4) Notary Public signature, date
commission expires, and notary stamp
ar seal. :

{ix) Attachments to the application
and other conditions to be met. (A)
Indicate whether the person applying to
make or receive the S, PQS, IFQ or IPQ
transfer has submitted an EDR if
required to do so under § 680.6; and

{B) Whether the person applying to
make or receive the QS, PQS, IFQ or IPQ
transfer has paid all fees, as required by
§680.44,

{C} A written acknowledgment by an
ECC entity for transfer of PQS or IPQ
under paragraphs (j)(3) through (j}(5) of
this section,

(D) All individuals applying 10
receive CVC QS or IFQ or CPC QS or
IF(Q by transfer must submit proof of at
least one delivery of & crab QS species
in any crab QS fishery in the 365 days
prior 10 submission to NMFS of the
Application for Transfer of QS/IFQ or
PQS/IPQ. Proof of this landing is:

(1) Signature of the applicant an an
ADF&G Fish Ticket; or

i2) An affidavit from the vessel owne:
altesting 1o that individual’s
perticipation as a member of a fisl.
narvesting crew on hoard a vesse,

during a landing of a crab QS species
within the 365 days prior to submission
of an Application for Transfer of Crab
QS/1FQ or PQS/IPQ.

(e} Approval criteria for an
Application for Tranrsfer of Crab QS/FQ
or PQS/IPQ. (1) Except as provided in
paragraph (i} of this section, an
Application for Transler of QS/IFQ or
PQSAPQ will not be approved until the
Regional Administrator has determined
that:

{i) The person applying to receive the
Qs, PQS, IFQ or IPQ meets the
requirements of eligibility in paragraph
{c) of this section;

{ii) The person applying for transfer
and the person applying 1o receive QS
or IFQ/IPQ have their original notarized
signatures on the ap]plication:

(iii) No fines, civil penalties, or other
payments due and owing, or
outstanding permit sanctions, resulting
from Federal fishery violations
involving either party exisl;

{iv) The person applying to receive
Qs, PQS, IFQ or IPQ currently exists;

(v) The transfer would nol cavse the
person applying to receive the S, PQS,
IFQ or IPQ) 10 exceed the use limits in
this section;

(vi) The person applying to make or
receive the QS, PQS, IFQ or IPQ transfer
has paid all IFQ or IPQ fees described
under § 680.44; or has timely appealed
the JAD of underpayment as described
under § 680.44;

(vii) The person applying 10 make or
receive the QS, PQS, IFQ or IPQ transfer
has submitted an EDR if required to do
so under § 680.6;

{viii} In the case of the transfer of PQS
or IPQ from an ECC, that the provisions
for ROFR under paragraph (j) of this
section have been met;

{ix) In the case of an individual
applying to receive CVC QS or IFQ or
CPC QS or IFQ, the individual has
demonstrated active participation in a
crab QS fishery in the 365 days prior to
the submission of the application for
transfer;

(x} Other pertinent information
requested on the application for transfer
has been supplied 1o the satisfaction of
the Regional Administrator.

(1) Application for Transfer of Crab
QS/IFQ to or from an ECCO. (1] An
Application for Transfer of Crab QS/1FQ
10 or from an ECCO musi be approved
by the Regional Administrator before
the transferee mav use the IFQ 1c
harvest or process crab Qf species

(2) An Applicanor o Yransjer o
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Regional Administrator shall provide an
Application for Transfer of Crab QS/IFQ
to or from an ECCQ to any person on
request or on the Internel at http://
www.fakr.noao.gov/. Persons who
submit an Application for Transfer of
Crab QS/IFQ to or from an ECCO for
approval will receive notification of the
Regional Administrator’s decision to
approve or disapprove the application,
and if applicable, the reason(s} for
disapproval, by mail, unless another
communication mode is requested on
the application.

{3) Contents. A complete Application
for Transfer of Crab QS/IFQ to or from
an ECCO includes the following;‘

{i) General requirements. (A) This
form may only be used if an ECCO is the
proposed transferor (selier) or the
proposed transferee (buyer) of the QS or
IF

Q.

(B) The party to whom a ECCO is
seeking 1o transfer the QS/1FQ} musi
hold a Transfer Eligibility Certificate
(TEC).

(C) If the ECCO is applying to
permanently transfer (JS, a
representative of the community on
whose behalf the QS is held musi sign
the application.

(D) If authorized representative
represents either the transferor or
transieree, proof of authorization 1o act
on behalf of transferor or transferee
must be attached to the application.

(if) Transferor {seller] information.
The name, NMFS Person 1D, social
securily numbey or Tax ID, permanent
business mailing address, business
telephone, business facsimile, and
business e-mail address of the
Transferer (person currently holding the
QS or IFQ), and if {ransferor is an ECCO,
the name of ECC represented by the
ECCO. The transferor may also provide
a temporary address for each transaction
in addition 1o the permanent business
mailing address;

(iii) Tronsferee {buyer]} informaotion.
The name, NMFS Person 1D, social
security number or Tax ID, permanent
business mailing address, business
telephone, business facsimile, and
business e-mai) of the transferee (person
receiving QS or IFQ by transfer), and if
transferee is an ECCO, name of
communily (ECC) represented by the
ECCQO. The transferes may also provide
a lemporary address for each transaction
in addition 10 the permanent business
mailing address;

liv) Jdentification of QSAFQ 1o be
iransierrec. Complete the foliowing
irformetior 0O and TR ove te v
TECANPEINLE 1 D IR LETRITI
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(C} Number of QS or IFQ units to be
transferred;

(D) Total QS units;

(E) Number of IFQ) pounds;

(F) Range of serial numbers to be
transferred {(shown on QS certificate)
numbered to and from;

(G} Name of community to which QS
are currently assigned;

(H) Indicate (YES or NO) whether
remaining IFQ pounds for the current
fishing year should be transferred; if
NO, specify the number of pounds to be
transferred;

v} Transfer of IFQ only. (A} IFQ
permit number and year of permit;

(B) Actual number of IF(} pounds to
be transferred.

(vi) Transferor Information, if an
ECCQ. Reason(s) for transfer:

{A} ECCO management and
administration;

(B) Fund additional QS purchase;

(C] Participation by community
residents;

(D) Dissolution of ECCO; and

(E) Other (please specify).

(vii) Transferor In?i)rmatfon. The
transferor must provide the following
information:

{A) Whether (YES or NO) a breker was
used for this transaction; If YES, provide
dollar amount pafd in brokerage fees or
percentage of total price;

(B) Provide the total amount paid for
the QS/IFQ in this transaction,
including all fees;

(C) Provide the price per unit of QS
(price divided by QS units} and the
price per pound (price divided by IFQ
or IPQ pounds) of IFQ or IPQ;

(D} Indicate all reasons that apply for
transferring the QS/IFQ.

{viii) Transferse information. The
transferee must provide the following
information:

{A) Indicate (YES or NQ} whether Q5/
IFQ purchass will have a lien attached;
if YES, provide the name of lien holder;

(B} Indicate one primary source of
financing for this transfer;

[C) Indicate the sources used to locate
the QS or IFQ being transferred;

(D) Indicate the relationship, if any,
between the transferor and the
transferee;

(E) Indicate {YES or NO) whether an
agreement exists to return the QS or IFQ
to the transferor or any other person, or
with & condition placed on resale; I
YES, explain;

(F) Atlach a copy of the terms of
agreememnt for the transfer, the bill of
sale for Q8, or lease agreement for IFQQ.

(ix) Certification of transferor. (A)
Printed name and signature of transfernr
or authorized agent. If authorized agen:.
proof of authorization to act on behal!
of the transferor must be provided witl.
the application.

(B) Date signed;

(C) Notary Public signature, date
commission expires, and notary stamp
or seal;

{x) Certification of transferee. (A}
Printed name and signature of transferor
or authorized agent. If authorized agent,
proof of authorization to act on behall
of 1he transferee must be provided with
the application.

(B) Date signed;

(C) Notary Public signature, date
commission expires, and notary slamp
or seal;

(xi} Certification of authorized
representative of community. {A}
Printed name, title and signature of
authorized community representative;

(B) Date signed;

(C) Printed name of community;

(D] Notary Public signature, date
commission expires, and notary stamp
or seal;

{4} Attachments to the application
and other conditions to be met. (i)
Whether the person applying tc make or
receive the Q8, PQS, IFQ or IPG transfer
has submitted an EDR if required to do
so under § 680.6;

(i) Whether the person applying for
transfer and the person applying to
receive the QS or IFQ/IPQ have paid &l
fees, as required by § 680.44.

(iit) A copy of the terms of agreement
for the transfer, the bill of sale for QS
or PQS, or lease agreement for IFQ or
1PQ.

{iv) An affirmation thatl the individual
receiving IFQ from an ECCO has been &
permanent resident in the ECC for &
period of 12 months prior 1o the
submission of the Application for
Transfer Q8/IFQ to or from an ECCO on
whose behalf the ECCO holds QS.

(v) Authorization of the appropriate
governing body of an ECC, for any
transfer of QS by the ECCO that holds
QS on behalf of that ECC.

() Approval criterio for an
Application for Transfer of Crab QS/IFQ
to or from an ECCO. In addition 1o the
criteria required for approval under
§ 680.41(e), the following criteria are
also required:

{1) The ECCO applying lo receive or
transfer crab Q8 has submitled 2
complete annual repori(s) required by
§ 680.5;

(2) The ECCO applying to ransie
crab QS has provided information on
the reasons for the transfer as describec
in paragraph {e} of this section; anc

(3) An individual applying te receive
IFQ from an ECCC is ¢ nermaner
resident ol the FOT ir winngr npeee 0
BT o

(I st =G e laiive vy o« —
Aptiafine.. . F b
COOTEYELYe 07 0t

TR

ancther crab harvesting cooperative.
Crab harvesting cooperzatives wishing to
engage in an inter-cooperative transfer
musl complete an Application for
Inter-cooperative Transfer to transfer
crab IF(} between crab harvesting
cooperalives,

{ii} Contents. A complete application
consists of the following ilems,

{A) Identification of Transferor
{lessor). The name, NMFS Person 1D,
date of incorporation, Tax 1D, name of
crab harvesting cooperative’s
representative, permanent business
mailing address, business telephone,
business facsimile, and business e-mai)
of the crab harvesting cooperative
transferor. A temporary mailing address
for each transaction may also be
provided in addition to the permanen
business mailing address.

(B} Identification of tronsferee
{lessee). The name, NMFS Person ID,
date of incorporation, Tax ID, name of
crab harvesting cooperative's
representative, permaneni business
mailing address, business telephone,
business facsimile, and business e-mail
of the crab harvesting cooperative
transferee. A temperary mailing address
for each transaction may also be
provided in additicn 10 the permanent
business mailing address,

(C) Crab cooperative IFQ to be
tronsferred. The identification of the
crab IFQ being transferred, including
the type of crab cooperative IFQ beinp
transferred, crab cooperative permit
number, vear that permit was issued,
whether {YES or NQ) all remaining
pounds for the currem fishing year are
to be transferred, if NO, specify number
of pounds to be transferred

(D) Transferor Information. Indicate
whether (YES or NO) a broker was used
. )f YES, indicate doller amount paid in
brokerage fees or percentage of tolal
price, the tota) amount being paid and
the price per pound.

(E) Certification of Transferor. Printed
name and signature of transferor or
authorized agent and date signed,
signature of Notary Public, date
commission expires, and notary stamp
or seal. If authorized agent, proof of
authorization to act on behalf of the
transieror musit be provided with the
application.

(F) Certification of Transferee. Printec
name and signaiure of iransferee or
authorized apent and date sign,
sienaEnre of Wotare Fublic. dan
CORMTARIORIOT AT ATVC NIOAMY Slam?

it
[ R BN O
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{iii) Whether the person applying to
make or receive the IFQ transfer has
paid all fees, as required by § 680.44.

(iv) Original notarized signatures of
both the transferee and transferor or
authorized representative.

(2) Member of a crab harvesting
cooperative receiving additional crab
QS end/or IFQ by transfer. A member of
a crab harvesting cooperative may
receive additional crab QS and/or IFQ
by transfer in accordance with transfer
and use provisions at §§680.41 and
680.42. A member of a crab harvesting
cocperative may receive a separate
annual IFQ permit or may transfer the
IF() 1o the members’s cooperative.

(3) Member of a crab harvesting
cooperative transferring crab QS to
someona outside the cocperative. A
member of a crab harvesting cooperative
may transfer any crab QS held by that
person to any person qualified to
receive crab QS by transfer as provided
in this ssction.

(4) Member of a crab harvesting
cooperative transferring the IFQ
resuiting from QS to o person outside
the cooperotive. Once a person joins a
cooperative, that person may not
transfer IFQ resulting from that person’s
(S to anyone putside the cooperative.
The cooperative may transfer the IFQ it
conirols on the behalf of a member of
the cooperative to another cooperative if
an Application for Inter-cooperative
Transfer bas been submitted and
approved by NMFS.

1) (38, P(S, IFQ, or IPQ accounts. QS,
PQS, IFQ, or IPQ accounts affected by
a transfer approved by the Regional
Administrator will change on the date of
approval, Any necessary IFQ or IPQ
permits will be sent with the
notification of approval if the receiver of
the IFQ or IPQ permit has completed an
Annual Application for Crab IFQ/IPQ
Permit for the current fishing year as
required under § 680.4.

§) Eligible crab community right of
first refusal {AOFR}—(1) Applicability—
(i) Exempt Fisheries. PQS and IPQ)
issued for the BST, WAG, or WAI crab
05 fisheries are exempt from ROFR
provisjons.

(ii) Eligible Crab Communities (ECCs).
The ROFR extends to the ECCs and their
associated goveming bodies. The ROFR
may be exercised by the ECC entity
representing that ECC,

(2) Community representation—{i)
CD(} Communities. Any ECC that is also
a CDQ community shall designate the
CDQ group to which it is a member as
the ECC entity in the exercise of any
ROFR.

(ii) Non-CDQ communities, (A) Anv
ECC thal is 2 non-CDQ community musl
designaie an ECC entity that wil]

represent the community in the exercise
of ROFR at least 30 days prior to the
ending date for the initial application
period for the crab QS program
specified in the Federal Register.,

(B) The ECC entity eligible to exercise
the right of first refusal on behalf of an
ECC will be identified by the governing
body (s) of the ECC. If the ECC is
incorporated under the Jaws of the State
of Alaska, then the municipality is the
governing body; if the ECC is
incorporated and within an
incorporated borough, then the
municipality and borough are the
governing bodies and must agree to
designate the same ECC entity; if the
ECC is not incorporated and in an
incorporated borough. then the borough
is the governing body.

(C) Each ECC may designate only one
ECC entity to represent that community
in the exercise of ROFR at any one time
through a statement of support from the
governing body of the ECC, That
statement of support must be submitted
to the Regional Administrator, National
Marine Fisheries Sarvice, Post Office
Box 21668, Juneau, Alasks 99802, as a
resclution from the City Council or
other municipal body incorporated
under the laws of the State of Alaska for
that community at least 3 days prior to
the ending date of the initial application
pericd for the crab QS program under
§ 680.40. The ECC entity eligible o0
exercise ROFR on behalf of an ECC must
be identified in the contract submitted
to NMFS as part of the application for
PQS under § 680.40(m).

(D) The ECC ROFR is not assignable
by the ECC entity.

(3) Transfer of PQS or IPQ from an
ECC. Any transfer of PQS or IPQ from
an ECC will not be approved by NMFS
unless the ECC entity representing the
ECC is a signatory on the contract
submitted under § 680.40(m) and
acknowledges in writing to the Regional
Administrator that the community does
not wish to exercise ROFR.

(4) Transfer of PQS within an ECC.,
Any transfer of PQS within an ECC will
not be approved by NMFS$ unless the
ECC entity representing the ECC is 2
signatory on a contract submitted under
§ 680.40(m) to exercise ROFR.

{5) Restrictions on transfer of PQS out
of North Guif of Alaska communities—
(i) Applicability. Any community in the
Gu{f of Alaska north of a line at 56°20°
N, lat,

{ii) Notification of PQS transfer. A
PQS holder proposing to transler PQS
for use in processing outside an:
communily idenlified unaer in:
paragraph must notify the EC: entir
designated by the Citv of Kogie e
Kodiak Island Borough unge viraeren

{j}(2) of this section 30 days prior to the
infended transfer of PQS out of the
community.

(iif) ROFR in the North Gulf of Alaska.
The ECC entity designated by the City
of Kodiak and Kodiak Island Borough
will have the opportunity to exercise
ROFR to purchase from a PQS holder
any PQS proposed to be transferred for
use in processing outside the
community identified under paragraph
(j)(5)(i) of this section consistent with
contract provisions under §680.40{m).

(k) Transfer of QS, PQS, IFQ or IP(}
with restrictions. If Q8, PQS, IFQ or IPQ
must be transferred as a result of a court
order, operation of law, or as part of a
security agreement, but the person
receiving the Q8, PQS, IFQ or IPQ by
transfer does not maet the eligibility
requirements of this section, the
Regional Administrator will approve an
Application for Transfer of Crab QS/IFQ
or PQS/IPQ with restrictions. The
Regional Administrator will not assign
1FQ or IPQ resulting from the restricted
QS or PQS to any person. IFQ or IPQ
with restrictions may not be used for
harvesting or processing species covered
under this program. The Q8, PQS, I[FQ
or IPQ will remain restricted until:

(1) The person who received the Q8S,
PQS, IFQ or IPQ with restrictions meets
the eligibility requirements of this
section and the Regional Administrator
approves an application for eligibility
for that person; or

(2) The Regional Administrator
approves the application for transfer
from the person who received the QS,
PQS, IFQ or IPQ with restrictions to a
person who meets the requirements of
this section.

(1} Transfer of CVO, GPO, GVC, CPC
QS or PQ5—(1) General. PQS or Q8 may
be transferred, with approval of the
Regional Administrator, to persons
qualified 10 receive PQS or QS by
transfer. However, the Regional
Administrator will not approve a
transfer of any type of PQS or QS that
would cause a person to exceed the
maximum amount of PQS or QS
allowable under the use limits provided
for in §680.42, except as provided for
under § 680.41(k].

(2) CVO Q5. Notwithstanding QS use
limitations under § 680.42, CVO QS may
be transferred to any person eligible to
receive CVO or CPO QS as defined
under paragraph (c} of this section.

(3) CPC QS. Persons holding CPO QS
mav transfer CPO QS as CVO QS and
POC io eligible recipients under the
I0HWINE Brovisions:

[i' Each unit of CPO QS shall vield 3
wp ' CVC Q8. and 0.9 units of PQS:

T
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(ii) The CVO QS and PQS derived
from the transfer of CPO QS may be
transferred separately, except that these
shares must receive the same regional
designation. The regional designation
shall be determined at the time of
transfer by the person receiving the CVO

S

A (4) CVC or CPC (JS. Notwithstanding
QS use limitations under § 680.42, CVC
or CPC QS may be transferred to any
person eligible to receive CVC or CPC
(5 as defined under paragraph (c) of
this section. CVC and CPC QS may only
be used in the sector for which it is
originally designated.

(m) Transfer of IFQ or IPQ by Lease—
(1) IFQ derived from CVO or CPO Q8.
IFQ derived from CVO or CPO QS may
be transferred by lease until june 30,
2010. IFQ derived from CVO or CPO Q8
must be leased:

(i) If the IFQ will be used on a vessel
on which the Q8 holder has less than a
10-percent ownership interest; or

(1i) If the IFQ) will be used on a vessel
on which the QS holder is not present.

{2} Ownership of a vessel means, for
the purposes of this section:

(i})A sole proprietor; or

(ii} A relationship between 2 or more
entities in which one directly or
indirectly owns a 10 percent or greater
interest in a vessel.

(3} IFQ derived from CVC QS or CPC
Q5. {i) IFQ derived from CVC or CPC Q5
may be transferred by lease only until
June 30, 2008 unless the IFQ permit
holder demonstrates a hardship.

fii) In the event of a hardship, as
described at Faragraph (m)(2)(iii) in this
section, a holder of CVC or CPC Q8 may
lease the IFQ derived from this QS for
the term of the hardship. However, the
holder of CVC or CPC (S may not lease
the IFQ under this provision for mors
than 2 crab fishing years total in any 10
crab fishing year period. Such transfers
are valid only during the crab fishing
year for which an IFQ permit is issued
and the QS holder must re-apply for any
subsequent transfers.

{iii} An application for a transfer of
IFQ under this provision will not be
approved unless the QS holder can
demonstrate a hardship by an inability
to participate in the crab QS fisheries
because:

(A) Of a medical condition of the QS
holder. The QS holder is required to
provide documentation of the medical
condition from a licensed medical
doctor who verifies that the QS holder
cannot participate in the fishery because
of the medical condition;

{(B) Of a medical condition involving
an individual who requires the QS

holder's care. The QS holder is required
to provide documeniation of the
individual’s medical condition from a
licensed medical doctor. The QS holder
must verify that he or she provides care
for that individual and that the Q8
holder cannot participate in the fishery
because of the medical condition of that
individual;

{C) Of the total or constructive
physical loss of a vessel. The QS holder
must provide evidence that the vessel
was lost and could not be replaced in
time to participate in the fishery for -
which the person is claiming a
hardship.

(4} IPQ} derived from PQS. IPQ
derived from PQS may be leased.

(n) Survivorship transfer privileges.
{1) On the death of an individual who
holds QS or PQS, the surviving spouse
or, in the absence of a surviving spouse,
a beneficiary designated pursuant to
paragraph (m){3) of this section, receives
all Q8, PQS and IFQ or IPQ) held by the
decedent by right of survivorship,
unless a contrary intent was expressed
by the decedent in a will, The Regional
Administrator will approve an
application for transfer to the surviving
spouse or designated beneficiary when
sufficient evidence has been provided to
verify the death of the individual.

{(2) A QS or PQS holder may provide
the Regional Administrator with the
name of the designated beneficiary from
the QS or PQS holder's immediate
family to receive survivorship transfer
privileges in the evenl of the QS or PQS
holders death and in the absence of a
surviving spouse.

(3) The Regional Administrator will
approve, for 3 calendar years following
the date of the death of an individual,
an Application for Transfer of Crab QS/
IFQ or PQS/IPQ from the surviving
spouse or, int the absence of a surviving
spouse, a beneficiary from the QS or
P8 holder’s immediate family
designated pursuanl to paragraph (m)(3)
of this section to a person eligible to
receive IFQ or IPQ under the provisions
of this section, notwithstanding the
Kmitations on transfers of IFQ and 1PQ
in this section and the use limitations
under § 680.42.

{0]) Notification of Approval or
Disapproval of Applications. (1)
Applicants submitting any application
under § 680.41 will be notified by mail
of the Regional Adminisirator’s
approva) of an application. If the
Regional Administrator wil: notif:
applicante (farn eprlicriior subminer
unaer & 68140 8 alsen e T
notilicatior ! qigaporeyv: i e

{i} The disapproved Application for
Eligibility to Receive QS/IFQ or PQS/
1PQ by Transfer; and

(i) An explanation why the
application was not approved.

(2) Reasons for disupproval. Reasons
for disapproval of an application
include, but are not limited to:

{i) U.S. citizenship, where required;

{ii} Failure to meet minimum
requirements for sea time as a member
of a harvesting crew;

{iii} An incomplete application;

(iv) An untimely application;

{v} Fines, civil penalties, or other
pavments due and owing, or
outstanding permit sanctions resulting
from Federal fishery violations; or

{vi) Fees owed but not paid as
assessed under § 680.44.

(3) Application deadline. The
Regional Administrator will not approve
any transfers of QS, PQS, IFQ, or IPQ in
any crab QS fishery from August 1 until
the date of the issuance of IFQ or IPQ
for that crab QS fishery.

§680.42 Limitations on use of QS, PGS,
IFQ, and IPG,

(a) Q8. PQS, IFQ and IPQ regional
designation and IFQ class. The Q8S,
PQS, IFQ or IPQ specified for one crab
QS fishery may not be used to harvest
or process crab in any other crab QS
fishery.

{b} QS and IFQ use caps—(1) General.
Separate and distinct QS and IFQ use
caps apply 1o all QS and IFQ categories
pertaining to a given crab QS fishery
with the following provisions:

{i) A person who receives an initial
allocation of QS that exceeds the use
cap listed in paragraph (b)(2} of this
section are limited 10 hold no more than
that amouni. A person will not be
issued S in excess of the use cap
established in this section based on QS
derived from landings attributed to an
LLP license obtained via transfer after
June 10, 2002;

{ii) QS and IFQ} use caps shall be
based on the initial quola share pools
used 10 delermine initial allocations of
Qs;

tiii) Non-individuals holding QS will

“be required (o provide, on an annusl

basis, ownership information as
required in the Annual Application for
Crab IFQ/IPQ Permit.

(2) Except for persons who hold PQS,
or a CDQ proup, a person may nol,
jndividuallv or collectively, hold:

(i) Q€ in amounts in excess of the
amounis snecified ir the following
GRe VITIORES TIED DETEONS Q.( Wit
sacprvac 1 Ihe inina: aljociton
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Fishery CVO/CPO llj’:i?scap in QS CVCICPC H:ESCap in QS8
(A} 1.0 percant of the initial QS pool for BBR 3,880,000 120,000
{B) 1.0 percent of the Initial QS pool for BSS 9,700,000 300,000
{C} 1.0 parcent of the initial QS pool for BST 1,940,000 60,000
{D) 2.0 parcent of the inktial Q8 pool for PIK 582,000 18,000
{E) 2.0 parcent of the initia! GS poo! for SMB 582,000 18,000
{F) 10.0 porcert of the initial QS pool for EAG 970,000 30,000
{G) 10.0 percent of the initial QS poo! for WAG 3,880,000 120,000
(H} 10.0 percent of the initial GS pool tor WAl 5,820,000 180,000

(ii) Use IFQ in excess of the amount
of IFQ that is yielded from the QS caps
in paragraph (b)(2)(i) of this section,
unless that IFQ) is yielded from QS that

was received by that person in the
initial allocation of QS for that crab Q8
fishery.

{3) A CDQ Group may not:

(i) Hold QS in excess of more than the
amounts of QS specified in the
following table:

Fishary CDQ CVOQICPO Use Cap in QS Units
{A) 5.0 parcent of the initial QS pool for BBR 19,400,000
{B) 5.0 parcent of the initlal QS pool for BSS 48,500,000
(C} 5.0 percent of the initial QS pool for BST 8,700,000
(D) 10.0 parcent of the initia) QS pool for PIK 2,910,000
(E) 10.0 percent of the initial QS pool for SMB 2,910,000
{F} 20.0 percent of the initia) QS poo! for EAG 1,840,000
{G) 20.0 percent of the inltial QS pool for WAG 7,760,000
{H) 20.0 percant of the initial QS pool for WAI 11,640,000

{ii) Use IFQ in excess of the amount
of IFQ that is yislded from the QS caps
in paragraph (b)(2)(i) of this section,
vnlass that IFQ is yielded from QS that

was received by that persan in the
initial allocation of QS for that crab Q8
fishery.

(4) A person who holds PQS may not
individually or collectively:

(i) Hold QS in excess of the amounts
specified in the following table:

Flshary CVOICPO Hrfl?scap in QS CVCI/CPC H:l?sCap in 0S8
{A) 5.0 percent of tha inltial QS pool for BBR 19,400,000 600,000
(B} 5.0 parcent of the iniial QS pool for BSS 48,500,000 1,500,000
(C) 5.0 percant of the Initial Q5 pool for BST 9,700,000 300,000
{D) 5.0 percent of the initial QS pool for PIK 1,455,000 45,000
(E) 5.0 percenl of tha initial QS pool for SMB 1,455,000 45,000
(F} 5.0 parceﬁl of {he inifial QS poo! for EAG 485,000 15,000
{G) 5.0 percent of the initial OS pool for WAG 1,940,000 60,000
{H) 5.0 percent of tha [nitiat QS pool for WAI 2,910,000 90,000

(ii) Use IFQ in excess of the amount
of IFQ that is vielded from the (S caps
in paragraph (b)(2)(i) of this section.
unless that IFQ is vielded frem QS that
was received by that person in the

initial allocatior of QF {for that cral: QF
fishers

(3} Any persor whe recetves ar

aliocation of Q8 1n exces: ol e us
caps establishes i paraprant. (0ol 1he

section and wheo subsequentlv transfers
anv QS 10 anolher person sc that 1he
tatar ameum of Q8 held by thal persoy:
15 Jese ian 1ne amount of the use cap:
i Une paragraph will be subiect 1o th
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use caps established in this paragraph
after that transfer.

(6) IFQ that is used by a crab
harvesting cooperative is not subject to
the use caps in paragraph (b) of this
section.

(7) Non-individual persons holding
QS will be required to provide, on an
annual basis, a list of persons with an
ownership interest in the non-
individual QS holder. This list of
owners shall be provided to the
individual level and will include the
percentage of ownership held by each
individual. This annual submission of
information must be submitted as part
of the Annual Application to for Crab
IFQ/IPQ Permit. A person will be
considered to be a holder of QS or IFQ
for purposes of applying the QS and IFQ
use caps in this paragraph of that
person:

(i) Is the sole proprietor of an entity
that holds QS or IFQ); or

{ii) Directly or indirectly owns a 10
percent or greater interest in an entity
that holds QS or IFQ.

{c) PQS and IPQ Use Caps. (1) A
person may not:

{f} Hold more than 30 percent of the
initial PQS pool in any crab QS fishery
unless that person received an initial
allacation of PQS in excess of this limit.
A person will not be issued PQS in
excass of the use caps established in this
section based on PQS derived from the
transfer of legal processing history after
June 10, 2002.

{ii} Use IPQ in excess of the amount
of IPQ) that is yielded from the PQS caps
in paragraph (C){1}{i} of this section
unless that IPQ is yielded from PQS that
was received by that person in the
initial allocation of PQS for that crab QS
fishaery.

(2) A person may not use more than
60 percent of the IPQ issued in the BSS
crab QS fishery with a North region
designation during a crab fishing year.

{3} Non-individua! persons holding
PQS will be required to provide, on an
annual basis, a list of persons with an
ownership interest in the non-
individual PQS holder. This Jist of
owners shal) be provided to the
individual level and will inciude the
percentage of ownership held by each
individual person. This annual
submission of information must be
submitied as part of the Annual
Application for Crab IFQ/IPQ Permit. A
person will be considered 1o be & holde:
of PQS for purposes of applying lhe PTE
use caps in this paragraph if the-
persons:

{i} 15 the sole proprietor o an entiv
that holds PQS: o

(ii) Directly or indirectly owns a 10
percent or grealer interest in an entity
that holds PQS.

(4) The amouni of IPQ issued in any
crab fishing year shall not exceed:

(i) 175,000,000 raw crab pounds
(79,378.6 mt} in the BSS ¢rab QS
fishery;

(ii} 20,000,000 raw crab pounds
(9,071.8 mt) in the BBR crab QS fishery;
(iii) Any amount of Class A IFQ that
is issued in excess of the amount of IPQ
in the BSS or BBR crab QS fisheries that
is not required to be delivered to an RCR

with unused IPQ;

{iv) The amouni of Class A IFQ issued
in excess of the amount of IPQ issued
in the BSS or BBR crab (S fisheries will
be issued to all Class A IFQ recipients
on a pro rata basis in proportion to the
amouni of Class A IFQ held by each
person.,

(5) Before July 1, 2007, IPQ for the
BSS, BBR, PIK, SMB, and EAG crab QS
fisheries may not be used {0 process
crab outside the ECC in which the PQS
from which that 1PQ is derived. Except
that, before July 1, 2007;

(i} Ten percent of the IPQs thal are
issued for a crab QS fishery or an
amount of JPQ that yields up to 500,000
raw crab pounds (226.7 mt} on an
annual basis, whichever is less, may be
leased for use in processing crab outside
that ECC. The amount of IPQ that is
issued on an annusal basis for use in that
ECC and the amount thal may be leased
outside that ECC will be established
annually and will be divided on a pro
rata basis among all IPQ permit holders
issued TPQ for use in that ECC for that
year;

(ii) IPQ in excess of the amounts
specified in paragraph (c)(5)(i) of this
seclion may be used outside the ECC for
which that IPQ is designated if an
unavoidable circumstance prevents crab
processing within that ECC, For
purposes of Lthis section, an vnavoidable
circumstance exists if the specific intem
to conduct processing for a crab QS
species in that ECC was thwarted by a
circumstance thal was:

{A) Unavoidable;

(B) Unique to the IPQ permit holder,
or to the processing facility used by the
1P} permit holder in that ECC;

{C) Unforeseen and reasonably
unforeseeabie 1o the IPQ permit holder:

(D) The circumstance that preventec
the 1PQ permit holder irom processing
crab in that ECC actuailv accorrec: and

(L} The IPC permis neaGe: ooy

TBoEL Gt 5oLl e Ty

{iii) This provision does not exempt
any IPQ permit holder from any regional
pracessing requirements that may apply
o that TPQY.

{6) Any person harvesting crab under
a Class A CVO or CVC IFQ Permit,
excepl as provided under § 680.42(c}(4),
must deliver that crab:

(i) Only to RCRs with unused 1PQ for
the same Q8 fishery,

(ii) Only to an RCR in the region for
which the QS and IFQ is designated.

{7} Any person harvesting crab under
a Class BIFQ, CPC IFG, CVC IFQ, or
CPC IFQ permit may deliver that crab to
any RCR.

{d) Vessel limitations. (1} Except for
vessels that participate in a crab
harvesting cooperative as described
under § 680.20 and under the provisions
described in paragraph (d)(4) of this
seclion, no vessel may be used to
harvest CVO or CPQ IFQ in excess of the
following percentages of the TAC for
that creb 8 fishery for that crab fishing

ear:
y (i) 2.0 percent for BSS;

(ii) 2,0 percent for BBR;

(iii) 2.0 percent for BST;

{iv} 4.0 percent for PIK;

(v} 4.0 percent for SMB;

{vi) 20.0 percent for EAG;

(vii} 20.0 percent for WAG; or

(viii) 20.0 percent for the WAI crab
QS5 fishery west of 179° W. long.

{2) CVC or CPC Q5 used on a vessel
will not be included in determining
whether a vessel use cap is met.

(3) An initial allocation of QS that
resulis in ap initial issuance of crab Q&
to a single person and that results in IFQ
that is in excess of the vessel use caps
described above allows that person to
catch and retain crab harvested with
that IFQ with a single vessel in excess
of the vessel use caps as described in
paragraph {e}{1} of this section provided
that any transfers of a valid, fully
transferable LLP license that resulted in
the issuance of QS to thal person
occurred prior to June 1C, 2002, Any
subsequent transfers of a valid, fully
transferable LLP license that resulted in
the issuance of QS, or any transfers of
QS to that person would not be
exempled from these vessel use caps.
However, lwo or more persons may not
catch and refain their IFQ with one
vesse] in excess of these Jimitations.

(4) A vessel use cap would not apply
10 a vessel if all of the IFQ used on that
vessel in a crab fishing vear is 1FQ helc
bv & crab harvesting cooperative. Thi:
vaemphon iy forleiec Hhat vesse, &
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which their IFQ is being harvested;
unless the [FQ resulting from that Q8
has been leased to a qualified person
under § 680.41 or has been converted
into crab cooperative IFQ under
§680.21.

(6) A persan holding CVO or CPO QS
does not have to be aboard the vessel
being used to harvest their IFQ if they
hold at least a 10 percent ownership
interest in the vessel upon which the
IFQ is to be harvested and are
represented on board the vessel by a
crab IFQ} hired master employed by that
QS holder as authorized under § 680.4.

{7) Ownership of a vessel means, for
purposes of this section:

{i) A sole proprietor; or

(ii) Directly or indirectly owns a 10
percent or greater interest in an entity
that owns a vessel,

§680.43 Determinations and eppeals.
See §679.43 of this chapter.

§6680.44 Cost recovery.

{a) Cos! recovery fees—(1)
Responsibility. The person documented
on the IFQ, IPQ, CDQ, RCR, Commercial
Fisheries Entry Commission (CFEC), or
State of Alaska Commissioner's permit
as the permit holder at the time of a CR
crab landing must comply with the
requirements of this section.

(i) Subsequent transfer of IF(}, IPQQ,
CDQ, or QS does not affect the permit
holder's liability for noncompliance
with this section.

(ii) Non-renewal of an RCR permit
does not affect the permit holder’s
liability for noncompliance with this
section.

(2) Fee Liability determination. (i} All
CR allocation holders and RCR permit
holders will be subject to a fee liability
for any CR crab debited from a CR
allocation during a crab fishing year.

(i1} Fee liability must be calculated by
multiplying the applicable fee
percenlage%y the ex-vesse] value of the
CR crab received by the RCR al the time
of receipt.

(iii) NMFS will provide a summary to
all CR allocation and RCR permit
holders available through a secure
Internet site or on request during the
last quarter of the crab fishing year. The
summary will explain the fee Hability
determination including details of raw
crab pounds debited from CR
allocations by permit, port or
port-group, species, dale, and prices.

(3) Fee collection. (i) All RCRs whe
receive CR crab are responsible for
submitting the cost recovery paymer’
lor all CR crab receivec.

tii} AN RCRs who receive CR cral o
a crab fishing vear must maintain ang
submit records for any crab cos-

recovery fees collected under the
corresponding RCR permit,

(4) Payment—Ii) Payment due date.
An RCR permit holder must submit any
crab cost recovery fee liability
payment(s) to NMFS at the address
provided in paragraph (a){4)(iii} of this
section no later than July 31 of the crab
fishing year following the crab fishing
year in which the payment for a CR crab
landing was made.

(ii) Payment recipient. Make payment
payable to NMFS,

gii) Poyment address. Mail paymen
and related documenis to the
Administrator, Alaska Region, NMFS;
Atin: Operations, Management, &
Information Division (OM]); P.O. Box
21668; Juneau, AK 99802-1668;
Facsimile: 807-586-7354, Payments may
also be submitted electronically to
NMFS via farms available from RAM or
on the RAM area of the Alaska Region
Heome Page at http://www fokr.nooa.gov/
ram.

(iv} Payment method. Payment mnsi
be made in U.S. dollars by personal
check drawn on a U.S. bank account,
money order, bank certified check, or
credit card.

(b) Ex-vessel value determination and
use—(1} General. An RCR permit holder
musl use eilher the ex-vessel value
deiermined for shoreside processors or
the ex-vessel value determined for at-sea
Catcher/Processors (CP), depending an
their activity. Ex-vessel value includes
all cash, services, or other goods-in-kind
exchanged for CR crab.

(2) Shoreside Ex-vessel value.
Shoreside processing facilities must use
the price paid at the time of purchase as
ex-vessel value for the purposes of
calculaling fee liability. Shoreside
processing facilities must include any
subsequent retrocpayments as
adjustments to the initial calculation of
fee liability.

(3) Catcher/Processor Ex-vessel
value—(i) Generol. Catcher/processors
musi use the corresponding CP standard
price(s) as published in the Federal
Register as ex-vessel value for the
purpases of calculating fee lisbility.

(i) Duty to publish list. As pari of the
summary described in paragraph
{a}(2){iii} of this seclion, the Repiona!
Administrator will publish CP standarc

prices in the Federal Register during te

last quarier of each crab fishinp vea:.
The CP standard prices will br
described in U.S. dollars per raw orét
pound, for GR crab debiled from CF
allocations gurng o e

prices published in the Federal Regisler
by NMFS shall appiy 1o all landings
made in the same crab fishing year as
the CP standard price publication and
shall replace any CP standard prices
previously provided by NMFS.

(iv) Determination. NMFS will
calculate the CP standard prices 1o
reflect, as closely as possible, the
previous year's average shoreside
processor price by fishery and by
species, and any variations in reporied
shoreside ex-vessel values of CR crab.,
The Regional Administrator will base
CP standard prices on the following
types of information:

(A) Landed pounds by CR crab,
pori-group, and month;

(B) Total shoreside ex-vessel value by
CR crab, port-group, and month; and

(C) Price adjustmenis, including
reiro-payments.

(4) Fee lability calculation. All RCRs
musi base all fee liability calculations
on the ex-vessel value that correlates 1o
CR crab thal is debited from a CR
allocation and recorded in raw crab
pounds.

(c) Crab fee percentage—(1) Defoull
percentage. The crab fee percentiage is 3
percent of the ex-vessel value of crab
unless adjusied by the Regional
Administrator by publication in the
Federal Register in accordance with
paragraphs (c)(3) and (c)(4) of this
section.

(i) The calculated crab fee percentage
will be divided equally between the
harvesting and processing sectors.

(ii) Caicher/processors musi pay the
full crab fee perceniage determined by
the fee percentage calculation for all CR
crab debited from a CR allocation.

(2) Calculoting fee percentage value.
Each vear the Regional Administrator
will calculate the fee percentage.

(i} Factors. In making the calculations
the Regiona) Administralor will
consider the following faciors:

{A) The catch 1o which the crab cost
recovery fee will apply;

(B) The projecied ex-vessel value of
thai catch;

(C) The costs directly relaled to the
management and enforcement of the
Crab Rationalization Program;

{D) The lunds available for the Cral:
Kationalization Program in the Limited
Accese Svstem Administrative Fund
(LASAF;:

(E) Nonpavment of {ee liabilities.

457 paptnocotogy. In making the
LG Gl et REprULG. AGTIINISTGG
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where:

DPC is Lhe direct program costs for the
Crab Rationalization Program for the
previous fiscal year,

AB is the projected end of the year LASAF
account balance for the Crab Rationalization
Program, and

V is the projected ex-vessel value of the
cstch subject to the crab cost recovery fee
liability for the current year, and NPR is the
fraction of the fee assessmonts that is
expected to result in nonpayment.

(3) Adjustments. During the first
quarter of each crab fishing year, the
Regional Administrator will consider
adjusting the crab fes gercentage.
Consideration will be based on the
calculations described in paragraph
(c){2] of this section.

{4) Publication. The Regional
Administrator will make any
adjustments in the crab fee percentage
by publication in the Federal Register.

(5) Applicable percentage. The RCR
permit holder must use the crab fee
percentage in effect at the time a CR
crab is debited from a CR allocation to
calculate the crab cost recovery fee
liability for such CR crab. The RCR
permit holder must use the crab fee
percentage in effect at the time a CR
crab is debited from an CR allocation to
calculate the crab cost recovery fee
ligbility for any retro-payments for that
CR crab.

(d) Underpayment of fee liability. {1)
Under § 680.4, an applicant will not
receive new IFQ, IPQ, or RCR permits
until he or she submits a complete

application. A complete application
shall include full payment of an
applicani’s complete crab cost recovery
fee liability as reported by the RCR.

(2) If an RCR {ails to submit full
payment for crab cost recovery fee
liability by the date described in
paragraph (a}(4) of this section, the
Regional Administrator may:

(i) At any time thereafier send an JAD
to the RCR permit holder stating that the
RCR permit holder's estimated fee
liability, as indicated by his or her own
submitted informetion, is the crab cosi
recavery fee liability due from the RCR
permit holder.

(ii) Disapprove any transfer of IFQ,
1PQ, or QS to or from the RCR permil
holder in accordance with § 680.41,

(3) If an RCR fails to submit full
payment by the application deadline
described at § 680.4{e), no IFQ or IPQ
permit will be issved to that RCR for
that crab fishing year.

(4) Upon final agency action
determining that an RCR permit holder
has not paid his or her crab cost
recovery fee liability, the Regional
Administrator may continue o
withhold issuance of any new 1FQ, 1PQ,
or RCR permit for any subsequent crab
fishing years. If payment is not received
by the 30th day after the final agency
action, the matter will be referred to the
appropriate autherities for purposes of
collection.

(e) Over payment. Upon issuance of
final agency action, any amount

submitted to NMFS in excess of the crab
cost recovery fee liability determined to
be due by the final agency action will
be returned 1o the RCR permit holder
unless the permit holder requests the
agency to credit the excess amount
against the permit holder’s future crab
cost recovery fee liability.

(f) Appeals and requests for
reconsideration. An RCR permit holder
who receives an 1AD may either appeal
the IAD pursuant to § 679.43 or request
reconsideration. Within 60 days from
the date of issuance of the IAD, the
Regional Administrator may undertake
reconsideration of the JAD on his or her
own initiative. I{ a request for
reconsideration is submitied or the
Regional Administrator initiates
reconsideration, the 60-day period for
appeal under § 679.43 will begin anew
upon issuance of the Regional
Administrator’s reconsidered 1AD, The
Regional Administrator may undertake
only one reconsideration of the IAD, if
any. If an RCR permit holder fails to file
an appeal of the JAD pursuant to
§679.43 or request reconsideration
within the time period provided, the
JAD will become the final agency action.
In any appeal or reconsideration of an
1AD made under this section, an RCR
permit holder has the burden of proving
his or her claim,

(g} Fee Submission Form. An RCR
must submit an RCR Permit Holder Fee
Submission Form according to
§ 680.5(e).

TABLE 1 TO PART 680—CRAB RATIONALIZED (CR) FISHERY

Code

CR Fishery

Boundary Description

Eastern Aleutian Islands golden (brown} king
crab {Lithodes aequispinus)

In waters of the EEZ wilh;

(1) an eastern boundary the longilude of Scoich Cap Light
{164°44° W, fong.) to 53°30° N, lat,, then West 1o 165° W. long.

{2) & western boundary of 174° W, lang., and

{3) a northern boundary of a line Irom the latitude of Cape
Sarichef {(54°36° N. lal.) wesiward to 171° W. long., then north to
£5°30° N. lal., then west to 174° W. long.

WAG

Western Aleutian Islands golden (brown} king
crab {Lithodes aequispinus)

In walers ol the EEZ with;

(1) an eastern boundary the longilude 174° W. long.,

{2) a western boundary the marilime Boundary Agreement Line as
ihat line is described in the tex! of and deplcted in the annex io the
Maritime Boundary Agreement between the United States and the
Union of Sovie! Sacialist Republics sipned in Washinglon, June 1,
1990, and as the Marilime Boundary Agreement Ling as depicted on
NOAA Chan No. 513 {6 edition, February 23, 1991) and NOAA
Chart No. 514 (6'" edition, February 16, 1991), and

(3) & northern bounaary of a line Irom the latitude of 55°30" N.
lal., 1hen west to the L.5.-Russian Convention line of 1867.
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TABLE 1 TO PART 680—CRAB RATIONALIZED (CR) FISHERY—Continued

Code

CR Fishery

Boundary Description

BST

Bering Sea Tanner crab (Chicnoecetes
bairdi

In watere of ihe EEZ eas! of the maritime Boundary Agreement
Line as that line is described in the {exi of and depicted in the
annex 1o the Meritime Boundary Agreemenl between the Uniled
Slales and the Union of Soviet Socialis Republics signed in Wash-
ington, June 1, 1980, end as the Marilime Boundary Agreement
Line as depictes on NOAA Chart No. 513 (6% edilion, February 23,
1991) and NOAA Charl No. 514 (€% edilion, February 16, 1991} 1o
171° W, long., &nd then south 1o 54°30°N, lal, with & southern
boundary of 54°3€° N. [&t.

BSS

Bering Sea Snow crab (Chionoeceles opilic)

In watere of the EEZ easl o the marilime Boundary Agreement
Line ag that tine is described in the text of and depicted in the
annex to the Maritime Boundary Agreement between the United
States and ihe Union of Soviel Socialist Republics signed in Wash-
ington, June 1, 1920, and as the Marilime Boundary Agreement
Line as depicled on NOAA Charl No. 513 (6" edition, February 23,
1991) and NOAAL Chart No. 514 {6 edition, February 16, 1921) to
171° W. long., and then south o 54°30° N. lat. with & southem
boundsry ol 54°3€° .

BER

Bristol Bay red king crab {Parafithocdes
camishaticus)

In waters of the EEZ with:

{1} & northern boundary ol 58°30° N. lat.,

{2} & southern boundsry of 54°36° N, lal., and

{3} & western boundsry of 168° W. long. and including all waters
of Bristol Bay.

PIK

Pribilof red king and blue king crab
{Paralithodes camishaticus and FParalithodes

platypus)

In waters of \he EEZ with:

{1} & nonhern boundsry of 58°30° N_ 1at.,

{2} &n eastern boundary of 168° W. long.,

{3) & southern boundary line from 54°36° N, lat., 168° W. long., 10
§4°36' N, lat., 171 W. long., 1o 55°30" N. lat., 171° W. long., lo
§5°30° N. lat., 172230" E, lat.,, and then wesiward 1o the maritime
Boundary Agreement Line as 1hal line is described in the text o and
depicied in the ennex to the Marilime Boundary Aoreement beiween
the United Stales and 1he Union ol Soviet Socialist Republics signed
in Washingion, June 1, 1890, and as the Maritime Boundary Agree-
ment Line as depicted on NOAA Chart Na. 513 {6 edilion, Feb-
ruary 23, 1991) and NOAA Chart No. 514 (6" edition, February 1€,
1991).

SMB

St. Matthew bive king crab {Paralithcdes plat-
ypus)

In waters of the EEZ with:

{1} & nonthern boundary of £62° N, lat.,

{?) & southern boundary of 58°30° N. lal., and

{3} & weslern boundary of ihe maritime Boundary Agreement Ling
as thal line is described in the text ot and depicted in ihe annex 1c
the Marilime Boundary Agreement between the United States anc
the Union of Soviel Socialist Republics slaned in Washingtan, June
1, 1990, and as the Maritime Boundary Agresmeni Line as depicted
on NOAA Chan No, 513 (6™ edilion, February 23, 1981) and NOAA
Charnt No. 514 (6" edition, February 16, 1991},

WAl

Waestern Aleutian Islends red king crab
{Paralithodes camishalicus)

A B [ o i e

In watere of the EEZ with;

(1) an eastern boundary (he longitude 179° W. long.,

(2) a western boundsry of the maritime Boundary Agreement Line
as that line is described in the tex! of and depicted in the annex 1o
the Maritime Boundary Agreemeni beiween ihe United Sltates and
the Union ol Soviel Socialist Republics signed in Washinpton, June
1, 1990, and a¢ 1he Maritime Boundary Agreement Line as depicled
on NOAA Charl Ne. B15 (6" edilion, February 22, 19921) and NOAA
Chan Nc. 51¢ (6™ edition, February 1€, 1921), anc

(3} & northern bounoary ol a line trom the latiluge of 55°30° N.
{al., then wes! 1< the manlime boundary Agreement Line as that line
is described in the 1eXt ot and aepicted in the annex to fhe Maritime
Bounoary Agreement between the United S1ates and the Union ot
Soviel Socizlis® herubhcs sipnec in Washingion, June 1, 1990, anc
5 e larar . sgreenw s Lne g5 dericier o NOAS
Trocel T pns MO Chpe tae
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TABLE 2 TO PART 680—CRAB SPECIES CODES

Sgggees Speclas Description
800 Box Lopholithodas mandtif
810 Cungenass Cancer magister
921 Red king crab Parsfiitiodes camishaticus
922 Blue king crab Farafithodes platypus
923 Golden {brown) king crab Lithodes aequispinus
924 Scariel king crab Lithodes covesl
931 Tarner crab Chionpeceles Dairdi
232 Snow crab Chionoecatas opifio
933 Grooved Tanner crab Chionoecetes tanner
934 Triangle Tanner crab Chionocecetes angulatus
940 Korean hersehalr crab Erimacrus issnbeckil
851 Multispinue crab Paralomis multispinus
953 Verrill crab Paralomis vermill

TABLE 3A TO PART 680—CHAB
DELIVERY CONDITION CODES

(The condition of the fish or shellfish at tha

TABLE 4 TO PART 680—CHRAB
PROCESS CODES

TABLE 5 TO PART 680—CRAB SIZE

RO e 4 o o e
Code Description

01 Whale crab, live

79 Deadloss

Ta8LE 3B TO PART 680—CRAB
DISPOSITION OR PRODUCT CODES

Code Description
80 Sections
a5 Pamsona! use - not
sold
97 Other retalned prod-
uct (specify condi-
ton)

Size Code Descriplion
Process Code Description y Standerd or large
] Fresh slzed crab or crab
sections.
18 Fresh/vacuum pack 2 Smaller size crab or
crab seclions, &.0.,
2 Frozen snow crab less than
21 Frozenblock 4 Inches.
22 Frozen/shatter pack TaBLE 6 TO PART 680—CRAB GRADE
28 Frozenfvacuum pack Grade Code Description
8 Saited/rined 1 Standard or pre-
mium quality crab or
5 Cooked crab sections.
7 Live 2 Lower quality prod-
uct, e.g., diny
0 Other (specify) shelled crab ora
pack that is of lower
guality than No. 1
crab.
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TABLE 7 TC PART 680—ELIGIBILITY FOR INITIAL 1SSUANCE OF CRAB QS BY CRAB QS FISHERY

Column A: Crab QS Fisheries

Column B: Qualitying
Years for CVO and
CPO QS

Column C: Qualityin
Years for ((::\;SC and CPC

Column D: Recent Par-
ticipation Seasons for
CVC and CPC QS

Column E: Subset of
Qualifying Years

For each ¢crab QS fishery the Re-
glonal Administrator shall calculate
{sea §680.4(c){2)):

1. Eastem Aleulian Istands golden
{brown) king crab (EAG)

CVO and CPO QS for
any qualified person
based on thal person's
tolal lagal landings of
crab in each of the crab
QS fisheries for any:

5 years of the 5-year
base period beginning
omn

1) September 1,
1996 through December
25, 1996;

{2) Saplember 1,
1997 though November
24, 1997;

{3) September 1,
1988 through November
7, 1988;

(4) September 1,
1998 through October
25, 1998; and

{5} August 15, 2000
through September 24,
2000.

CVC and CPC QS for
any qualilied person
based on that person's
legatl landings on the
State of Alaska fish tick-
et during:

3 years of the 5-year
base pericd beginning
an.

{1) September 1,
1996 through December
25, 1996;

(2) September 1,
1997 though November
24, 1897,

{3} September 1,
1998 Ihrough November
7, 1898;

{4) September 1,
1999 through October
25, 1999, and

{5} August 15, 2000
through September 24,
2000,

In addition, each person
receiving CVC or CPC
Q8S, must have made al
least one landing as re-
corded on a State of
Alaska fish ticksl in at
least 2 of the last 3 fish-
ing seasons [n each of
the crab QS areas as
those seasons are de-
scribed betow:

{1) September 1 1999
through Cctober 25,
1999,

{2} August 15, 2000
through September 24,
2000.

{3} August 15, 2001
through September 10,
2001,

The maximum number
of qualifying years that
can be used to calsulate
QS for each QS fishery
are:

& lor CVO and CPO
Q8S; and 3 for CVC and
CPC Q8.

2. Wastarn Aleutian Islands golden
{brown) king crab (WAG)

5 years of the S-year
base period beginning
on;

{1} September 1,
1996 through Augusi
31, 1987,

(2) Seplamber 1,
1997 though August 31,
1888,

{3) September 1,
1998 through August
a1, 1999,

{4) September 1,
19499 through Augusi
14, 2000; and

{5} Augusi 15, 2000
through March 30,
2001,

3 years of the 5-year
base period beginning
on:

{1) Septernber 1,
1896 through August
31, 1997;

{2) September 1,
1997 thaugh Augusl 31,
1998;

{3) September 1,
1998 through Augusi
31, 1999;

{4} Seplember 1,
1998 through August
14, 2000; and

{5) Augus! 15, 2000
through March 30,
2001.

{1) Septemnber 1 1999
through August 14,
2000.

(2) August 15, 2000
through March 28,
2001,

{3} Augusi 15 2001
through March 30,
2002.

5 for CVO and CPO
Q8; and 3 for CVC and
CPC QS.




63314

Federal Register/Vol. 69, No. 209/Friday, October 29, 2004 /Proposed Rules

TABLE 7 TO PART 680—ELIGIBILITY FOR INITIAL ISSUANCE OF CRAB QS BY CRAB QS FISHERY—Continued

Column B: Qualifying

Column C: Qualifyin

Column [: Racent Par-

Column E: Subset of

Column A: Crab QS Fisheries Years for CVO and Years for CVC ared CPC |  ticipation Seasons for A
CPO GS as _ CVC and CPC 0S Qualifying Years
3. Bering Sea Tanner crab {BST) In any 2 of the last 3
4 years of the B-year 3 years of the G-year seasons pror to Jung 4 tor CVQ and CPO
pericd beginning on: period baginning on; 10, 2002 in the Eastem | QS:and 3 for CVC ard
{1) November 15, {1) November 15, Aleutian island golden CPC Q8.
1992 through March 31, | 1992 through March 31, | (brown) king crab,
1893; 1993; Westemn Aleutian Island
(2) November 1, 1993 {2} November 1, 1893 | golden {brown) king
through Mavember 10, | through November 10, | crab, Baring Sea C.
1993; 1993; opific crab, or Bristol
{3) Novembar 20, {3} Novemnber 20, Bay rad king crab fish-
1993 through January 1, | 1993 through January 1, | eries.
1994; 1994;
{4} November 1, 1594 {4) November 1, 1994
through Novemnber 21, | through November 21,
1994, 1904;
; (5) November 1, 1995 (5) November 1, 1995
! through November 18, | through Novembaer 18,
: 1895; and 1995; and
i (8) November 1, 1996 {6) November 1, 1986
: through November 5, through Novembasr 5,
! 1996 end November 15, | 1996 and November 15,
. 1995 through November { 1998 through November
27, 1996, 27, 1986.
4, Bering Sea snow crab (BSS)
' 4 years of the 5-year 3 years of the 5-year (1) April 1, 2000 4 tor VO and CFO

period beginning on:

{1) January 15, 1985
through February 29,
1998;

{2) January 15, 1997
through March 21,
1997,

{3) January 15, 1998
through March 21,
1998;

(4) January 15, 1999
through March 22,
1999; and

{S) April 1, 2000
through April 8, 2000.

period beginning on:

{1) January 15, 1986
through February 29,
1996;

{2} January 15, 1997
through March 21,
1997;

(3) January 15, 1998
through March 21,
1988;

(4) January 15, 1988
through March 22,
1999; and

{5) April 1, 2000
through Apri) 8, 2000,

through April 8, 2000.
(2) January 15, 2001
through February 14,
2001.
{3) January 15, 2002
through February B,
2002.

Q8; arxf 3 for CVC and
CPC Q8.

| &. Bristol Bay red king crab {BBR)

4 years of the 5-year
QS base period begin-
ning on:

(1) Novemnber 1, 1996
through November &,
1986,

{2) November ¥, 1987
ihrough November 5,
1997;

{3) November 1, 1998
through November B,
1998;

{4) October 15, 1999
through October 20,
1999; and

{5) October 16, 2000
through October 20,
2000.

3 years ol the 5-year
S base period begin-
Ring on:

{1} November 1, 1996
through November 5,
1996;

(2) November 1, 1997
through Novembear 5,
1997,

(3) November 1, 1998
through November 6,
1998;

(4) October 15, 1999
through October 20,
1989; and

{5) October 16, 2000
through October 20,
2000,

{1) Qctober 16, 2000
through October 20,
2000.

{2) October 15, 2601
though Octobar 18,
2001.

{3) October 15, 2002
though Ociobar 18,
2002.

4 for CVO and CPO
Q8S; and 3 for CVC and
CPC QS.




s .
Federal Registerf%Jl. 69, No. 209

Shan it :
ol n

/ Friday, October 29, 2004 /Proposed Rules 63315

TABLE 7 TO PART 680—ELIGIBILITY FOR INITIAL ISSUANGE OF CRAB QS BY CRAB QS FISHERY—Continued

Column B: Qual Column C: Qualityin Column D: Recent Par- .
Column A: Crab QS Fisheries | vaars for OV0 and® | Yoars for /G and CEG | Cicipation Seasans for Column £: Sybsel of
CPO QS S o8 © CVC and CPC QS ualitying Yoars
6. Pribilof red king and biue king B ' in any 2 of the tast 3
crab {PIK} 4 yaara of the 5-year 3 yoars of the 5-year seasons prior to June | 4 for CVO and CPO
pariod beginning on: perod beginning on: 10, 2002 In the Eastemn | QS; and 3 for CVC and
{1) September 15, {1) Septamber 15, Algutiant feland golden | CPC QS.
1594 through Sep- 1584 through Sep- {brown) king crab,
tamber 21, 1994; tember 21, 1954; Weston Aleutian Island
(2) Suptember 15, (2) Septomber 15, golden (brown) king
1965 through Sep- 1995 through Sep- ¢rab, Bering Sea C.
tembar 22, 1995; tamber 22, 10895; opifio crab, or Bristol
{3) September 15, {3} Septembar 15, Bay rad king crab fish-
1996 through Sap- 1868 through Sep- erles, except that per-
tamber 26, 1956; tember 26, 1996; sons applying for an ak
{4) Septembar 15, {4) September 15, jocation to receive QS
1867 through Sep- 1987 through Sep- based on legal landings
termbar 20, 1997; and tember 20, 1887; and made aboard a vesse)
(5} September 15, (5) September 15, less than 60' LOA at the
1988 through Sep- 1998 through Ssap- time of harvast are ex-
tember 28, 1998, tember 28, 1688. empt from this require-
- mert.
7. St. Matthew blue king crab I eny 2 of the last 3
{SMB} 4 years of the 5-year 3 years of the 5-year sgasons priar ic Jung 4 for CVO and CPO
pericd beginring on: perod baginning on: 10, 2002 in the Eastern | QS; and 3 for CVC and
{1) September 15, (1) Septamber 15, Aleutian Island golden | CPC QS.
1994 through Sep- 1994 threugh Sep- {brown} king crab,
tember 22, 1994; tember 22, 1964; Westam Aleutian Istend
{2) September 15, {2} September 15, go!den (brown} king
1895 through Sep- 1995 through Sep- crab, Bering Sea C.
tember 20, 1995; tember 20, 1995; apilfo crab, or Bristol
3) September 15, (3) September 15, Bay rad king crab fish-
1996 through Sep- 1596 through Sep- erigs.
termber 23, 1996; tember 28, 1996;
{4} Septomber 15, {4) Seplember 15,
1997 through Sep- 1887 through Sep-
tembor 22, 1997; and tembar 22, 1887; and
{5) September 15, {5} Septembar 15,
1888 through Sep- 1868 through Sep-
tember 28, 1988, tember 26, 1968,
8. Western Aleutian Istands red In any 2 of the last 3
king crab {WAI) 3 years of the 4-year 3 years of the 4-year seasons prior 1o June 3 for CVO and CPO
period beginning on: petiod beginning on: 10, 2002 In the Eastem | QS; and 3 for CVC and
(1) Novembar 1, 1992 (1} November 1, 1992 | Alsutian Island goldan | CPC QS.
through January 15, through January 15, (brown) king crab,
1993; 1903; Waestern Aleutian Island
{2) November 1, 1863 {2) November 1, 1883 | golden {brown) king
through Fabruary 15, through February 15, crab, Bering Saa C.
1994; 1954; opilio crab, or Bristo!
{3) November 1, 1994 {38) Novernber 1, 1984 | Bay red king crab fish-
though November 28, | through November 28, aries.
1994; and 1994; and
{4} November 1, 1835 {4) November 1, 1985
through February 13, through February 13,
1996, ' 1998.

TABLE 8 TO PART 680—INITIAL QS AND PQS POOL FOR EACH CRAB QS FISHERY

Crab QS Flghery Initial OS Pool Initial PQS Pool
EAG - Eastern Aleutizn Islands golden king crab 10,000,000 10,000,000
WAG - Westemn Aleuliar Istands golden (brown) king crab 40,000,000 40,600,000
BST - Bering Sea Tanner crab C. bafrdf 200,000,000 200,000,000
ESE - Bering Sea snow crab C. opilio 1,000,000,000 1,000,000,00C
| BEF. - Bristol Bay red king crab 400,000,000 400,000,650
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TABLE 8 TO PART 680—INITIAL QS AND PQS POOL FOR EACH CRAB QS FiISHERY—Continued
Crab QS Flahery . Initial QS Pool Initial PGS Pool
PIK - Pribllof Islands red and blue king crab 30,000,000 30,000,000
SMB - St. Matihew blue king crab 30,000,000 30,000,000
WAI - Wastom Aleutian Islards red king crab 60,000,000 60,000,000

TABLE 8 TO PART 680—EUIGIBILITY FOR INITIAL ISSUANCE OF CRAB PQS BY CRaAB QS FISHERY

Cotumn A: For each crab
Q5 fighary the Regtonal Ad-

minigtrator shail calculate:

Cofurnn B: PQS for any qualified person based on that persen's iotal legal processing of crab in each ot the
crab QS fisheries for any...

Eastern Alsutlan Island gold-
on {brown) king crab (EAG)

4 years of the 4-year base period beginning on:

(1) Septembar 1, 1986 through December 25, 1996;
(2) Septamber 1, 1997 though November 24, 1997,

(3) September 1, 1668 through November 7, 1998; and
(4) Septembaer 1, 1889 through October 25, 1598,

Waestam Aleutlan [stand
golkden {brown) king crab
(WAG)

4 yaars of the 4-year base period beginning on:

{1} September 1, 1996 through August 31, 1997, .
{2} September 1, 1997 theugh August 31, 1998;

{3) Saptember 1, 1998 through August 31, 19988; and

{4) September 1, 1999 through August 14, 2000.

Bering Sea {. bairdicrab
{BST)

Equivatent to 50 parcant of the tolal Jegally processed crab In the Bering Sea C. opllio fishery during the quali-
fying years established for the QS fishery; and 50 percant of the totally legally processed crab in the Bristo!
Bay red king crab fishery during the qualifying years established tor that crab QS lishery.

Bering Sea C. opilic crab
{BS8)

3 ysars of the 3-year period beginning on;

{t} January 15, 1897 through March 21, 1997;

{2) January 15, 1988 through March 21, 1998; and
(3) January 15, 1898 through March 22, 1889,

Bristol Bay red king crab
(BBR)

3 years of the 3-year QS base pefiod beginning on:
(1} Novemnber 1, 1997 through November 5, 1997;

{2} November 1, 1998 through November 6, 1998: and
{3) October 15, 1998 through October 20, 1999,

Pribliof Islands red and blua.
king crab (PIK)

3 years of the 3-year period beginning on;

{1} September 15, 1896 through September 26, 1996;

{2} September 15, 1997 through September 29, 1897; and
(3) September 15, 1998 through September 28, 1998,

Si. Matthew blue king crab
{SMB)

a years of the 3-year period beginning on:

{1) September 15, 1996 through September 23, 1995;

{2) September 15, 1997 through September 22, 1987 and
(3} September 15, 1998 through Septembar 26, 1988,

Wastern Aleutian istands red
king crab (WAI)

Equivalent to the total legally processad crab In the Westemn Alautian Islands golden {brown) king crab fishery
during the qualitying years eslablished for that crab QS fishery.

[FR Dog. 04-24103 Filed 10-26-04; 8:45 am)

BILLING CODE 3810-22-5



