AGENDA C-1
DECEMBER 1991

MEMORANDUM

TO: Council, SSC and AP Members

FROM: Clarence G. Pautzke C‘g/’_/

Executive Director
DATE: November 27, 1991

SUBJECT: Marine Mammals

ACTION REQUIRED

(a) Review NMFS's revised amendments to Marine Mammal Protection Act and comment to
NMES.

(b)  Review proposed regulations for sea lion protection measures in Amendment 20/25 and
comment on the proposed rule.

BACKGROUND
MMPA Amendments

NMEFS has developed a preferred regime to govern interactions between marine mammals and
commercial fishing operations. The Council reviewed the Draft Legislative Environmental Impact
Statement (DLEIS) on this issue at the September meeting and submitted its comments to NMFS
(Item C-1(a)). After receiving comments on the DLEIS, NMFS modified its draft proposal and has
published a Draft Interim Proposal and is requesting comments on this document. Dr. Fox will
present the final proposal to Congress on January 2, 1992.

Item C-1(b) is the interim version of the proposal for your information and review. If the Council
would like to respond on this version of the proposal, it must comment to NMFS by December 20,
1991.

I have requested that someone from the Office of Protected Resources (NMFS) be available at this
meeting to review the Draft Interim Proposal, including the changes incorporated after our initial
review of the DLEIS.

Sea Lion Protective Measures

In September the Council took final action on Amendments 20/25, which, if approved, would
establish the sea lion protection measures permanently beginning in 1992. Review by the Secretary
of Commerce has commenced on these amendments. Public comment is invited through December
30, 1991. NMFS is optimistic that the final rule will be implemented by January 20, 1992.
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Item C-1(c) has copies of the NMFS transmittal letter and proposed rule. The proposed rule carries -~
forward the Council’s recommendations with one important exception: the Council allowed trawling T
to continue for groundfish, other than pollock, within the 10 nm buffer zones in the Aleutians. The

rule proposed by NMFS prohibits all trawling for groundfish within the buffer zones in the Aleutians.

The Council may wish to comment on the proposed rule, including the change from your September
recommendation, before the final rule is implemented.
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AGENDA C-1(a)
DECEMBER 1991

North Pacific Fishery Management Council

Richard B. Lauber, Chairman
Clarence G. Pautzke, Executive Director

Mailing Address: P.O. Box 103136
Anchorage. Alaska 99510

605 West 4th Avenue
Anchorage, Alaska 99501

Telephone: {907) 271-2809
FAX: (907) 271-2817

September 23, 1991

Dr. Charles Karnella

Office of Protected Species
National Marine Fisheries Service
1335 East-West Highway

Silver Spring, MD 20910

Dear Dr. Karnella:

The North Pacific Fishery Management Council has reviewed the Draft Legislative Environmental
Impact Statement on NMFS’ Proposed Regime to Govern Interactions Between Marine Mammals
and Commercial Fishing Operations. In general it is a very substantial document that obviously
required great effort by you and your nationwide task force. The preferred alternative represents a
good first step in the right direction because it acknowledges that marine mammals must be managed
as part of the larger marine ecosystem shared by commercial fisheries. However, the Council shares
many of the concerns raised by the Pacific Fishery Management Council in their letter to you dated
September 18, 1991, and offers the following additional comments on the proposal, particularly as it
relates to and will impact fisheries off Alaska.

ABR Calculation

The Allowable Biological Removal (ABR) concept is the centerpiece of the NMFS proposal. It is
a controlling factor on the impacts of commercial fisheries on marine mammal populations, and is
patterned closely after bycatch measures the Council uses to reduce the take of prohibited species
such as crab and halibut in the groundfish fisheries off Alaska. The Council’s major concern is that
the formula for calculating ABR is the product of three factors, minimum population counts,
maximum net productivity, and a safety factor, all of which are used very conservatively, and provide
an unrealistically low and constraining ABR that has every potential to close the entire commercial
fishery off Alaska.

The Council believes that ABR should be based on the best estimate of total stock size, not on the
minimum stock estimate. That is, minimum estimates of abundance should be expanded to
unsurveyed areas occupied by the stock using the best information available on stock distribution.
Because there is an explicit safety factor in the formula for ABRs, there should be no need for
additional conservatism in the estimate of population size. In addition, minimum population size can
grossly underestimate actual population size, depending on the amount of data collected.
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The analysis does not adequately describe the underlying population dynamics models used to predict
population trends and times to recovery. Presumably, these models are similar to traditional models
based on intrinsic rate of increase and carrying capacity. Some approaches to population dynamics
have moved away from the notion of a fixed carrying capacity to a variable one which changes due
to environmental and biological changes. Because of the difficulty in estimating a fixed carrying
capacity, approaches for calculating OSP and ABR independent of carrying capacity should be
considered in the DLEIS. In addition the effects of man on the maximum net productivity and
carrying capacity need to be considered in estimating these factors.

The safety factor adjustment requires knowledge on the status of the current population with respect
to carrying capacity, which may be difficult in some cases. One option that should be considered is
a constant 0.5 safety factor, independent of population size. Another option would be a straight-line
safety factor, increasing with population size. In any case, the choice of safety factor should be
analyzed with respect to recovery times for the population and impacts on fisheries on a case-by-case
basis.

Allocation and Preemption of the ABR

Allocation of the ABR must be regarded as a critical element of a comprehensive bycatch regime.
Any mechanism established to distribute the ABR in the North Pacific should take into account and
be consistent with the distribution of bycatch for halibut and crabs as well as the anticipated
encounter rate by the involved fisheries. The ABR approach has great potential for confounding the
Council’s bycatch management regime; the two regimes must be very carefully integrated to be able
to optimize the harvest of groundfish, while minimizing the takes of marine mammals and prohibited
species. Conversely, the DLEIS fails to recognize the possible impacts that fisheries regulations may
be having on the degree of marine mammal-fishery interactions. This needs to be examined further
in the document, and in any ancillary studies concerning regulatory regimes and the status of marine
mammal populations.

The large geographic distribution of many marine mammals probably dictates a multi-step process.
Initially, we suggest that NMFS establish a total ABR based on the best scientific information
available. NMFS should, according to the species range and historical take rates, initially allocate
ABRs geographically according to the boundaries of the fishery management councils, which would
then be given the lead to coordinate with their states to appropriately allocate their ABR between
regional user groups. And possibly, ABRs should be managed on the basis of even smaller areas
depending on the status of the marine mammal stocks in those areas. For example, the ABR may
be set differently for northern sea lions in the Aleutians than off Southeast Alaska, if the status of
those population segments substantially differs.

A major problem with the ABR procedure in the preferred alternative is that, under certain
circumstances, it would allow subsistence or foreign takes, and takes by activities unrelated to
fisheries, such as oil and gas operations, to preempt domestic fisheries entirely. This may happen even
if the interaction of marine mammals and the preempted fishery is minimal and not likely to affect
the health of the marine mammal population. Native subsistence rights in Alaska are well recognized,
and the potential for preemption of commercial fisheries would lead to major confrontations. Foreign
takes of marine mammals could hold our entire North Pacific fisheries hostage, unless strict
international controls are imnosed on all countries sharing segments of marine mammal populations
that interact with our fisheric::. High foreign takes potentially could be so high as to curtail even the
subsistence take in our country.
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At the very least, it is suggested that fisheries with "diminimus” interactions be exempted from the
provisions of the proposed regime. NMFS will need to define the conditions for allowing exemptions.
For example, an exemption could be granted in cases where all fishery removals amount to less than
a very small proportion of the marine mammal population, or a small proportion of ABR, or a small
proportion of uncontrolled removals. In these cases there is clearly little benefit to marine mammals
from putting the commercial fisheries under quota management. For example, under the preferred
alternative, the ABR of some 7,000 walrus would be used entirely by the subsistence take, leaving
no allowance for the commercial fisheries, which are estimated to take fewer than 20 animals. In the
case of northern sea lions, the situation is worse as there would be no removals allowed for
commercial fisheries after subsistence and uncontrolled removals are subtracted from ABR.

If ABRs are used to control a commercial fishery, there must be mechanisms to monitor the take and
enforce the regime. Incentives must be developed to encourage fishermen to fish cleanly with regard
to marine mammals, and those operations with high bycatch rates need to be controlled so they will
not close down the entire fishery. A mechanism might also be provided to reward those operations
that help marine mammals, for example, when a vessel is used as a refuge by a sea lion escaping a
killer whale.

Social and Economic Impacts

Under some alternatives, it is possible that many fisheries could be severely restricted or even
prevented, causing massive social and economic dislocation. These effects are treated very lightly in
the draft document, and need much more expansion. The assessment in the DLEIS of impacts on
trawl fisheries off Alaska, for example, first says that they would probably not exceed their ABR
allocations and would not be significantly affected under the preferred alternative. Then it goes on
to say that subsistence takes of Steller sea lions may exceed the ABR, and that the trawl fisheries
could be subject to significant restrictions, closures, or penalties. It concludes that these "...could

result in substantial direct monetary losses to the industry, losses associated with displacement into

other fisheries, and economic hardship and dislocation in many Pacific Northwest and Alaska
communities that are dependent on these fisheries." The fisheries off Alaska, combined for

groundfish, shellfish, herring and salmon, annually produce $1.5 billion dollars in exvessel value, over
$3.5 billion wholesale, and provide employment for over 30,000 fishermen and 17,000 processing
workers. These economic impacts need to be addressed much more comprehensively in the next draft
of the DLEIS, and the impacts on State waters fisheries need to be studied also.

New Funding

And finally, there is the issue of funding to support implementation of measures proposed in the
preferred alternative. Additional population assessments and surveys will be needed to provide the
data necessary for determining ABR. There will have to be more monitoring and enforcement also.
It may be unrealistic to expect massive new funding for these additional programs, and simply adding
these programs to the NMFS Regions without major new injections of funds could be devastating to
many ongoing, fishery management programs.

Toward a Viable Program

In conclusion, the North Pacific Council commends NMFS for its efforts to initiate the development
of a viable program to manage marine mammals holistically within the marine ecosystem shared by
commercial fisheries. We hope you will view constructively the concerns identified above, and we
look forward to reviewing the next draft of the DLEIS.
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We encourage NMFS to continue to move forward aggressively in developing a new regime.
However, we encourage you to first examine the information that has been developed these past five
years, to identify how well each element of the current program has worked, to separate out those
measures that have been unsuccessful, and then proceed with designing solutions that will solve
identified and proven problem areas in the interactions of marine mammals and commercial fisheries.
We need this evaluation before moving that next step toward a new regime.

The North Pacific Council and the industry are fully prepared to work with you in that considered
process. More immediately, the Council is taking steps to minimize the impacts of commercial
fisheries under its jurisdiction on walrus and Steller sea lions. We recognize that those measures
provide only temporary solutions, and that a comprehensive program is needed for the future. We
encourage NMFS to seek an extension of the current regime until the long term solution can be fully
developed. This issue is much too important to the commercial fisheries, and much too critical to
the well being of the marine mammal populations, for a decision to be made in haste.

Thank you for seeking our comments on this most important matter.
Sincerely, .
cldiet A.

ichard B. Lauber
Chairman
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AGENDA C-1(b)
December 1991
UNITED STATES DERPARTMENT OF COMMERCE
National Oceanic and Atmospheric Administration
NATIONAL MARINE FISHERIES SERVICE
Silver Spring, Maryland 20910

NOV 20 1991

Dear Reviewer:

On May 24, 1991, the National Marine Fisheries Service published
a proposed regime to govern interactions between marine mammals
and commercial fishing operations (56 FR 23958). A substantial
number of public comments on the proposed regime were received.
Following a review of the comments, and consultations with the
Fishery Management Councils, the environmental community, the
fishing community, and other interested groups, NMFS is modifying
the draft proposal to clarify various aspects and provide
additional details on the elements of the proposal, and to
address comments received during the consultation meetings and
the comment period.

Enclosed with this letter is the interim version of the proposal
for your information and review. If you have any comments on the
proposal, please forward them to the address below:

Dr. Charles Karnella

Deputy Director

Office of Protected Resources
1335 East-West Highway, SSMC#1
Room 8256

Silver Spring, Maryland 20910
(301/427-2322)

Your comments should be received by this Office, no later than
December 20. NMFS will address all comments received on the
proposed plan in its final version.

Enclosure N




REVISED PROPOSAL TO GOVERN INTERACTIONS BETWEEN MARINE MAMMALS
AND COMMERCIAL FISHING OPERATIONS

INTRODUCTION

On May 24, 1991, NMFS published a proposal to govern
interactions between marine mammals and commercial fishing
operations (56 FR 23958) for public review and comment. During
the public review period, NMFS received significant comments on
various componénts of the proposal, from both consultation
meetings and letters. Although comments were received on all
aspects of the proposal, most reflected concerns about the
complexity of the proposal and its application to a broad range
of fisheries rather than focussing on those with significant
marine mammal incidental take problems. NMFS has reviewed the
comments and will submit a revised proposal to Congress in
January 1992. Prior to Congressional submission, we are making
this interim proposal available for additional review and
comment. The proposal includes provisions for ensuring that
efforts will be focussed on incidental takings that are having
significant adverse effects on marine mammal stocks.

The interim proposal consists of a number of components such
as stock assessment programs, potential'biological removal (PBR)
determinations and allocations, femoval monitoring and
enforcement, and the zero mortality rate goal. In particular,

the prbcess provides for the (1) goal of maintaining marine
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mammal stocks at their optimum sustainable population levels,

(2) identification of fisheries that have removals of depleted,
endangered or threatened marine mammal stocks, or have removals
from stocks whose PBR is exceeded, (3) calculation of PBRs from
stock assessment data, (4) allocation of PBRs among user groups,
(5) tracking of marine mammal removals during fishing operations,
(6) enforcement of allocations, and (7) retention of a zero
mortality rate goal. The components of this proposal are
presented in Figure 1.

Historical data would be used to determine which commercial
fisheries interact and which do not interact with marine mammals.
All vessels operating in interacting fisheries would be required
to register. Vessels operating in non-interacting fisheries
would not be required to register. Based on the best stock
assessment data, PBRs would be calculated for each marine mammal
stock that interacts with commercial fishing operations. Each
interacting marine mammal stock then would be placed into one of
three categories based on whether it is designated as endangered,
threatened or depleted, and on the level of removals with respect
to the PBR.

Class A stocks are designated as endangered, threatened or
depleted, or have total estimated annual removals (T) equal to or
greater than the calculated PBR. Total annual removal is defined
as the sum of removals from all sources including subsistence

(Tg) , fishing (Tp), public display (Tp), etc.
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Class B stocks are not designated as endangered, threatened
or depleted and have total estimated annual removals less than
the calculated PBR, but are likely to become Class A stocks
within three to five years. To help determine whether a stock
belongs in Class B, the following criteria will be used: (1)
total annual removals are increasing and the present rate of
increase is likely to exceed the calculated PBR in three to five
years and, (2) stocks are declining while removal levels remain
stable or exhibit an increasing trend.

Class C stocks are not designated as endangered, threatened
or depleted and have total estimated annual removals less than
the calculated PBR and are not likely to become Class A stocks in
the next five years.

Fisheries would be categorized on the basis of the marine
mammals with which they interact. Any fishery interacting with a
Class A stock would be designated as a Class A fishery. A
fishery not interacting with a Class A stock but interacting with
a Class B stock would be designated a Class B fishery. All other
interacting fisheries would be designated Class C. Fishery

category designation criteria are outlined in Table 1.
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” )Y Table 1. Fishery category designation criteria.

CATEGORY OF FISHERY FISHERY DESIGNATION CRITERIA |

CLASS A e fisheries interacting with
marine mammal stocks whose
total removal level from all
sources (subsistence,
fishing, research, and
public display) is greater
than the total calculated
PBR or stocks designated
endangered, threatened or
depleted

CLASS B e fisheries interacting with
marine mammal stocks whose
total removal level from all
sources (subsistence,
fishing, research, and
public display) is less than
the total calculated PBR,
and whose total removal
level is likely to exceed
-~ the total PBR in the next
three to five years

CLASS C e fisheries interacting with
marine mammal stocks whose
total removal level from all
sources (subsistence,
fishing, research, and
public display) is less than
the total calculated PBR,
and whose total removal
level is not likely to
exceed the total PBR in the
fl next five years
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Class A Fisheries

Under this proposal, vessels operating in Class A fisheries
are required to register with NMFS. 1In addition, these fisheries
may be subject to comprehensive monitoring on an annual basis and
to restrictions to reduce the level of removals. Prior to
determining the need for monitoring and/or restrictions, the PBR
for Class A stocks would be allocated among the different user
groups (public display (PBRp), fishing (PBRp), research (PBRR) ,
subsistence (PBRg), etc.). The total PBRp would be allocated
among individual fisheries (A;). Allocations would be based on
the following criteria (1) socio-economic needs, (2) biological
considerations outlined in the Stock Assessment Reports, (3)
historical take rates, (4) past performances to reduce take, and
(5) the ability to reduce takes.

The part of the PBR allocated to fishing (PBRp) represents
the maximum number of removals that would be allowed from all
fisheries combined. The maximum number that an individual
fishery could take would be the quota for that fishery. This
number would provide a "benchmark" for determining the need for
annual monitoring and/or restrictions.

If the estimated number of removals from all fisheries (Ty)
in a given year is less than the fishing allocation (PBRg), no
immediate restrictions would be needed, nor would annual
monitoring be required. NMFS would work with fisheries with

large numbers of removals to develop ways to reduce the number of

% % % DRAFT INTERIM PROPOSAL * * *

/A\



removals. If this is not successful, then restrictions may be
imposed on the fishery. Monitoring for these fisheries will be
conducted intermittently, every two to five years or at the
discretion of NMFS.

However, if the total removal from all fisheries (Ty) is
greater than the fishing allocation (PBRgp), annual monitoring of
some or all of the involved fisheries would be required and
immediate restrictions may be applied to some or all fisheries.
NMFS believes that monitoring efforts and restrictions should be
focussed on fisheries taking more than 10 percent of the total
allocation to fisheries (PBRp). The need for annual monitoring
or restricéions would be determined on a fishery-by-fishery
basis. NMFS does not anticipate placing restrictions on
fisheries taking less than 10 percent of the total allocation to
fisheries. Monitoring of these fisheries would occur in a two to
five year cycle or at the discretion of NMFS.

Fisheries with large incidental removals may be restricted
to reduce the impact to the involved marine mammal stocks and may
require annual monitoring. Management measures could include
reduced fishing season, gear, area or time of day restrictions,
or other means of reducing removals. The regulations
establishing the specific management measures would be developed
with input from fishermen and environmental groups through
notice-and-comment rulemaking. In addition, if the expected

removals are greater than the allocation (A;), these fisheries
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would be monitored on an annual basis. The monitoring program
would be designed to estimate removals in a timely manner so that
actions could be taken to prevent any quota from being exceeded
during the year. Management measures would be triggered at a
certain removal level to prevent the allocation from being
exceeded. Fishermen operating in that fishery would be informed
in the most expeditious manner practicable of the pending
restriction(s). Notification also would be made in the Federal
Register, but the restrictions would not take effect for at least
five working days from the date of publication. Management
measures would vary, depending upon the circumstances, which
could range from a requirement of 100 percent observer coverage

to a prohibition on landings or additional fishing.

Class B Fisheries

Vessels operating in Class B fisheries are also required to
register with NMFS. These fisheries would not require annual
monitoring. NMFS would work with Class B fisheries that remove
large numbers of marine mammals to develop ways to reduce the
number of removals. Class B fisheries would be monitored every

two to five years or at the discretion of NMFS.

Class C Fisheries
Vessels operating in Class C fisheries would also be

required to register with NMFS, and may require monitoring every
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five to ten years, depending on the level of incidental removals.
NMFS does not anticipate the need for management measures in

these fisheries, except in unusual circumstances.

Background

Interactions between fisheries and marine mammals are a
continuing problem. Marine mammals are accidentally injured or
killed during certain fishing operations and, in some cases, are
intentionally harassed, injured or killed to protect fishing
gear, catch or personal safety. The injury and mortaliﬁy of
marine mammals incidental to fishing operations is an issue of
concern, particularly in those cases where the marine mammal
stocks are decreasing, depleted, threatened or endangered or
where little is known about stock status or the level of
mortality. In addition to.the impacts on marine mammal stocks,
interactions between marine mammals and fisheries result in
damage and loss of fishing gear and reduced value of catch.

Prior to 1988, the Marine Mammal Protection Act (MMPA)
established a general moratorium on the taking and importing of
marine mammals with certain exceptions, including provisions for
allowing non-depleted marine mammals to be taken incidental to
commercial fishing operations. Sections 101(a)(2), 101(a)(4) and
104 of the MMPA and the Regulations Governing the Taking and
Importing of Marine Mammals (50 CFR 216.24) required that either

a small take exemption or a general incidental take permit be
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10
obtained to authorize the incidental taking of non-depieted
marine mammals in the course of commercial fishing operations
within the U.S. Exclusive Economic Zone (EEZ). General permits
could be issued under sections 101(a)(2), 103 and 104 if NMFS or
the U.S. Fish and Wildlife Service (FWS) determined that (1) the
involved stocks were within their OSP levels, (2) such takings
would not disadvantage the stocks involved, and (3) issuance of
the permit would be consistent with the purposes and policies of
the MMPA. Small take exemptions could be granted for
unintentional takes if NMFS or FWS (1) determined that the total
of the authorized taking would have a negligible impact on the
stock and (2) provided guidelines pertaining to the establishment
of a cooperative system among involved fishermen to monitor and
report such taking were issued.

In 1987, Alaska Native fishing groups and environmental
organizations challenged a MMPA general permit issued to the
Federation of Japan Salmon Fisheries Cooperative Association for
the taking of Dall's porpoise because other marine mammals for
which a permit could not be issued (e.g., the depleted northern
fur seal) would inevitably be taken (Kokechik Fishermen's Ass'n
v. the Secretary of Commerce, 839 F.2d. 795). The District Court
for the District of Columbia ruled on June 15, 1987, in favor of
the plaintiffs and invalidated the permit. The U.S. Court of
Appeals for the District of Columbia affirmed the District

Court's decision on February 16, 1988, holding in effect that
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NOAA could not issue an incidental take permit for one species of
marine mammal in circumstances where unpermitted takings of
another species of marine mammal would occur. The U.S. Court of
Appeals also affirmed an earlier court pronouncement that, as a
matter of law, the removal of even a single individual from a
depleted population would disadvantage the stock and, therefore,
could not be allowed.

As a result of the court's decision, NMFS determined that
many existing general permits and small take exemptions could not
be reissued and that some new authorizations could not be issued
for foreign or domestic commercial fishing operations within the
EEZ. Thus, Congress passed the MMPA Amendments of 1988 (Pub. L.
100-711). A new section 114 of the MMPA (16 U.S.C. 1383(a)) was
added, establishing the 5-year Interim Exemption for certain
incidental takings of marine mammals by commercial fishermen.
The primary objective of this Interim Exemption was to provide a
means for collecting reliable information about interactions
between commercial fishing activities and marine mammals while
allowing commercial fishing to continue. Based upon this and
other relevant information, the Secretary of Commerce (Secretary)
was directed to develop‘a proposal that would govern the
incidental taking of marine mammals following the termination of
the interim exemption program on October 1, 1993.

As required by section 114(1l) (1) of the MMPA, and in order

to assist NMFS in developing its proposal, the Marine Mammal
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Commission (MMC) transmitted a list of recommended guidelines to
the Secretary on July 12, 1990. The MMC based its guidelines on
the need for decisions authorizing incidental takes to account
for (1) the status and trends of the affected species or stocks,
(2) the likely impact(s) of the take, alone and in combination
with other sources of mortality, on the future status of the
species or stock, (3) uncertainties related to the status of
affected species or stocks and the impacts of incidental taking
on these species or stocks, and (4) the impacts of decisions
related to the management and conservation of other resources
(e.g., fish). Within these constraints, the MMC's guidelines
conclude that it is appropriate to authorize the incidental .
taking of depleted and non-depleted species to (1) allow the
ecologically sound utilization of other resources and (2) help
obtain data required to manage marine mammals and marine
ecosystems effectively.

NMFS incorporated most of the MMC's recommendations into the
proposal to govern the interactions between marine mammals and
commercial fishing operations which was published in the
Federal Register on May 24, 1991 (56 FR 23958). The oﬁly
significant departure in that proposal from the MMC's recommended
guidelines concerns the use of Optimum Sustainable Population
(0SP) to determine the level of potential biological removal.
NMFS agreed with the MMC that maintaining stocks within their OSP

is an important goal of the MMPA, but believes that OSP
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determinations should not be a prerequisite to allowing
incidental takes. Even in 1993, NMFS will have made OSP
determinations for very few of the coastal marine mammal stocks.
Assessing the status of stocks relative to OSP for the remaining
species will require the collection of large amounts of data over
an extended period of time. Therefore, OSP determinations for
most stocks will not be available for many years, even without
resource constraints. NMFS proposed an approach that relied on a
combination of available data and conservative assumptions to
calculate a potential biological removal level when adequate data
for OSP determinations is not available. The proposal also
provided for a long-term stock monitoring plan to provide the
missing OSP data over time.

A more detailed description of the proposal (Draft
Legislative Environmental Impact Statement (DLEIS)) was developed
and circulated for public comment in June 1991. NMFS is now
preparing a revised proposal that addresses many of the comments
received during consultation meetings and in letters, and
incorporates a more detailed description of the major program

areas.

Major Changes In The Proposal
The revised proposal contains substantial changes in how the
proposal will be developed and implemented. A recurring theme of

many comments from both the commercial fishing industry and the
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environmental community was the need to focus attention and
resources on the most important problems facing marine mammal
stocks. 1In response, the revised proposal focusses on the most
important interactions between commercial fishing and marine
mammal stocks. The more substantial changes to the original

proposal are summarized in this section.

Optimum Sustainable Population (OSP). The discussion of OSP

and major concepts relating to OSP (e.g., carrying capacity and
maximum net productivity level) is more detailed than in the
original proposal. The revised section on OSP also contains a
discussion of how marine mammal stocks will be classified and
makes clear the intent to use OSP determinations as a basis for

establishing removal levels if adequate data are available.

Stock Monitoring Requirements. The revised proposal

contains provisions for the development of annual research plans
that would identify and begin to £fill the gaps in knowledge of
marine mammal stocks. Annual research plans and research results

would be made available to the public.

Ca ti Potential Biological Removal vels. The
term "Allowable Biological Removal" from the original proposal
was changed to "Potential Biological Removal" in the revised

proposal, in order to clarify that this number represents the
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total number of individuals that could potentially be removed,
“but not necessarily the number that would be authorized. NMFS
now proposes to calculate PBRs using the minimum estimate of
stock abundance for all stocks. In addition, the recovery
factors NMFS proposes to use in calculating PBRs have been
changed from those in the original proposal. Initially, the
recovery factors were set at 0.9, 0.5, and 0.1, depending upon
the status of the stock in question with respect to its carrying
capacity. A number of commenters suggested that these factors
were not necessary to effectively conserve marine mammal stocks.
Upon reconsideration, NMFS has decided that recovery factors of
0.75 (for stocks between 1/3 and 2/3 of K) and 0.5 (for stocks
below 1/3 of K) would allow marine mammal stocks to equilibrate
within OSP over a reasonable time. No recovery factor would be
used for stocks above 2/3 of K (i.e., within their OSP range).
Recovery times using the new recovery factors are similar to

those under the original proposal.

Stock Assessment Process. A new section has been added to
the revised proposal in order to more clearly distinguish the
scientific aspects of data gathering and assessment from the
management processes of adjusting and allocating PBRs among the

various user groups.
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Depleted, Endangered and Threatened Stocks. The revised
'proposal states that the PBR for depleted stocks (designated as

endangered, threatened or depleted) will be calculated under the
general PBR process. Adjustment would be made to the calculated
PBR based on any biological considerations necessary for
population recovery as determined in the conservation/recovery

planning process.

Allocation of PBRs. The two processes originally proposed
for allocating PBRs among user groups and dividing the fisheries
portion among commercial fishing operations have been combined
and the allocation board has been eliminated. The revised
proposal includes potential measures to address each source of
removal, with the exception of subsistence takes, which will be
subtracted from the PBR calculations. Instead of creating a new
organization to allocate removals among fisheries, NMFS proposes
to seek recommendations on allocations from state fishery
agencies and Fishery Management Councils. Based on those
recommendations, NMFS will publish proposed allocations for
public review and comment. In addition, allocations will be made
only for Class A stocks. Incidental removal levels for Class B
and Class C stocks are less than the PBR and do not need to be

allocated.

* % % DRAFT INTERIM PROPOSAL * * *



17
Categories of Fisheries. NMFS originally proposed to

categorize fisheries in terms of the likelihood of future
interactions fishery-wide. The revised proposal would first
divide fisheries according to whether or not the fishery
interacts with marine mammals, and then to categorize fisheries
according to the marine mammal stocks with which they interact.
A fishery interacting with Class A stock would be a Class A
fishery. A fishery not interacting with a Class A stock, but
with a Class B stock, would be a Class B fishery. All other
fisheries would be Class C fisheries. Class A marine mammal
stocks are those designated as endangered, threatened or
depleted, or those having removals equal to or greater than the
calculated PBR. Class B marine mammal stocks are not designated
as endangered, threatened or depleted, and have removals less
then the calculated PBR, but are likely to become Class A stocks
within three to five years. Class C stocks are not designated as
endangered, threatened or depleted, have removals less than the
PBR, and are not likely to become Class A stocks within five
years. Allocations (not to exceed the PBR) would be made only
for Class A stocks. This approach to categorization would allow
NMFS to focus its management proposal and available resources on
problem fisheries, and reduce attention on fisheries with much

less potential to disadvantage marine mammal stocks.
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User Fees. In addition to funding its proposal through a
broad-based registration fee, NMFS originally proposed to assess
commercial fishermen for the cost of special monitoring
requirements. The revised proposal more clearly describes those
circumstances where the fishing industry will bear the cost of

special observer programs.

Implementation Date. While the two-year implementation
period of the original proposal is retained, the revised proposal
includes a "phased strategy." Removals of some species may
exceed annual PBR levels in the initial years after the adoption
of the proposal. The phased strategy would allow continued
removals, above PBR levels, for a specified period of time by
certain fisheries, gradually reducing total removals to levels

below PBR.
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REVISED PROPOSAL
Scope of Proposal

The scope of the proposal has not changed from NMFS' initial
proposal. The NMFS proposal would apply to all commercial
fishing operations under U.S. jurisdiction, with the exception of
the yellowfin tuna purse seine fishery in the eastern tropical
Pacific Ocean (ETP), and would affect those marine mammal stocks
that directly interact with these fisheries. (This proposed plan
could be used in managing dolphin stocks incidentally taken in
the ETP tuna purse seine fishery, but this fishery is
specifically excluded from consideration by section 114 of the
MMPA.) The proposal would affect other activities under U.S.
jurisdiction that interact with these same marine mammal stocks,
including public display, scientific research, and small takes
incidental to non-fishing activities. The proposal would replace
all existing provisions governing the taking of marine mammals
incidental to commercial fishing, including the general permit
and small take provisions.

The scope of the proposal reflects NMFS' belief that sound
principles of wildlife management require that all human
interactions be considered to ensure that marine mammals are not
being disadvantaged. Governing only takes incidental to
commercial fishing would not provide the comprehensive approach
requisite to conserving marine mammal stocks as required by the

MMPA. Consequently, the proposal addresses all removals from
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marine mammal stocks. "Removal," as used in this proposal,
includes all serious injuries, deaths, live captures, and other
withdrawals from the wild.

Comments received during the public comment period for the
proposal suggested that the term "commercial fishing operations"
be clarified. The current definition of "commercial fishing
operation" has been retained; i.e., fishing boats for hire and
any individual licensed to sell catch. Recreational fishermen
would remain outside the scope of the proposal, "whether or not
the fish caught are subsequently sold" (50 CFR 216.3).
Recreational fishermen that interact with marine mammals should
apply for a small take authorization under section 101(a) (5) of

the MMPA.

Optimum Sustainable Population (OSP)

The goal and central principle of the MMPA is to maintain or
restore marine mammal stocks to OSP levels. The proposed plan
maintains this goal, but establishes an approach that can be
applied to all species regardless of the amount or the quality of
available data (in terms of precision and availability) or status
of the stock. The plan is based on NMFS' belief that the removal
of animals from most, but not all, marine mammal stocks may be
authorized and is not inconsistent with maintaining marine mammal
stocks within their OSP. The authorized level of removals

associated with human activities would be dependent on the status
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and growth of the stock. The proposed plan is designed so that
authorized removal levels would not prevent a marine mémmal stock
from reaching its OSP within a reasonable time.

Under the MMPA, OSP is defined as "the number of animals
which will result in the maximum productivity of the population
or the species, keeping in mind the carrying capacity of the
habitat and the health of the ecosystem of which they form a
constituent element." (MMPA Section 3(8)). 1In 1976 NMFS expanded
this definition by regulation to mean "... a population size
which falls within a range from the population level of a given
species or §tock which is the largest supportable within the
ecosystem to the population level that results in maximum net
productivity. Maximum net productivity is the greatest net
annual increment in population numbers or biomass resulting from
additions to the population due to reproduction and/or growth
less the losses due to natural mortality." (50 CFR 216.3). This
upper range of OSP is the size of the stock at carrying capacity
(K) and the lower end of the range is the size of the stock at
its maximum net productivity. For marine mammals, maximum net
productivity level (MNPL) is thought to be greater than 50
percent of K and has been suggésted to be between 60 percent and
80 percent of K.

The comments received during the DLEIS public comment period
generally indicated support for NMFS' attempt to design a marine

mammal management approach based on the OSP concept. However, a
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number of commenters requested clarification of OSP and related
concepts, such as carrying capacity, population, and stock
definition. 1In addition, commenters requested that the
connection between these concepts and the proposal be described
in greater detail. 1In this section, OSP and related concepts are
defined, and the use of these concepts in decisions regarding the
authorization of the taking of marine mammals incidental to human
activities is discussed.

1. Background

Animal populations are limited in size by a suite of
environmental variables, of which available food resources and
habitat requirements are critical. This upper bound on
population size is the current environmental carrying capacity.

K is defined as the maximum population size that can be currently
maintained by a particular environment (in the absence of the
human exploitation of marine resources, either the species in
question or resources required by the species).

The trajectory of a hypothetical population's growth is
illustrated in Figure 2. At small population sizes, per capita
rate of increase is maximized, but relatively few animals are
being added to the population per year (net productivity) due to
the small population size. As population size increases, the per
capita rate of increase decreases, but net productivity (and
population size) continues to increase. At higher population

levels, population growth continues, but at a reduced per capita
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rate of increase. The population equilibrates when population
size is at a level where net production equals zero, i.e., is at
the carrying capacity of the environment. The population size
where net productivity is greatest is called its maximum net
productivity level (MNPL).

The relationship between population size, net productivity
and per capita rate of increase is depicted in Figure 3. At both
low and high population levels, net productivity of the
population is low, approaching zero. The per capita rate of
increase is maximized at low population levels and approaches
zero at carrying capacity. It should be noted that maximum net
productivity of the population occurs at an intermediate level of
the per capita rate of increase (Ryyp;) and not at the maximum
per capita rate of increase (Ry,y). When the per capita rate of
increase is maximal, population size is small, resulting in
minimal additions (net productivity) to the population.

Defining a stock is an essential element in making an OSP
determination. The MMPA directs NMFS to conserve "species or
population stocks." A population stock, as defined in section 3
of the MMPA, is a group of marine mammals of the same species or
lower taxon that interbreed when mature. In this document such a
group is called a stock. Stocks will be determined based on the
best scientific information available, using procedures such as
those described by Dizon et al. (in press). NMFS' objective is

to protect unique genetic adaptations, and to allow the species
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composition of individual ecosystems to be as resilient as
'possible to natural and human-related perturbations to the
environment. Where there are sufficient data available, PBRs and
authorized removal levels will be calculated on the basis of
population stocks.

NMFS believes that the proposal establishes the foundation
for sound wildlife management by providing a process to determine
conservative levels of removals of marine mammals when: (1) data
to calculate OSP are available; (2) data to calculate OSP are not
available; and, (3) the stock is designated as endangered,
threatened or depleted. NMFS determined that the proposal would
allow marine mammal stocks to equilibrate within their OSP range
whether or not they were depleted at the inception of the
proposal. The proposal would allow NMFS to establish
conservative PBR levels when data are insufficient for OSP
determinations. This is critical, because data required for OSP
calculations are not available for many species and it may be
years before reliable data are available. This approach
accommodates situations in which there are insufficient data and
provides for the incorporation of "new" data as they become
available.

The first step, under the proposal, will be to determine the
availability of data to make OSP determinations and associated
stock designations. The calculation of PBRs under each

data/designation scenario follows. It should be pointed out that
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the equation to calculate PBR under each scenario is the same,
except that a recovery factor is included for stocks below OSP
and where data is insufficient to determine OSP. If the stock is
designated as endangered, threatened or depleted, the PBR is
calculated in the same manner, but the PBR would be adjusted as
appropriate with regard to the conservation/recovery plan.

2. Stocks are Determined to be Within Their OSP Range

In those cases where sufficient information is available to
determine the status of a stock relative to its OSP, quantitative
OSP determinations will be made. Permissible takes for marine
mammal stocks for which the OSP determination has been made and
which are within their OSP ranges will be determined using the

following equation:
(PBRysp) = (Nyp) (Rygypr) «

where (PBRygp) is the Potential Biological Removal level for the
stock, (Ny;y) is the best estimate of minimum stock abundance and
(Ryypr,) is the per capita rate of increase at MNPL. The
subscriptVOSP identifies this species as being within its OSP
range.
3. Stock is Below OSP or Data are not Available to Calculate OSP
If the stock is shown to be depleted (i.e., below its OSP),
or in the absence of adequate information to make quantitative
OSP determinations, NMFS has proposed an approach that would set

conservative levels of removal to ensure that a stock will
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increase to the OSP level within a reasonable time or will remain
within its OSP. The PBR would be calculated by multiplying the
best estimate of minimum stock abundance (Ny;y), times the best
available estimate of the per capita rate of increase at MNPL for

the stock (Ryypr). times a stock recovery factor (F,):
(PBRpsr) = (Nymy) (Riger) (Fp) .

where (PBRggp) is the Potential Biological Removal level for the
stock.

The proposal uses conservative default values for per capita
rate of increase at MNPL when scientific information on net
productivity is not known. Ryyp; generally ranges between 0.5
and 0.75 of the maximum per capita rate of increase. To be
conservative the proposal uses the lower end of this range, 0.5.
Conservative default values are based on theoretical average
méximum per capita rates of increase for pinnipeds and sea otters
of 12 percent, and for cetaceans and manatees of 4 percent.

Under this proposal the corresponding default per capita rate of
increase at MNPL would be 6 percent and 2 percent, respectively.
However, if better estimates are available, they would be used.
For example, based on current information, the makimum per éapita
rate of increase for harbor porpoise is likely to be on the order
of 10 percent per year, therefore, Ryyp;, Would be 5 percent. The

term F, in the equation represents a recovery factor.
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The recovery factor depends upon the best estimate of the
status of the stock relative to the carrying capacity (K). The
recovery factor would be 0.75 for stocks between 1/3 and 2/3 of
K, and 0.5 for stocks below 1/3 of K. If there is no information
available to make this judgement, the recovery factor would be
0.5. Figure 4 describes the relationship between population
growth, OSP, and the proposed récovery factors for stocks
determined to be depleted, and when data to make OSP
determinations are lacking.

PBR was developed with consideration for two principal
issues. First, information available for governing marine
mammal-fishery interactions would include a high degree of
uncertainty. For example, population estimates are likely to
have coefficients of variation on the order of 20 to 30 percent
and estimates of incidental mortality are even less precise for
many fisheries. 1In the face of this imprecise information, NMFS
believes that the new proposal should be conservative in
establishing removal levels to help ensure that authorized
takings will not disadvantage marine mammal stocks. This is why
minimum abundance, rather than the best estimate, is used to
calculate PBR.

The second issue was that ecosystems would be at greater
risk to catastrophic failure the longer significant elements of
the ecosystem are allowed to remain well below equilibrium

levels. Therefore, in calculating PBR for stocks thought to be
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below 1/3 of K, half of the net productivity would be protected
(F. = 0.5), and for stocks between 1/3 and 2/3 of K, one fourth
of the net productivity would be protected (F, = 0.75). 1If
stocks are known to be within their OSP, a recovery factor would
not be used.

In the DLEIS, NMFS proposed to use the best estimate of
minimum abundance, either the minimum count or the value of the
limit of the lower 95 percent confidence interval of abundance,
in calculating the PBR. This approach has not changed in the
current proposal.

It should be noted that the proposed recovery factors differ
from those proposed in the DLEIS (0.9 when the stock is greater
than 2/3 of K, 0.5 when stock size is between 1/3 and 2/3 of K,
and 0.1 when stock size is less than 1/3 of K). The proposed
recovery factors still ensure that PBR will be conservative for
stocks that cannot be demonstrated to be within 0OSP, allowing the
stock to increase if abundance is below OSP despite the allowance
of incidental removals. Moreover, there would be little
difference in recovery time compared to the original recovery
factors. Using the recovery factors described in the original
proposal and calculating a worst case situation, a species with a
known population size that is less than 1/3 K with a maximum net
productivity of 4 percent (cetaceans) would be expected to
recover in less than 56 years. Using the revised recovery

factors, under the same conditions, a species would be expected
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to recover within 69 years. For known stock sizes of species
that are less than 1/3 K with a maximum net productivity of 12
percent (pinnipeds), the recovery time would be approximately 19
years using the original recovery factors and calculating a worst
case situation. Using the revised recovery factors, under the
same conditions, a species would be expected to recover within 24

years.

Threatened, Endangered and Depleted Stocks

Depleted stocks are those determined to be below OSP (i.e.,
designated as depleted under the MMPA) or listed as endangered or
threatened under the Endangered Species Act (ESA). Prior to
1988, the MMPA imposed strict prohibitions on taking depleted
marine mammal stocks incidental to commercial fishing. Although
PBRs will be calculated initially for depleted stocks in the same
manner as for non-depleted stocks, the PBR may be adjusted to
ensure that recovery of these stocks would occur within a
reasonable time, using information from the Stock Assessment
Report and the conservation/recovery plan and other appropriate
sources.

This approach is based on the belief that in some but not
all cases, incidental (not directed or intentional) removals from
stocks designated as depleted under the MMPA could be allowed

without further disadvantage to the stock and without
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significantly delaying recovery time, provided that adequate
precautions are taken.

Many commenters agreed with this assumption. For example,
some species designated as depleted (e.g., northern fur seal) are
sufficiently numerous or are increasing in abundance, and small
numbers of removals would have a negligible effect on their
persistence and recovery. Allowing removals from some depleted
stocks would not prolong recovery and would avoid unnecessary
restrictions or adverse economic impacts on commercial fishing
that would result if no taking of depleted stocks were allowed.
For severely depleted stocks (e.g., right whales), no incidental

mortalities would be authorized.

Stock Assessment Program

NMFS has proposed a process for establishing PBRs for marine
mammal stocks. For many stocks, data are scant, requiring the
use of default values to calculate PBRs. NMFS believes that
stock-specific information should, over time, replace default
values. To accomplish this, NMFS has initiated a marine mammal
stock assessment program to provide the information needed to
make the required determinations and decisions regarding the
taking of marine mammals. Elements of the program will include
the development of Stock Assessment Reports, which provide data
to determine OSP and PBR, and stock assessment research. NMFS

believes that such a process will provide for (1) compilation and
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assessment of the available information on marine mammal stocks,
(2) the collection of requisite data to make OSP determinations
and calculate PBRs, (3) adequate scientific peer review of the
results, and (4) the opportunity for public participation. 1In
addition, the program will provide decision makers with the
necessary information to make effective wildlife management
decisions.

The process proposed in the DLEIS is expanded upon in this
proposal and would supersede the requirements under Section 103
of the MMPA, which mandates a formal rulemaking process,
including a hearing before an Administrative Law Judge under the
Administrative Procedure Act.

1. Stock Assessment Reports

Commenters on the DLEIS generally supported the proposal to
draft Stock Assessment Reports for all marine mammal stocks
incidentally taken in commercial fisheries. These reports would
be updated at least once every three years, or more frequently if
new information becomes available. Draft Stock Assessment
Reports would be based upon the best available scientific
information and would provide (1) estimates of stock abundance
(mean and minimum), (2) estimates of population demographic
parameters (i.e, mortality, growth, productivity) and (3) OSP
determinations (if possible), and the basis for such assessments
(see Figure 5). Information contained in the Stock Assessment

Reports will be used to calculate PBRs. NMFS will develop a
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uniform format to ensure consistency among reports for different
stocks, including the models, methods, and terminology used to
compile the reports. The reports will also discuss any special
measures believed to be needed for the conservation of the stock,
such as restricting mortality by season, area, age, sex or
reproductive class, or other biological considerations, and the
need for protective measures, such as restrictions on non-lethal
takings. These restrictions will be considered when establishing
removal levels. NMFS proposes to subject the draft reports to
rigorous scientific review, to provide for an independent
assessment of the scientific validity of the Stock Assessment
Reports before they are used in the PBR calculation or any other
decision-making process. The review process would begin with the
appointment of Scientific Peer Review Groups comprised of
scientists from the MMC, Federal and state agencies, the academic
community, and other organizations to evaluate the data contained
in the draft Stock Assessment Reports. Comments received on the
original proposal support the idea of independent Scientific Peer
Review Groups evaluating the Stock Assessment Reports before
policy decisions are made.

The draft reports would then be revised, based on the peer
review, and made available for public review and comment through
publication of a notice of availability in the Federal Register.
NMFS would revise the report as appropriate to address comments

received. The Scientific Peer Review Groups would then evaluate
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the revised reports before final Stock Assessment Reports are
issued. This process would be used to elicit any additional
scientific data available and to further scrutinize the
scientific content of the draft reports.

This scientific and public review process would provide
adequate scientific review and evaluation, and adequate
opportunity for public participation in the process for
determining PBRs.

2. Stock Assessment Research

NMFS proposes that a long-rangé research program to assess
marine mammal stocks be developed and implemented to generate
data on the status of marine mammal stocks that interact with
commercial fisheries. Marine mammal stock assessment research is
essential for providing a scientific basis for establishing
whether stocks can withstand removals, determining appropriate
removal levels, assessing the impacts of allowable removals on
these stocks, and evaluating the efficacy of proposed or
implemented management strategies.

NMFS believes, and commenters to the DLEIS tended to agree,
that a comprehensive long-range research program is one of the
most essential elements of a sound conservation program for
marine mammals. Any program governing the incidental take of
marine mammals associated with commercial fishing must be based
on an adequate stock monitoring program so that there are

sufficient scientific data available to make the necessary
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decisions regarding appropriate levels of removals from marine
mammal stocks. Finally, information gained through research
(e.g., migratory routes, breeding sites, etc.) might also
identify additional steps that could be taken to further the
effort to achieve the zero mortality rate goal.

In general, commenters were supportive of the long-range
research program. However, a number of commenters were concerned
that research priorities be accurately identified and that the
public be provided with an opportunity to review and comment on
NMFS research plans. In response to these comments, NMFS is
proposing to develop a Long-Range Research Plan. The Research
Plan will identify data required for sound management, thus
mapping the direction of future research funded under the MMPA.
This proposal does not identify research projects, but rather
describes the process that would be used in developing the
necessary research program (see Figure 6).

The first step in the process of developing a long-range
stock assessment research program for marine mammal stocks would
be to identify and rank in priority order critical information
needs. The prioritized data needs would be used to develop a
Long-Range Research Plan to direct annual research efforts and
ensure the collection of the requisite marine mammal data. The
Research Plan would contain both short- and long-term goals. The
draft Research Plan would be made available to the public for

comment.
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The second step would be the development of statements of
work for specific research projects, and the request for and
review of detailed in-house (Center Laboratories and Regional
Offices) proposals to obtain,the information identified in the
Long-Range Research Plan. A comprehensive review process would
be established to determine the technical adequacy of proposed
projects, i.e., how likely the project is to provide the needed
information, ahd the adequacy of proposed methodology and
reporting procedures (types of reports, submission dates, and
data transfer). Based on the review of proposals, a
determination would be made about which projects could be
conducted by NMFS and which projects would require statements of
work to be prepared for competitive procurement purposes.
Proposals submitted from others would be reviewed using the
established comprehensive review process. Acceptable projects
would be funded expeditiously and an annual research plan made
available to the public. The annual research plan would describe
projects to be funded in the current year and how they relate to
the Long-Range Research Plan.

After the research is completed, the results would be
compiled into a report that would be made available to the public
on an annual basis. These results would be used to revise
population parameter estimates (i.e., abundance, maximum net
productivity, stock determination) and may also be used to

identify additional areas of research.
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Although the research program would be developed based on
the information needs associated with OSP determinations and
calculating PBRs, which ultimately would be determined by NMFS
managers and scientists, the results of the research would be

made available to the public on an annual basis.

Zero Mortality Rate Goal

The "zero mortality rate goal" was included in the MMPA in
1972 to address the conflicts between conserving marine mammal
stocks and allowing maximum use of commercial fishery resources.
The zero mortality rate goal reflects the intent of Congress to
allow the mortality or continued "take" of marine mammals
incidental to commercial fishing when such interactions were
considered unavoidable and would not disadvantage the involved
marine mammal stocks. The 1988 amendments to the MMPA reaffirmed
this goal, stating that "it shall be the immediate goal that the
incidental kill or incidental serious injury of marine mammals
permitted in the course of commercial fishing operations be
reduced to insignificant levels approaching a zero mortality and
serious injury rate" (MMPA Section 11l4(a)(1)).

An important part of NMFS' proposal was the retention of the
zero mortality rate goal and the addition of requirements that
more effective steps be taken to attain that goal (see Figure 7).
A number of commenters to the DLEIS indicated that the zero

mortality rate goal should be one of the major concerns addressed
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by the NMFS proposal and that it was unclear as to how it was
factored into the proposal. Accordingly, NMFS proposes to
establish a pro-active program to evaluate the interactions
between marine mammals and commercial fisheries and to determine
ways to reduce the resulting serious injuries and mortalities.
Priority would be given to fisheries having significant impacts
on marine mammal stocks, and then on fisheries taking significant
numbers of marine mammals. The status quo has not significantly
advanced the zero mortality rate goal. 1In many cases, the lack
of guidance on how the goal should be attained has led to
inaction. In contrast, the proposed approach focuses on solving
problems. NMFS would coordinate its efforts with the fishing
industry so that realistic solutions can be developed. The
program would include educational efforts, research to examine
alternative gear and fishing practices, research to determine if
high rates of interaction are correlated with certain areas,
seasons, times of the day, and research on feasible ways to avoid
interactions between marine mammals and commercial fishing

operations.

Endangered Species Act (ESA)

In developing its proposal under the MMPA, NMFS addressed
requirements under the ESA applicable to marine mammal stocks.
Both the MMPA and ESA apply toc marine mammal species that are

listed under the ESA, and the two Acts contain different
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provisions. Currently, the requirements of both the MMPA and the
ESA must be satisfied to lawfully take any endangered or
threatened marine mammal. Therefore, even if taking depleted
marine mammals could be authorized under the MMPA, taking of
endangered or threatened marine mammals incidental to commercial
fishing would be prohibited in many cases under the current
provisions of the ESA.

The ESA provides for the protection and recovery of
endangered and threatened species. It establishes prohibitions
on taking, requires the development and implementation of
recovery programs, and requires Federal agencies to ensure that
their actions are not likely to jeopardize the continued
existence of listed species or destroy or adversely modify the
critical habitat of such species. For species listed as
endangered, the ESA prohibits most taking, but contains
provisions in Sections 7 and 10 for authorizing incidental takes,
provided that certain requirements are met. However, neither of
these exceptions apply to taking incidental to commercial fishing
outside of the territorial sea. In the DLEIS, NMFS proposed that
Congress amend these provisions so that the taking of endangered-
marine mammals incidental to commercial fishing could be allowed,
if appropriate.

NMFS believes that the proposed MMPA provisions allowing
incidental takes would provide for the conservation of listed

marine mammal stocks, and a separate permit or authorization
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system under the ESA should not be necessary. The proposal under
-the MMPA is built upon the belief that, in certain cases,
incidental taking of depleted marine mammals, including those
listed as endangered and threatened, would not disadvantage the
stocks or add significantly to recovery times and should be
allowed at conservative levels.

Therefore, the proposal has been changed to exempt any
takings incidental to commercial fishing authorized under the
MMPA from the taking prohibitions of the ESA. All other
requirements of the ESA, such as section 7 consultation and
recovery planning provisions, would still be applicable. This
approach may necessitate amending section 17 and other sections
of the ESA. NMFS believes that this would be a simpler and less
confusing system because fishermen would only be required to
receive one authorization. At the same time, the proposal will

provide for the recovery of endangered and threatened stocks.

Allocating Takes
1. Publishing PBRs

The first thing to be done after calculating PBRs for each
stock that interacts with commercial fishing operations would be
to estimate the total removal from each stock. The PBR,
estimated total removal level, user groups and fisheries
involved, and the estimate removal level for each user/fishery,

would be published in the Federal Register each year. Stocks
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would be divided into Class A, B and C, based on whether or not
the total estimated removal is greater than the PBR or is
expected to be greater than the calculated PBR within three to
five years. As stated earlier, Class A stocks would be stocks
designated as endangered, threatened or depleted, or those having
total removals equal to or greater than the calculated PBR. The
PBRs for Class A stocks would be allocated under the process
described below.

Class B stocks would be stocks not designated as endangered,
threatened or depleted, having total removals less than the
calculated PBR, but likely to become Class A stocks in three to
five years. Since the total removals are less than the PBR, and
the stocks are not depleted, NMFS does not believe significant
management efforts should be directed at these stocks; rather,
efforts should be concentrated on stocks for which removals are
or may be a problem, such as endangered, threatened and depleted
stocks, and stocks where total take equals or exceeds the PBR
(i.e., Class A stocks). Therefore, a simpler system to deal with
Class B stocks has been added. User groups and fisheries that
interact with these stocks would be identified; but no allocation
of the PBR would be made. ?he fisheries would not generally be
regulated or be monitored annually. Rather, a less frequent
monitoring program would be developed to refine the removal
estimates. Monitoring may be on the order of every two to five

years for a fishery. However, if NMFS determines, based on
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monitoring or other information, that the total removal level
will exceed the PBR in any year, it would have the authority to
issue emergency requlations. Although fisheries may exceed the
estimated removal level for that fishery, in most cases,
restrictions would not be considered until the total PBR was
exceeded. The stock would be reclassified as Class A in the
following year if the estimated total removal was equal to or
greater than the PBR.

Class C stocks would be those stocks not designated as
endangered, threatened or depleted and having total estimated
annual removal levels less that the PBR and not likely to become
class A stocks in the next three to five years. As with Class B
stocks, user groups and fisheries that interact with these stocks
would be identified, but no allocation of the PBR would be made.
Fisheries interacting with these stocks would not need as
extensive monitoring as either fisheries interacting with Class A
or B stocks. These fisheries would be monitored every five to
ten years, and regulation of the fishery would be unlikely.
However, if NMFS determines, based on monitoring or other
information, that the total removal level will exceed the PBR in
any year, it would have the authority to issue emergency

regulations.

2. Allocation of PBRs for Class A Stocks

For Class A stocks, the NMFS proposal involves allocating

all or part of the PBR among user groups that incidentally (i.e.,
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commercial fishing, vessel strikes) or directly (subsistence,
public display and scientific research) remove animals from the
wild. Placing all removals of marine mammals under a single
proposal should ensure that the authorized levels of removals
will not disadvantage the involved stock(s) and assure the
various users that their operations will not be suddenly and
unnecessarily disrupted. No removals from Class A stocks would
be authorized without an allocation of part'of the PBR for that
marine mammal stock. When a particular user group reaches the
number of animals allocated to it for a marine mammal stock,
additional removals from that stock would be prohibited, and the
operations of the user group may need to be modified or stopped.

Through the allocation process, NMFS would assess whether or
not allocating the entire PBR is appropriate. This would include
the need to adjust allocations to user groups for depleted or
endangered stocks to comply with any recommendation for special
restrictions on removals if warranted, to consider,ways’to move
toward the zero mortality rate goal, and to factor explicitly
other considerations needed to ensure that the proposal is
implemented soundly and equitably. This adjustment process may
result in allocating only part of the PBR to user groups (i.e.,
the sum of allocations to all user groups would be less than the
PBR). NMFS would be required to make policy judgements that
protect marine mammal stocks, but also balance other important

technical, legal and policy considerations. During the
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allocation process, these judgements will be clearly explained
and subject to public and judicial review (Figure 8).

In the DLEIS, NMFS proposed two separate processes for
allocating PBRs among all user groups and then allocating the
fisheries portion among fisheries. The two processes were
sequential and both had to be completed prior to allowing takes.
These processes were designed to provide for input from experts
and from all interested parties. The allocation process has been
streamlined by combining the two processes and eliminating the
allocation board. The combined procedure will reduce potential
redundancy and expedite establishing quotas, while still
providing for significant public and user group involvement in
the process.

In the DLEIS, NMFS had proposed to subtract mortalities
described as "uncontrollable removals" from the PBR calculation.
In response to the comments, and upon re-evaluation of the
methods available to "control the uncontrollable," NMFS has
determined only subsistence removals should be subtracted ‘from
the PBR. NMFS proposes to take an array of measures to address
other sources of removals. These include using existing
international agreements, such as the Driftnet Agreements, to the
fullest extent possible to control and monitor foreign fishery
interactions. Where no agreements exist, NMFS will seek action

from the Secretary of State to initiate negotiations to develop
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multi- or bilateral agreements with other nations for the
protection and conservation of marine mammals.

The allocation process begins by publishing the list of
Class A, B, and C stocks, fisheries and other user groups that
interact with these stocks, and estimated removal levels (as
described in the preceeding section). Allocations would be made
only for Class A stocks. Comments and information would be
requested for use in the allocation process, including
recommendations from state fishery agencies and Fishery
Management Councils. State fishery agencies and Fishery
Management Councils are aware of local conditions and should help
to ensure that allocations are equitable. For example, these
bodies would help ensure that marine mammal quotas are consistent
with fisheries quotas (e.g., fisheries occurring early in the
year do not use up an allocation so that fisheries occurring late
in the year are more likely to be restricted when the fishing
allocation is reached). State fisheries agencies and the
Councils would be requested to provide recommendations for each
fishery, along with the basis for their recommendations.

In order to ensure that all relevant factors are considered
in the allocation process, NMFS would conduct environmental and
socio-economic analyses prior to developing proposed allocations.
NMFS would also review the results of the Stock Assessment Report
(and conservation/recovery plan for depleted stocks) and evaluate

whether any biological considerations (such as the need to
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restrict removals by season, area, age, sex or reproductive
class, or the need for other protective measures) should be
factored into establishing allocations. The Stock Assessment
Report should provide a sound scientific basis for this
determination. In some cases, this adjustment process may result
in a zero allocation to one or more user groups.

NMFS would publish the proposed allocations for all user
groups and all commercial fisheries along with the reasoning for
the allocations, and comments from all interested parties would
be solicited. This is the most appropriate time for public
comment since all interested parties would be able to review thé
resulting allocations and the reasoning supporting these
decisions, and reflect on the impacts individual allocation
decisions might have on local stocks and user groups, including
fisheries.

NMFS would respond to public comments and make any
appropriate changes to the allocations. Affected parties would
then have the right to seek judicial review of NMFS' final
determinations. This approach would provide for adequate review

and involvement by interested and affected parties.

Intentional Non-Lethal Taking
Under the Interim Exemption, commercial fishermen could use
non-lethal measures to deter certain marine mammals from damaging

their gear or catch. These techniques include the use of small
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explosive devices, mechanical and electronic noise makers,
shooting in the vicinity without intent to injure, chasing or
deterring marine mammals with boats, and behavior modification.
In the original proposal, NMFS determined that, although not
conclusive, studies suggest that repeated exposure to harassment
devices could have adverse effects on marine mammal social
behavior, physiology and reproduction. Accordingly, NMFS
proposed allowing use of non-lethal measures only to ensure
personal safety and to protect gear or catch if NMFS determines
by regulation that the taking will not have a significant adverse
effect on the marine mammal stocks.

A number of commenters supported NMFS' position on
addressing intentional non-lethal taking, which has not changed
from the approach taken in the DLEIS. Regulations implementing
this proposal would authorize non-lethal takings only if NMFS
determines that the taking will not have a significant adverse
effect on the involved marine mammal stocks. The regulations
would specify the types of devices and techniques that could be
used, the fisheries in which these devices and techniques could
be used, and any restrictions on their use. This list of
techniques and fisheries could be modified based on new
information. Fishermen operating on vessels registered in the
identified fisheries would be allowed to use the described
methods of intentional non-lethal methods of take to deter marine

mammals from damaging their catch or gear. This authorization
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would be available only for vessels that are required to register
with NMFS (see Categories of Fisheries). Authorizing the taking
by regulation would allow adequate public participation in the

process.

Intentional Lethal Taking

If non-lethal harassment measures are not successful,
fishermen may resort to methods that injure or kill marine
mammals, particularly after suffering substantial damage or loss
to gear or catch. Under the general permits, fishermen were
authorized to take measures that could result in serious injury
or mortality of marine mammals. The Interim Exemption continued
this authorization, with prohibitions on lethal taking of some
species. Since damage to catch or gear caused by marine mammals
is severe at times, fishermen have recommended that the proposal
include provisions for authorizing intentional lethal takes.

The initial proposal prohibited commercial fishermen from
intentionally killing or injuring marine mammals, except to
ensure personal safety. Upon request, exceptions for a fishery
could be made if the lethal taking is necessary to mitigate a
demonstrable significant negative impact on the fishery. A
number of commenters supported the original proposal to allow
intentional lethal taking under certain circumstances.
Intentional lethal takes would be authorized if (1) there is a

demonstrated need, (2) non-lethal means have been tried and were
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not effective, (3) the taking could be conducted within the
‘allocation for Class A stocks, and within the PBR for Class B and
C stocks, and (4) the taking was monitored. Under this proposal,
intentional lethal taking would not be authorized for cetaceans
or depleted pinnipeds.

Lethal takings would be limited under the proposal and thus
would not adversely affect marine mammal stocks. Rather, the
proposal would allow flexibility for intentional lethal taking in
limited situations where personal safety is involved and where
there are significant adverse economic effects on the fishery.
NMFS also would work with the involved fishermen to reduce the
level of interactions with marine mammals and reduce the need for
such removals. Allowing for lethal take under such circumstances
would negate the economic consequences that would occur in some

fisheries where interactions are severe.

MMPA Authorization

In proposing that it should be mandatory for fishermen to
obtain authorization under the MMPA to fish and to take marine
mammals incidentally, NMFS examined the existing requirements on
commercial fishermen. Prior to the 1988 Amendments, the MMPA
prohibited unauthorized incidental takes of marine mammals but
did not require authorization to fish. 1Individual fishermen or
vessels did not need authorization under the MMPA to participate

in commercial fisheries. Instead, fishermen could apply for
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general permits or small take exemptions to authorize the
‘incidental take. Violation of the MMPA occurred only if an
unauthorized take of a marine mammal occurred.

Under the Interim Exemption, to engage lawfully in those
fisheries with frequent (Category I) or occasional (Category II)
takes of marine mammals, vessel owners must register and obtain
an Exemption Certificate for each vessel. Fishermen or vessel
owners are in violation of the MMPA when they participate in such
fisheries without registering with NMFS to obtain an exemption,
whether or not any takes occur.

A number of commenters agreed with NMFS that authorization
both to fish and to take marine mammals should be required under
the MMPA, and that there should be one registration for both.

The approach taken in the original proposal was intended to avoid
problems encountered under both these systems and is adopted in
this revised proposal. Vessel owners operating in certain
fisheries would be required to register annually with NMFS to
obtain an MMPA authorization. For other vessel owners, no
registration would be required.

The mandatory registration system would assist NMFS in
informing and educating fishermen, allocating and monitoring
takes, and enforcing quotas. The registration system would be
similar to that being used under the Interim Exemption, with
modification of categories of fisheries and requirements

associated with the categories. Mandatory registration would
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provide a mechanism through which fishermen's overall awareness
of the problems associated with the incidental taking of marine
mammals and the purposes and goals of the MMPA could be enhanced.
The registration scheme would also provide a practical basis for
gathering information on the nature and level of fishing effort
and the number and kinds of vessels participating in fisheries.
Such information could be used to assess the likely impacts of a
fishery on marine mammal stocks or to monitor the incidental take

in the fishery.

Categories of Fisheries

The original proposal divided fisheries into two categories:
(1) those likely to interact with marine mammals or whose direct
interactions (lethal or non-lethal) may adversely affect a marine
mammal stock; and (2) those not likely to interact with marine
mammals and whose direct interactions do not adversely affect
marine mammal stocks.

Although supporting the general approach of dividing
fisheries, numerous comments stated that a more precise
definition of the term "likely," was required. In attempting to
develop a more precise definition, NMFS concluded that using
likelihood of future interactions as a basis for registration and
other management measures was not adequate. In addition, as
indicated by many comments, the proposal should provide a basis

to establish priorities for dedicating resources on interactions
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between commercial fisheries and marine mammals. NMFS believes
that a more useful approach is to characterize the magnitude and
effects of these interactions, and use this information to
allocate resources to fisheries having significant impacts on
marine mammal populations. This approach ensures that resources
are targeted on problem fisheries rather than dissipated among
all fisheries. A number of steps are involved in the
categorization of fisheries which in turn affect the extent of
monitoring and/or imposed regqulations. This system of
categorizing fisheries provides a useful basis for developing
priorities for allocating available resources.

Historical data would be used to determine which commercial
fisheries interact and do not interact with marine mammals. All
vessels operating in interacting'fisheries would be required to
register and obtain MMPA authorization prior to engaging in
fishing operations. Vessels operating in non-interacting
fisheries would not be required to register. An interaction
would be defined to mean "contact with gear or catch, or
intentional harassment, injury or mortality." The only automatic
consequence of registration is the payment of a nominal fee.
Other potential requirements, such as the extent of monitoring
and/or management would depend on the stocks with which the
fishery interacts.

Based on the best stock assessment data, the status of the

stock would be determined and PBRs would be calculated for each
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marine mammal étock that interacts with commercial fishing
operations. Each interacting marine mammal stock then would be
placed into one of three categories based on whether it is
designated endangered, threatened or depleted and on the level of
removals with respect to the PBR. Class A stocks are designated
as endangered, threatened or depleted, or have total annual
removals (T) equal to or greater than the calculated PBR. Total
annual removal (T) is defined as the sum of removals from all
human sources, including subsistence (Tg), fishing (Ty), public
display (Tp), etc.

Class B stocks are not designated as endangered, threatened
or depleted and have total annual removals less than the
calculated PBR, but are likely to become Class A stocks within
three to five years. To help determine whether a stock belongs
in Class B, the following criteria will be used: (1) total annual
removals are increasing and the present rate of increase is
likely to exceed the calculated PBR in three to five years, and
(2) stocks are declining while removal levels remain stable or
exhibit an increasing trend.

Class C stocks are not designated as endangered, threatened
or depleted, have total annual removals less than the calculated
PBR and are not likely to become Class A stocks in the next five
years.

Fisheries would be categorized on the basis of the marine

mammals with which they interact. Any fishery interacting with a
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Class A stock would be designated as a Class A fishery. A
fishery not interacting with a Class A stock but interacting with
a Class B stock would be designated a Class B fishery. All other
interacting fisheries would be designated Class C fisheries (see
Table 1).
1. Class A Fisheries

Under this proposal, vessels operating in Class A fisheries
are required to register with NMFS. In addition, these fisheries
may be subject to comprehensive monitoring on an annual basis and
to restrictions to reduce the level of removals. Prior to
determining the need for monitoring and/or restrictions, the PBR
for Class A stocks would be allocated among the different user
groups (public display (PBRp), fishing (PBRy), research (PBRR) ,
subsistence (PBRg), etc.). The total PBRp would be allocated
among individual fisheries'(AI). Allocations would be based on
the following criteria (1) socio-economic needs, (2) biological
considerations outlined in the Stock Assessment Reports, (3)
historical take rates, (4) past performances to reduce take, and
(5) the ability to reduce takes.

The part of the PBR allocated to fishing, (PBRp) , represents
the maximum number of removals that would be allowed from all
fisheries combined. The maximum number that an individual
fishery could take would be the quota for that fishery. This
number would provide a "benchmark" for determining the need for

annual monitoring and/or restrictions.

% % % DRAFT INTERIM PROPOSAL * % *



61

If the estimated number of removals from all fisheries,

(Tg) , in a given year is less than the fishing allocation,

(PBRp), no immediate restrictions would be needed nor would
annual monitoring be required. NMFS would work with fisheries
with large numbers of removals to develop ways to reduce the
number of removals. If this is not successful, then restrictions
may be imposed on the fishery. Monitoring for these fisheries
will be conducted intermittently, every two to five years or at
the discretion of NMFS.

However, if the total removal from all fisheries, (Ty), is
greater than the fishing allocation, (PBRg), annual monitoring of
some or all of the involved fisheries would be required and
immediate restrictions may be applied to some or all fisheries.
NMFS believes that monitoring efforts and restrictions should be
focussed on fisheries taking more than 10 percent of the total
allocation to fisheries, (PBRy). The need for annual monitoring
or restrictions would be determined on a fishery-by-fishery
basis. NMFS does not anticipate placing restrictions on
fisheries taking less than 10 percent of the total allocation to
fisheries. Monitoring of these fisheries would occur in a two to
five year cycle or at the discretion of NMFS.

Fisheries with large incidental removals may be restricted
to reduce the impact to the involved marine mammal stocks and may
require annual monitoring. Management measures could include

reduced fishing season, gear, area or time of day restrictions,
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or other means of reducing removals. The regulations
establishing the specific management measures would be developed
with input from fishermen and environmental groups through
notice-and-comment rulemaking. In addition, if the expected
removals are greater than the allocation, (A;), these fisheries
would be monitored on an annual basis. The monitoring program
would be designed to estimate removals in a timely manner so that
actions could be taken to prevent any quota from being exceeded
during the year. Management measures would be triggered at a
certain removal level to prevent the allocation from being
exceeded. Fishermen operating in that fiShery would be informed
in the most expeditious manner practicable of the pending
restriction(s). Notification also would be made in the Federal
Register, but the restrictions would not take effect for at least
five working days from the date of publication. Management
measures would vary, depending upon the circumstances, which
could range from a requirement of 100 percent observer coverage
to a prohibition on landings or additional fishing.

2. Class B Fisheries

Vessels operating in Class B fisheries are also required to
register with NMFS. These fisheries would not require annual
monitoring. NMFS would work with Class B fisheries that remove
large numbers of marine mammals to develop ways to reduce the
number of removals. Class B fisheries would be monitored every

two to five years or at the discretion of NMFS.
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3. Class C Fisheries

Vessels operating in Class C fisheries would be required to
register with NMFS and may require monitoring every five to ten
years, depending on the level of incidental removals. NMFS does
not anticipate the need for management measures in these
fisheries, except in unusual circumstances.

4. List of Fisheries

Based upon the best available information, a proposed List
of Fisheries will be published annually. This list will identify
fisheries that interact with marine mammals and those that do
not. Interacting fisheries will be divided into Class A, Class
B, and Class C fisheries. This list will explain the basis for
categorizing the fisheries. When the available information is
equivocal, the fishery will be placed in the more restrictive of
the two Classes to increase the likelihood that the fishery will
be monitored. The proposed List of Fisheries will be made
available for public review and comment. After consideration of
public comments, a final List of Fisheries will be published in
the Federal Register.

NMFS believes that the proposed system for categorizing
fisheries will provide a basis for the efficient allocation of
resources. This approach avoids the need to register vessels
operating in fisheries not interacting with marine mammals. In
addition, this approach focuses resources on fisheries which are

most likely to be having adverse impacts on marine mammals.
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Enforcing Quotas

In the DLEIS, NMFS proposed an array of actions that would
be taken to enforce quotas when it appeared that they were going
to be reached or exceeded. This revised proposal has been
changed to include provisions to regulate a fishery at the
beginning of the year to reduce removals in cases where the
removal level is large and is estimated to be greater than the
allocation for the fishery.

For Class A fisheries, NMFS would compare the estimated
total removal for all fisheries (Tp) with the total estimated
fishery allocation, PBRp. If the total removal is less than
PBRp, no immediate reqgulation would be needed and annual
monitoring would not be required.

If the total removal from fishing (Tp) is greater than PBRp
for an individual stock, NMFS will evaluate the situation to
determine the need for regulation. If the take by a fishery
(Tg, 1) is less than 10 percent of the total allocation to
fisheries, PBRy, and the estimated individual fishery take is
less than or equal to the individual fishery allocation (A7) (i.
€., quota), then it is unlikely that immediate regulation or
annual monitoring would be required (the subscript I identifies
an individual fishery and the sum of all fishery specific
allocations (A;) equals the total fisheries allocation (PBRg) ) «

Fisheries expected to exceed their quota and having a high

removal level are the most likely to be regulated and require
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annual monitoring. Regulations could implement immediate
‘restrictions or identify conditions that would trigger
implementation of restrictions, such as time, area or gear
restrictions. Such conditions could include reaching a certain
level of removals. Immediate restrictions could include measures
such as reduced fishing season, gear, area or time of day
restrictions, or other means of reducing removals. The goal of
immediate regulations would be to implement measures before
fishing commences to keep removals by the fishery within
allocated levels, and the goal of identifying conditions that
would trigger restrictions would be to allow fishing operations
to continue uninterrupted as long as quotas are not likely to be
exceeded. In either case the restrictions would remain in effect
only if they were needed tovprevent quotas from being exceeded.

Regulations establishing the restrictions would be developed
with input from fishermen and environmental groups and would
involve notice-and-comment rulemaking. Restrictions would vary,
depending upon the situation, and could range from a requirement
of 100 percent observer coverage to a prohibition on landings or
additional fishing.

In addition, for these fisheries, the monitoring program
would be designed to estimate removals in a timely manner so that
appropriate action can be taken to prevent a quota from being
exceeded during the year. If immediate restrictions are placed

on a fishery, and it is unlikely that the quota will be exceeded,
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then annual monitoring may not be required. Fishermen holding an
'MMPA registration for that fishery would be informed in the most
expeditious manner practicable of the pending conservation
measures/restriction(s). Notification also would be made in the
Federal Register, and the restrictions would not take effect for
at least five working days from the date of publication.

The method(s) used to limit and control incidental takes
would be as flexible as possible to manage the allocation with as
little impact on commercial fishing operations as practicable.
This proposed system directs actions at the problems, and not at
fisheries with a remote likelihood or no known occurrence of
lethal takes.

NMFS would work with the involved states and Regional
Fishery Management Councils to implement any actions to keep from
exceeding allocations. For example, restrictions in state-
controlled fisheries could be implemented through cooperative

agreements between the state and NMFS under section 112 of the

MMPA.

Monitoring Removals

This section discusses the type and level of removal
monitoring proposed by NMFS. Under the original proposal, there
was broad-based authority to monitor the removals of marine
mammals during commercial fishing, including on-vessel observers,

remote~platform observers, and logbook reporting by fishermen,
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and available indirect methods that are accurate/precise and
cost-effective (see Figure 9). Most commenters agreed with this
approach, but many suggested focussing monitoring resources on
problem areas. Under this proposal, NMFS would retain the broad
authority to monitor fisheries, but would focus resources on
Class A fisheries. (The new system for categorizing fisheries
would provide a basis for ranking monitoring needs.)

To accurately assess the effects of removals on marine
mammal stocks, a comprehensive long-term monitoring program is
required. Without such a program, it will not be possible to
estimate removals from marine mammal stocks with acceptable
precision. Authorizing removals without the appropriate
monitoring can jeopardize the long term health and persistence of
the affected marine mammal stocks.

For the monitoring program to be effective, it must be
flexible and responsive to (1) current removal levels, (2) stock
status (e.g., endangered, threatened or depleted), (3) the types
of data required, (4) fishery observation constraints (direct or
indirect), (5) the level of precision required, and (6) the
timing of required removal estimates (critical when the
possibility of exceeding quotas exists). In addition, the design
of sampling programs to collect requisite monitoring data must be
statistically sound, and, when possible, should use existing data
to enhance future sampling efforts. Sampling designs must be

adaptive and capable of assessing the success of restrictions in
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keeping removals within quotas. NMFS intends to use a
combination of direct and indirect monitoring designs to estimate
removals.

One of the primary goals of the MMPA was to reduce the
incidental mortality of marine mammals to insignificant levels
approaching a rate of zero. During the initial phase of a
monitoring program, observer effort generally is allocated
randomly throughout the fishery. All vessels within the fishery
have a similar probability of being selected for observer
placement throughout the fishing season or calendar year.
However, in subsequent years, observer effort will focus on those
times and locations where commercial fisheries operations
significantly overlap with the known distribution of marine
mammal species taken incidental to the fishery.

A monitoring program should provide an adequate estimate of
the number of removals, evaluate the extent of takes relative to
the fishing effort, and also be able to evaluate the observed
incidental take relative to a fishing technique or gear type
(i.e., does the take occur near the middle or end of a gillnet,
near the float line, etc.,). For example, over the past two
years, NMFS has instituted performance standards for U.S.
skippers in the purse seine fishery for yellowfin tuna in the
eastern tropical Pacific. In combination with restrictions on
certain fishing practices (i.e., elimination of "sundown" sets),

the level of incidental mortality has been significantly reduced.
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Instituting similar programs in other fisheries may also reduce
mortality levels in these fisheries.

Fisheries requiring observers will be ranked in priority
order based on the perceived or known impact of current removals
on stocks. This will allow for the more efficient allocation of
available monitoring resources to "problem" fisheries. This is
not to say, however, that fisheries exhibiting low removal levels
will not be monitored. Rather, monitoring in these fisheries
would occur at a lower frequency and require fewer resources.

The periodic allocation of minimal sampling effort to "non-
problem" fisheries provides a mechanism to detect changes in
incidental removals by those fisheries, while minimizing
interference with the fishery.

1. Observers on Vessels

NMFS proposes that Congress grant it the authority to place
an observer on any vessel, whether or not there is a registration
requirement. Observers are an effective way of monitoring marine
mammal removals, as trained observers are able to provide
reliable data and samples on the environmental, oceanographic,
and biological factors related to the removals. Comments
received on the original proposal indicate a high level of
support for the proposal to place observers on vessels to monitor
removals, especially if the placement is targeted on fisheries in
which removal levels are thought to have significant adverse

effects on marine mammal stocks. The level of observer coverage
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within a fishery will depend on the characteristics of the
fishery (e.g., removal rates relative to the allocated PBR), the
required precision of removal estimates and timing of required
removal estimates. In some instances, NMFS may require 100
percent observer coverage, especially when a quota is being
approached. NMFS believes that adequate estimates of total
marine mammal incidental take within a fishery should have a
Coefficient of Variation (CV) of 20 percent or less. When 106
percent coverage is not required, the actual level of observer
coverage will be based on available information on the fishery;

An example of how available data will be used to optimize
future sampling is depicted in Figure 10. Based on an initial
observer coverage rate of 4 percent and CV of 57 percent for
marine mammal removal rate, the graph indicates the required
sample size (percent observer coverage) for varying CV levels.
To decrease the CV to 20 percent would require that observer.
coverage be increased to approximately 30 percent of the fishing
effort. As can be seen in Figure 10, an increase in observer
coverage above the 30 percent level does not improve precision
enough to justify the additional expense. As more data become
available, the sampling design will be optimized both spatially
and temporally.

NMFS believes that monitoring marine mammal removals should
be done in conjunction with other monitoring efforts where

possible. State and Federal fishery monitoring operations or
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observer programs, such as the observer programs under the
Magnuson Fisheries Conservation and Management Act, should gather
information on the frequency of marine mammal occurrence and
incidental take. Several comments received on the initial
proposal indicate support for "dovetailing " with other observer
programs having similar mandates and information needs, wherever
possible.

2. Remote-Platform Observers

NMFS also would have the authority to use remote-platform
observers to monitor fisheries. The term "remote-platform" is
defined broadly to include any structure, stationary or mobile,
that is separate from the fishing vessels. A platform could thus
be an aerial platform, a cliff along the shore or a dedicated
observer vessel. Use of trained observers operating from
platforms may be practical for monitoring marine mammal
incidental catch in some fisheries, especially when observers
cannot adequately sample portions of a fishery (i.e., an entire
class of vessels).

These alternate observation techniques could be very
effective when (1) the size of the monitored vessel precludes
observers from boarding (i.e., safety reasons), (2) fishing
vessels are aggregated so that several may be monitored at the
same time, or (3) fishing techniques include long soak times
during which no data can be collected. For example, the Columbia

River salmon gillnet fishery, with several hundred small vessels,
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would require large numbers of observers for adequate coverage if
each observer monitored only one vessel. Using dedicated vessels
to ferry observers among fishing vessels has reduced the number
of observers needed to provide adequate vessel coverage. The use
of remote-platforms could, however, limit the types of data
(i.e., biological samples) that are collected, because observers
do not board the fishing vessels. When developing remote-
platform sample designs, every attempt will be made to maximize
the types and quality of data collected.

3. Fishermen lLogbook Reports

Under the proposal, NMFS would have the authority to require
logbook or other reporting of fishermen. NMFS does not
anticipate a widespread requirement for logbooks; rather, it
would use its authority to obtain information on certain
fisheries for specific reasons. Fishermen's reports may be used
with observer data to determine the extent of marine mammal
incidental take within any fishery and to determine total annual
fishing effort. The scientific usefulness of logbook data is
currently being evaluated by NMFS. Comments received on the
initial proposal suggest a high level of support for requiring
some form of logbook reporting, especially if the data can be
compared to, integrated with, and reviewed for accuracy against

the data collected by observers.
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4. Indirect Indices

Other forms of indirect monitoring could include, but not be
limited to, stranding reports. For example, a whale found
stranded and net-entangled may, in certain circumstances where
fisheries can be identified, be considered a fishery-related
incidental mortality. Such information may be useful in
determining whether or not observers should be placed in certain
fisheries. Any integration of stranding data with incidental

take data would have to be handled on a case-by-case basis.

User Fees

For any proposal governing interactions between marine
mammals and commercial fishing operations to be successful,
adequate funding must be available on a consistent basis to
implement the proposal, including programs to monitor marine
mammal stocks and incidental takes. Two sources of funding are
proposed to support the programs presented under the proposed
management proposal, standard registration and fishery-specific
user fees. Proceeds of a standard registration fee would cover
costs of the registration program and fishery-specific user fees
could be assessed for enhanced monitoring requirements in
particular fisheries.

NMFS continues to believe that funding from a registration
fee should provide a stable basis for funding the administrative

components of the proposal. However, when PBR gquotas are likely
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to be exceeded, NMFS believes that increased mandatory coverage
would be necessary (possibly 100 percent coverage) to ensure that
quotas are not exceeded and that such costs should be borne by
the industry. This proposal presents an approach to calculating
the costs of funding observer programs in these circumstances and
presenting commercial fishermen with the option to pay these
costs as the price of continued fishing.

Several commenters were concerned that NMFS had not
adequately defined in the original proposal what situations might
require industry funded observers. As a consequence, these
commenters feared commercial fishermen might be liable for open-
ended supplemental funding. As explained above, commercial
fishermen will not be required to pay for base observer programs
to monitor removals of marine mammals. However, there will be
occasions when the number of removals is approaching the quota
and some acﬁion is required to prevent exceeding the quota,
including closing or restricting the fishery. If methods that
may minimize or prevent additional removals are identified, then
fishing may be allowed to continue if there is adequate observer
coverage. In some cases, the amount of observer coverage may
increase substantially over the base level and may reach 100
percent. Such observer coverage will present an extraordinary
cost. The additional observer costs necessitated in these
situations should be borne by fishermen who wish to continue

operating in the fishery. NMFS would calculate the costs of
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providing increased observer coverage and provide fishermen with
the option of paying these costs or discontinuing fishing.

Based on present costs of the MMPA observer program, NMFS
plans to determine the estimated cost per vessel for the required
level of observer coverage. If additional observer coverage
becomes necessary, NMFS will provide observers and authorize the
continuation of the fishery on a vessel-by-vessel basis.

Observer fees would be received by NMFS prior to any further
commercial fishing.activity. The estimated vessel cost will give
commercial fishermen a basis for making decisions whether to pay
the costs of continued fishing. Practical issues might influence
actual costs; for example, the proximity of observer vessels or
platforms might reduce actual costs, whereas the need to have
observers on standby while decisions are being made might require

upward adjustment of the figures.

Implementation Date

The proposal would be implemented in a step-wise, but .
expeditious, manner over a two-year period after legislation is
signed by the President. NMFS believes that two years are
necessary to implement fully its proposal, including the
preparation of Stock Assessment Reports, the establishment of
Scientific Review Groups, the establishment of long-term
monitoring programs, and to provide adequate opportunity for

public participation. In the interim, this proposal would be

% % % DRAFT INTERIM PROPOSAL * * *



78
phased in. It would not be appropriate to continue the Interim
Exemption of the 1988 Amendments, because there are few limits on
marine mammal removals, and even these are not always adequate.
For example, under the Interim Exemption a total of 1350 Steller
Sea Lions may be killed; the stock cannot withstand continued
removals at that level, and there is no demonstrated need for it.
Procedural regulations would be in place within the two-year
period following the end of the Interim Exemption period.

This procedural, "frame-work" rule will establish, among
other things, the Scientific Review Groups; guidelines and
instructions for establishing taking allocations, categorization
of fisheries, implementing a fee schedule, etc. It should be
noted that this rule will not establish fishery-specific
regulations (e.g., establishing marine mammal quota(s),
monitoring incidental take levels, and restrictions on fisheries

to avoid exceeding quotas).

Phased Strategy

NMFS believes that total annual removals of some marine
mammal stocks may exceed the PBR in the initial years after the
implementation date of the proposal. Fisheries interacting with
these stocks either would be closed or severely restricted
starting in 1995 if total removals were not reduced to levels
less than or equal to the PBR (NMFS terms this strategy as "non-

phased"). 1In some instances, closure may be the only recourse,
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while in other cases a "phased" strategy, which gradually reduces
total removals to levels below PBR, may be more appropriate.
Under a phased strategy, total removals could be‘greater
than the PBR during initial years of the proposal, before being
reduced to levels less than the PBR. However, significant
reductions in takes would occur each year. Adopting a phased
strategy results in reducing removals, but over a longer time
frame when compared to the non-phased reduction strategy (Figure
11A). A requirement of the phased strategy would be that total
removals must decrease at a rate such that they would be less
than or equal to the PBR about two years after the implementation
date of the proposal. By adjusting annual reductions in removal
rates, population recovery times can be calculated. An example
of population trajectories for phased and non-phased strategies
is shown in Figure 11B. While population size asymptotes for
each strategy are similar, their realizations occur over
different time scales. By varying annual reductions of removals,
the effects to population recovery times can be determined,
allowing for the optimization of the strategy. For those
fisheries in which removals are significantly greater than the
calculated PBR levels, the phased strategy could be employed.
Removal reduction schedules will be developed by NMFS and the
appropriate fisheries with the goal of reaching PBR levels by

December 31, 1997.
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Use of a phased strategy would allow commercial fishing and
other marine activities to continue, despite the number of
removals being greater than the PBR, while also allowing stocks
to rebuild by reducing total annual removals. The gradual
reduction of removals will occur through gear modifications
and/or spatial and temporal closures. In short, NMFS' overall
conservation goal will be achieved without undue economic impacts

to the commercial fishing industry.

Applicability to Native Americans

Marine mammals are incidentally taken in commercial and
subsistence fishing operations by Native Americans. A Some Native
American groups believe that the MMPA does not apply to their
fishing operations in traditional fishing areas. In addition,
there are persistent questions as to whether Northwest Treaty
Indians have treaty rights to take marine mammals for subsistence
purposes, as the current subsistence exception in the MMPA only
addresses Alaska natives. In the proposal, NMFS determined that
it must consi@er all takes of marine mammals, by Native Americans
as well as others, to.prevent the involved marine mammal stocks
from being disadvantaged.

Some commenters stated that changes in subsistence takes
should be considered in any comprehensive scheme. Under the
proposal, any amendments to the MMPA to establish a new proposal

to govern the incidental taking of marine mammals during
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commercial fishing operations should (1) address whether all or '
part of the requirements for authorizing theé incidental take of
marine mammals, including permit or other authorization
requirements, fees, and the application of fishery restrictions
and closures, apply to Native Americans, especially those
exercising treaty fishing rights; and (2) specify which of the
existing prohibitions in the MMPA are intended to apply to Native
Americans and take precedence over treaty Indian rights. The
initial proposal would not affect exemptions for Alaskan natives
as described in section 101(b) of the MMPA.

As described in the Allocating PBRs section above, NMFS is
proposing to take a wide range of actions to reduce all sources
of removals under this proposal. To be successful in protecting
marine mammal stocks, the proposal must regulate all sources of
removals in some fashion. In general, the comments supported a
comprehensive approach to resource management that addressed all
sources of removals and did not single out some sources and
eliminate others which could have a significant impact on

removals.

,Ia
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AGENDA C-1(c)
UNITED STATES DEPARTMENT

National Oceanic and Atmospher DECEMBER 1991
National Marine Fisheries Service

P.O. Box 272723

Juneau, Alaska 3530i-:1777

October 24, 1991

Clarence G. Pautzke
Executive Director

P.O. Box 103136
Anchorage, Alaska 99510

hdfggg
Dear Clarence,

We have transmitted to your office the proposed rulemaking for
Amendment 25 to the Fishery Management Plan (FMP) for Groundfish of
the Gulf of Alaska, and Amendment 20 to the FMP for the Groundfish
of the Bering Sea and Aleutian Islands Area Groundfish. These are
the Steller sea lion protection amendments.

As we indicated in the transmittal letter, the rulemaking proposes,
in part, to prohibit trawling within 10 nautical miles (nm) of sea
lion rookeries in the Gulf of Alaska, the Bering Sea, and the
Aleutian Islands area. This change, while not in conflict with the
language of the text for Amendments 20 and 25, differs from the
Council recommended implementing regulation for Amendment 20. The
Council's recommended regulation had limited the prohibition
associated with the Aleutian Islands to retention of pollock while
trawling within 10 nm of the sea lion rookeries, but would have
allowed continued trawling for other groundfish within the
protected areas.

Our proposed change makes the Aleutian Islands prohibition ,
consistent with the same prohibition proposed by the Council for
the sea lion rookeries in the Bering Sea and in the Gulf of Alaska.
We will be requesting comments on this change from the Council, as
well as comments from the public during the comment period.

We believe our proposed change is necessary for two reasons.

First, the problem of the sea lion decline, as discussed in the
environmental assessment prepared for these amendments, pertains to
the Aleutian Islands, the Bering Sea, and the Gulf of Alaska.
Although causes for the decline in the sea lion population are not
understood, adverse interactions between fishermen and sea lions
are possible within all three areas. The environmental assessment
discusses possible gear entanglements and reduced food availability
among these adverse interactions. Reducing the likelihood of
adverse fishery-related effects to sea lions forms the basis for
the trawl closures within 10 nm of the sea lion rookeries. We have
no information to expect that these interactions would be less
important in the Aleutian Islands. In fact, NMFS information from
the 1991 fishery suggests the opposite is true; as of April 1991,
all of the observed 1991 groundfish fishery lethal incidental takes
of sea lions (six animals) occurred within 10 nm of Aleutian Island
sea lion rookeries.,




Second, we have a real concern about the enforceability of the
Council's recommendation that would prohibit retention of pollock
on board vessels when trawling within 10 nm of the rookeries.
Although we could establish an enforcement program through the use
of recordkeeping requirements, such enforcement is only effective
if vessels can be boarded and their records inspected. Given
available enforcement resources, however, we do not believe
enforcement would be adequate without undermining enforcement
elsewhere. Although still difficult, aerial surveillance would
render total closures to trawling more enforceable.

Although we are concerned about potential economic losses to
certain groundfish fisheries, e.g. the Atka mackerel fishery, the
decline in the sea lion population is such a serious matter, we
must aggressively take steps to reduce fishery impacts on the
population. At this time, we believe that the reasons justifying
total trawl closures within 10 nm of the Gulf of Alaska and Bering
Sea rookeries also apply to rookeries in the Aleutian Islands. The
Council will have opportunity to comment on the rulemaking at its
December Council meeting. The final implementing regulations could
be changed to reflect comments received.

Sincerely,

)

fé&: Steven P yer
Director, Alaska Region
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Possible Schedule for Amendment 2025
(Sea Lion Protective Measures)

September 27, 1991
October 30, 1991
October 31, 1881

November l-185

' November 15, 1991

December 30, 1991
Dac 31 = Jan 17

January 20, 1992

Council adoption of Amendments 20
and 25.
Express mail amendment package to FCM.

Day 0. Raceipt Date. Tha Receipt Date
means the Sth day after the day on which
the Counclil transmits the amendment to
the Sacretary. Day 1 starts the day
after the Receipt date.

15 initial reviaew.

Day 15. Publish proposed regulations in
the Federal Register for a 45-day
comment peried,

Day 60 (Sunday). Comment period ends.
14 working days, not counting New Year's
and a week end. Approve the amendments
and file final regulations with the
Office of the Federal Register.

Approval of the amendments may occur at
any time subsequent to the 60th day
after the receipt date and before the
95¢th day from the receipt date.

Cooling off period waived. Regulations
made effective. Note January 20
(Monday) is a Federal holiday, so
requlations must be filed January 17
(Friday).
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Billing Code: 3510-22

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric Administration (NOAA)

50 CFR Parts 672 and 675

(Docket No. ]

RIN 0648-

Groundfish of the Gulf of Alaska, and Groundfish Fishery of the
Bering Sea and Aleutian Islands Area

AGENCY: National Marine Fisheries Service (NMFS), NOAA, Commerce.

ACTION: Proposed rule; request Zor comments.

SUMMARY: The Secretary of Ccmmercz (Secretary) proposes
reguiations to implement Amencment Z5 to the Fishery Management
Plan (FMP) for Groundfish of the Gulf of Alaska and Amendment 20 to
the FMP for the Groundfish Fisnerv of the Bering Sea and Aleutian

Isiands area. These regulati :r2 proposed to implement the

(9]

Z2llcwing zmenament NEasurss: . rear round trawl closures in the
Gulf cf Alaska and Bering Sea.:lsutian Islands area within 10
nautical miles (nm) of xey St=zil=r sea lion rookeries; and (2) new

Gulf of Alaska pollock management Zistricts, and a limitation on
collcck seasonal harvest allcwancss specified for these districts.
These acticns are necessary to minimize potential adverse effects
of groundfish fisheries on Steiler sea lions. They are intended to
further the goals and objectives ccntained in both FMPs that govern

these fisheries.



DATE: Comments are invitad until (insert date 45 days aftar date

of filing for public inspection by the Office of the Federal
Register].

ADDRESS: Comments may be sent to Dale R. Evans, Chief, Fishery
iManagement Division, Alaska Region, National Marine Fisheries
Service, P.0. Box 21668, Juneau, AK 99802. 1Individual copies of
proposed Amendments 20 and 25 and the associated environmental
assessment/requlatory impact review/initial regulatory flexibility
analyses (EA/RIR/IRFAs) may ce obtained from the North Pacific
Fishery Management Council, P.0O. Box 103136, Anchorage, AK 99510.
Comments on the environmental assessments are particularly

requested.

FCR FURTHER INFORMATION CONTACT: Dale R. Evans, Chief, Fishery

Management Division, NMFS, 907-386-7228.

SUPPLEMENTARY INFORMATION:

3acikgrzund

The domestic and foreigg srounafish fisheries in the Exclusive
Economic Zone (EEZ) of the Guif cf Alaska (GOA) and Bering Sea and
Aleutian Islands Area (BSAI)} are managed by the Secretary according
to FMPs prepared by the North Paciiic Fishery Management Council
(Council) under the authority of the Magnuson Fishery Conservation

and Management Act (Magnuson Act). The FMPs are implemented by 7

39 ]



requlations for the foreign fishery at 50 CFR Part 611 and for the
U.S. fishery at 50 CFR Parts 672 and 675. General regulations that

also pertain to the U.S. fishery are implemented at 50 CFR Part

620.

At times, amendments to the FMPs and/or their implementing
requlations are necessary to respond to fishery conservation and
management issues. Amendments 20 and 25 to the two groundfish FMPs
are proposed to minimize potential impacts of the groundfish

Iisheries on Steiler sea iions  sea lions).

The BSAI and GOA groundfish Zisheries developed in the
geographic area that has historically supported the majority of the
sea lion breeding population. In this same geographic area, the
numper of sea lions counted cn rcokeries declined about 78 percent
during the years 1956-1990. CZauses of the observed decline are not
kxnown, but could be related ¢ chianges in the sea lion's food
availability, intentionali kiiling, incidental take by fishing gear,
and <isease. In respcnse =c Tns :cdulation declines, sea lions
have ceen iListed as threatzned uncer authority of the Endangered
Species Act (55 FR 49204, lovempexr 26, 1990).

Sea lions and commercial Zizneries are known to interact in
ways that may be detrimental <c zoth fishermen and sea lionms.
Potential adverse effects of the ilaska groundfish fishery on sea

lions include: (1) reduction of Zcod availability (quantity and/or

)



quality) due to groundfish harvests, (2) unintentional entanglement
of sea lions in fishing gear, (3) intentional harassment (including
killing and wounding) of animals by fishermen, and (4) disturbance

Dy vessels and fishing operations in rookery and foraging areas

that are important to sea lions.

During its September 23-29, 1991, meeting, the Council
reviewed information and analyses contained in draft EA/RIR/IRFAs
that were prepared to analyze possible groundfish management
measures that might be implemented for purposes of affording
protection to sea lions. The Council recognized that actual
reasons for declines in sea lion populations are not known, but
that changes in the conduct ci the groundfish fisheries should be
implemented in an attempt to mitigate potential impacts of
groundfish Zishing on sea lions. <Consequently, the Council

considered measures that would:

(1) geographically separate
sroundfish fishing from important sea lion foraging habitat, and
(2) spread the fishing effor:, -oth geographically and over time,
sraventing zacdverse erffect that 21zht result from intense fisheries

in localized areas.

The Council reviewed actions taken by NMFS to-date to afford
more protection for sea lions. NMFS implemented the following
conservation measures coincident with the 1990 "threatened" listing
under the Endangered Species Act: (1) all vessel entry within 3 nm

of sea lion rookeries in the GOA and BSAI was prohibited;
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(2) shooting at or near sea lions was prohibited; and (3) the
allowable level of incidental sea lion mortality resulting from
commercial fisheries in Alaskan waters was reduced. On June 19,
1991, NMFS implemented an emergency rule under the authority of the
Magnuson Act that prohibited groundfish trawling within 10 nm of
GOA sea lion rcokeries, and placed further time and area
constraints on the GOA pollock harvest (56 FR 28112). These

measuras will expire on December 18, 1991.

The Council considered testimony from its Scientific and
Statistical Committee, Advisory Panel, and representatives of the
fishing industry concerning possible management measures that might
better protect sea lions. The Council also heard testimony from
NMFS officials concerning provosed management measures analyzed in

the draft EA/RIR/IRFAs orepared Zor Council consideration.

After considerable discussicn, the Council adopted the

follcwing management measur=as:

(1) Areas would be closea :2 Zishing by vessels using trawl
gear within 10 nm of sea licn zcokeries located in the GOA and in

the Bering Sea subarea of the 2SAI: in the Aleutian Islands subarea

gear would be rrohibited during the period that vessel fished

within 10 nm of sea lion rookeries located in the Aleutian Islands

(§]]



subarea. Fishing by vessels using hook-and-line and pot gear would
still be allowed between 3 and 10 nm of rookery sites in the GOA

and BSAI.

(2) In the GOA, the specified total allowable catch (TAC) for
pollock in the combined Western/Central (W/C) Regulatory Area,
would be further divided into three pollock management districts.
Further, the existing Shelikcf Strait District, for which an
interim pollockATAC has been established for purposes of collecting
data during the pollock roe season, would be rescinded. 1In
addition, a limitation would be imposed on the amount of a pollock
quarterly harvest allowance that might be available in any of the
three GOA pollock management districts as a result of unharvested

pollock from previous quarterly allowances.

A description of, and the reasons for, each of these measures

follow:

isning rsstrictisng -sizhis ) am of sea lion rookeries.

Year-round closures to vesselis using trawl gear within 10 nm of
rookeries located in the GOA and in the Bering Sea subarea are
intended to geographically separate trawl fishing operations from
important sea lion breeding and Zcraging habitat, thereby reducing
any effects that groundfish trawliing may have on sea lions,

particularly to their foraging success. In the Aleutian Islands

[6))



subarea, the prohibition to pollock retention by any vessel using
trawl gear if it fished within 10 nm of sea lion rookeries is
intended to reduce removals of pollock, which are a large component
cf the sea lion diet. Continued harvests of cther groundfish,

principally Atka mackerel, would be allowed to continue.

These restrictions near sea lion rookeries highlight the
importance for sea lion breeding, opupping, and foraging. Sea
lions also use rookery sitas during the non-reproductive season for
rest and rerfuge. Protection of rookeries are essential to the

survival and recovery of sea lion populations.

The prcposed trawl clicsures are intended to reduce likely
interactions Zetween vessels and sea lions. These interactions can
result in unintsntional capturz znd mortality of sea lions. An
astimated 21,CC0 sea lions were xilled incidental to BSAI and GOA

88. Such incidental mortality

~rawl Zisheries between 1973 znd .2

may have ceen z contributing czuse in the observed sea lion decline

oL zhe sea _ion populaticn . th= ZSAI and 6 zercent of the decline
in the GOA dur:ng this cter:ca. ivailable data indicate that the
~umber of sea _ions killed -nciiZental to BSAI and GOA groundfish

fisheries has declined sign:Zicantlvy in recent years. Based on
fishery observer data, NMFS =sstinates that 23 sea lions were taken
incidental zo 3SAI and GOA crcuncdfish trawl fisheries during 1990.
Available NMFS data indicate that a3 similar number will be taken in

1991.



Delibzrate killing of sea lions by fishermen and othears is
also considered to be a possible contributing factor in the
observed population decline. In 1990, NMFS prohibited intentional
xilling or wounding of sea licns, including shooting near or at the
animals. This prohibition, as well as the 3-mile rookery buffer
zones, have probably significantly reduced, but not entirely

eliminated, this source of mortaliity.

The proposed closures also are intended to reduce competition
between commercial groundfish Zishermen and sea lions for available
groundfish in important foraging habitat. The BSAI and GOA
groundfish fisheries harvest Iish stocks that are major components
of the sea lion's diet. Large Zisnery harvests from areas proximal
to sea lion rookeries could interZere with the sea lion foraging

afficiency.

The Council considered wnether larger or smaller closures than
i0 nm should te implemented. Inicrmation based on satellite data
obtained Irom nursing Zemais i3z .icns during the breeding season
showed that these sea lions swim zn average distance of eight nm on
a Ieeding trip. Ten nm apprcximatss this average. Although other
observations indicate that sea licns can forage beyond 10 nm from
rookeries, the proposed closurss trotect zones proximal to
rookeries, which are likely to e :important feeding areas

throughout the year.

w



The Council considered whether all gear types should be
prohibited within the 10-mile closures. It determined that
groundfish harvests by vessels using hook-and-line and pot gear
within the closed areas would continue without restriction. The
primary reasons for excluding cnly trawl gear are: (1) the trawl
fishery harvests the majority of the catch, (2) the risk of lethal
incidental take of sea lions in non-trawl gear is low, and (3)
groundfish harvest with trawl gear results in the bycatch of other
non-target species, such as juvenile pollock, squid, octopus, and

herring that are also important tr2y items for sea lions.
Secretarial determinations

With one exception, the Secresrtary preliminarily concurs with
the Council rscommendation T2 Z=strict trawling around sea lion
rookeries located in the GOA and the Bering Sea subarea. With
respect to measures applying tc the Aleutian Islands subarea,
however, the Secretary notes =22 Zcuncil's recommendation would
oronibit zetention of pollccit v :inv vessel using trawl gear when

it fished within the 10 nm ci =z _ion rookeries.

The Secretary has determined znat the Aleutian Island measure
would be inconsistent with the -=zasons justifying total closures
around the GCA and Bering Sea sucarea rookeries, including the need
to prevent unintentional capture znd possible sea lion mortality.

Allowing trawling within 10 =m ci the Aleutian Island rookeries for

A1%)



non-pollock species would not geographically separate important sea
lion foraging habitat from the trawl fleet as intended, and that
negative interactions may occur. In fact, NMFS information from

he 1991 fishery through April 1991, shows that all of the observed

cr

1991 groundfish fishery lethal incidental takes of sea lions (six
animals) occurred within 10 nm of Aleutian Island sea lion
rookeries. Adverse interactions, therefore, between trawl vessels
and sea lions might be expected independent of the groundfish

species being fished.

The Secretary also has determined that prohibiting retention
of pollock during the period that vessels trawl in any of the
Aleutian Island closures would be difficult to enforce, given
existing agency enforcement resources. While the Secretary notes
that vessel overators could te required to maintain records of
their fishing locations and catches in the closed areas, violations
Oof proper reccrd keeping are difficult to detect. Attempts to
closely monitor vessels to determine actual fishing locations to
verify whether they had sntersd any of the fifteen rookeries in the

Aleutian Island subarea would ke extremely labor intensive.

The Secretary, therefore, is proposing that all trawling for
groundfish be prohibited within 10 nm of sea lion rookeries located
in the Aleutian Islands subarea, which is the same prohibition

proposed for the Bering Sea subarea and the GOA.

10



The Secretary notes that the Council made its recommendation
after reviewing industry concerns that the TAC specified for Atka
mackerel, and perhaps for other groundfish species as well, might
not be achieved, because most of the Atka mackerel fishery occurs
within 10 nm of some of the rookeries. As summarized in the
EA/RIR/IRFA prepared for this measure, 84 percent of the Atka
mackerel harvest occurred within 10 nm during 1990. The Secretary
notes that histcrical catch information in the EA/RIR/EA shows that
more than 50 percent of the Atka mackerel harvest has occurred
outside of 10 nm during 5 years of the 1980-1989 period. Not all
of the available harvest is expected to be foregone, therefore, as
a result of this proposal to close all trawling with 10 nm of sea

lion rookeries in the Aleutian Islands subarea.

Establishment of new nollocik management districts in the Gulf

of Alaska, and limitations on seasona ollock harvests.

New vollock management zistrizts -- During the 1970's, foreign

coilock Zisher:ss harvestad _:r72 Iuantitiss of pollock annually
from offshore areas throughout the Gulf of Alaska. Catches by
fcreign vessels, however, wers rsiitively evenly distributed
throughout the year. With zhe :cmestic displacement of foreign
fishing operations in the =ariv .380s, the fishery concentrated in
Sheiikof Strait, where it was ccncucted primarily in late fall and

early spring. Thus, the pollock Zisheries became geographically

and temporally concentrated ccmparad to the 1970s. Local



depletions of pollock and other sea lion prey may have occurred due '

to this concentration of fishing effort, which could have
contributed to the decline of sea lion populations. For this
reason, geograpnical and temporal restrictions were imposed on the

Gulf of Alaska pollock fishery by emergency rule in June 1991.

The Council determined that measures that would further
geographically spread pollock fishing across wider areas might be
more effective to protect sea lions, given the importance of
poillock in their diet. The Council recommended, therefore, that
three new management districts in the combined W/C Regulatory Area
be established for purposes of managing pollock. They are proposed
as Zclillows:

Statistical Area 61 cetween 170° and 159° W. longitudes;

Statistical Area 52 retween 159° and 154° W. longitudes; and

Statistical Area 63 between 134° and 147° W. longitudes.

These statistical areas are ziready defined in 50 CFR 672.2.

(V)

n existing nmaragement <istrict. ~amed Shelikof Strait, would be

3

removea. This district had been in place to promote pollock
harvests by specifying a numer:czaily small TAC in an area where a

significant roe fishery had existed in prior years.

The purpose of these new districts is to geographically spread
fishing effort across a wider area to prevent an entire quarterly

allowance of pollock from being harvested in local areas within the 7~

~- -
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W/C Regulatory Area. Otherwise, such harvests could result in
locai depletion of pollock, albeit temporarily, which may adversely
atfect the feeding success of sea lions. This measure provides
prctection to the four major sea lion rookeries (on Sugarloaf,
Marmot, and the Chowiet and Chirikof Islands) in the Gulf of Alaska
where sea lion populations nave shown the steepest recent declines.
The limited data available suggest that sea lions from these four
roockeriss feed in or around imporzant commercial fishing areas on
the east side oI Kodiak Island, namely Barnabus Gully, Chiniak"
Gully, Yarmot Gully, and Yarmot =ay. These areas have accounted
for a high proportion of pollock catch since 1987. Spreading
fishing effort geographically as well as quarterly allocations of
pollcck TAC could reduce the totsntial impacts on sea lions from

locaiized high _evels of Zish removal.

The Council's recommendaticn is a change from an existing

b

measure, wnich “equires that single pollock TAC be specified for

the W.C Regulatcry Area. This cznange would now require that the
sellzcit TAC speciified for zhe T I Requlatory Area be further
apportioned among the three zoil:cx management districts in amounts

orepertional tc distributicn :I :icmass observed during the most

- imitations on seasonal zolil:=ck harvests -- The Council
reviewed existing measures chat ~vould temporally spread pollock

fishing effort. Existing reguiations at 50 CFR 672.20(a)(2)(iv)



\Ap

require the pollock TAC for the W/C Regulatory Areas to be divided
equally into four quarterly allowances. Existing regulations also
require that any unharvested amount of a quarterly allowance, or
#xcessive narvests of a quarterly allowance, will be added to, or
subtracted from, the subsequent quarters' allowances in equal

proportions.

To> prevent excessive accumulation of any quarterly allowance,
the Council recommended to limit the maximum amount of any
quarterly allowance to 150 percent of the initial quarterly
allowance. For example, if each initial quarterly allowance of
each pollock TAC is 10,000 mt in each of the pollock management
districts, the maximum amount of any subsequent quarterly allowance -~
resulting Irom the accumuiations of pollock unharvested in previous o
quarters Is 15,000 mt in each c¢f the three districts. The purpose
of this measure is to prevent 2xcessive harvests of pollock in any
quarter, wnich could temporar:iy =-educe amounts of food available

for sea lions, or which could limit cheir feeding efficiency.

Secretarial determinations

ZXcept as noted above, the Zacretary preliminarily concurs
with the Ccuncil's recommendations, which geographically and
temporally spread fishing erffort Zsr pollock. Both of these

measures could afford more protection for sea lions.



The Secretary also is proposing certain other regulatory
changes in 50 CFR part 672 as necessary to implement the above sea
lion protection measures. Definitions of a "trip® at 50 CFR
672.20(h) are proposed to be changed for purposes of implementing
directed fishing standards for pollock. These measures are
designed to mitigate potential, but as yet unproved, adverse

effects on sea lions.

Classification

Section 304(a)(l)(C) of the Magnuson Act, as amended by
Pub. L. 99-659, requires the Secrestary to publish regulations
orcposed by a Council within 1S5 davs of receipt of the FMP
amendment and regulations. it this time the Secretary has not
determined that the FMP amencmentz these regulations would
implement are consistent with the national standards, other
orovisions or the Magnuson ict, znd other applicable law. The
Secretary, in making that determization, will take into account the

data, views. z2nd comments r=c2:T32 Juring the comment period.

The Council prepared =nv-rcnmental assessments (EAs) for these

TMP amendments that discuss :ae impact on the environment as a

.

result of this rule. A copy 5 =22 EAs may be obtained from the

Council at the address above and -c-mments on them are requested.



On April 19, 1991, NMFS concluded formal Section 7
Consultation on the BSAI and GOA groundfish FMPs and fisheries.
The biological opinions issued for these consultations concluded
that the FMPs and fisheries are not likely to jeopardize the
continued existence and recovery of any endangered or threatened
species under the jurisdiction of NMFS. Formal Section 7
Consultation also has been conducted on the Gulf of Alaska 1991
pollock TAC (June 5, 1991) and the fourth quarter pollock fishery
(September 20, 1991). These biolcgical opinions concluded that the
1991 Gulf of aAlaska pollock fishery, under the time and area
constraints imposed by NMFS, i1s not likely to jeopardize the
continued existence of Steller sea lions. Adoption of the
management measures described in the proposed amendments will not
affect listed species in a way that was not already considered in
the afcrementioned biological opinions. 1In fact, these management
measures are designed to reduce the adverse effects of the Bering
Sea/Aleutian Islands and Guif =f Alaska groundfish fisheries on
Steller sea ilions, and thus, may zid recovery of the species. NMFS
nas determined that no Iurther Zsction 7 consultation is required

for adoption of these FMP amenaments.

The Under Secretary for Cceans and Atmosphere, NOAA,
determined that the proposed -ule is not a "major rule" requiring a
requlatory impact analysis under Ixecutive Order 12291. The
Council prepared a requlatory impact review that concludes that

none of the proposed measures in this rule would cause impacts



considered significant for purposes of this Executive Order. A copy

of this review is available from the Council at the address listed

above.

The Council prepared an initial regulatory flexibility
analysis as part of the regulatory impact review which concludes
that this proposed rule, if adoptad, would have significant effects
on smail entities. A copy of this analysis is available from the

Council at the address listed above.

This vroposed rule does not contains a collection of
information requirement for curposes of the Paperwork Reduction

Act .

The Council determined that z=his rule, if adopted, will be
implemented in a manner that ls ccnsistent to the maximum extent
oracticable with the approved ccastal zone management program of
Alaska. This determinaticn 1as ceen submitted for review by the
responsitla State agenciss undsr zaction 307 of the Coastal Zone

Management Act.
This proposed rule does nct :ontain policies with federalism
implications sufficient to warrznt preparation of a federalism

assessment under Executive Orcer 12612,

List of Subijects in S0 CFR Parts 572 and 67



Fisheries, Fishing vessels.

Dated:

Assistant Administrator for Fisheries



For the reasons set out in the preamble, 50 CFR Parts 672 and

675 are proposed to be amended as follows:

PART 672--GROUNDFISH OF THE GULF OF ALASKA

1. The authority citation for part 672 continues to read as

follows:

Authority: 16 U.S.C. 1801 2t seq.

2. In § 672.2, the definition of statistical area is
amended by deleting Statistical Area 621.
3. In § 672.20, paragrapns (a)(2)(iv) and (h)(2) are amended

and paragraph (i)(4) is added ZIzom to read as follows:

§ 672.20 General limitations

(iv) The TAC for gollock -z tne combined Western and Central
Regulatecry ireas will e appcrtionad among statistical areas 61,
62, and 63 in proportion to the distribution of the pollock biomass
as determined by the most zecant IMFS surveys. Each apportionment
will be divided equally into :thes ZIour quarterly reporting periods
of the fishing year. Within anv Zishing year, any unharvested
amount of any quarterly allowanca of TACs will be added in equal

proportions to the quarterly zllowances of the following quarters,

resulting in a sum for each quartar not to exceed 150 percent of



the initial quarterly allowance. Within any fishing year, harvests
in excess of a quarterly allowance of any TAC will be deducted in
equal proportions from the guarterly allowances of each of the
remaining guarters of that fisaning vear.

* * * % *

(hy = * *

(2) ZIrip. For purposes of this paragraph, the operator is
engaged in a single fishing trip from the commencement of or the
continuation of fishing for anvy groundfish after the effective date
of a notica pronibiting directad Iishing under paragraph (c)(2) or
(£)(1l) of this section prohibiting directed fishing, until any
offload or transfer of any fish or fish product from that vessel,
or until the vessel enters or _esaves a regulatory area, or
district, or statistical area to which a directed fishing

prohibition applies, whichever cccurs first.

(4) Trip. For purposes :I this paragraph, a trip is defined

-

as set Iorth under paragrazh L 2 of this sectiocn.

+. In § 672.24, paragraph 2! is added to read as follows:

§ 672.24 Gear limitations.

* x = * *



(e) Steller sea lion protection areas. Trawling is prohibited
year round in the Gulf of Alaska within 10 nautical miles of each

of the following fourteen Steller sea lion rookeries:

Islana From To

Lat. Long. Lat. Long.
Quter I. 59°020.5 N 150°23.0 W 59°21.0 N 150°24.5 W
Sugarloaf I. 58°53.0 N 152°02.0 W
Marmot I. 58°14.5 N 151°47.5 W 58°10.0 N 151°51.0 W
Chirikof I. 55°46.5 N 155°39.5 W 55°46.5 W 155°43.0 W
Chowiet I. 56°00.5 N 136°41.5 W 56°00.5 N 156°42.0 W
Atkins I. 55°03.5 N 159°18.5 W
Chernabura I. S54°47.5 N 158°21.0 W 54°45.5 N 159°33.5 W
Pinnacle Rock £4°46.0 N 1619°46.0 W :
Clubbing Rks=-N 54°43.0 N 162°26.3 W
Clubbing Rks-S 54°42.0 N 162°26.5 W
Ugamak I. S4°14.0 N 164°48.0 W 54°13.0 N 164°48.0 W
Akun I. 54°17.5 N 165°24.0 W 54°18.0 N 165°31.0 W
Akutan I. $4°03.5 N 166°00.0 W 54°05.5 N 166°05.0 W
Ogchul I. 53°00.0 N 168°24.0 W

BEacn site extands in a clocxkwise cdirection from the first set of
geographic coordinates along the shoreline at mean lower low water
to the second set of coordinates: if only one set of geographic
coordinates is listed, the sitz =xtends around the entire shoreline
of the island at mean lower Icw water.

S x * * *
PART 575--GROUNDFISH FISHERY Zr THE 3BERING SEA AND ALEUTIANS

ISLANDS AREA

5. The authority citaticn Zcr part 675 continues to read as
follows:

Authority: 16 U.S.C. 1801 =t

(h

Ui
i

6. In § 675.24, paragraph ‘Z) is added to read as follows:

§675.24 Gear limitations.



* * *

(f£) Steller sea lion protection areas.

Trawling is préhibited year round within 10 nautical miles of

each orf the fcllowing eight Steller sea lion rookeries:

(1) Bering Subarea.

From To

Island Lat. Long. Lat. Long.

Sea Lion Rks 55°28.0 N 163°12.0 W

Ugamak I. $4°14.0 N 164°48.0 W 54°13.0 N 164°48.0 W
Akun I. 54°17.5 N 165°34.0 W 54°18.0 N 165°31.0 w
Akutan I. 54°03.5 N 166°00.0 W 54°05.5 N 166°05.0 W
Bogoslof I 33°56.0 N 1568°02.0 W

Ogchul = 53°00.0 N 168°24.0 W

Adugak I 52°55.0 N 169°10.5 W

Walrus I 57°11.0 N 169°56.3 W

Each site extends in a
geograpnhic coordinates

(ii)

Aleutian

Islands

clockwise direction from the first set of
along the shoreline at mean lower low
water to the second set of coordinates; if only one set of

geographic coordinates is listed,
entire shoreline of the island at mean lower low water.

subarea.

the site extends around the

Tiean

wling is prohibited year

round within 10 nautical milss of =ach of the following 15

Steller sea

iion rookeries:

Trom To

Isizanc Lat one Lat. Long.
Yunaska I. 52°42.0 N i70°38.2 W 52°41.0 N 170°34.5 W
Seguam I. 52°21.0 N 17Z%38.0 W 52°21.0 N 172°33.0 W
Agligadak I. 52°06.25N 172°84.0 W

Kasatccni I. 52°10.0 N 1788210 W 52°10.5 N 175°29.0 W
Adak I. 51°36.5 N 176°E8.2 W 51°38.0 N 176°59.5 W
Gramp Rock 51°29.0 N 173°20.2 W

Tag I. 51°33.5 N 178°34.2 W

Ulak I. 51°20.0 N 178°87.0 W 51°18.5 N 178°59.5 W
Semisopochnoi 31°58.5 N 179°45,.2 E 51°57.0 N 179°46.0 E
Semisopochnoi 52°01.5 N 179°27.8 E 52°01.5 N 179°39.0 E
Amchitka I. 51°22.5 N 179°28.0 E §1°22.0 N 179°25.0 E
Amchitka I. 51°32.5 N 178°£0.0 E

Ayugadak Pt. 51°45.5 N 178°24.Z E

Kiska I. 51°57.5 N 177°21.2 E 51°56.5 N 177°20.0 E
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Kiska I. 519582.5

Buldir I. 52°920.5
Agattu I. $29°24.0
Agattu I. 52°23.5
Attu I. £2057.5

N

N
N
N
N

177913.
175057.
173921.
173243,
172031.

VLo o
mEE e e

51°53.5 N
52923.5 N

52022.0 N
52°54.5 N

177°12.0 E
175°51.0 E

173°41.0 E
172°28.5 E

Each site extenas in a
geographic coordinates

water to the second set of coordinates;

ciockwise direction rfrom the first set of
along the shoreline at mean lower low

if only one set of

geographic coordinates is listed, the site extends around the
entire shoreline of the island at mean lower low water.

Filename: 2025.pr



December 8, 1991

Discussion of Sablefish/Halibut IFQ program, "General Provisions for Catcher Boats Following Initial
Allocation”

Section 2(C)(3)(iii)

Bob Alverson: You identify corporations and partnerships, clarification is indicated as needed as to whether the
same provisions should apply to partnerships as we have applied to corporations. Well, let me just read the whole
thing, it's not that long:

The Council has indicated that the death of a owner will not alter a corporate structure for the
purpose of retaining grandfather rights to use hired skippers. Clarification is needed as to
whether the same provision should apply to partnerships. The accidental death of a partner
would also seem to be in the same light. It may be unduly discriminatory not to recognize the
same circumstances in the two situations.

Mr. Chairman, I would move that we recognize the same provisions for partnerships in the case of death as we
do in corporations and in addition that we also recognize if a shareholder or a partner buys out a existing
shareholder or partner, that the partnership or corporation would still retain grandfather rights.

?: Second.

Alverson: If] could speak to the latter portion. If a father and son are partners, or if they are not, if you have two
friends that are partners and one wants to sell out, I don't see any difference between that and the situation of
someone vacating in terms of death in terms of the rights of that particular partnership. You have a lot of
situations where a older person has formed a partnership with a younger crewman that's coming along, in order
to phase out, and I think it would be consistent.

Clem Tillion: It's kind of like Patty's knife. It's had three new blades and two new handles and it's still Patty's
knife? Now somcwhere it's gotta end and so therefore, you can sec the one by death, that's one that can't be
played, but otherwise what you're doing is allowing the continuation of the grandfather clause for an indefinite
period of time as they changc owners and so I think you're stepping into a very dangerous one. The first part of
your motion makes eminently good sense, they should be treated as a corporation. But when you start talking
about selling out in a partnership, what happens then the next year when the other partner sells out and you've
got a grandfather right that's different than the rest of the fleet that gocs on forever. I don't think you're thinking
it through.

Alverson: Perhaps I should bifurcate the motion, Mr. Chairman.

Lauber: If you'd like to. O.K., without objection we'll separate the motion into two parts, one being the death
of a partner.

Pereyra: I can understand where Mr. Tillion's coming from, but the way I read this, that would not allow this sort
of indefinite continuance of this grandfather corporation because it still does not allow the inclusion of new
members, so at some point in time all the members are gone, and so I think Mr. Alverson's motion is definitely
in order. . .the other thing I'd like to add is that in normal estatc planning, where you've got father and son
relationships in corporations or partnerships it's reasonable to allow some shifting of ownership with time from
the father to the son, this is I think a normal sort of thing and I don't think we as a body should be sitting and
interjecting ourselves in the way in which individuals want to manage their estates.



Hegge: I'm kind of curious, Bob, what happens in the case of husband and wife or father and child if the father
is killed or passes away, whatever, does this address this?

Alverson: Well, I don't think it addresses it, but in my opinion if you had for instance a. . .we're addressing
partnerships and corporations, your situation if a new ITQ owner were to own ITQs or Qs or whatever the hell
they're called, and he dics, the estate owns the rights and just as in the salmon limited entry program, the estate
has to put that right up for sale or use it within the paramcters that we've already adopted.

Hegge: I would amend your motion to include survivors. . .not survivors. . .next-of-kin, I guess.

Alverson: I don't undcrstand what you're trying to get at. My motion is if you have three partners, or 3
sharcholders and they want to buy each other out and they're condensing as time goes on, it has nothing to do with
whether they'll die and. . .you know, I imagine if they all die, then different estates have I/3 access to the assets
and they have to sell them accordingly.

Hegge: . ..Going back to our original designation of recipient, it was a person which could be a corporation,
partnership or individual, and it stands to reason that we're talking about the grandfather rights of an individual,
owned a boat, operated it with a hired skipper, he passes away, and I guess that under this, his wife would have

to go on the boat and forego and possible rights that she might have had as his partner, rather than being able to
operate as they had before.

Alverson: O.K., you're suggesting upon initial allocation, that if initial allocation goes out and if it was to an
individual or a corporation and the person running that vessel has passed away, that that estate would be
grandfathered.

Hegge: It would seem appropriate to me, I don't know, maybe it doesn't to the rest of you, but. .

Lauber: I thought we were trying to. . .

Alverson: Can we take that up as a separate motion? I see where he's going, but. . .

Lauber: Let's sec if we can't get rid of the first one, give us the first part of your motion.

Alverson: The first one would indicate that we provide the same provisions that we did for a corporation to a
partnership in casc of death.

Lauber: Is there any discussion on that issue? Where's the section. . .

Alverson: It's on page 5, it says, "the Council has indicated that the death of an owner will not alter a corporation
structure for the purpose of retaining grandfather rights." The effect of my proposed motion would indicate that
death of a partner will not alter a partnership structure for the purposes of retaining grandfather rights.

Cotter: If you want to refer to the document which is probably where we ought to be, it's on page 4, at the top
of the page, you've got three subsections; (a) is corporation, (b) partnership, and (c) is individual, and if Mr.
Alverson wishes to, he might just want to move similar language from corporation to partnership to address that.

Alverson: Ithought I did that, Mr. Chairman.

Hegge: This is the part that I thought I was addressing because as my understanding, we're talking about
retaining grandfather rights to use hired skippers, is that right?



Alverson: Yes, that's right.

Hegge: When we made that grandfather privilege, we could have made it to.a corporation, we could have made-
to a partnership, or we could have made it to a man and his wife.

Unidentified: Wouldn't that be a partnership?
Hegge: I don't know, but if he dies, it's not really a partnership, it's a. . .

Lauber: Well, we may need an opinion from Counsel, but a marriage could be a partnership in this business but
it would not have to be. Yes, you could have included it, I would think, but if you didn't, then right now I think
it's only addressing a partnership. If that partnership happens to be man and wife, that's one thing, but it could
be relatives or anybody clse, but. . .

Hegge: The reason I'm bringing it up is that it was brought up a lot as I went around to different places, if a
husband and wife or whatever owned a boat and he passes away, it's a terrible burden on her to take away her
means of livelihood and force her to sell out and not even be able to utilize it while she sells out.

Lauber: Well, I understand that, but it was also a lot of discussion on this issue and the idea was to put the quota
shares in the hands of the people that arc in the fishery and not allow absentee owners that are using this as some
method of . . . more like an investment, and it's a matter of policy, whatever you want to do, but it seems to me
we were very snickety (7) about allowing leasing, and this is kind of a form of that, but because of some hardship
cases with pcople that had incorporated for tax purposes and other things, they wanted to allow it, and . . .

Tillion: Idon't think Ron is addressing what is before us. In other words, do you treat partnerships the same as
corporations. Idon't think there's any objection. Now, when you want to grandfather somebody who's not a. .
Jike your wife, if you dic, if she's part of the partnership or the corporation, fine, then there's no problem; if she
is not, it's the same as it is with a limited entry permit in the State of Alaska, it has to go to somebody who fishes
it. So therefore, a gillnetter's widow can sell the permit or fish it herself, or transfer it to one of the kids, and that
has kept fishermen behind the roller, it's not a bad system.

Pereyra: I would like to amend the motion to expand on the definition of the exempted causes. Death is certainly
one cause, but in corporations and in partnerships, there are quite often clauses that if partners are removed
through bankruptcy insolvency, or through legal incapacitation, that is in a sense, a death in a way of a corporate
member and they are removed. So, I don't think you want to be setting up a situation where there could be a legal
incapacitation of a member who's removed and that; corporation which owned initial quota share and also owned
a vessel would not be able to operated, so I think it's appropriate to have that definition expanded slightly to take
into consideration those. . .conditions.

Alverson: We've bifurcated this thing and I did so, it seems like Wally's motion, if he wants to make that, would
be more appropriate to the second half of . . . can we, I think we ought to just act on corporation and partnerships.

Cotter: Iwas just going to say the same thing. The discussion that's going on regarding spouses and beneficiaries
is interesting, but the motion deals with partnerships and that discussion probably belongs under individual if
somebody wants to make a motion at that point and I'd suggest we move ahead with partnership and we can
revisit these things if anybody wants, but let's go.

[several calls for the question]

Lauber: O.K,, call theroll. We're voting on whether we would include partners as well as corporations. Is there



. any objection to it? All right, hcaring none, it passes.
Now, the second half of your motion, Mr. Alverson.

Alverson: Yes, it dealt with if internally to a partnership or a corporation if an individual is bought out, that the
corporation or partnership would still retain grandfather rights.

Tillion: I'll withdraw any objection I had to that as long it's within the organization and does not bring in a new
partner. I'd say as soon as you bring in a ncw partner I would objection, but if it's within the organization, like
a family corporation where grandpa drops out, no objection.

Alverson: That's the intent.

Dyson: In my case, I leave; that lcaves Peggy and the skipper, because he's grandfathered in; can Peggy still work
that way, with a skipper?

Tillion: Yeah, she's part of your corporation anyway, I'm sure anyway, is she not? That's a consolidation by
death or retirement. No problem.

Lauber: But, what you didn't want to do, Clem, is that she brings in a new partner?
Tillion: Like gets married again and brings him into the corporation.
Lauber: All right, are we ready for the question on that? Any objection? Hearing none, it passes.

Pereyra: I'd like to make a motion that we expand the definition of écccpted causes, in addition to death, that we
include legal bankruptcy or incapacitation.

% Second.
Pereyra: I feel that the intent here is to make certain that [tape changcover, some lost]. . .maybe the previous
motion took care of that, but I want to make certain that if therc is a legal incapacitation to a member and he or

she is removed as a member of the corporation that that will not cause that corporation to lose its exemption.

Tillion: Question. But you would not add new stockholders? [Pereyra: No] I think that was covered by the
previous thing of letting grandfather retire, as long as you did not expand by bringing in a new. . .

Lauber: Well, I'm assuming you would be thinking in case therc was a conservator or a guardian ad litum
appointed. . .

Percyra: Correct.

Lauber: . . .in the casc of an individual that was incapacitated, that that wouldn't change the status of the
corporation,

Pereyra: No.
Lauber: I would assume since they're acting in the stead of that individual and they're not acting on their own

behalf, that it probably wouldn't have any effect. I don't have any objection to it, but I don't think it's necessary,
but if it'll make you feel better. . .we could probably do it.



Cotter: What about the bankruptcy part?

Lauber: The bankruptcy part, explain that a little bit.

Pereyra: Well, I think the bankruptcy part is probably covered by the previous motion because if a person
becomes bankrupt and they are removed by the other partners in the partnership, that would just be a
consolidation of the partnership.

Dyson: One more question to Clem, in case of a company that's gone public and has 500 stockholders, what
happens to that?

Tillion: That's a public corporation, we're covered, aren't we?

Dyson: Can any one of the 500 people be involved in this operation?

Lauber: Well, as long as they don't change hands, as long as they just keep getting fewer.and fewer of them.
Tillion: They can't keep selling . . .

Alverson: Do we have any like that?

Dyson: I was just wondering. . .

Lauber: A public corporation halibut schooner? Haven't seen them listed on the big board recently.

Jay Ginter: I can't answer whether we have those kinds of corporations or not in the halibut longline business,
but we did, I secm to remember talking about this in the implementation group, or else I dreamt it, I remember
talking about some kind of a 5% limit so that there could be shareholders that would come in and out of a public
corporation as long as those shareholders don't' own more that 5%. . .that if a shareholder who owned 5% or more
in the corporation or its stock, let's say, then that would constitute a change in the corporate structure.

Lauber: Kris (Norosz, IFQ Implementation Workgroup), do you know this to be a problem? The way it is now,
you could sell to the existing stockholders and there would be no change in the status, it would be no problem;
but you couldn't sell to someone outside of it and still have it. . .

Kris Norosz: I don't see a problem with it; I don't recall the conversation that Jay mentioned. It may be that it
just happened in the Technical Tcam and not in the industry meeting. But, you have to keep in mind that when
we were trying to deal with the corporations we didn't have the advantage of NOAA General Counsel there, so
we didn't go into it in much detail, because we thought it was beyond us.

Alverson: Do we have a motion on the floor?

Lauber: No, we don't. [Discussion goes to bonafide crewmembers qualifications and CDQs]

Alverson: There's a section here called "Permit Holders," that says "the Council's preferred alternative may have
the effect of granting all permit holders bonafide fixed gear crew member status. Is this the Council's intent?"

I'm not sure what the Technical Team is referring to here.

Lauber: Can you enlighten us on that?



Marcus Hartley: We talked about that. It actually does not have the effect of granting all those permit holders.
. .we thought maybe that would be one way to take care of the people that fished in the halibut landings with
bonafide crew member definitions not being able to purchase quota shares except. . .I think, well, that motion was
not a unanimous motion. The industry team did not like that idea; I think you've taken care of it by dropping thc
4-month, . . . requirement to some degree, although still it's certainly feasible that many halibut fishermen, if that's
all they've done, won't have 15 months fishing experience.



