AGENDA C-2

OCTOBER 2004
MEMORANDUM
TO: Council, SSC and AP Members
FROM: g)}:gicsu(t)iii: girector ESTIMATED TIME
2 HOURS

DATE: September 24, 2004

SUBJECT: Central Gulf of Alaska Rockfish Demonstration Program

ACTION REQUIRED
Finalize alternatives and elements for analysis.

Section 802 of Title VIII of the Consolidated Appropriations Act of 2004 directed the Secretary of
Commerce to develop a rockfish demonstration program for the Central Gulf of Alaska rockfish fisheries in
consultation with the Council. At its April and June meetings, the Council responded to the directive of the
legislation, public testimony, and an industry stakeholder proposal, by adopting for analysis a set of
alternatives and elements that could be used to select an alternative to establish the demonstration program.
At its June meeting, the Council chose to defer until this meeting the identification of sideboards that would
limit participation of rockfish program participants in other fisheries during the month of July. In addition,
in the preliminary stages of the analysis staff has identified a few other issues that could benefit from Council
consideration. Specifically, staff suggests that the Council consider whether to include non-trawl participants
in the primary program, as the historic participation of this sector is very limited and may result in qualified
participants having a smaller allocation than non-qualified participants that choose to operate in the entry
level fishery. Staffhasalso identified a few minor issues for clarification. Additional information concerning
all issues which staff suggests that the Council consider at this time are contained in the discussion paper and
its supporting documents, which are attached as Item C-1(a).
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AGENDA C-1(a)
OCTOBER 2004

Central Gulf of Alaska Rockfish Demonstration Program
Discussion paper - Report on progress and clarifications
October 2004

At its April 2004 meeting, the Council adopted for analysis two alternatives, each with several options
that would establish a demonstration program to rationalize the Central Gulf of Alaska (CGOA) rockfish
fishery. The demonstration program is being developed in consultation with NOAA Fisheries, who was
directed by Congressional legislation to establish a pilot rationalization program for the CGOA rockfish
fishery. At its June 2004 meeting, the Council made minor amendments to the alternatives. A complete
copy of the alternatives, as defined to date, is Attachment 1 to this document.

For this meeting, staff has prepared this document, which briefly outlines the issues in need of
clarification or further development for staff to develop the analysis of alternatives requested by the
Council.

Inclusion of the non-trawl catcher vessel sector in the primary program

At its June 2004 meeting, the Council expanded the options for defining sectors to include non-trawl
catcher vessels as a sector in the primary program. In preliminary analyses, staff has noted that non-traw!
participants have very little history in the fisheries. Table 1 below shows the participation of non-trawl
vessels between 1996 and 2002, the qualifying years for this program.

Table 1. Participation of non-trawl catcher vessels in the CGOA rockfish fisheries

Pacific Ocean Northern Pelagic shelf
perch rockfish rockfish
Number of Number of Number of
Year Metrictons  vessels | Metrictons vessels | Metrictons vessels
1996 * 2
1997 * 1 * 3
1998 * 2
1999 * 2
2000 * 2
2001 4.0 6
2002 2.1 8
Total * 1 16.8 21
Percent of all catch 0.0 * 0.10
Total (all participants) | 44,847.6 70 18,286.2 68 16,417.6 89

Source:NPFMC Rockfish Database 2004, Version 1
* withheld for confidentiality

The distribution of non-trawl participation over the qualifying period show very few harvesters
participating in the rockfish fisheries, with some increase in recent years in the pelagic shelf rockfish
fishery. Based on historic participation, if non-trawl catcher vessels are included in the primary program,
persons eligible for that sector (at most 21 persons) would share a historic allocation of approximately
one-tenth of one percent of the pelagic shelf rockfish fishery, none of the Pacific Ocean perch fishery, and
a small amount of the northern rockfish fishery.'

' Although the amount of the northern rockfish allocation cannot be displayed, the allocation is likely to be very
small since only a single non-trawl vessel participated in this fishery and only in one of the seven qualifying years.
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Under the legislation authorizing this program, any participant that is eligible for the primary program
cannot participate in the entry level program. Options proposed for the entry level fishery would allocate
a portion of the 3 percent and 5 percent of the rockfish to the entry level program, with a portion that
allocated to the non-trawl sector (see 1.2 of the Council motion). So, if non-trawl catcher vessels are
included in the primary program, eligible participants (likely the members of the sector with the most
experience in the rockfish fisheries) would be precluded from participating in the entry level fishery. The
Council might consider whether the minor participation of non-trawl catcher vessels justifies their
inclusion in the primary program. The Council might exclude the sector from the primary program, if the
allocation to the sector under the entry level program is adequate to support their future participation in
these fisheries.

If the Council decides to remove the non-trawl sector from the primary program the following two
changes to the motion will accomplish that end:

1) delete “Option 3. Non-trawl catcher vessel” from section 3.1.
2) delete the words “by any gear type” from the third bullet in section 3.3.

Sideboards

At its June meeting, staff presented the Council with a document that included a discussion of historic
participation of harvesters eligible for the rockfish pilot program in other fisheries during the month of
July, when the rockfish fisheries are prosecuted. A copy of that portion of the discussion paper and its
addendum is Attachment 2 to this document. At the request of industry members, the Council did not
specify sideboards to limit participation of rockfish eligible harvesters’ activities in other fisheries, instead
delaying the definition of specific options for this meeting. To enable staff to complete the analysis,
sideboard options should be specified.

In developing sideboards as a part of rationalization programs, the Council typically considers:

¢ identifying fisheries that are likely to experience increased effort as a result of the rationalization
program

o identifying participants with no or minimal history in an identified fishery that should be
excluded from the identified fishery

o identifying participants with minimal rockfish history and/or substantial history in an identified
fishery, who should be exempt from the sideboard

e determining historic participation in an identified fishery by participants that will be subject to the
sideboard, to set the level of the sideboard

Depending on the objectives of the Council, one or more of these considerations could be applied to
sideboard activity of rockfish eligible harvesters in other fisheries.

Cooperative formation under alternative 2

In section 5.4 of the Council motion, the minimum number of LLPs necessary for cooperative formation
under alternative 2 is not specified. The Council should consider establishing this minimum (or options
for establishing the minimum).

Under this alternative, eligible harvesters are required to form a cooperative to participate in the
rationalized fishery. Cooperatives must be associated with a licensed processor. The ability of harvesters
to use a cooperative formation threshold to assert negotiating leverage over others is likely to be limited
provided the threshold is not set so high that only a few cooperatives can form in the sector. A threshold
that limits the number of cooperatives that can form could also lead to a licensed processor being
precluded from associating with a cooperative, if there are more licenses than possible cooperatives.

Rockfish Pilot ~ October 2004 2



The Council could consider limiting the number of cooperatives that may associate with a single
processor, as under alternative 3. This limitation could lead a processor to delay its commitment to
associate with a cooperative to attract additional members. The limitation could limit flexibility of
participants to specify terms in their agreements, however, given that this program pertains to a limited
number of species, the loss of flexibility is limited.

Additional clarifications
In addition to the issues above a few other issues should be clarified at this time.

First, in section 5.4 of the Council motion (concerning catcher vessel cooperatives under alternative 2),
the provision concerning processor associations in the last bullet should be removed since processor
associations are not a part of that alternative.

Second, in section 2.1, Option 3 specifies that the division of the sector allocations between trawl and
non-trawl could be proportional to the number of applications received taking into account the harvest
capability of the different gear types. The method for implementing this provision is not provided. The
provision could be interpreted in several ways, each of which would take substantial effort to analyze. For
example, observer data could be analyzed basing the allocations on targeted effort. The data for these
analyses are likely to be very limited given the absence of observer requirements on vessels under 60 feet
and the very limited participation of the non-trawl sector in the rockfish fisheries. Given that the non-
trawl sector has no landings of Pacific Ocean perch and very limited participation in the entry level
fishery, a method of administering this provision is not apparent. An alternative approach, to some of
which is already included in the motion, would be for the Council to specify weighting for allocations by
gear type, basing the allocation to a gear on the number of applications received, and rely on the rollover
provision contained in 1.2 to redistribute a portion of the unharvested allocation from non-trawl gear to
trawl gear (if necessary).
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ATTACHMENT 1 - OCTOBER 2004

NORTH PACIFIC FISHERY MANAGEMENT COUNCIL
CENTRAL GULF OF ALASKA ROCKFISH PILOT PROGRAM
Council Motion
Updated to June 12, 2004

PROBLEM STATEMENT

The present management structure of the CGOA rockfish fishery continues to exacerbate the race for fish
with:

Increased catching and processing capacity entering the fishery,

Reduced economic viability of the historical harvesters (both catcher vessels and catcher
processors) and processors,

Decreased safety,

Economic instability of the residential processor labor force,
Reduced product value and utilization,

Jeopardy to historical groundfish community stability,

Limited ability to adapt to Magnuson-Stevens Act (MSA) requirements to minimize bycatch and
protect habitat.

While the Council is formulating GOA comprehensive rationalization to address similar problems in
other fisheries, a short-term solution is needed to stabilize the community of Kodiak. Kodiak has
experienced multiple processing plant closures, its residential work force is at risk due to shorter and
shorter processing seasons and the community fish tax revenues continue to decrease as fish prices and
port landings decrease. Congress recognized these problems and directed the Secretary in consultation
with the Council, to implement a pilot rockfish program with the following legislation:

SEC. 802. GULF OF ALASKA ROCKFISH DEMONSTRATION PROGRAM. The Secretary of
Commerce, in consultation with the North Pacific Fishery Management Council, shall establish a pilot
program that recognizes the historic participation of fishing vessels (1996 to 2002, best 5 of 7 years) and
historic participation of fish processors (1996 to 2000, best 4 of 5 years) for pacific ocean perch, northern
rockfish, and pelagic shelf rockfish harvested in Central Gulf of Alaska. Such a pilot program shall (1)
provide for a set-aside of up to 5 percent for the total allowable catch of such fisheries for catcher vessels
not eligible to participate in the pilot program, which shall be delivered to shore-based fish processors not
eligible to participate in the pilot program; (2) establish catch limits for non-rockfish species and non-target
rockfish species currently harvested with pacific ocean perch, northern rockfish, and pelagic shelf rockfish,
which shall be based on historical harvesting of such bycatch species. The pilot program will sunset when a
Gulf of Alaska Groundfish comprehensive rationalization plan is authorized by the Council and
implemented by the Secretary, or 2 years from date of implementation, whichever is earlier.

The fishing fleets have had little experience with cooperative fishery management and needs to begin the
educational process. For the fishery to be rationalized all aspects of the economic portfolio of the fishery
needs to recognized. To stabilize the fishery economy all the historical players — harvesters (both catcher
vessels and catcher processors) and processors need to be recognized in a meaningful way. The
demonstration program is designed as a short-term program for immediate economic relief until
comprehensive GOA rationalization can be implemented.
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Alternatives, Elements and Options

The Council recommends the following elements and options for the CGOA Rockfish Pilot program be
included for analysis:

Catcher Vessel Alternatives

1) Status Quo

2) Cooperative program with license limitation program for processors

3) Cooperative program with cooperative/processor associations
Catcher Processor Alternatives

1) Status Quo

2) Cooperative Program

3) Sector Allocation

Alternatives 2 and 3 are defined by the following elements and options. Differences in the elements and
options between the two alternatives and across the two sectors are noted.

1 Set-asides

Prior to allocation of catch history to the sectors, NMFS shall set aside:

1.1 ICA: An Incidental Catch Allocation (ICA) of POP, Northern rockfish and pelagic
shelf rockfish to meet the incidental catch needs of fisheries not included in the
pilot program

1.2 Entry Level Fishery: A percentage of POP, Northern rockfish and pelagic shelf
rockfish for catcher vessels not eligible to participate in the program. as mandated
in the Congressional language. For the first year of this program, this sct-aside will
be: a) 3% b) 4% c) 5% percent of each of these target rockfish species. If this
amount is less than 5% and is taken in the first year, the set-aside will be increased
to 5% in the second year.

o Allocations shall be apportioned between trawl and non-trawl gear:

Option 1. 50/50

Option 2. proportional to the number of applications received

Option 3. proportional to the number of applications rcceived
taking into account the harvest capability of the different
gear types.

o The Council will develop a method for rolling over an allocation to the other
entry level sector, in the event a sector is unable to harvest its allocation.
Suboption: The rollover from non-trawl to trawl will occur at the
end of the third quarter.
o Prosecution of the entry level fishery will be supported by general allocations
of PSC to the gear type not allocated under 3.3.1.3 and the general
allocations of secondary species not allocated under 3.3.1.2

2 Entry-Level Fishery

2.1 Catcher Vessel Participation:

Vessels that can participate in the Entry Level fishery are those vessels that did not qualify for the
CGOA rockfish pilot program.
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2.2 Processor Participation:
Processors who purchase and process the entry level rockfish quota must be non-qualified processors.

2.3 Fishery participation:
Before the beginning of each fishing year an application must be filed with NMFS by the
interested vessel that includes a statement from a non-qualified processor confirming an available
market.

2.4 NMFS will determine:
e  Whether limits need to be imposed on vessel participation
o If limits need to be imposed, determine the appropriate number of vessel that would be
allowed to fish in the entry level fishery
Suboption: Equal shares distributions to the vessel applicants
Suboption: Limited access competitive fishery
¢ Entry permits are non-transferable and must be fished by the named vessel

3 Sector Allocations

3.1 Sector Definitions
Option 1. Trawl catcher vessel
Option 2. Trawl catcher processor
A trawl catcher-processor is a traw] vessel that has a CP LLP license and that
processes its catch on board.
Option 3. Non-trawl catcher vessel

3.2 Rationalized Areas
e History is allocated for the CGOA only (NMFS statistical areas 620 and 630)

3.3 Sector Allocations

e Catch history is determined by the sector qualified catch in pounds as a proportion of the total
qualified catch in pounds.

e Sector allocation is based on individual qualified vessel histories with the drop-2 provision at the
vessel level.

e The eligibility for entry into the program is one targeted landing of POP, Northern rockfish or
PSR caught in CGOA during the qualifying period by any gear type.

e The CP catch history will be based on WPR data.

3.3.1 Each sector is allocated catch history based on:

Option 1. The sum of all catch history of vessels in that sector for the years 1996-2002,
drop two, whether the vessels earned a CGOA LLP endorsement or not.
Option 2. The sum of all catch history of vessels in that sector for which it earned a
valid, permanent, fully transferable CGOA LLP endorsement, for the years 1996-2002
drop two.

Suboption: include history of vessels which hold a valid interim

endorsement on implementation of the program

3.3.1.1 Target species:

e Qualified target species history is allocated based on retained catch (excluding
meal)
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e History will be allocated to each sector for POP, Northern rockfish and PSR
caught in CGOA based on retained catch during the open season

o Different years may be used for determining the history of each of the three
rockfish species.

o Full retention of the target rockfish species required

3.3.1.2 Secondary species:
e Secondary species history is allocated based on
a) total catch
b) retained catch
while targeting the primary rockfish species listed above.
e History will be allocated to each sector for sablefish, shortraker/rougheye
rockfish, thornyheads and Pacific cod.
Participants must retain all allocated secondary species and stop fishing when
cap is reached.
Options for Pacific cod.
Option 1.  Allocations of Pacific cod as a secondary species will be at the
following rate of harvest history:
a. 100 percent
b. 90 percent
c. 80 percent
d. 70 percent
Option 2. Pacific cod history will be managed by MRA for vessels that fish
on the offshore pcod quota
¢ All non-allocated secondary species will be managed by MRA, as in the current
regime. This includes Arrowtooth flounder, deep water flatfish, shallow water
flatfish, flathead sole, rex sole, pollock, other species, Atka mackerel and other
rockfish.
e Secondary species allocations will be based on:
Option 1) Catch by sector of the secondary species caught while
targeting rockfish divided by the catch of secondary species by all
sectors over the qualifying period. The calculated percentage is
multiplied by the secondary species quota for that fishery year and
allocated to each sector in the pilot program. (analyze total and retained
catch)
Option 2) Percentage of catch by sector of the secondary species within
the rockfish target fisheries divided by the total number of years in the
qualifying period. The calculated percentage is multiplied by the
secondary species quota for that fishery year and allocated to each sector
in the pilot program. (analyze total and retained catch)

3.3.1.3 Prohibited species (halibut mortality):

e Allocation to the pilot program will be based on historic average usage,
calculated by dividing the total number of metric tons of halibut mortality in the
CGOA rockfish target fisheries during the years *96-’02 by the number of years
(7). This allocation will be divided between sectors based on:

Option 1) The actual usage of each sector
Option 2) The relative amount of target rockfish species allocated to
each sector.
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4 Allocation from Sector to Vessel
4.1 Within each sector, history will be assigned to LLP holders with CGOA endorsement that
qualify for a sector under the ‘sector allocations’ above. The allocations will be to the current
owner of the LLP of the vessel which eamed the history.

4.2 Basis for the distribution to the LLP license holder is: the catch history of the vessel on which
the LLP license is based and shall be on a fishery-by-fishery basis. The underlying principle
of this program is one history per license. In cases where the fishing privileges (i.e.,
moratorium qualification or LLP license) of an LLP qualifying vessel have been transferred,
the distribution of harvest shares to the LLP shall be based on the aggregate catch histories of
(1) the vessel on which LLP license was based up to the date of transfer, and (2) the vessel
owned or controlled by the LLP license holder and identified by the license holder as having
been operated under the fishing privileges of the LLP qualifying vessel after the date of
transfer. (Only one catch history per LLP license.)

4.2.1 Persons who have purchased an LLP, with a CGOA endorsement to remain in the fishery
may obtain a distribution of harvest share on the history of either the vessel on which the
LLP is based or on which the LLPis used, not both. License transfers for purposes of
combining LLPs must have occurred by April 2, 2004.

4.3 Target species:
Each LLP holder will receive an allocation of history equivalent to
their proportion of the total of the sector qualifying history.

4.4 Secondary species:
Each LLP holder will receive an allocation of sector history proportional to their
allocation of target rockfish history

4.5 PSC (halibut mortality)

e Each LLP holder will receive an allocation of halibut mortality equivalent to their
proportion of the sector rockfish history

4.6 Allocations of secondary species:
Option 1) Must be fished in conjunction with the primary species allocations.
(Compliance monitored at offload)
Option 2) May be fished independently of the primary species allocations.

5 Co-op provisions
5.1 Duration of cooperative agreements is 2 years.

5.2 For all sectors

¢ The co-op membership agreement and the Contract will be filed with the RAM Division. The
Contract must contain a fishing plan for the harvest of all co-op fish.
Co-op members shall internally allocate and manage the co-op’s allocation per the Contract.

e Subject to any harvesting caps that may be adopted, allocated history may be transferred and
consolidated within the co-op to the extent permitted under the Contract.

e The Contract must have a monitoring program. Co-op members are jointly and severally
responsible for co-op vessels harvesting in the aggregate no more than their co-op’s allocation of
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rockfish species, secondary species and PSC mortality, as may be adjusted by inter-co-op
transfers.

Co-ops may adopt and enforce fishing practice codes of conduct as part of their membership
agreement.

Co-op membership agreements shall allow for the entry of other eligible harvesters into the co-op
under the same terms and conditions as agreed to by the original agreement.

Co-ops will report annually to the Council as per AFA.

5.3 CP sector:

History is allocated to the current owner of the LLP of the vessel that earned the history.
e Owners may fish their allocation independently if the LLP has a CGOA endorsement, or may
enter into a cooperative arrangement with other owners.
More than one co-op may form within the sector
Any number of eligible LLPs may form a co-op
Allocations may be transferred between co-ops of at least:
Option 1: two LLPs
Option 2: three LLPs

5.4 CV sector:

wents +o delzte

For Alternative 2:

Voluntary co-ops may form between eligible harvesters.

All cooperative harvests under this program must be delivered to eligible processors.

Harvesters may elect not to join a co-op, and continue to fish in an LLP/Open Access fishery.
Those LLPs that opt out of the cooperative portion of the pilot program will be penalized 0 to
20% of their historical share (annual allocation). The penalty share will be left with the CV
cooperative portion of the rockfish fishery and will be prorated among CV cooperatives based on
cooperative share holdings. The LLP’s remaining share will be fished in a competitive fishery
open to rockfish qualified vessels who are not members of a cooperative and must be delivered to
one of the qualified processors.

An eligible processor is a processing facility that has purchased 250 MT of aggregate Pacific
Ocean Perch, Northern Rockfish, and Pelagic Shelf rockfish harvest per year, for 4 years, from
1996 to 2000. Eligible processors will be issued a license under this program. Licenses are not
transferable.

If a processing facility has closed down and another processing facility has acquired that
processing history through purchase, for the purpose of determining processor eligibility the
history belongs to the facility that purchased that history. That history can only be credited to
another facility in the community that it was generated in for purposes of establishing eligibility
under this program.

< Option. When owner and operator are not affiliated, the license will be issued to the

owner and operator, but the operator will receive the right to vessel coop
linkages.
The harvesters that enter into a co-op membership agreement shall be the members of the co-op.
A pre-season Contract between eligible, willing harvesters is a pre-requisite to a cooperative
receiving an annual allocation.
Co-op membership agreements will specify that processor affiliated harvesters cannot participate
in price setting negotiations except as permitted by general antitrust law.
Catcher vessel cooperatives are required to have at least:
__eligible LLPs
Co-ops may engage in inter-cooperative transfers of annual allocations to other cooperatives with
agreement of the associated qualified processor.
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For Alternative 3:

e Voluntary co-ops may form between eligible harvesters in association with processors.

e Catcher vessel co-ops must be associated with an eligible processor.

e An eligible processor is a processing facility that has purchased 250 MT of aggregate Pacific
Ocean Perch, Northern Rockfish, and Pelagic Shelf rockfish harvest per year, for 4 years, from
1996 to 2000.

e A harvester is eligible to join a cooperative in association with the processing facility to which the
harvester delivered the most pounds of the three rockfish species combined during the year’s
1996 - 2000 drop 1 year (processor chooses the year to drop, same year for all LLPs)

e Harvesters may elect not to join a co-op, and continue to fish in an LLP/Open Access fishery.
Those LLPs that opt out of the cooperative portion of the pilot program will be penalized 0 to
20% of their historical share (annual allocation). The penalty share will be left with the LLP’s
associated cooperative. The LLP’s remaining share will be fished in a competitive fishery open
to rockfish qualified vessels who are not members of a cooperative and must be delivered to one
of the qualified processors.

o If a processing facility has closed down and another processing facility has acquired that
processing history through purchase, the history belongs to the facility that purchased that history. 9\"\)(
That history must remain in the community that it was generated in. W

Option. When owner and operator are not affiliated, the license will be issued to the ,,P“\ qke/
owner and operator, but the operator will receive the right to vessel coop (S-“
linkages.

e The harvesters that enter into a co-op membership agreement shall be the members of the co-op.

The processor will be an associate of the cooperative but will not be a cooperative member.

e A pre-season Contract between eligible, willing harvesters in association with a processor is a
pre-requisite to a cooperative receiving an annual allocation.

e Co-op membership agreements will specify that processor affiliated harvesters cannot participate
in price setting negotiations except as permitted by general antitrust law.

Processors are limited to 1 co-op per plant.

Catcher vessel cooperatives are required to have at least:

a) 50-75 percent of the eligible historical shares for each co-op associated with its processor
b) Any number of eligible harvesters (allows single person co-op)

o Co-ops may engage in inter-cooperative transfers of annual allocations to other coopcratives with
agreement of the associated qualified processor.

5.5 CP Transfer provisions
CP annual allocations may be transferred within co-ops and between co-ops with at least:
Option 1: two LLPs each (with CGOA endorsements)
Option 2: three LLPs each (with CGOA endorsements)

5.6 Sector Transfer provisions
CP annual allocations may be transferred to CV cooperatives. CV annual allocations may not be
transferred to CP cooperatives.

All transfers of annual allocations would be temporary and history would revert to the original LLP at
the beginning of the next year.

A person holding an LLP that is eligible for this program may transfer that LLP. That transfer will

effectively transfer all history associated with the LLP and any privilege to participate in this program
that might be derived from the LLP.
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6_Co-op harvest use caps

6.1 CV co-ops:
Control of harvest share by a CV co-op shall be capped at:
Option 1.  30% of aggregate POP, Northern Rockfish and PSR for the CV sector
Option 2.  40% of aggregate POP, Northern Rockfish and PSR for the CV sector
Option 3. 50% of aggregate POP, Northern Rockfish and PSR for the CV sector
Option 4. No cap

6.2 CPs:
Control of harvest share by a CP shall be capped at:
Option 1:  50% of aggregate POP, Northern Rockfish and PSR for the CP sector
Option 2:  60% of aggregate POP, Northern Rockfish and PSR for the CP sector
Option 3:  75% of aggregate POP, Northern Rockfish and PSR for the CP sector
Option 4: No cap
Eligible CPs will be grandfathered at the current level

7_Shoreside processor use caps

Shoreside processors shall be capped at the entity level.
No processor shall process more than:

Option 1. 30% of aggregate POP, Northern Rockfish and PSR for the CV sector
Option 2. 40% of aggregate POP, Northern Rockfish and PSR for the CV sector
Option 3. 50% of aggregate POP, Northern Rockfish and PSR for the CV sector
Option 4. No cap

Eligible Processors will be grandfathered.

8 Program Review

Program review the first and second year after implementation to objectively measure the success of the
program, including benefits and impacts to harvesters, processors and communities. Conservation benefits
of the program would also be accessed.

9 Sideboards
Sideboard provisions will apply to all gear types under all alternatives.

Opt out provision: Qualifying LLPs may choose to opt out of the program on an annual basis. The
history of these LLPs will stay with the sector. LLPs which opt out of the program will not be
sideboarded in other fisheries if their allocation is less than a) xx b)xx c)xx d)xx (a series of appropriate
numbers provided by staff based on catch distribution.

Exemptions from sideboards:
Vessels with rockfish allocations less than the following percentages are exempt from sideboards:

a) xx b)xx ¢)xx d)xx (a series of approprate numbers provided by staff based on catch
distribution.

o Allocations may not be leased

Qualifying LLPs which participate in the CGOA rockfish pilot program are limited, in July, in the
following fisheries:

Rockfish Pilot — October 2004 8 Appendix 1



CGOA flatfish (all), AI POP, BSAI other flatfish, BSAI yellowfin sole, BSAI pacific cod,
WGOA rockfish, WYAK rockfish

1) To fisheries in which the LLP participated in July from 1996 to 2002 for:
a) Any one year
b) Any two years
¢) Any four years
d) Any six years

2) To
maximum percentage
average percentage

N

of

1. total catch

2. retained catch
by target, and PSC by target (BSAI) or deep or shallow water complex (GOA) during the month
of July in any one year from 1996-2002

Additionally, the Council requests the following:
e Vessels (by name) that made landings in the CGOA target rockfish fishery from 1996-2002 with
current endorsement status
e Estimates of TH and RE/SR incidental catch requirements in the sablefish, halibut and pcod LL
fisheries. The Council recommends using observer and IPHC data
e Natural divisions in the level of history awarded within each sector (i.e. between vessels with
minimal, moderate and high participation)
e For the following fisheries: GOA flatfish (all), AI POP, BSAI other flatfish, BSAI yellowfin sole,
BSAI pacific cod, WGOA rockfish, WY AK rockfish:
Participation patterns in these fisheries during the month of July by LLP holders who will receive
allocations
Percentage of total catch, by species complex, in the month of July for each year 96-02 by sector
GOA: Deep complex=rex sole, deep water flatfish, arrowtooth flounder
Shallow complex=shallow water flatfish, flathead sole
BSAIL Other flatfish=rocksole, flathead sole, arrowtooth flounder, Alaska plaice, other flatfish

The Council encourages the CP fleet to work with NMFS and NPFMC staff to develop a data format
using confidentiality waivers to analyze sideboards. Additionally, include participation data broken out
by the three rockfish species based on WPR.

In the event this program has a duration of more than 2 years, the Council will reconsider the issue of
use/ownership caps for companies and vessels.

Alternative 3 for the CP Sector

As a separate alternative, the CP sector could choose to fish its sector allocation under the current
management regime, with the rockfish fishery starting on July 1%
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Attachment 2 to October 2004 Discussion Paper

Report on Sideboards
Central Gulf of Alaska Rockfish Pilot Program
June 2004

At its April 2004 meeting the Council requested staff to provide the several items at this meeting to assist
the Council in the development of options for sideboards to restrain participants in the Central Gulf of
Alaska rockfish pilot program from encroaching on other fisheries. Specifically, the Council requested
the following:

1) Vessels (by name) that made landings in the CGOA target rockfish fishery from 1996-2002 with
current endorsement status

2) Estimates of TH and RE/SR incidental catch requirements in the sablefish, halibut and pcod LL
fisheries. The Council recommends using observer and IPHC data

3) Natural divisions in the level of history awarded within each sector (i.e. between vessels with
minimal, moderate and high participation)

4) For the following fisheries: GOA flatfish (all), AI POP, BSAI other flatfish, BSAI yellowfin sole,
BSAI pacific cod, WGOA rockfish, WYAK rockfish:

5) Participation patterns in these fisheries during the month of July by LLP holders who will receive
allocations

6) Percentage of total catch, by species complex, in the month of July for each year 96-02 by sector
GOA: Deep complex=rex sole, deep water flatfish, arrowtooth flounder

Shallow complex=shallow water flatfish, flathead sole

BSAIL Other flatfish=rocksole, flathead sole, arrowtooth flounder, Alaska plaice, other flatfish

In response to this request, staff has developed this report, which provides the information requested in 1),
3), 4), and 5). Also, this report provides the percentage of retained catch for possible sideboard fisheries
identified in 6). Staff was unable to develop total catch estimates, necessary to provide the information
requested in 6). In addition to the information requested by the Council, staff has included a description of
landings inside of State waters, intended to verify the extent to which State water issues could arise in the
management of these fisheries.

Vessel List for the Pilot Rockfish Program for the Central Gulf

Following is a list of vessels with target rockfish history that may be eligibility for the Central Gulf of
Alaska rockfish pilot program. For purposes of generating this list, eligibility for the program is assumed
to be based on having one or more targeted landings in the Central Gulf rockfish fishery (i.e., Pacific
Ocean perch, northern rockfish, and pelagic shelf rockfish) between 1996 and 2002 and a valid LLP with
trawl and Central Gulf endorsements. For catcher vessels, fish ticket data were assigned a weekly target
based on retained fish only (not including fish destined for meal production). For catcher/processors,
NMFS Blend data weekly target determinations were used.

The list was developed by identifying vessels that:
1) have one or more targeted rockfish landings in the CGOA in the month of July in at least one
of the years 1996 to 2002, inclusive; and
2) received a CGOA trawl endorsed LLP license by
a) meeting the requirements for that license; or
b) transfer.
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For each license/vessel meeting these requirements, the most recent vessel associated with the LLP
license is identified below. In the case of licenses that have been transferred, the original vessel is also
referenced in parentheses. LLP data, current to May 7, 2004, were used to assess LLP license/vessel
associations. If no vessel is currently associated with the LLP, then the original vessel, which generated
the LLP license is included on the list. Only vessels that are either currently associated with an LLP
license or the original vessel that generated the LLP are included on the list. Only one LLP per vessel is
shown; some vessels have more than one Gulf trawl LLP. Also, note that the Intrepid Explorer, received

both CV and C/P LLPs through transfer, and is included on both the catcher vessel and the
catcher/processor lists.

Note: The list is being produced solely for analytical purposes and to assist industry members in
coordinating discussions of the program. The presence or absence of your vessel on these lists does
not establish your eligibility for the program. The methodology used is admittedly incomplete, in
that it does not capture all transfers or tramsfer history. Eligibility for the program will be
determined by NOAA Fisheries after adoption by the Council and approval by the Secretary of
Commerce. Due to confidentiality requirements that protect catch data, this list will not be revised
in the analysis, as doing so could compromise some data released concerning landings.

QUALIFIED CATCHER VESSELS

ALASKA BEAUTY LLG1590
ALASKA DAWN LLG1905
ALASKAN LLG3764
AMBER DAWN LLG2608
BAY ISLANDER LLG3504
CAPE KIWANDA LLG2636
CAPTN ART | LLG2148
CARAVELLE LLG2973
COHO LLGA4851
COLLIER BROTHERS LLG1523
COMMODORE LLG3904
DAWN LLG2487
DEFIANT LLG3496
DUSK LLG2165
ELIZABETHF LLG1273
EXCALIBURII LLG3521
FORUM STAR LLG2394
GOLD RUSH LLG3987
GREEN HOPE LLG2188
GRUMPY J LLG3604
HAZEL LORRAINE LLG2567
HICKORY WIND LLG3600
INTREPID EXPLORER LLG3756 (NORDIC EXPLORER)
LADY JOANNE LLG2222
LAURA LLG3665
LESLIE LEE LLG1183
MAR DEL NORTE LLG1841
MAR PACIFICO LLG2696
MARATHON LLG2882
MARCY J LLG2278
MICHELLE RENEE LLG2550
MISS LEONA LLG1710
MORNING STAR LLG2164 (OCEAN HOPEI)
MUIR MILACH LLG2554
NEW LIFE LLG1367 (DOMINION)
OCEAN HOPE 3 LLG2683
PACIFIC RAM LLG3144
PACIFIC STAR LLG4852
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PEGGY JO
PROGRESS
PROVISION
ROSELLA
TAASINGE
TOPAZ
TRAVELER
VANGUARD
WALTER N
WINONA J

LLG359%4
LLG3896
LLG2319
LLG2364
LLG2603
LLG2535
LLG3463
LLG2565
LLGI1271
LLG2653

{Two catcher vessels have targeted landings that do not appear to have LLP licenses)

QUALIFIED CATCHER/PROCESSORS

ALASKA RANGER
ALASKA SPIRIT
ALASKA VICTORY
ALLIANCE
AMERICANNO 1
BILLIKIN
DEFENDER
GOLDEN FLEECE
INTREPID EXPLORER
LEGACY
SEAFISHER
SOVEREIGNTY
U.S. INTREPID
UNIMAK
VAERDAL

(5 catcher processors have targeted rockfish landings that do not appear to have LLP licenses)

“Natural Divisions” of Eligible Vessels Based on Total Targeted Rockfish Catch Historv

LLG2083 (ALASKA WARRIOR)
LLG3043

LLG2080

LLG2905

LLG2028

LLG3744 (BERING ENTERPRISE)
LLG3217

LLG2524

LLG3741 (HARVESTER ENTERPRISE)
LLG1802

LLG2014

LLG3740 (AMERICAN ENTERPRISE)
LLG3662

LLG3957

LLG1402

The Council requested staff to provide information concerning “natural divisions in the level of history
awarded within each sector (i.e., between vessels with minimal, moderate and high participation).” Table
1 shows the division of eligible participants into three categories, based on the amount of qualified catch

history.

“Natural divisions” in the total qualified harvests of eligible vessels shown have the following

characteristics:

1) the divisions are based on large breaks in total history of the eligible catcher processors (as no
clear dividing points exist for catcher vessels); and
2) the divisions are based on total harvests of eligible catcher vessels (no years were dropped in
determining these divisions).

Table 1. “Natural Divisions” - Number of eligible participants in each sector by amount of qualified catch history

Total Catch of Targeted Catcher Catcher
Rockfish 1996 to 2002 Processors Vessels
Greater than 3,500 MT 5 0

3,500 MT to 750 MT 5 21

Less than 750 MT 5 27

Rockfish Pilot — October 2004
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Participation Patterns in the Targeted Rockfish Fishery

Tables 2 and 3 show participation patterns of eligible catcher processor and catcher vessel participants in
the targeted rockfish fishery. These tables include transfer of history that occurred through the transfer of
licenses between vessels. In these instances, the combined participation of both vessels is reflected in the
table. So, if the original vessel associated with the LLP participated in 1996 and 1997 and the current
vessel associated with the LLP participated in 1999, the table would reflect a single vessel that
participated in 1996, 1997, and 1999.

Table 2. Participation patterns in the targeted rockfish fishery of eligible catcher processor participants

Number of Cumulative
1996 1997 1998 1999 2000 2001 2002 vessels number of
with pattern vessels
X X X X X X X 2 2
X X X X X X 1 3
X X X X X 1 4
X X X X X 1 5
X X X X X 1 6
X X X 1 7
X X X 1 8
X X 1 9
X X X . 1 10
X X X 1 11
X X 2 13
X 1 14
X 1 15
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Table 3. Participation patterns in the targeted rockfish fishery of eligible catcher vessel participants.

t:;;r::;; of Cumulative
1996 1997 1998 1999 2000 2001 2002 Number of
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Pattern Vessels
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Table 4 shows the number eligible participants of each type by number of years of participation. The table
shows that consistency of participation varies significantly across eligible participants for both sectors.

Table 4. Number eligible participants in each sector by number of years of participation

years of participation

1 2 3 4 5 6 7 Total
Number of catcher processors 2 3 4 0 3 1 2 15
Number of catcher vessels 11 2 4 1 10 8 12 48
Total number of vessels 13 5 8 1 13 9 14 63
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Target Participation in Other Fisheries by Eligible for the Rockfish Pilot Program

Tables 5 and 6 show participation patterns in possible sideboard fisheries of catcher processor and catcher
vessel participants eligible for the rockfish pilot program. These patterns include all targeted participation
by vessels with qualified rockfish participation that are currently associated with a valid, permanent LLP
with a Gulf of Alaska traw] endorsement. As with the previous participation tables, these tables include
transfer of history that occurred through the transfer of licenses between vessels. In instances when the
license of an eligible participant was transferred, the combined participation of both vessels is reflected in
the table. So, if the original vessel associated with the LLP participated in 1996 and 1997 and the current
vessel associated with the LLP participated in 1999, the table would reflect a single vessel that
participated in 1996, 1997, and 1999. Participation in the following fisheries was evaluated:

e Gulf of Alaska flatfish (rex sole, deep water flatfish, arrowtooth
flounder, shallow water flatfish, flathead sole)

Aleutian Islands Pacific Ocean perch

Bering Sea/Aleutian Islands other flatfish (rocksole, flathead sole,
arrowtooth flounder, Alaska plaice, other flatfish)

Bering Sea/Aleutian Islands yellowfin sole

Bering Sea Aleutian Islands Pacific cod

Western Gulf of Alaska rockfish

Western Yakutat rockfish

The tables show a variety of participation in these other fisheries by rockfish eligible participants. In the
catcher processor sector, rockfish eligible participants most frequently participated in the flatfish fisheries
in both the Bering Sea/Aleutian Islands and the Gulf. In the catcher vessel sector, rockfish eligible
participants also most frequently participated in the flatfish fisheries. Eligible catcher vessel participants,
however, participated primarily in the Gulf flatfish fisheries.
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Table 5. Target participation in other fisheries by eligible catcher processor participants in the Central Gulf rockfish fishery.

Number
1996 1997 1998 1999 2000 2001 2002 of
Participants
X X X X X 2
Aleutian Islands X X
Pacific Ocean perch X 1
X 1
Total Participants 4
X X X X X X 1
X X X X X 1
X X X 1
Bering SealAleutian X X X X !
erin
Islands other flatfish X X X X 1
(rocksole, flathead X X 1
sole arrowtooth X X X X X 1
flounder, Alaska
plaice, other flatfish) X X X X 1
X X X 1
X X X X 1
X X X 1
X X 1
Total Participants 12
X X X 1
X X X 1
R X X 1
Bering Sea/Aleutian X X
Islands Pacific cod 1
X 1
X X 1
X 2
Total Participants 8
Bering Seal X X X 2
Aleutian Islands X X 5
yellowfin sole X 3
Total Participants 10
X X X X X X X 2
Gulf of Alaska X X X X X 1
flatfish X X X X 1
(rex sole, deep water _X X 1
flatfish, arrowtooth  x X X X X X 1
flounder, shallow water X ]
flatfish, flathead sole)
X X 1
X 1
Total Participants 9
Rockfish Pilot — October 2004 7 Attachment 2




Table 5. Target participation in other fisheries by eligible catcher processor participants in the Central Gulf rockfish fishery, Cont.

Number
1996 1997 1998 1999 2000 2001 2002 of
Participants
X X X X X X 1
Western Gulf of X X X X X 1
Alaska rockfish X 1
X X X 1
Total Participants 4
X X X X X X 1
Western Yakutat X X 2
rockfish X 1
X X 1
Total Participants 5

Table 6. Target participation in other fisheries by eligible catcher vessel participants in the Central Gulf rockfish fishery.

Number
1996 1997 1998 1999 2000 2001 2002 of
Participants
Bering Seal/Aleutian X 1
Islands Pacific cod X 1
Total Participants 2
X X X X X X 1
X X X X X X 3
X X X X X 1
X X X X 1
X X X X X 1
X X X X 1
X X X X 2
X X X 6
X X X X X 1
Gulf of Alaska X X X X 1
flatfish X X X 1
(rex sole, deep water X X 3
flatfish, arrowtooth
flounder, shallow water X X X X 1
flatfish, flathead sole) X X X X 2
X X X 1
X X 1
X 6
X X X X X 1
X X 1
X X 1
X 1
X X 1
X 3
Total Participants 41
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/"f\]‘able 6. Target participation in other fisheries by eligible catcher vessel participants in the Central Gulf rockfish fishery.

Number
1996 1997 1998 1999 2000 2001 2002 of
Participants
Western Gulf of Alaska
rockfish X
Total Participants 1
X 1
Western Yakutat X 2
rockfish X 1
X 1
Total Participants 5

Table 7 shows the number of rockfish eligible participants that participated in the various fisheries being
considered for sideboards by number of years of participation. The table shows that participation in these
other fisheries varies substantially across rockfish eligible participants.

Table 7. Number of rockfish eligible participants with target participation in other fisheries by years of participation.

Years of Participation Total
1 2 3 4 5 6 7
Aleutian Islands Catcher processors 1 0 1 2 0 0 0 4
/‘“\ Pacific Ocean perch Catcher vessels 0 0 0 0 0 0 0 0
Bering Sea/Aleutian  _Cateher processors 0 2 3 4 2 1 0 12
Islands other flatfish Catcher vessels 0 0 0 0 0 0 0 0
Bering Sea/Aleutian Catcher processors 3 3 2 0 0 0 0 8
Islands Pacific cod Catcher vessels 2 0 0 0 0 0 0 2
Bering Sea/Aleutian  _C3tcher processors 3 5 2 0 0 0 0 10
Islands yellowfin sole  Catcher vessels 0 0 0 0 0 0 0 0
Gulf of Alaska Catcher processors 2 2 0 1 1 1 2 9
Flatfish Catcher vessels 10 7 8 8 4 4 0 M
Western Gulf of Catcher processors 1 0 1 0 1 1 0 4
Alaska rockfish Catcher vessels 1 0 0 0 0 0 0 1
Western Catcher processors 1 3 0 0 0 1 0 5
Yakutat rockfish Catcher vessels 5 0 0 0 0 0 0 5

State Water Harvests of Targeted Rockfish

A review of fish ticket and blend data reveal three landings in 1996 and one landing in 1999 of harvests
identified as from inside State water statistical areas. These landings total 96 metric tons (taken by four
vessels). The four vessels all have lengthy harvest histories and are all LLP qualified. The fish tickets
that show harvest from statistical areas inside of State waters also had harvest from statistical areas
outside of State waters. Possible explanations of these harvests are exploratory fishing or reporting error.
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Attachment 2 to October 2004 Discussion Paper - continued

Addendum to Report on Sideboards
Central Gulf of Alaska Rockfish Pilot Program
June 2004

Retained Harvests of Other Species by Rockfish Eligible Participants

Tables 8 and 9 show retained harvest from possible sideboard fisheries by rockfish eligible catch
processor participants and catcher vessel participants, respectively. To the extent possible, each table
shows the percentage of the sector’s retained catch and total retained catch taken by rockfish eligible
participants. Transfer history is included in the tables by including both the harvests of the vaessel that is
currently associated with the LLP license and the vessel that was originally associated with the LLP
license, in the case of transferred LLP licenses. The tables indlude all retained catch by eligible
participants regardless of whether the species was targeted. The numbers of participants shown in Tables
6 and 7, which show target fishery participation, differ from the numbers of participants shown in Tables
8 and 9 because these latter tables do not consider targeting.

Data from the following weekending dates were used for generation of sideboard tables. These dates were
chosen to estimate July harvests that were specified in the Council motion.

Weekending Dates for Sideboarded Species Table of Retained Harvests

1996 1997 1998 1999 2000 2001 2002

6-Jul 5-Jul 4-Jul 3-Jul 8-Jul 7-Jul 6-Jul

13-Jul 12-Jul 11-Jul 10-Jul 16-Jul 14-Jul 13-Jul

20-Jul 19-dul 18-Jul 17-Jul 22-Jul 21-Jul 20-Jul

27-Jul 26-Jul 25-Jul 24-Jul 29-Jul 28-Jul 27-Jul

3-Aug 2-Aug 1-Aug | 31-Jul 4-Aug | 3-Aug |

Addendum to Report on Sideboards 1
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Table 8. Retained harvests of other species by rockfish eligible catcher processor participants

Eligible catcher processors Other catcher processors All catcher processcrs All vessels
. Percentage of Percentage of ,
Participants c:te;: '&:% pf:é:rs'::w all retained Participants c|:tect : ia;g.) Participants c:ti t:'?;% Participants czfc ‘:i(nhﬁ?.)
catch
retained catch
1996 5 106 100 100 0 0 5 106 5 106
1997 0 0 0 0 0 0 0 0 0 0
1998 3 * * * 2 * 5 6,851 5 6,851
Aleutian Islands 1999 5 * * * 1 * 6 10,258 6 10,258
Paclfic Ocean perch 2000 3 3,873 50 50 3 3,830 6 7,702 6 7,702
2001 3 2,068 32 32 3 4,413 6 6,481 6 6,481
2002 0 0 0 0 0 0 0 0 0 0
Total 5 18.&4 59 59 4 12.83!} 9 31,398 9 31,398
1986 6 478 11 11 9 3,877 15 4,355 15 4,355
Bering SealAleutian — 1997 9 3,480 33 33 12 7,041 21 10,530 21 10,530
Islands other flatfish 1998 8 1,244 19 19 10 5,139 18 6,383 18 6,383
(rocksole, flathead sole 1999 12 2,616 27 27 25 7,005 37 9,621 37 9,621
arrowtooth flounder, 2000 [ 880 19 19 19 3,835 25 4,716 25 4,716
Alaska plaice, other 2001 11 1,747 25 25 24 5,303 35 7,050 35 7,050
flatfish) 2002 12 2,485 50 50 25 2,491 37 4,976 37 4,976
Total 13 12,940 27 27 30 3@91 43 47,631 43 47,631
1986 6 1,135 54 54 8 974 14 2,109 14 2,109
1997 9 595 45 45 12 722 21 1,317 21 1,317
1998 8 434 34 * 10 845 18 1,278 21 *
Bering Sea/Aleutian 1999 12 534 31 31 25 1,162 37 1,686 37 1,686
Islands Pacific cod 2000 6 324 26 25 20 914 26 1,238 51 1,275
2001 11 1,439 48 37 24 1,550 35 2,989 92 3,899
2002 12 1,168 43 33 25 1,571 37 2,739 91 3,586
Total 13 5,628 42 36 29 7,738 42 13,365 116 15,654
1996 0 0 0 0 4 213 4 213 4 213
1997 8 897 54 54 11 751 19 1,648 19 1,648
1998 5 1,322 78 78 8 379 13 1,701 13 1,701
Bering Sea/ 1999 10 1,672 66 66 1 850 21 2,622 21 2,522
Aleutian Islands 2000 2 ~ 5 - ) , 3 340 3 340
yellowfin sole  —5551 10 5077 73 73 8 764 18 3,842 18 3,842
2002 11 7,796 51 51 22 7,482 33 15,279 33 15,279
Total 12 13,911 57 57 24 10,632 36 24,543 36 24,543
* Withheld for confidentiality
Addendum to Report on Sideboards 1
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Table 8. Retained harvests of other species by rockfish eligible catcher processor participants (continued)

Eligible catcher processcrs Other catcher processors All catcher processors All vessels
Percentage of Percentage of
- Retained catcher N - Retained - Retained - Retained
Participants catch (MT) processor all :\t;l:ed Participants catch (MT) Participants catch (MT) Participants catch (MT)
retained catch -
1996 16 1,567 * 24 7 * 23 * 58 6,451
1997 14 325 60 10 4 216 18 540 46 3,275
Gulf of Alaska flatfish 1998 11 1,110 66 39 5 560 16 1,669 42 2.815
e eep o 1999 10 1,138 81 77 5 262 15 1,400 38 1,481
flounder, shaltow water 2000 10 1,754 58 48 5 1,290 15 3,044 33 3.633
flatfish, flathead sole) 2001 10 861 * 35 3 * 13 * 34 2,441
2002 5 * * * 2 * 7 1,453 30 2,468
Total 16 7,817 61 35 11 4,900 27 12,717 75 22,564
1986 7 421 50 50 4 414 1 835 11 835
1997 4 991 56 * 3 764 7 1,755 9 *
1998 5 773 86 86 3 126 8 899 8 899
Western Gulf of 1999 6 * * * 2 * 8 2,468 8 2,468
Alaska rockfish 2000 5 1,380 76 76 4 444 9 1,835 9 1,835
2001 5 793 65 65 3 432 8 1,225 8 1,225
2002 3 * * * 2 * 5 48 5 48
Total 10 6,720 74 * 8 * 18 9,064 20 *
1996 4 * * * 1 * 5 2,094 9 2,098
1997 3 1,293 100 88 0 0 3 1,293 8 1,471
1998 1 * * * 1 * 2 * 5 *
Western Yakutat 1999 3 * * * 1 * 4 1,297 6 1,374
rockfish 2000 1 * * * 0 0 1 * 2 *
2001 1 * * * 1 * 2 * 3 *
2002 0 0 0 0 0 0 0 0 0 0
Total 5 * * * 2 * 7 8,357 21 8,638
* Withheld for confidentiality
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Table 8. Retained harvests of other species by rockfish eligible catcher vessel participants

Eligible catcher vessels Other catcher vessels All catcher vessels All vessels
. Percentage of  Percentage of . . .
- Retained . - Retained - Retained . Retained
Participants catch (MT) ;:::;:;:rd vs:;z;l all ;t:;r:ed Participants catch (MT) Participants catch (MT) Participants catch (MT)
1986 0 0 0 0 0 0 0 0 5 106
1997 0 0 0 0 0 0 0 0 0 0
1998 0 0 0 0 0 0 0 0 5 6,851
Aleutian iIslands 1999 0 0 0 0 0 0 0 0 6 10,258
Pacific Ocean perch 2000 0 0 0 0 0 0 0 0 6 7,702
2001 0 0 0 0 0 0 0 0 6 6,481
2002 0 0 0 0 0 0 0 0 0 0
Total 0 0 0 0 0 0 0 0 9 31,398
1996 0 0 0 0 0 0 0 0 15 4,355
Bering Sea/Aleutian 1997 0 0 0 0 0 0 0 0 21 10,530
Islands other flatfish 1998 0 0 0 0 0 0 0 0 18 6,363
{rocksole, flathead sole 1999 0 0 0 0 0 0 0 0 37 9,621
arrowtooth flounder, 2000 0 0 0 0 0 0 0 0 25 4716
Ataska plaice, other 2001 0 0 0 0 0 0 0 0 35 7,050
Ratfish) 2002 0 0 0 0 0 0 0 0 37 2,976
Total 0 0 0 0 0 0 0 0 43 47,631
1986 0 0 0 0 0 0 0 0 14 2,109
1897 0 0 0 0 0 0 0 0 21 1,317
1998 1 * * * 2 * 3 * 21 *
Bering Sea/Aleutian 1999 0 0 0 0 0 0 0 0 37 1,696
Islands Pacific cod 2000 5 10 26 1 20 27 25 37 51 1,275
2001 10 15 2 0 47 896 57 910 92 3,899
2002 8 156 18 4 46 691 54 847 91 3,586
Total 13 290 13 2 61 1,998 74 2,289 116 15,654
1986 0 0 0 0 0 0 0 0 4 213
1997 0 0 0 0 0 0 0 0 19 1,648
Bering Seal 1998 0 0 0 0 0 0 0 0 13 1,701
Aleutian Islands 1999 0 0 0 0 0 0 0 0 21 2,522
yellowfin sole 2000 0 0 0 0 0 0 0 0 6 340
2001 0 0 0 0 0 0 0 0 18 2,842
2002 0 0 0 0 0 0 0 0 33 15,279
Total 0 0 0 0 0 0 0 0 36 24,543

* Withheld for confidentiality
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Table 8. Retained harvests of other species by rockfish eligible catcher vessel participants (continued)

Eligible catcher vessels Other catcher vessels All catcher vessels All vessels
Percentage of Percentage of . . .
. Retained ) - Retained . Retained - Retained
Participants cat chr(MT) :Ztt:i'::eerd vsa's:j‘l all ztg:ed Participants catch (MT) Participants catch (MT) Participants catch (MT)
1986 33 2,769 * 43 2 * 35 * 58 6,451
1997 27 2,722 * 83 1 * 28 * 46 3,275
Guif of Alaska flatfish 1998 26 1,145 100 41 0 0 26 1,145 42 2,815
";:t;:t'f'aff:&o‘”j:' 1999 23 81 100 5 0 0 23 81 38 1,481
flounder, shallow water 2000 18 589 100 16 0 0 18 589 33 3,633
fiatfish, flathead sole) 2001 19 1,357 * 56 2 * 21 * 34 2,441
2002 23 1,015 100 41 0 0 23 1,015 30 2,468
Total 44 9,678 98 43 4 169 48 9,847 75 22,564
1996 0 0 0 0 0 0 0 0 11 835
1997 1 * * * 1 * 2 * 9 *
1998 0 0 0 0 0 0 0 V] 8 899
Western Gulf of 1999 0 0 0 0 0 0 0 0 8 2,468
Alaska rockfish 2000 0 0 0 0 0 0 0 0 9 1,835
2001 0 0 0 0 0 0 0 0 8 1,225
2002 0 0 0 0 0 0 0 0 5 48
Total 1 * * * 1 . 2 * 20 *
1996 4 4 100 0 0 0 4 4 9 2,098
1997 5 178 100 12 0 0 5 178 8 1,471
1998 3 * * * 0 0 3 * 5 *
Western Yakutat 1999 2 * * * 0 0 2 77 6 1,374
rockfish 2000 1 * * * 0 0 1 * 2 *
2001 1 * * * 0 0 1 * 3 *
2002 0 0 0 0 0 0 0 0 0 0
Total 14 282 100 3 0 0 14 282 21 8,638
* Withheld for confidentiality
Addendum to Report on Sideboards 4

Rockfish Pilot — October 2004
f

Attachment 2 continued



Public Testimony Sign Up Sheet
Agenda ltem _C-2. GoA rpecfshe

NAME (PLEASE PRINT) AFFILIATION

/I 2 /[m-t TJ(OH’ /kﬁu ’/}ﬁm//// jéﬂj%ﬂij
86 | Tt Bonnio [Toe pliihe |depg 7

2 T%muhnddm/r!ﬂa%m Melisty,  Tslpud Stofols [y
/{7 //V?Pn/ﬁ‘rw /\/]OJ/Q /ﬂLﬁS‘Cﬂ Pﬁm!—?r_ ém—rq/jh
g b Uu\ oSy 1’ N Aoy JArsy

.9/&’ >é?/40\/ /460174)(/ A/—&w/ Z”s}mc; /%I‘DC
/”“o ﬁe _Cf//th NUHJLQ\ Mo, KolZad
po| Jeff J‘r@/m UFM A

/é% [ '-(’u {m((uzcm r(c;;o)\cu((, 1sh (g)
PolEQ Lu TT/WZL L AT

A ‘.)hﬂ‘

NOTE to persons providing oral or written testimony to the Council: Section 307(1)(I) of the Magnuson-Stevens
Fishery Conservation and Management Act prohibits any person “ to knowingly and willfully submit to a Council,
the Secretary, or the Governor of a State false information (including, but not limited to, false information
regarding the capacity and extent to which a United State fish processor, on an annual basis, will process a portion
of the optimum yield of a fishery that will be harvested by fishing vessels of the United States) regarding any
matter that the Council, Secretary, or Governor is considering in the course of carrying out this Act.
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C-2 Central GOA Rockfish Demostration Pilot Program

The AP recommends to not include the non-trawl sector from the primary program.
1. Delete “Option 3. Non trawl catcher vessel” from section 3.1

2. Delete the words “by any gear type” from the third bullet in section 3. 3

Motion passed 14/0

Sideboard Provisions
General Provisions:
There are no exemptions from sideboards, except for CP vessels which opt out of the pilot program.

a. For fisheries that close on TAC in the GOA, the qualified vessels in each sector (trawl CV and trawl
CP) would be limited, in aggregate, in the month of July to the historic average total catch of those
vessels in the month of July during the qualification years 1996 to 2002. Fisheries that this sideboard
provision would apply to include West Yakutat rockfish and WGOA rockfish.

b. For flatfish fisheries in the GOA that close because of halibut bycatch, the qualified vessels in each
sector (trawl CV and trawl CP) would be limited, in the aggregate, in the month of July to the historic
average halibut mortality taken by those vessels in the target flatfish fisheries in the month of July by
deep and shallow complex.

c. In the event that one or more target rockfish fisheries are not open, sideboard restrictions will not apply
for those target allocations.

- IFQ halibut and sablefish are exempt from sideboard provisions

CP Specific Sideboard Provisions:

Vessels may decide to opt out of the CGOA pilot program on an annual basis. These vessels may not
target POP, Northern rockfish or Pelagic Sheif rockfish in the CGOA in the years they choose to opt out.
They may retain these species up to the MRA amount in other fisheries. They will be sideboarded at the
sector level in the GOA as referenced in a and b above, but will not be subject to other sideboard
restrictions within their sector.

Option 1 -The history of vessels which opt out will remain with the sector.
Option 2 -The history of vessels which opt out will be distributed pro-rata between sectors.

Opting out is an annual decision. Vessels which choose to opt out must so notify NMFS. The decision to
opt out should not in any way alter the status of their catch history for future rationalization programs.

For the CP sector, the pilot program fishery will start at the same time as the open access fisheries (in
July). CPs which qualify for the CGOA rockfish pilot program, and which do not choose to opt out, are
required to harvest 90% of their CGOA rockfish allocation, or to participate in the target rockfish fishery
in the CGOA for two weeks (whichever is shorter) before participating in any other BSAI or GOA
groundfish fishery. A vessel which has met this requirement can then move into the BSAI or GOA open
access fisheries without limitation or restriction, except at the sector level in the GOA as referenced in the
CV/CP inter-sector sideboards.

-~ History may be consolidated between vessels, however each individual vessel that transfers its history to
another CP or CV must still refrain from operating in any other BSAI or GOA groundfish fishery until
90% of all of the rockfish allocation on the stacked vessel is harvested in the CGOA, or for two weeks
(whichever is shorter). .

Option: three week stand-down
16 Draft AP Minutes
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CV Specific Sideboard Provisions:
- The qualifying vessels in the trawl CV sector cannot participate in the directed yellowfin sole, other
flatfish (flathead, etc) or Pacific Ocean perch fisheries in the BSAI in the month of July.

- Qualifying vessels in the trawl CV sector would be limited, in aggregate, in the month of July, to the
historic average total catch of those vessels in the BSAI Pacific cod fishery in July during the
qualification years 1996 to 2002.

- AFA CVs qualified under this program are subject to the r&stramts of AFA sideboards and their coop
agreement, and not subject to additional sideboards under this program.
Motion passed 16/1

Set Asides
1.2 Entry level fishery: A percentage of POP, Northern rockfish and pelagic shelf fockfish for catcher
vessels not eligible to participate in the program, as mandated in the congressional
language. For the first year of this program, this set aside will be 5% of each of these
target rockfish species.
e Allocations shall be apportioned between trawl and non-trawl gear:
Option 1. 50/50
Option 2. proportional to the number of applications received
Option 3. Increase fixed gear portion of the fixed gear set aside each year by
0.5%/year each year the fixed gear sector catches their full allocation.

Motion passed 11/4
e The Council will develop a method for rolling over an allocation to the other entry
level sector, in the event a sector is unable to harvest its allocation. /f"\

Suboption: the rollover from any sector will occur at the end of the third quarter, and
if the non-qualified vessel quota is not taken by November 1, it will be rolled over to
any eligible vessel. Motion passed 15/0

The AP notes that estimates of thornyhead and shortraker/rockfish incidental requirements in the sablefish
halibut and p.cod longline fisheries have been repeatedly requested yet still not provided. We wish to
highlight the importance of having this data available at initial review to allow refinement of the
alternatives prior to final action. Motion passed 15/0

2.4 NMFS will determine:
e Whether limits need to be imposed on vessel participation
o If limits need to be imposed, determine the appropriate number of vessels that would
be allowed to fish in the entry level fishery

Suboption: Equal share distributions to the vessel applicants by sector
Suboption: Limited access competitive fishery by sector

e Entry permits are non-transferrable and must be fished by the named vessel

Motion passed 16/0

5.4 CV sector

The AP requests the Council modify the last two bullets for alternative 2 as follows:
e Catcher vessel cooperatives are required to have at least 5-10 eligible LLPs

e No processor associations reqmred by coops.
Motion passed 16/0

17 : Draft AP Minutes
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!
Stephanie Madsen John Lepor ’
Chair NOAA
North Pacific Fisheries Management Council 709 West Ninth Street, Suite 909
205 West Fourth Avenue, Suite 306 Juneau, AK 99801

Anchorage, AK 99501-2252

Re:  Alaska Ground Fish Databank

Dear Chairperson Madsen and Mr. Lepor:

|
Commm e

We have been retained by the Alaska Ground Fish Databank to analyze the antirrust
implications, if any, of Rockfish Pilor Program Aliemative 3 Co-ops. In particular, we examiqbd o
the impact of co-op membership by processor-owned catcher vessels (“PCVs”). As detailed ! &
- below, there is no antitrust issue creared by either the co-ops or PCV participation in those |
co-ops. The co-ops themselves are a well recognized, procompetitive, alternative to the highly
inefficient Olympic, or race systern. The fact that some PCVs may participate in co-ops does rjot
reduce these efficiencies or render the co-ops anticompetitive. To the contrary, it would be
inefficient 10 exclude the PCVs because their allocations would revert to the open access fishery.
In shor, participation by PCVs in the Cco-ops does not create any antitrust issue. :
Because the co-op structure does not create an antitrust problem in the first instance, |
there is no need to determine whether the presence of PCVs in co-ops might somehow impact lzhe
fishermen’s exemption from the antitrust laws under |5 U.S.C. § 521. Srated otherwise, you dp

not need to reach the exemption because there is no antitrust violation in the first place. I’

Even assuming there was an antitrist problem (there clearly is not), the CO-ops are
exempt from the antitrust laws under 15 U.S.C. § 521. As concluded by the United Srares
Department of Justice in a similar setung, the participation of PCVs in such co-ops does not
change or eliminare the exempt starus of the co-ops. Given this historical approval, we would E:JC
surprised if anyone seriously suggests that PCV participation in co-ops impacts the exemprion_i
The Hinorte case which Mr. Lepor menrioned when [ spoke 10 him does not change the analysig.
Likewise, the National Broiler case actually supports the application of the exemption in this

setring.

[
I
f
|
|
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-

1. Facts

T S P T,

We understand that under Alternative 3, harvesters will be allocated a percentage of thé

rockfish catch based on their historical pamcxpanon in the fishery. The eligible harvesters can!
choose 10 bring their percentage to, and participate in, an open access, race-type fishery. i
Alernatively, the eligible harveSters may participate in co-ops. Those co-ops, pursuant 10 a ]
Conrract, will “internally allocate and manage the co-op’s [callective] allocation,” and the |
allocated history may be transferred and consolidated within the co-op. ;

i

1

Assuming-a-co=op-is-formed; the-co=op-mustbe-associated-with;”-and-deliver-itscatch;

1o, an chglble processor. Processor chglblhty will be determined based on historical l
participarion in the fishery. The co-op’s caich can only be sold to a single processor to whom |
each co-op member has historically delivered the most pounds of fish.

The majority of the shore side GOA rockfish fishery is harvested by forty-four
independently-owned catcher vessels. There are, however, a handful of PCVs which participaje
in the fishery. It is possible thar some or all of these PCV's will participate in co-ops associate
with the processor that owns the PCVs.

[~ SO

-~
-

R4

The participation of PCVs in co-ops will be limited to agreements among the co-op
members allocatmg the designated catch for the €o-0p. PCVs will not participate in price semng
negotiations “except as permitted by general antitrust law.” .

IL. There Is No Antitrust Violation in the First Instance i
1
The antitrust laws are intended to eliminate anncompenuve conduct among compextors.
Such conduct typically includes agreements among competitors to (i) increase prices or (i) |
reduce outpur (which, under the Jaws of supply and demand, will result in increased prices). The
anritrust Jaws also encourage businesses 1o achieve “efficiencies,” i.e., producing the same outg’mr
at a lower cost. The reason is obvious. Bveryone is better off, for example, if a given amount of
fish can be harvested for fifty cents per pound rather than one dollar per pound. X
Co-ops and the allocation agreement among vessels participating in a given co-op, are}’
not anticompetitive. First, they do not reduce output within the fishery. The co-op has every !
incentive to use its collective allocation to its fullest. The co-op simply divides the harvesting bf
the governmentally-fixed input in the manner the members best see fit. Second, co-ops produqc
procompetitive results by creating significant efficiencies. On a fishery-wide basis, they reduce
or eliminate the highly inefficient race system. Eliminarion of the race leads 1o many efficiencies
such as increased product recovery from the raw material, production of a greater percentage df
higher quality products, improved safety, reduced by-catch and non-target species of fish and '

B il L e e
~
o
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reduced pollution (both air pollution from use of fuel and water pollution from discharges of ;
seafood processing waste). i

|

Still more efficiencies are created at the individual co-op level. Under the Conrract, the
harvester(s) best suited to catch the co-op’s allocation will handle the harvest. Thus, one or myre
harvesters will conduct a harvest that would otherwise be done by multiple harvesters. The sas}ne

amount of fish will be harvested, but at a lower cost. |

Including PCVs in the co-ops does not alter or reduce the efficiencies. In facr, it woulq:

be nefficient; and anticompetirive, to exchide PCVs To theexrent PCVysare exciuded frovacp-
op participation, their percentage of the harvest reverts to the wasteful and inefficientrace |
system. The resources necessary to harvest in the race system are significantly greater than in'
the co-op fishing. If PCVs are excluded from co-ops, significantly greater resources will be
required, fishery wide, to harvest the same amount of fish. i

§
Under similar circumstances, the United States Department of Justice, Antitrust Divisign,
concluded that an allocation agreement among catcher-processors did not violate the antitrust :
r~ laws. In 1997, the United States Department of Commerce instituted an inshore/offshore '
\ allocation system for the Pacific Whiting fishery. Under the allocation system, however, an

Olympic system remained within each sector.
‘ i

Four integrared carcher/processor vessels eligible to participate in one sector of the
fishery sought permission from the Justice Department to create an agreement dividing the sector
allocation among themselves. The Justice Departinent concluded that such an agreement wo
have no anticompetitive effect, would likely create efficiencies, and would be procompetitive:

From a consumer perspective, the harvesting agreement does not ;
reduce the output of processed Pacific Whiting or the end product
into which it is incorporated — surimi. On the contrary ...
eliminating the race will increase processing efficiency and i
concomitantly the output of Pacific Whiting. Since the prices paid f
for surimi by consumers, and the prices paid for Pacific Whiting by %
l
E
{

/-

surimi sellers will be determined by the intersection of supply and
demand for surimi, elimination of the race to gather an input whose
ourput is fixed by regulation seems unlikely to reduce output or
increase price under any likely scenario.

Ex.2at3.

. dmwee

PP P Ny
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i

From an antitrust perspective, of course, there is no funcrional or meaningful dxffcrence
between a carcher processor and a processor that uses its own vessel to harvest fish, Both are
integrated to the same extent. Thus, the Whiting analysis applies equally to PCV pamc1pauon an
Rockfish co-ops. ‘

In suin, the co-ops are procompetitive and do not violate the antitrust laws. Paniciparic;n
by PCVs in the co-ops does not change the analysis. If anything, the program will be less g
efficient if PCVs are excluded. '

-~

»

[l Even'Ii There Were an Antitrust Problem (There Plainly I's Not)

The Co-ops Are Exempt

B S UL S

The co-op structure under Alternative 3 does not create any antitrust issues. But even
assuming that a co-op allocation agreement would somehow constitute an antitrust violation (q
plainly does not), it does not matter. The allocation agreement would be exempt under the l’
Fisherman’s Collective Marketing Act, 15 U.S.C. § 521. Participation by PCVs in the co-op
would not change the exempt status. i

By way of background 15 U.S.C § 521 entitles fishermen 1o engage in conduct thar
would be 1llega] in other semrings. For example, competing grocery stores cannot agree with ea'ch
other on the price they charge for lettuce. Fishermen, by conrast, can lawfully agree on the P e
they will charge processors for fish. The exemption for fishermen may be limited, however, if}
non-fishermen are included in the price-fixing agreement. ;'

In connection with the American Fisheries Act (“AFA”), various persons contended thq:I
the presence of PCVs in AFA co-ops would strip the co-op members of their abiliry under 15 :
U.S.C. § 521 10 agree upon the price 1o charge processors for the co-op’s fish.

l
These claims were reviewed in great detail by the United Stares Department of Justice, |
Antitrust Division, and rejected. Should similar arguments be made here, antitrust officials I :
would look at the AFA analysis as well as the earlier similar analysis in the whiting industry, 43
precedent for this situation. Using that precedent, they will quickly conclude that the
participation of PCVs in Alternative 3 co-ops does not eliminate the immunity under 15 U.S. C

§ 521.

A. The AFA Experience Shows that Congress Envisioned That PCVs Would

i
Participate in Exempt Co-ops. i
A briefreview of AFA shows that the § 521 antitrust exemption for co-ops applies 10 cgz)-
ops that include PCVs. Similar to Alternative 3, the AFA authorized creation of co-ops in the ;

|
I
f
!
'
i
!
1
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I
!
!
i
i
I

]
i

Bering Sea Pollack fishery as an alternative 1o the Olympic system. Section 210 of the AFA ;
expressly envisioned that co-ops would be formed under 15 U.S.C. § 521. Section210also ;
included PCVs within the class of vessels eligible to participate in-the fishery, and encouragect
these vessels to form co-ops. The United States Deparnment of Justice, in rejecting the !
conrention that pam'cipation by PCVs in AFA co-ops took the co-ops outside the exemption, |
“concluded thar pamcxpauon by processor-owned vessels in AFA co-ops would be “unhkely tq
lead 10 anticompetitive results.”! The Justice Depanmem also observed that:

[Interprering the AFA to exclude pracessor-owned vessels would

assentially defear the primary purpose of the Act, which was to
encourage the formation of fishery cooperatives in order to end the
annual race for fish.

. — v t—— e

Ex.lat7.
The Department further explained thar allowing PCVs to participate in AFA co-ops:

" [Blest gives effect 1o Congress’ express intent: that all catcher

A vessels, both independently-owned and processor-owned
participare in FCMA fishery cooperatives under the AFA so that
the race for fish in the BSAI Fishery can be ended.

¢ ety wnirum mpt et o - ra— e

Id. at 14.

Based on these and other considerations, the Justice Department concluded that there was
no antitrust problem created by PCV participation in AFA co-ops. i

The AFA analysis was not the first time that the Tustice Department concluded that i
integrated catcher processors can participate in co-ops without creating anritrust issues. As !
noted, the Whiting allocation agreement among catcher processors was approved by the ;
Deparment in 1997. .

In short, the Justice Department has consistently encouraged the participation of PCVs in
co-ops and allocarion agreements. The result would be the same with Alternative 3 co-ops.
Indeed, given the consistent historical approval of PCV participation in co-ops, we will be

|
]
}
surprised if this is even an issue. !
i
;

\ 1 Ex.] atn.6.

e A T Attt =+ = s see sees
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IV. The Hinote Case Is Plainly Distinguishable

The only case addressing the fishermen’s exemption under 15 U.S.C. § 521 this issue *s
United Srates v. Hinote, 823 F. Supp. 1350 (S.D. Miss. 1993). Hinote analyzed the application
of 15 U.8.C. § 521 to fully-integrated catfish processors who had conspired 1o fix the price of !
“finished carfish products.” Id. ar 1359. Although Hinote held that the processors involved irj

that case were not entitled o the immunity, the facts here are readily distinguishable. i

Most importantly, the defendants in Hinote did not contend thar the conspiratorial actiyity

mvolved “collecuve handling and processing — the very activities for which the exemprion wag
created.” Id. at 1358, quoting National Broiler Marketing Ass’n_y. United States. 436 U.S. 818,
835 (1978) (Brennan, J., concurring). Here, by contrast, the collective conduct goes to the he

of the exemption — fishermen acting in their capacity as fishermen. The collective conduct débes
not involve, or even impact, the price of finished product or any other aspect of the business.

In a similar vein, Hinote held that it was important that the conspiratorial activity in that
case did not involve farming per se: '

-

The court would further note that it is not the activity of the
processors acting as farmers that is being challenged in this case,
but rather it is their conduct in selling finished catfish products. . . .

- a——

Hinore, 823 F. Supp. ar 1359. !

Here, in contrast to Hinote, the collective activity will be limired 1o processors acting as
fishermen. i

e

In sum, the facts in Hinote are dramarically different from the issues here. Hinote is o
little precedential value.

|
l
V. National Broiler Supports the Participation of PCVs in Co-ops }

The only Supreme Court case touching on the issue, National Broiler Marketing Ass’n'v.
United States, 436 U.S. 816 (1978), expressly left open the question of whether integrated |

farmer/processors, as distinguished from pure farmers, fell within Capper-Volstead immunity.;
The concurring opinion suggested that in certain circumstances, integrated farmer/processors

would not so qualify because they were not equivalent to the independent farmers which the agt
was designed to protect. The concurring opinion concluded, however, that a case-by-case |
analysis is required. Id. ar 836. Among the factors 10 be considered are the nature of the

Amer mm eeen

e e o e s e R, g 1 5 o
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association’s activities, the degree of integration, and the functions historically performed by
farmers. Id.

S R T

}
Applying these considerations to the facts at hand, the “nature of the activity” falls within
the core of the exemption — fishermen engaged in fishing. The nature of the collective activiti'
also promotes the fishermen’s ability 1o fish efficiently. Absent co-ops, all will be forced into an
inefficient Olympic system. Absent PCV participation, 2 greater percentage of the harvest wili
be subject to an Olympic system. :

'
.
]

——Astothedegree-of integration; the processors are only minimally integrated - fishing |
Ej

-

—

and processing. Significantly, both of these activities are within the express scope of the exempt

activities under 15 U.S.C. § 521 — carching and processing fish. :
!
i

Finally, as to historical functions, inshore processors have been ihtegrated since the
fishery began. Thus, the history of the marker supports the concept thar integrated processors :
qualify for the exemption. ;

In short, National Broiler supports the conclusion that the participation of PCVs in co—c}:aps

would not impact the exemption. !
f
VI Conclusion '

The inclusion of PCVs in Rockfish co-ops does not violare the antitrust laws. It does not
reduce output, and provides more efficient harvesting of that outpur. In fact, it is procompetitive
-- producing efficiencies and increased output. Even if PCV participation somehow violated t{ne
antitrust laws (which is does no), it is nevertheless exempt from the antitrust laws under 15

U.S.C. § 521, ;
Very truly yours, ’
BYRNES & KELLER (o

%

Paul R. Taylor
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From: Randolph D. m?o”l

Acting Assistur Atioeney General
Office of Legal Counsel

€ A e o e e ¢ pd At o = ot = e o

Re:  Participation by Pyocosser-Owned Cagcher Vessels in Jashore Cooperaives Under
Ametican Fisharies Ast of 1998 ﬂm

You have rexquested onr advice as to the appropriate constracting of section 210 af!
the American Fisheries Act, Pub. I No. 10§-277, 112 Staz. 2681-616, 2681-629 (lssg) |
("AFA"). Specifically, mmmwwmmmwwm
wmmmmmw@mmmmmmmafmmmm '
which are amhorized undar section 210() of the AFA, or whether l
cogperatives is limited to dependently cemed catcher vessals. Imfnrkandnlphm l
Acting Assistant Anaracy General, Office of Lagal Counsel, feaes Aadrew J. Pincus,
Counsel, Deparunent of Commerce (Aug. 10, 1559) (*Commeree Letter). As explaived
more folly below, we concinde that section 210(b) does permit processar-owned cateher

vessels to join AFA-anthorized fshary coopesatives.
L. BACECROGUND

. . et e,

" ——— v - —

A. bz BSAI Fishary

Ths Berdog Sea and Aleutian Islands ("BSAI™) fishary, lominthnsmgsﬂcﬂ’
coast af Alaska, is the largest single-species groundfish fishery in the workl In recent years, |
mmmm&mmm*aﬁ&mm&mSmmﬂyaf
awmwmmwmmhmmmmm
surimi — has spurred aemendons growth in the BSAY Sshery, with increasing aumbers of

Mwmgm&mmemm&aMdmmm

/ )
! t
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large vessels that hayvest pollock and process their own caich, also prrebase
Wbymhnmm?mwm Mmhp?geammvmﬁd? -
mygduldyhm_,ﬁmumbynm defiveries of fish harvestad by |

mmmawwmmumvmmv rhmngb:;rhe

—

Nationa] 2faripe MM@@MM—EMM@ f

Counsi] ("Conacil™). mcmm@maﬁmwmmﬁm
mgu?wmuzmgm. Sen.gamenglly 16 U-S.C. § 1892 (1954). Among ’
Council’s respopsibilities is i recommend to the NMES a “tntal allowable catch” ("TAL™) for
each species of fish in the BSAI fishery. Sae 50 C.F.R. § 67920 (1998). The TAC s.
m:h:mmmmaﬂ‘nhﬂmmbchﬂmdhuyg‘mﬁsﬁngmf

zujnma'mfm'ﬁh‘mmfmdﬁemmm'mﬁm sesam, vessals
wiihin each sector raced o catch as much pollock as poasible ugtil their allocation was

and the scasom closcd, Those veasels that canghs the meist fish made the most money. Ovey
memumwmwmwmhmmwwmf
far pollock, the fishery siffored increasingty from overcapitilization and ieefficiency. |

|
:
!
1
i

In 1998, Cang:mcu&u!ﬂ:eAFAmaddam same of these problems, Sepatar
Breavx, ane of the ARA spangors, descyibed the Irgistation as 'amthum’nruﬂmehc;c
bugﬁfcmnxmv.s.ﬁsbzyxmfarhmﬁdam&dﬁzmsaswdlasmmp%
mmbmmmcm@mandmwdmmmﬁswymz
Wammmammmdmﬂmﬁm.“ 143 Cong. Reo. §10,299!

/.‘ﬁ.\ .. 2
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' can haevest at their own pace. {
|

{

'Ths;uadxsczﬁmdafhrthe===&ﬂﬁﬁun=a:efﬁﬂ&&iiﬂnny::xgznaﬁ £ i

: ~ " the

pmmﬂnmumgsnmnr?mass:entﬂusnbau:unlZIOGﬂ. tmnderthassc:ﬂadh,i;::;:§p=n==u
delivered ) oo o

pnm==xtha;xﬂk:im.unuxﬂk=5e=n=mnrof(ﬁnnnuncsanytuuahﬂdh separate allocation
thec:m;n:aﬂsa.G:ZIQGEM:J. Ihat§na==ﬁhn‘venkibe:qpalnn1h=4:h==g=1:===n=4§=uéﬁz;
TAC that the vessels in the cooperative canghe during 1965, 1996 zod 1097, 1. ¥ a fishery

IL DISCUSSION .
‘xhsqmaﬁﬁ&g@ﬁ&mguwisaﬂmshszcmmtzrvnwmﬂsdasanaamnmzlbyshnnadds !
;munasmnsxnayinuu:gsmsnniﬁﬂuzyczquznﬁsasnnderaz:ﬂazZJcﬂb)afikasuaa. Shcﬁa?
210@&(1?,1ﬂnéh¢mauesﬁhaeuﬁﬂeuum&ufiﬁﬂumycnupunﬁﬁu::n:aznuﬁhntﬂhhe!tAt; .
(b) Catcher Vessels Opshire - |

—-pven

(B) specifies, excapt o8 provided in pavagraph (6), that such carcher
vmhﬂddimmﬂo:?hd}ewpnnmkﬁshgymlymm?w'

'
M 2e V. At
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mmmmmwmmmm,

ths Secretary shall {s=¢ aside T i :
e TAC BT { :1£ﬁdg:§{aahuunmnca1&:nn'dnatnshomuanmncan;ulcf
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Section 210(b)(1) poi ity 3 3 i
au(')punnsn:mwnxnmnﬁﬂesnnunnylnmesfhr!nnnnu;ebgﬂﬁmmytnzndqpizjuﬂy

mm,mmuawmommmm the limitating. Second,
Mmhmfmzwcb)(})m'amwaﬁﬂuymm A

0 "a contract implementing 3 fishery cooperative® under the FCMA.
A

'Mu(a)’nﬁghMWhﬁtsﬁnmther since subsection (a)Tdm

Talzn WM&A_M_mam_m.mmmh%

-

4

\

veseels,  Section 210(0)(3) dafines “cqualified catchier vesscd® 23 foflows

WM&W—F&&:W of this subsection, a carcher
mm.hma'mmm'if, during the year pricr
mmeywmwmhfbﬁsluymmﬁvewmbaineﬁ’w, it delivered more
pnnn:kmtbcwmthMitwﬂldaﬁvzpnnmkmtﬁ:
fishery coopemtive in paragraph (1) than t any cther shoreside procssser,

N,M;h“ﬁ’mwmmmwwm Phrspant o section 21

ol F@am'wh'W'mqummhaﬁs&?@'

oy c linked to 2 pasticular shereside processar depends upen whether thie vessel
the majority of its ctch w that processor, #ot upem its ewnership smucture.

lmardnGSthBdhiiﬁﬁnugafﬂmsluuhuiyﬁugnmna‘%zuzharvekuﬂ'cxnuaﬁtanytnmmmm >
basedm ’%M‘kWhmmmdquu'awwmg
used for harvesting fish and that doea not process pollock onboard.® What this defimition |
mmpmmmmw~awmm@ggmm)w i
Mhmlj@s(ﬁﬁmm)~htﬁmmbyﬂsmm.ﬂ:hﬁ=VMsmmebaﬁs#

!
!
§
i
!
:

S e e e e v e - - .

Fuorther clarification of the scope of vhe term °catcher vessel™ appesrs in snbsections |
208(3) and (c)- WMMmmmmth‘m i
participating in the inshore 304 affshare sectors of the BSAT fishery.  Undery section 208(3), |
eligibiliry to harvest pallock for the inshave sector i3 fmited 10 those catchey vesscls that: |
(1) sither kave delivered at least 250 metric tons of paliock tn 3 shareside processar in 1956, |
IQmea.aqehwﬂmﬁgyfammmdeﬁmdamfmymmoﬁ
pnﬂmkmaﬁmm&emmuyaf%ymz@hveamwdﬁmsmhﬂuf
mmmmmwmmms@ (which Ests catcher vessels eligihle to
mmwmawpwm)-sgsgmma). Nane of these eligibitity criteria

5

O L L I TS N ——,
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' relat=s in aay way to awnscrhip of the cateher vosscl, ) Ii

catcher vezsels idemified in gaczion 208(¢) a2 indeprudently ownsd, many of those Bsted
oemed wholly or in past by & motherskip. Sze Robert Halvorsen et al | "Discussion Paperom
loshore Sector Catcher Vessel Cooperatives i the Beving Sea/Aleutian Talands Pollock | .

indepegdenndy owned vessels and mothershiprawned vessels within the st of aliethln "cascher
vessels, * mmﬁ(c)mm:mpeafthatmmvmﬁsMbymmftyﬁﬂﬁn.

—

___meﬁwp:masg-m—:w-weft&s-vaiﬁrﬁsﬁ’ria-seﬁ?ﬁarxﬂe)‘irm
by a shoreside processor, section 208(c) makes clear that the term “catcher vessel® is aot
Bmired hon-grecsssar-awnsd Doats. S there is acthing i the defipitian of “cawcher
veased” mwmmmdmm,&mswum
"catcher vessal” should incinde bests awned by sboreside prosessors as well,

The overall purpose aeimating section 210(b), as revealed in the langnage and hinary
-~ of the provision, supports this incingive definien. Bather than placing any cwnersklp
! timitation oa vessel participarion in coopezatives, secticn 210(b) expressly encanrages broad;
participation in inshore coopareives by all vessals. Section 210(b)(2) provides that *fajay |
contract irmplementing 2 Ashery cnoperative under peregraph (1) mes allow-the ownms of |
ather qualifisd catcher vessels to enter @t such comtract afier it is filed . . . under the ame

texms and canditions a3 the cwnars of the qualified cascher vessels who entered into such
ccntnc:u;_:unﬁ!igg.' The confetencs yeport to tha AFA espizins thar this provision exends
the sthority W join cooperanives o all qualified cancher vessels "an 2 class-wide basis”:

1f 2 fishary cooperative. is formesd, othar catcher vessals that defivered most of
mmmmwmm&bwmmwmm
mmwmmmmmmumm
at any tme before the calendar year in which fishing under the cooperstive will
begin. . . . The vessels eligihis to hasvest pallock aflceared for processing by
shareside processas wonld contisne to have the autharity to form a fishery
cooperative on 3 elass-wide tasis 35 well '

144 Cong. Bec. S12,780 (daily ed. Oct. 21, 1558).

PRI —"

e e —— < St — P —— - — . & -

l 13
Thia comes o3 o surprias, since 3 catcher veseel owned by & shacmide procemesr waold Fiely Bs
delivering the mgjerity of ity catch o diat sharenide proseasor, not o s mederhip, ) _ )

G

Nt g b aame oo
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witi to
ggg&ng&gg&eﬁgg
to achieve the goal for which AFA cocpenatives weze being gﬂﬂnﬁng&“ﬂﬂ
fish. In ordey for a fishery cooperstive Fggg the owners of

pardicipatica. In ather wards, if participation in AFA cosperatives was limited to
independemly owned vessels, only aas coopemarive conld be formed pursiant t the X
: i

requirements of section 210(b). Ser Commerse Lettar at 2

Similarly, if processer-awned vessals wers caelnded from ARA covpeatives, aege f )
gmggﬂgggﬁggggg
o seotion 210(d) conld be formed. ggﬁn@.ﬁnﬂﬁo@é.&n@m%u
contract implementing 2 fishery coopenative under [section 1 af the FCMA]J.~ § 210(d)(1). t

These conteacty mut be exteted into by the ewaers of 80 percens or more of the catcher :
vessely cligibie nader 208(c). " Id, The latter ryovision lists 19 pamed vewscls, 13 annznj
ave processor-owned.  Section 208(c) inchndes a provizinm allowing additional vessels to be i
u&EB&nmﬁcﬂémﬁogagggggﬁmﬁn

ro ggwgwﬁggﬂngnggggﬁg

the North Pacific Councll. § 208(0)@0)CA), (B). Tnless an additional 46 indepeodently L

owned boats weze added to this st by Janmary 1, 2000, thare wonld be no pogsihility that
pereeat of the cateher veasels efigible nader section 208(c) cuid be independently owned.
Because ane of the coutral aims of the AFA wazg 0 Eﬂﬁgﬁﬁmg.wm
obvious that Congress did act intend to suthorize the creation of FOMA coupamtives within |

the mothership zector only if the wmmber of catchisr vessels within that ecor more than, |
 wipled, from 19 w &5, gﬁﬁe.gggggg
osagagggagusggg&omgm
' {

ggwﬁbﬂbsggégéagﬁﬁn&%n
. i bﬂ&ggﬂgnﬂg&gﬁﬁnﬂgﬁ
uugug.ﬂggg&ggﬁngggggw ,
from that pottion of the inshore allecation that is reserved for open ascxys. IF only a small :
sumber of catcher vessels join cooperativen,. the percentage of the TAC sct aside for .s.. :
] 1 TAC

. .n u
 availahle for apen aecess, with 2 Jarge aomber of son-cooperative vesscls compering fora |
postion of that catrh, The mce for fish would continne. |
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|
~ )

) Ofﬁc:oflaa!CmnseL&umMmaP Medina, szlComLNamm]

and Ammospheric Adminigtration (Tene 7, 1999) ("NOAA Leter”), And becmse NOAA

mmwwzFMmm&mdmm ncaw:ludﬂ!
, processor-owned meligible to participate cnnpaanmum !

§ 210(b) of the AFA. Id. ars. = ® " !

The ECMA gyanes an uaugm;-fvnm -anttrast-Hakility-for- camain-colleetis m—— —
in the fishing indusry. Specifically, it provides: fw v

Persons engaged in the fishery indusery, as flshermen, caiching, collectivg, ar
cultivating aqearic products, . - . may a2 togetlinr in associations, cozperates or
mmwmwm&,mmﬂmmmg,
preparmg for umarket, processing, handling, snd marketing in intexstaze and
foreign commezes, such prodocts of said persons o engaged. . . . Such
- andd:::rma;'gum maht; ” mm
2 oy mzy m:ymmandammme&a
15 U.S.C. § S21. mFmAmmmmpwaﬁaamﬂhrmmmum )
agricultural sctiviries, szt forth in section 1 of the Capper-Vaolstead Act, 7 U.S.C. § 291, Iﬁr
fact, the only coure that bas coavidered the scops of the FCMA eseaption conclided that !
“thongh there are some differences between Capper-Vaistead and the Fisherman's Act, the two
Acts provide cxzmptions from antitrest Bability for essentially the same activitics.” Tlnired |
States v, Hinots, 823 F. Snpp. 1350, 1354 n.7 (S.D. Miss. 1953, |
J
{

] mswmwzmu %&a&pp«:ﬂdmdmmm
: mitex] Stages S. 818 (1973) ("MNM4AD. Tn NEMA, the
Ummwaavﬂmw;mmmwu:mamofmnf
bruiler chickrng ~ the NEMA — Mgammwamdmlafmesmz?
Act. The questien before the Coumrt was whether a prodeeer of broiler chickens, which did gat
own 2 hreeder fleck ar hatchery, conld revestheless qualify 23 a “farmer® within the meaniog]
af the Capper-Volimad Act. Id, at 817. Aﬁnrmvmgﬂmlegxshmhmyafthﬁwm
VMMMMWMsmﬁm

j
We, m,mmmmmwammammaw i
finck nar a harchery, apd that maintaing no grow-aut facility at which the flocks

9

. 2.
ey e = @ o e B ¢ s o v a2 bl o &

l

|

|

§

. i

Received Time Oct. 5. 3:13PM : - j
'g9 312/10 FRI 15:32 [TZ/RL No 97221 i@exo



NNNNNNNNNN

i ... We
gﬁgg.aggwaﬁﬁnﬁbﬂu&nﬂm t
Socperanve argamization that includes them - o even cas of them ~ a3 memhers
wggeﬁggﬁﬁgﬂ.<§>ﬁ g

&d. & B27-29 (foomotes camitted).

in the industry are relevant consideemtions in deciding whesher an associatian 45
exempt. . o
1d. at 835-36. m

Cnly one court has actually ruled on the question whether an iegramd produces is w
)«u&ﬂanﬂhﬂu<§on§g§. In United States v FRugte 823 F. g : -~
o 2

|

M sen YO . e st e
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3 1350 (S.D. Miss. 1993), the district comgt, relying largely npon Jostice Breman'
Wmmmmﬂdmmmﬁwmuu@;m E:'
meﬂybypmuamgulamgmmmamﬁmmgm Id a}
1355. The conrt reascoed that if it wers o come to the opposite canclusion, l

large ivtegrated agribusinesses orgamized to market and self agriculimzal prodacts ?
mﬂdmpd&nﬂmﬁmmmhwby&numl@maf !
purchasing and/or leasing some interegt in 3 faming cperation, ao matter how 1
de minimis the int=rest. Suell 3 remlt, owever, would undermine Congress’ :‘
expreas purposa in enacting both the Sherman and Capper-Vaistead Acts. 2
1

J

Id There is cermamly suppagt in the legislarive history of the U@_pﬂ-ValmdActforﬁﬁs
conclusion, amach of which is catalogued by Justice Bremnan in his NEMA concmyeacs.

However, as Tastice White recogmized in his disenr in NBEMA  there is also conflicting

evidence i the kigory aud langnage of s statiee that migit lead o the meluson:
436 U.S. at 844-49, opposie

mw:dmdm:kmﬂywwmmm
FIOcEssars may oot paricipate in exeosptad cogperatives, the spatse case law interpreting
mwmsmmcmvwmmmmwmwymﬂ
resalved the question. Howewer, as we discuss in the pext section, we geed ait decide that |
qmmmmmdmwmmvwﬂsmymm&e

o et vt o e

e P - -

nmaﬂmbﬁmmkdmmmmw&mm,
and sensihle constyction. 24 Nooman J. Singer. Sythagls ory Copgyuetion, § 45.12
(5™ ed- 1992). m&f&aemwmmbbmmm:wo é
mmwmmzmmmmmammm
or meaning of either one, that imerpctation is fvored. Id;wmmva,:famxsapable
dmmwmaﬂﬂdhmﬁ»@mum :
; xth NLA, V. 1591?.3&328 332 (8% CSr. 1998); £,
ar=s Nar’]l Baq x xts of Am.. Inc., SO8 U.S. 439 (1993)
ﬁnexpumdmgm mmbakmwmmdkwaswwmmmcb;um i
poilicy). Applying these principles (o the case before us, we mmst, if possibls, constme the |
aoss-r:fmw»?%mnmzlm)mammhbmm”m
consistent with the purpases of the AFA and compatible with section 1 of the FOMA. ,

Wsmw&mmmﬁmﬂﬂwwwhmoﬂ
as many fishery coopezatives as possible in order to ratiomalize the BSAI fishery and end the |
race for fish See mpm ar 7-8. Covgress chase to effecrnate this purposs for the inshore |
sexnor of the BSAL fishexy by creating " eateher vesse] cooperatives” under section 210(h)-

-~ . ' . '
. t

- o e

o
Received Time Oct. 5. 3:13PM ‘88 12/10 FRI 15:32 [TZ/RT No 9722 @oi2



NNNNNNNNNN

icipate in
that, regardlesy of the 2ctnal scope of the FCMA in other conteats, processar-owned qnmmd
gmﬂgﬁﬂgggﬁﬁngg Of these three possibie !
interpretationd, we must reject the first becanse I so plainly frasrates the purpose of the AFA. |
We neced nat devide between the secand and third possihle infergpretations, however, bezanse, |+

T uadereither i s o ther carchier vegsels oemed by ehoresids processors may participats i the

~

‘-

fishery cooperatives authorized by section 210(5) af the AFA.

panicipate in coopemtives under 1S

The st of these imerpretations assumes the cogcelsion acked by NOAA, gawm
that the FCRMA doss act peomnit integrated processers to :
U.S.C. § 521. To argue fimther, as NOAA does, that this crass-seference secessarily *
incarparates the limitations of FCMA cogperatives imo the AFA scheme requires us o
processars zad, as 2 result, esacied 2 provisiog thar cannct aperate a5 Cangress iorended.
Maresver, as we have alzady observed, if processor-owned vessels e eacipded from |

gin i T _
i

: ° b

y

,Qﬁﬁwgtifgggaﬁéiﬁwﬁi
210(h) i8 arder o cainde procerserotpad boazs Som AFA coopenatives. However, thers i3 sothiog in the |
legislative Distary of o stewts w mppart sach 2 esvertion, 20d e is spgnificent cvideneo to the cantary. |
Sop s 3¢ 4-8.  Thus, we do not think this inteypremtion of (he refrtacs o the FOMA merits axmidcation. i

&wﬁﬁ?mﬁngﬁsgﬁgﬂn&&ggnﬂnﬁﬂﬁw _
formed under the mrovisions of ectics 210(h) iv noficienz o render this mterpratetion vishle., However, in light
af Coogresz's clexr inooat in sestian, 210(Y) & cacourege the Swmgtion, of coopergtiveg an 3 “class-wide hasis,* we
Eﬁggﬁdgu p wu@nnsgﬁng. prpom of the staintn.® fn Ro “Tems Alsska i
Pipslipe Ruse Canes, 3. 631, 663 . Moroouez, as aoted shove, see supm at 7, this intepresation
would campletely aullify sectinn 210(d). M

Noan)
N
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i
!

amfsﬁ% gmamﬂﬁﬂ, ﬁa&&mﬂl@;m ,
Zattexsen, . ) ("Stantes should be int=rpreted
resolts whenever paasihile. ). ¢ o avoid - M

We therefore lock o the two other proposed intexpretations o see

reasonable result that achieves the AFA’S underiying purposes. mmﬁm
accomplishes these goals because i¢ wonld allow processor-cwned carchey vessels to join |
cooperatives under both the FCMA and the AFA.  Of amzse, this imetpretation would reqy
us to determine that intcgrated procassors may participate in fishery cooperatives under the ;
FCMA, 2 conclnsion that cannat be said o be settled under the case law and that we
saderstand way bave profound implicaions for both the fishisg and other mdustries. Weaée
therefore relnctant to sely upen this conclnsion, and sexd not do 3o becamse, even if the FCMA
exemmmicn does not cover intzgrated mocsssers, we believe Congtess’s intent to. permit the |

fmﬁm@mﬁ%‘mwmm
be givena effect nndex the thind jaterpretation. mam

mmmmmm&ﬁnﬁmmmmam i
mwmdmmmwmwmwawm
processer-owpead vessels aye permitted 1o participate in all cocpetatives under the FCMA, tth
should participate in the FCMA cocpartives authorized by the AFA. By referving to the
meamemmuuuwmmmnmmm,

"(Wikere . . . Congress adopts 2 uew law incogporating sections of a prior aw,

Cmmmuymbmdwmmmldgzddmmmuuﬂmgwmm
law, at least insafer a3 it affects the now statute.” Lasillagd v. Pong, 434 U.LS. |
575, 581 (1978). ¥eye, however, a3 noted abave, theze was 0o dispositive judicial '
mdmmdmmeMQ&&wVMMmmwM
when it emacted the AFA in 1598, Moreover, becauss it was 0ot actually amending the l

FCMA, Congress hndmmmtheAFAmmmﬁr-whmgm Cf Piercsv.
Underwood, 437 U.S. 552, 567 (1988) (it is the fctiom of the conrts aod not the ?
Legislature, mhhuaCmmdmeHumdtbeugxﬂmmmaywhatwmm;
o oo I v s of 3 miaepes Cragoos v it Congress
tive wel viaws of 2 wheee that :
Mmﬁmawdmmmummw&mmmwwmw

an exhaustion requirement for a diserete class of 1983 claims). Eather, all that was requied |
mfwwmnwmwmwmhmamwh

AFA cooperatives that cojoy FCMA imammity.
mm@dmmummwmwmwcmw

)
——

a E 13
' i

t
H
1
'
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!

in. this limited mammer, mm,mﬁmmwmmdmm'wmm+g
a fishery eooparative under” the FC3MA, Congress did not 8zscride the sigatcries to such
coniracts by coss-referencs to the FOMA.  Thus, i did nog anthorize *fishermen, within :nf,
meaning of the FOMA, wio own qualified catchey vessels® m emer inm contracts ander
sestion 210. Nor did it anthorizs “owners of qualificd catcher vesssls cthmrwise cligible to |
.ﬁnna!?chdﬁtcaqpeunhws'tntiasmu Indeed, Congrexs did aot use any of the FOMA’s
cpetative terms ~ “persens,® “fishermen, ¥ ’pma'—in@a’fyingvhncanﬁm&dpmgh
section 210(b) coopeatives eatitled ™ antitmst immunity. Instead, Congress provided that :
mwmmm@)mbﬁmbymwrmm ;o
and nothing ia the statwory definition of "qualified catcher vessels™ sugsess any limitation
aﬁnadcnxanun:;hq:arv:m&sﬂli:ﬁ;:zﬁnaL The t=x2 of the Sawe 15 tins eatirely cousisten
with a congressional ateat & permit integrated processons to participate fn FCMA !
cooperatives for purpases of tho AFA, whether or not sned entities can participate in FCMA

—cusperative generally. G Lowiiiawi v Banz, 434 ULS, 2% SR2 (consitiing one statmte in
S8 Lol . B, 434 S % o2 et g

Uik the first inmrpeeaning we outlined above, the thind interpretation fectuams |
W'sm@mgmh&ﬂAwwwmg@ﬁAwﬁt?
FOMA. R best gives effect to Congress’s express iotent- thet all catcher vessels, both -
independentiy-owned apsl proceyyar-cwned, perticipate in RCMA fishery sooparatives under!
the AFA so that the racs for fish in the BSAI fishery can be endad.  Particulasdy in Helr of the
ikctﬂnmtheuzﬁ;;;;j::fysanﬂu!knvcnnﬂhzquﬂﬂn;udzzhgm.andifsu.underﬁdﬂk §
circamstanees, i Frocessory’ e paxticipate in FCBA ives, that i
c . participate cooperatives caumw?l

j

_ This imerpretation doss not egpine Us o accept oF sjess fustice Breanan’s i
interpretation of the Capper-Volstead Act ar the Hipote comer”s vicw conceming the scope of:
the FCMA. As we read section 210, Congress did not take auy position on the scope of the |
;@-:{ggmnmmw-mmmmﬂmww
scope s gepezally, processar-owsed vessels counld participate in :

o sy participate in pollock fishery

—te b e e
]

! Y fics, o5 nowed ghave, wdsr thi interpretatieg, the scope of the FOMA in ather coateres i srrelovars
to the remuls 3f the PCMA pramins sgpansd procesaws o paciciposs i conporativey in ofier contexts, e B3¢
AFA simply makes clear that tis sutharity gpplics to gll cxcher veamls in the BSAl fvhery, incloding those |
ewzcd by proceesess, and mcotriges $ims to ioks advaniage of tha exinting mtharity by offotiog catcher vessel |
conperatives a guermterd allocstion of S TAC, If the FCMA docs ot postis inkesmanst procsswrs o H
e ticipass in cooparatives in other contuity, Cangreay's ntmu thut they be pormilted tn perticipste in FCMA - |
cooperatives for the purpase of harvesting polleck in the BSAJ Sxluy i3 a desision t cxiad FCOMA qnomaity tp
= kimized group of proccasar-crensd vessels opersting in s single fishery. i

) I
14 i
- i
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In any event, Justice Rreman’s analysis in NBMA is simply inapplicahle here. Inhga
concurring opinion, Justice Beeanan concluded that the Capper-Velstead exemprion should got
extent to those who are not “ig 2 position to use cogperative assocations for collective I
bandling and processing, 436 U.S. at 835-36, presumably those who akready have their gorg
PrCCessing capacity. deWW&M&MWm,hmwﬁcﬂiﬁm
collestive pracessing — in fact, mhcmpmﬁvcdmmghtheﬁmedmmzm(b)ga
expressly tierd twan existing shoteside processor thas 15 sespansible for processing the carch of
the coocpezative. Batbec, mm&&Ammﬁrthmdm
2 guarauteed allocation of the pellock TAL, mmgmmdmewm
fish more efficiontly 2ud safely. B tims makes 00 sease to evalnae the cligthility of :
Wﬂﬂﬁmmmhmufm&fmybmﬁwmoﬂyﬁm

putposcs of cajlective procsysing.

) D,

We do uot share NCAA'S wmmwmkmmmw@ {
mﬁ%ﬂ,wﬁ@yW%MmW&MnM
acnvities by mothesships. NOAA argues that, because Congress expressly extended the seach
of the FCMA, to include one type'of processar in § 210(d), we should not regd such an i
extension into § 210(b) on an implicd basis. NOAA Letter it 4 2.4. Eowever, the principle:
expressio unixs st exciuvio alerius is a canon of saminry coastruction, act a xule of Iaw, and
mh:wmhyasbmgufmrym:maww " {Wlhether the 5

-~ mmdmmm@mhmﬁmﬁawdwmf -~
whﬁmmma&muawur.-‘ ZASing'—'r qia.
T at§4725n.1 (mg MISICANEES ISR . a8 o >

F.2d 214 0" Cir- m) - ““ ites v, Ra
maxm mvoked [a?nsw waur] manﬂedm mwmhw, am ,

mm&uuﬁmw&WMMMmmmm
In such instamces it is of decichng imporeanes; n gthers, oot ”). Given the sstong svidence §
MAFAMCWWWWmemM@m;
in the BSAI fishery, wa dn oot find the masim perwgsive kexe. '

NOAA il nrges a aarwer reading of seetion 210(b) basad upon the rale thar
'[r]w&ummmeMaMMmm
Philad Rank, 374 U.S. 321, 350-51 (1963)- This | |

mlemcsmphy huwam mlyﬁdwmmmmdbw-owmvm
3 question we nced not decide. Marever, even if we assume that the FCMA does not includg
such vessels, we believe that this i3 one af those nmusnal situations that presents a case of
“pisin repugnancy betwesn the antitrust and regulatcey grovistons,” id, az 351, a rare
excoption to the gepszal mle. Where, as ham, 'Cmg!mmmdaamdgmmm[m]f
restrictions on competition might be gecessitated by the wnique problems of™ a particular
indugtry, 'ﬁemhmngwwyfmemmmmb%dsbwgngz
: 0 : ! o 422 U. .'72903

!
'
[}
{
]
5

(1975). Cna spu:poae intlu: AFA was to increase officiency by de:::asmg

| ] . 14 -
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- MAY. - 20" 97(TUE) 15:57 . TEL:202511 -

DEPARTMENT OF JUSTICE
Anvrnst Division

i
JOEL I KLEIN f

Acdngd::irmdnmzey Gengral
Main Justice Bullding :
- - 950 Pernsylvania dvenuc, N.W, '

Washingion, D.C. J0530-0007 ;
(202) 514-2401 / (202) 6162645 (£) :
anﬁmut@iusn'ca.usdoj.govm :
bezg/rorww, usdal. gov (World Wiae W, )

May 20, 1997 {

!
§
t
’
]
{
]

Joseph M. Sullivan, Esq,

Mungr, MacGregar, Happe],
Falconer, Zulauf & Hall ‘

4200 Firsy Interstate Center
Seattle, Washington 2810440482

B o - -

£ ;
This is ig response tg Your request on behalf of the Whiting Conservation {

Cooperative ("WCC™) for the issuance of 2 husiness review letter pursuant to the |

. Depaxtment of J; ustice’s Business Review Procedwre, 28 C.FR. §50.6. Yoy have |
réquested a statement of the Department of Justice's antitrust enforcament i

ing Fig;
Processing plants, 24% to “Mothership pracessors, ships that have on-board I
processing capahilities hut¢ do not catch the fish, and 349, ¢5 vesselg that catch and
Process their own fsgh on-board (“catcher/procesgorg™ ar "0/Ps”). Entry into the l

T S
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Whiting fighary ig Limited. Licenses were iseued to qualifying vessals at a prior
qualifying date and e wansferable. F

Under the regulatory plan, the entire sub-allocatiog of each groug of ’
pracessors may he harvespad hy each Yicensed participant. This is referred 1o as ag

i
t
é
!
;
|
i

T-387  P.029/031 F-7og

P, 003

f

\

"olympic" system becayse ip provides each § ‘ddua!,pz!eeessorwith"thi centive to

“much-a3-paswibla of 7 actor’s total allotment a9 fastasitcan (any |

Ths
of the proposed harvesting agresmant .. Alaskz Qcean S ( ip), !
American Seafuods (Bve C/P vessels), Glacier Cor (ouroad T ahip) :
C/P ships), . :

companios. No joint discussions of Proces marketing or ggles wi] |
engaged in other thay ag 2Ppropriate as part ofthesggc re hngpmm or
hormutted by the DOC-certifjeq ort committes to which threa of members |
belang, ck member agrees to ety DOC-certified observers on each of its vegselg
80 that compliance with the can be monitored. ¥y Feualties are
Provided far noncomplianca. The ta sontribute mopay for rasegrch |

PadﬁcWh g IS not sold as 2n end product directly to umens;
Rather, it ig primarily usaed tq uce “guximi”, Rrotein paste made e atedl;
macarating the flesh of the &sh to remove g1 Water soluble fats gnd |
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j
Production. By cg Alaska Polloq (ror U.S, Russiag ang dapanese North,
Facific fisherieg) account for 60% of worldwide syrimi rednction. WS Produced ]
surimji ig Pred abroad, In 1935, SPRTeximataely 874, was exparted to g
Agig, - "
Yog haya assarsed that the progassd sub-allocation of the quota for ’

es STVCES=0TS amongut aly e lica C/Ps win allow them tq avaid the

On . .
it doeg not, @ppear that the Proposed eliming olym Tace to ;
guther the goVemmeutauy- quota of Pacific Ung would have any !
ncramental anticompetitive effect in the regulated ourput Setting in which the

ent would Place. The ent of Jystice hag previo

agreem ;
Stated that reliance on gy olyrapic race Systam to gather g fixed quoty of fish “ig $
‘both ineffcient and wagtefiy]* because j¢ is likely tqo Eenarats "lnefficiexnt over- ;
Investment jn Qshing gnd Brocessing capacity, From a consymar Perspective, the,

the end towhch!tisinmzporated—surlmi. Ontheeuutmxy,ifths ‘
Pplicant’s agsertion that makes wasta" jq true, then race |
Increase procesaing effciency ang concomitantly the gutpmy, of Pac; iting, !

will 5 1 Whiti ;
Sincetbep;icespaidformdms by conswgers andthapﬁcespaidfnrl’adﬁc !
Whiting by supsos sellers will bo determined fy gt Intersection of enpply peg 3
demand for Surimij, elimination of the race tg &ather an lnput whage utput is fixed)
by regnlation seems unlikely ¢ reduce OUEPUL 0r increase price under any lkely !
Scenarig.

|
To the extan: that the Proposed a;zreament allows for more effcient :
Processing that inep ) ific Whiting :
and/ar reduces the nadvertent catching of other figh gpecies Whase preservation Is;

Commagts of the Departmen: of Justica filed tg Department of Commerce
ﬂn?cket Na. 911215-1815, January 30, 1992 Govalving Alagkan Pollock). :

\ b f

, .
. I

;
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