AGENDA C-2
JULY 1983

MEMORANDUM

TO: Council, SSC,

AP Members

FROM: Jim H. Branson ‘
Executive Direo/

/
,

DATE: July 18, 1983

SUBJECT: Amendment to Title III of the Marine Protection, Research,
and Sanctuaries Act of 1972, H.R. 2062

ACTION REQUIRED

Review proposed legislation and prepare comments for submission
to Congress.

BACKGROUND

On June 16, 1983 you were sent a copy of H.R. 2062 (copy included here as

Attachment A) which amends Title III of the Marine Protection, Research, and
Sanctuaries Act of 1972. This proposal was introduced on March 11, 1983 and
passed the House on June 14, 1983 (379 votes in favor, 38 votes against). It

is currently before the Senate Committee on Commerce, Science and Transporta-
tion.

The purpose of the Bill is to reauthorize the National Marine Sanctuary
Program for three years, to eliminate the current confusion regarding the
purposes of this program and to improve the sanctuary designation process.
H.R. 2062 also clarifies the Congressional intent for the program through
explicit statements of purposes and policies, sets standards by which the
Secretary of Commerce is to assess an area for potential designation as a
sanctuary, establishes procedures for sanctuary designation and amends current
Congressional and gubernatorial review procedures.

Statement of Purposes and Policies

H.R. 2062, Section 301(b), provides the following as the purposes and policies
of the legislation: :

"(1) To identify areas of the marine environment of special
national significance due to their resource or human-use values;

(2) to provide authority for comprehensive and coordinated conser-
vation and management of these marine areas which will complement
existing regulatory authorities;

(3) to support, promote, and coordinate scientific research on, and
monitoring of, the resources of these marine area;

(4) to enhance public awareness, understanding, appreciation, and
wise use of the marine environment; and,

JULY83/K -1-



(5) to facilitate, to the extent compatible with the primary
objective of resource protection, all public and private uses of the
resources in these marine areas not prohibited pursuant to other
authorities."” “

Designation Standards

Under Section 303(a), before the Secretary of Commerce can designate a
"discrete area" of the marine environment as a national marine sanctuary, a
finding must be made that the area meets the following three standards:

(1) The area's resource or human-use values give it special national
significance;

(2) State and Federal regulatory and management schemes are not adequate
to provide for coordinated and comprehensive management of the area;

(3) The proposed sanctuary is of a size and nature which will allow
comprehensive and coordinated conservation management.

When making the above-referenced findings, the Secretary, in accordance with
Section 303(b) (1), must consider the following factors:

(1) Resource values;

(2) Human-use values;

(3) Management concerns;

(4) 1Impacts of present and potential activites; and,

(5) Public benefits of sanctuary status.

In determining whether an area meets the designation standards, the Secretary
is required by Section 303 (b)(2) to consult with the House Committee on
Merchant Marine and Fisheries, the Senate Committee on Commerce, Science and
Transportation, the Secretaries of State, Defense, Transportation, and
Interior and other interested Federal agencies, as well as the appropriate
state officials and any Regional Fishery Management Council or other persons
or groups that may have an interest in or be affected by the designation. This
process is intended to address criticism of inadequate consultation under
the current program. A recent example of this inadequacy may be found in the
1982 site evaluation program conducted here in Alaska. A major problem with
that program, and one that led to its termination, was the failure by NOAA and
its contractor, Chelsea Int'l Corporatlon to fully consult with all parties
concerned.

Designation Procedures

Section 304 of the Bill establishes a new process that must be followed in
proposing that an area be designated a marine sanctuary. A notice of the
proposed designation, along with draft implementing regulations, must be
published in the Federal Register. A notice must also be published in the
media in the area affected by the proposed designation. Concurrent with the
notice publication, the Secretary must submit a prospectus on the proposal to
the House Committee on Merchant Marine and Fisheries and the Senate Committee
on Commerce, Science and Transportation. The Congressional committees have a
45-day review period and may hold hearings on the proposal.
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Section 304(b)(3) allows the appropriate Regional Fishery Management Council
the opportunity to draft regulations for fishing within a proposed sanctuary
area that lies within the Fishery Conservation Zone. In preparing these
regulations, the Council is to be guided by the National Standards of Sec-
tion 301(A) of the Magnuson Fishery Conservation and Management Act. If the
Council declines or fails to draft fishery regulations within a "timely
manner," the Secretary must prepare regulations if he/she determines they are
necessary to implement the designation. The Secretary of Commerce, after
consultation with the appropriate state authorities, is also responsible for
drafting fishery regulations for any portion of a proposed sanctuary that lies
within state waters.

At present, the Secretary drafts all regulations concerning a proposed
sanctuary and the appropriate Regional Fishery Management Council only
participates in the consultation process. Under the proposed amendment, the
Councils could assume a more active role in the Sanctuaries Program.

Review Procedures

Under Section 304(b) of the proposed legislation, in order to designate a
sanctuary, the Secretary of Commerce is required to publish a notice of
designation and final regulations in the Federal Register and submit the
notice and regulations to Congress. The designation and regulations are not
to take effect until after a 90-day disapproval period that begins on the date
of publication. During this time period, Congress may disapprove a
designation or any of its terms through the concurrent resolution process. If
a sanctuary is located entirely or partially within a state's waters, the
Governor of the state affected may, during the 90 days, certify that the
designation or any of its terms are unacceptable. A designation or terms so
certified will not take effect in the area of the sanctuary within state
waters.

The Secretary may, at his discretion, withdraw the entire designation if
Congress disapproves the designation or any of its terms or the Governor
certifies any terms of a designation are unacceptable.

At present, the period for expression of Congressional or gubernatorial
disapproval is 60 days. (Title III Section 302(b)(2)(A),(h)(1), P.L. 92-532)
Another significant change contained in the proposed legislation is that
Congressional disapproval does not prevent a designation or any of its terms
from taking effect. Under the current program, if the Secretary does not
withdraw a designation after a concurrent resolution of disapproval, only
those parts of a designation not disapproved take effect (Title III,
Section 302(b)(2), P.L. 92-532).

To date, only one member of the Alaska Congressional Delegation has taken an
official position on the proposed legislation. Included as Attachment B are
the dissenting views of Congressman Young as printed in the House Committee
Report on the legislative proposal.

Should the Council wish to submit comments on the legislation, it is suggested

they be prepared immediately following this meeting. It appears the Bill will
be considered by the Senate prior to August adjournment.
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AGENDA C-2(a)

JULY 1983
1
98t CONGRESS }',’m:.? 'i"]’"’) u'}/( \ *’(‘3‘(3’
18T SESSION ™
s a0 o.d YO 1 ' \ ’l»m
[Report No. 88-187, Part I] -

To amend title 111 of the Marine Proteetion, Reseavch, and Sanctuaries Act of
1972.

IN THE HOUSE OF REPRESENTATIVES

Marcu 11, 1983

Mr. D’Axoves (for himsell aud Mr. PriTciary) introduced the following bill:
which was referred to the Committee ot Merchant Mavine and Tisheries

May 16, 1983

Additional sponsors: Mr. Brreauvx, Mr. Jonts of North Cuarolina, Mr. ForsyrHz,
Mr. Stubps, Mr. Operstan, Mr. Hucnes, Mr. Suxia, Mr. Hewrern of
Michigan, Mr. Lapinski, Mrs. Boxer, Mrs. Scusginer, Mr. DEILENSON,
Mr. Syrrinr of Florida, Mr. Tuonmas of Georgia, Mr. Guanrint, Mr. Raren-
rorp, Mr. Paxgrra, Mr. McKinxey, Mr. Epcar, Mr. Lowey of Washing-
ton, Mr. BENNETT, Mr. HerreL of Hawaii, Mr. Liowakp, Mr. FEIGUAN,
and Mr. ’'azi0

May 16, 1983

Reported with an amendment, referred to the Committee on the Judiciary for a
period ending not later than June 15, 1983, for consideration of such provi-
sions of the hill and wwendment as fall within that committee’s jurisdiciion
pursuant to clause 1(m), rule X, and ordered to be printed

{Strike out all after the enacting clanse and insert the part printed in italicl

To amend litle IIT of the Marine Protection, Research, and
Sanctuaries Act of 1972.
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Be it enacted by the Senate and House of Represenla-
tives of the United States of Ametica in Congress assembled,

That title T of the Marine Proteetion; Researel; and Sane-

punsios Aot of 1072 (16 T-S.0: 1431 et seq) i amended to.

read a9 followws:
wPLE T NATIONAT MARINE SANCTUARIES
“SEC: 301 JINDINGS; PURPOSES; AMND P'Q'ITLG}T!;‘JS?
o) Drxprves—The Congress finds that—

1) this Nation historieally has recognized the
importanee of protecting speeirl areas ef its publie
lands; bus sueh efferts have been diveeted almost exelu-
sively to land areas above the high Ivater mark;

“2) eertein aressd of the murine envirenment pos-
sess eonservation; reereational; ecelogieal; Instestenl;
resenrel; educational; or esthotic quelities whieh give
them speeial nationsl er regional signifiennee;

 «g) while the need to control the effeets of por-
%ie&lafaeéﬁéesha%leé%eeﬁ&ehﬁemeffes&%e—s?e?
eifie Jogislation; these laws eannot provide & eoordinat-
ed and eomprehe*ﬂwe sreewvide approsch to the man-
pmement of speetal MATIHG EHVIFORMERLS;

“(4) » Foderal program which identifies and eom-
eontribute positively to marine reseurce developwment

and eonservativiy; and

HR 2062 RII
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“(b) sueh o Federal program will alse serve to en-

and wise use of the marine environment through publie

polieies of this title are—

ﬁ(—l)%ee&t&bﬁshasys%me&aa—%i%al%es&m—
tuaries; by identifying merine environments of speeial
velus;

“2) to provide authority for eeomprehensive
areswide manapement of these cnvirenments whick
%epfet-eebemﬁe%ei-es&ne%&aﬁ*fesemes;

X8 to suppert; promete; and eocordinate seientifie
researeh on; and monitoring of; the conditions of sane-
tuary resowrees; in order to expand seientifie knewl-
edge of signifieant marine resourees and improve man-

“{4) to enhavee publie swareness; understanding

appreciation and wise use of the imarine environment

. through publie interpretative and reerestiomsl pro-

grams; shd

IR 2062 RH




4 |
1 “5) to fneilitate; to the extent eompatible with ~

to

3 and private uses of sanetuary reseurees not prohibited
4 pursuant to othor sutherities: )

28‘19 303-;;'\ h) T TLVATO

Qt

“Notwithstanding the provistons of subsection (h) of see-
tiom 3 of this Act; a5 used in this itte—

6

7

8 £} The tern “marine environment means—

9 YA the eeean waters and the eentinentad
10 shell over which the United States asserts jupis- ~
11 diction for purpeses ef regulating lving and nen-
12 Lving muavine resourees; and

13 B) the Great Lukes and thewr eenrechng

14 WRLEFS:
15 £49) The term Seeretary” means the Seeretary of

16 Commeree:
17 43y The term ‘State’ means any of the several

18 States or any terriory or possession of the United ‘

19 States wwhiel has & populady eleeted Goverso -

20 “SEG: 30% SANCTUARY. DESIGHATION SRANDARDS: o
21 “Un) Spariparbs—The Seeretary; wpen approval of the A
22 President; may designnte any aren of the merine environment

23 a8 & nationn) merine sunetuary i the Seeretary determines { R

> -
Nimes | s came——

94 that sueh desienation will fullill the purposes mud pelicies of

)

95 this titte; and ¥ the Seeretary finds thet—

HR 2062 RII
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1) the area i3 of speeinl signifieance due to its
eonservation; reereational; ee;}legfefﬂj historient; re-
seareh; eduentional; or esthetie value; |
nmanagement autherities are inadequate to assure eo-
ordinated and eemprehensive management of the aress
researeh and pubhie edueation; and that inelusion
w&-&lﬁﬂt-hesystemefﬂﬁ:ﬁeﬂ&lm&ﬂnes&ﬂew&ées“%}

%)bhe&re&isefasiﬁeaﬁéﬁ&&%whiehiﬁdi-
eates that it will be amenable and responsive to the
eomprehensive areawide monagement:
=) Facrors Avp GG-N-SH-LEP:’:—H(—)NS BREovIRED B¥

Matinie Frpnias—Tor purpeses of deeiding whether or
not an aren of the marine environment meets the stondards

Hs%e&insabsee&s&(a—)&);(—?);w&%%heS&ew&mysh&H—

=(1) teke into consideration—

resouree and eeologieal qualities; ineluding s
eontribution te hielogieal preduetivity; mainte-
aanee of eeesystem'stf&et-we; matntenanee of eeo-
logieally or commereinlly important o threatened
Speeies or speeies assemblages; and the biegeo-
geaphie representation of the site;

HR 2062 RH
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“B) the ares’s signifieanee 43 & reseuree of
logient vale; .
4G) the present end potentinl human-use
values that are dependent en muaintenanee of the
ares’s resourees; including eommereial and reere-
researeh and eduventional opportunities;

thet may adversely affect the reseuree qualities

identified in subparagraphs ), B); and (O

YT the existing State and Tederal regula-
tory and menogement cutherities applieable to the
aren snd the ability or inshility of those auther-
ties to fulfil}l the purpeses and polietes of this title;

40D the manageability of the ares; including
sueh determining fnetors as is size; its ability to
be identificd a8 & diserete ccologieal unit with de-
finable heoundaries; its secessibiliby; and H3 swit
abiliby for surveillonee and enforcoment; and

G the publie benefits to be derived from
sanetuary s%a%uﬂ; giving emphasis to the benefits
of long—torm protection of eommereially signifieant
resourees; vital habitats and resourees whieh gen-

erate towrism; to the nesative impaets produeced

1R 2062 RII
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bym&n&memeﬁtmmeﬂemenmemgenef&&mg
&eﬁwﬁe&s—&eﬁa&mem-léew%&pmwt—&ad%e%he
seetoveonomie effeets of sanetusry desicnation:
and
(D) eonsult with—

%ﬂm@e%&méﬁeeeﬁMefeh&ﬁ%M&fme&ad
Fisheries in the Heuse of Representatives and the
GemﬁaeeeeeﬁGeﬁmeree-Sereﬁee-aﬂé@mepef—
tation in the Senate;

“B) the Seerctaries of State; Defense; and
%&ﬂﬂﬁ&%&ﬁ@ﬁ;ﬂmSﬂ&e%&py&ﬁ&eI—ﬁ%&é%;#}e
Administrator; and the heads of other interested
Federnl ageneies;

(6} the responsible efficials of any State
that will be affeeted by the establishment of the
&e&%&&&é&&&lm&ﬁ&es&ﬁ%&aﬁ{w&

(P} the appropriate offieinls of any Regional
Fishery Manugement Couneil established by see-
tion 303 of the Magnusen Tishery Conscrvation
and Menagement Aet of 1976 (16 TU-S.C. 1859)
ﬂmbwaybe&ﬁfee&eébj-weh&es}gﬁa&eﬁ;&ﬁd

“SEC: 304 RMPLEMENTATION OF BESIGNATIONS:
“o) Drrpurions—IPer purposes of this seetion—

HR 2062 RH
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8
means; with respeet to & sanctuary designation made
under subseetion (b); the ene hundred and twenty-day
peried; beginning on the designation date ef the sare-

tuary; ef esntinuous session of the Congress: In ceter

raning sueh one hurdred and twenty-day period—

LAY eontinmity of sessien is broken enly by
an edjournment of Congress sine die; and
“@B) the days en whieh either House is not
in session heeause of an edjourmment of meore than
three days to & day eortain sre exeluded:
49) The term ‘resohution of disapprovel TRSEHE—
LAY if the desionation of an aven 85 & Ry
tienal marine senctuney is to be disapproved 8
eoneurrent resolution the mutter after the resolv-
ing elause of which is as follows: “Fhat the Gon-
gress does net approve the national merime sane-
tuary desicnation entitled that wwas
sub&w—seé to Cengresn by the Seeretary of Cem-
meree on = the fest blank space
boing Blled with the titls of the designation ond
the seeond blank spree being filled ~with the date
on which the notiee w3 submitted te Coengress;

eF

e
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“B) i the designation of an ares as & ne-
tionnl marine sanetusry -4s net disapproved but

- one or more terms of the designation are to be
disepproved; & eoneurrent resolubion the matter
after the resolving elause of whieh is as foleows:
“That the Congress approves the national marine
was submitted to Cenpgress by the Seeretery of
Cernteree o ; hut disapproves the
followving  terms  of  sueh  desipnnteon
with the title of the designation; the seeond blank
spree being filed with the date on which the
netice was submitted to Ceongress; and the third
blande spaee being filled with the text of eneh term
of the designation which is disapproved:

“b) Prsrexarion Proesbenns—E) An aver of the
m&rme envirenment shall be eonsidered to be designnted a3 &
national merine sanetwary i en the same day (hereimalter
reforred 4o s the esignation dated; the Seeretary—

“A) publishes in the Tederal Register notice of
sueh designntion; appropriately titled; tegether avith the
terms of the desighation; and

“B) submits to esch House of Conuress & eopy of

sueh notiee and terms together with—

IL.R. 2062 RII——2




(1 SIS "N VL R N

©w o =1 &

24

10

“6) gn analysis of the findings mude with re-
speet to the designated aren under seetion 303(n)

“41) proposed mechanisms to eoordinate ex-
iting  rosulatory and managemont wathoritios
vathin sueh aven;

“GH) & management plan detailing gouls and
objeetives; management responsibilities; reseuree
ond enforeement and survelllunee aetivities for

“Go) draft resulations which will be propesed
for adeption wnder seetion S05(h; and

46 an estimate of annnal m&mrgéaae&% eosts
of such arves; neluding eosts of personnel; equip-
ment and focilities; enforeement; resenreb; and

42) The terms of & desionation shall elude; among
other things, the geegraphie area ineluded within the fH—G-
pesef}s&ﬁewﬁ%}}eehame%eﬁ%ieséﬁhea%&%h&tgiwit

conservation; recreational; ceological; or esthetie wwlue; and

the types of aetivities that will be subjeet to reguletion by the

Seeretary 1 order to proteet these ehuracteristios:
o) Toaerve Bresor or Pastenaptons—rhe desig-

sation of & nationnl marine senetunry wnder subseetion ()

HR 2062 RH
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1 shall take effeet after the elosing date of the eongressionsl
2 review pertod wmless— 4
3 “) the Cengress disappreves the designation by
adopting & reselution of disapproval deserthed i sub-
seetion (a}(2)(A) before the elese of the eengressionsl

%hehee&seé&éeﬂig}mﬁ&fe&%;r&eislee&e-
ed entirely within the waters ever which ene or more
~ States have jurisdietion; the Gevernor of the State; or
10 the Geverrors of each of such States; as the ease may
11 be; eertify to the Seeretary; within the sixty-day peried

O 0O 1 & Ot s

12 beginning en the designation date of the senetusry;
13 that the designation is unaeeeptable to the State; ox
14 | ) the Seeretary withdraws the designation

15 under subseetion (8-

16 ) Prsarrrovar oF Toams o Dusterarion—id)
17 Ne term of & designation that is submitted to the Congress
18 under subsection (}LHDB) shall take effeet i the Congress
19 disapproves the torm by adopting o resolution of disapproval
20 deseribed in subseetion EYB); for such term; before the
21 elose of the eongressionnl review perieds

22 A2 A term of desipuation shell net take effeet within
23 any portion of & nationsl marine sanetunry that is within the
24 jurisdietion of & Stute if the Governor of the State eertifies to
25 the Seeretary; within the sheby-day period beginning en the

HR 2062 RU
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destpmation date of the sanetuary; that the applieation of such
term within sueh paction is uhaceeptable to the State:

“3) H the Secrotery considers that aetion taken under
paragraph (D or (2); or both; will affeet the elé:%;ﬁa%ee} ares
in sueh & manner that the purpeses and polieies of this Hitle
eannot be fulfilled vathin sueh aren; the Seeretery may with-
drawe the destenation:

Loy Ponrrearron Uron Takme Errses—The See-
retury shall publish it the federal Register the desisnation of
exelt natienal merine senetny thut talres effeet under Hns
title; together with the terms ef the desivaation that are
effective:

E5EG: 205 REGEEATHONS AND MEGOTIATIONS

Vith respeet to each designation of & natienal marine
sanetuary that tekes effeet wnder seetion 39-—

8 the Seeretary; after eonsultstion with other
mterested Federal and Stoate agencies; shall issue nee-
essary and reasonnble repulations to hmplement the
terms of the designation nnd eentrel the fetivities de-
coribed in ity exeopt thet all permits; leensen nd
other authoriuntions isswed ender any other authowty
that pertiin to netivities enrried out within the senebn
ary shell be valid wnldess sueh regnletions etheswise

provide: and

HR 2082 RH
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“3) the Seeretary of State; i the sanetusry -
eludes an aren of water beyond the territorial jurisdie-
tien of the United States; shell take sueh action as
mey be approprinte 1o cnter into megotiations with
other Geovermments for the purpese of arriving &t nee-
proteetion of the sanetuery and to promete the pur
poses for whieh # swas established: |

“SEGC: 366: RESEARCH:

“The Seeretary shall eonduet sueh researeh and eduen-
tional programs &8 ate REELSSATy and reasonable to earry eut
the purpeses and polietes of this Aek
SHEC: 30+ ANNUAL RERORT O ARIAS BEDG CONSIDILRED

| EER PESIGNATION:

“The Sceretary shall submit & report to the Congress o
or hefore November 1 of each year; setting forth information
on these sites whieh the Seeretary will be aetively esnsider-
ing for sanetuary desipnation in the eurrent fiseal yenr: Sueh
pformation for eaeh site shall nelude; to the extent available
ot time of submission, the following:

“0) A deseription of the resourees and ether
vahues which makes the site nationally significant:

HR 2052 RH
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“45) Boundary eptiens:

“n) I GenpRa—The Seerctary and the Seeretary of
the department in whieh the Ceast Guard is operating shell
soneble to extry out this tithe: The Seeretary shell; whenever
approprinte and i eonsultation with the Sceretary of the de-
partment in which the Coast Guard is eperating; utilize by
agreement the persennel; serviees; and faeilities of other Fed-
eral departments; ageneies; and instrwmentalities; or State
seeneies or mstrwmentalities; whether on & reimbursable or
nonrehmbursable basis i earrying out his responsibiities

“0b) Crvst PonAbaies— (1) Any person subjeet to the
jarisdietion e£ the United States whe vielntes any regulation
issued under this tithe shall be Hiable o & eivil ponalty of not
mere than $60;000 for each such violation; to be assessed by
the Seeretary: Baeh day of & eontinuing violation shall con-

“2) Mo penalty shall be assessed under this subseetion
untd the person eharged has been piven notiee and an oppor-

HR 2062 RHU
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tunity to be heard: Upon failure of the offending party to pay
an assessed penalty; the Adtorney G{;H{-‘i-a-l-; at the request of
the Seeretary; shell eominenee aetion in the approprinte dis-
triet eourt of the United States to eolleet the penalty and to
seek sueh ether relief as may be appropriate:

“(3) A vessel used in the violation of a regulation jssued
under this title shall be Hable in rem for any eivil penalty
&ssessed@wekﬁel&-ﬁ%aﬁémaijeﬁeeeeéeé&g&ms%h}
any dhistriet eourt of the United States having jurisdietion

“fe) Junisviorton—The district courts of the United
States shall have judisdicton to restrain a veolation of the
regulations issued under this title; and to grant 5}'&3}}‘ other
rehiof a8 may be appreprinte: Aetions shall be brought by the
Attorney Genersd in the name of the United States; either en
his ovwn initiative or the request of the Seeretary:

U156 309: AUTHORILATION OIF ARPROPRIATIONS.

~Fo earry out this title; there are authorized to be ap-

propriated rot to cxeeed the fellowine sums:

= $2,264000 for fisent year 1084

42 $2,500,000 for fisent vear 1085

43) $9;750,000 for fisenl vear 1086:2%
That title 111 of the Marine Protection, Rescarch, and Sanc-
tuaries Act of 1972 (16 U.S.C. 1431 el seq.) is aumended to

read as follows:

HR 2062 RH
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“TITLE III—NATIONAL MARINE SANCTUARIES

“SEC. 301. FINDINGS, PURPOSES, AND POLICIES.

“(a) FINDINGS.—The Congress finds that—

‘(1) this Nation historically has fecognizcd . the
importance of protecting special arcas of its public
domain, but such efforts have been directed wlmost ex-
clusively to land areas above the high-water mark;

“(@) cerlain areas of the marine environment pos-
sess conservation, recreational, ecological, historic, re-
search, educational, or esthetic qualitiecs which give
them special national significance; |

“(3) while the need to control the effects of partic-
ular activities has led lo enactment of resource-specific
legislation, these laws cannot in oll cases provide a co-
ordinated and comp}'ehensive approach to the conserva-
tion and managemenl of special areas of the marine
environment; .

“4) a Federal program which identifies special
arcas of the marine environment will contribute posi-
twely to marine resource conservation and manage-
ment; and

“(5) such a Federal program will also serve to en-
hance public awureness, understanding, appreciation,

and wise use of the marine environment.
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“(h) Purroses AND Poricizs.—The purposes and

policies of this title are— g

“(1) to identify areas of the marine environment
of special national significance due to their resource or
human-use val ues;

“(@) to provide authority for comprehensive and
coordinated conservation and management of these
marine areas which will complement existing requla-
tory cuthorities;

‘“(3) to support, promole, and coordinale scientific
research on, and monitoring of, the resources of these
marine areus;

“(4) to enhance public awareness, understanding,
appreciation, and wise use of the marine environment;
and

“(5) to facilitate, to the extent compatible with the
primary objective of resource protection, all public and
privale uses of the resources of these marine areas not

prohibited pursuant to other authorities.

“SEC. 392. DEFINITIONS.

“Ior the purposes of this title, the term—
“1) ‘muarine environment’ refers to those areas of
coastal and ocean waters, the Great Lakes and their

connecting walers, and submerged lands over which the
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United States exercises jurisdiction, consistent with in-
ternational law; y
“(2) ‘Secretary’ refers to the Secretary of Com-
merce; and ' ~
“3) ‘State’ refers to each of the several Stales,
the District of Columbia, the Commonwealth of Puerto
Rico, American Samoa, the Virgin Islands, Guam,
and any other commonwealth, territory, or possession
of the United Stales.
“SEC. 303. SANCTUARY DESIGNATION STANDARDS.
“(a) STANDARDS.—The Secretary may designate any
discrete area of the marine environment as a national marine

sanctuory and promulgale regulations implementing the des-

ignation if the Secrelary determines that such designation

will fulfill the purposes and policies of this title, and if the

Secretary finds that—

“(1) the area is of special national significance
due to ils resource or human-use values;

“@) existing Stute and Federal authorities are
inaclequdZe lo ensure coordinated and comprehensive
conservation and manugement of the area, including
provisions for resource protection, scientific research
and public education, and that designalion of such
area as a mnalional marine sanctuary will facilitale

these objectives; and
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1 “(3) the arca 1s of a size and nature which will
2 permit comprehensive and coordinated conservation and
3 management.

4 “O) Facrors AND CONSULTATIONS REQUIRED IN

5 MAKING FINDINGS.—I'or purposes of determining if an ot

6 area of the marine environment meels the standards set forth

7 1n subsection (@), the Secretary shall—

8 “(1) take inlo consideration—

9 “(4) the area’s natural resource and ecologi-

10 -+ cal qualities; including s contribution to biologi-

11 cal productivily, mainienance of ecosystem struc-

12 . ture, maintenance of ecologically or commercially

13 . important or threatened species or species assem-

14 blages, und the hiogeographic representation of the

15 sile;

16 “CB) the area’s hisAtom'c, cultural, archae-

17 - ological, or palcontolvgical significance;

18 . s “(C) the present and polential uses of the

19 arca that depend on maintenance of the area’s re- b
20 sou:rccs;‘ mcluding commercial and recrectional
21 fishing, other commerciel and recrectional activi-
22 ties, and research and educction; e
23 - “(D) present and potential activities that R
24 may adversely affect the factors identified in sub-
25 paragraphs (A), (B), and (C);
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“(B) the existing State and Federal regula-
tory and management authorities applicable to the
area and the ddequacy of those authorities to ful-
fill the purposes and policies of this title;

“(F) the manageability of the area; including
such factors as ils size, its ability to be identified
as a discrete ecological unit wztk definahble bound-
aries, its accessibility, and its suitability for mon-
woring and enforcement activities;

“UG) the public benefits to be derived from
sanctuary status, giving emphasis to the benefils
of long-term protection of nationally significant
resources, vilal habitals, and resources which gen-
erate tourism;

“(H) the negative impacts produced by man-
agement resiriclions on income-generating activi-
ties, such as living and nonliving resource devel-
opment; wnd

“I) the socioeconomic effects of sancturary
designation; and
“(2) consult with—

“(4) the Commitlee on Merchant Marine
and I'isheries of the House of Representatives and
the Committee on Commerce, Science, and Trans-

portation of the Senale;
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“(B) the Secrctaries of Stule, Defense, and
Transportation, the Seevetary of the department

wn which the Coast Guard is operating, the Secre-

tary of the Interior, the Administrator, and the

heads of other interested Federal agencies;

“(C) the approprinte officials of any State
that will be affected by the establishment of the
area as a nalional marine sancluary;

“(D) the appropriate officials of any Region-
al Fishery Management Council established by
section 302 of the Act entitled, ‘An Act to provide
for the conservation and management of the fish-

erics, and for other purposes’, approved April 13,

1976 (90 stut. 831 et seq., 16 U.S.C. 1801 et

seq. (herevaafler in this litle referred to as the ‘Ael
of 19767)) that may be affected by the designation;
and |
“(I2) other interested persons.
“SEC. 304, PROCEDURES ﬁj()]af DESIGNATION AND IHPLIAENTA-
TION.
“(a) SANCTUARY PROPOSAL.—
“(1) Norices.—In proposing lo designate a na-
tional marine sanctuary, the Scerelary shall issue in
the Federal Register a notice of the proposal, toyelher

with proposd regulations that may he necessary and
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reasonable to implement it, and shall provide notice of

“the proposal in newspapers of general circulation or

elecironic media in the communities that may be affect-
ed by the proposal. After issuing a notice the Secrelary
shall conduct at least one public hearing in the area
affected by the proposed designation. On the same day
of issuing the notice, the Secretary shall also submat to
the Committee on Merchant Marine and Fisheries of

the House of Representatives and the Committee on

- Commerce, Science, and Transportation of the Senate

a prospectus on the proposal which shall contain—

“(4) the terms of the proposed designation;

“B) the basis of the findings made under
section 303(a) with respect to the area;

“(C) proposed mechanisms to coordinale ex-
isting regulatory and management authoritics

 within the area;

“‘D) a management plan detailing the pro-
posed goals and objectives, management responsi-
bililies, resource studies, interpretive and educa-
tional programs, and enforcement and surveillance
activities for the area;

‘“(I2) an estimate of annual costs of the pro-

posed designation, including costs of personnel,
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equipment and facilities, enforcement, reseurch,
and public education; and+
“(F) proposed regulutions to implement the

measures referred to in subparagraphs (4), (C),

and (D).

“(®) TrrMS OF DESIGNATION.—The terms of
designation of a sanctuary shall inclu(le,»among other
things, the geographic area included within the sanctu-
ary, the characteristics of the area that give it conser-
vation, recreational, ecological, historical research, edu-
cational, or esthetic value, and the types of activities
that will be subject to regulation by the Secretary in
ocmer lo protect those characteristics. The terms of des-
ignation may be modified only by the same procedures
by which an original designation is made.

“(3) FISHING REGULATIONS.—The Secretary
shall provide the appropriate Regional IFishery Man-
agement Council with the opportunity to draft requla-
tions for fishing within the United States Iishery
Conservation Zone as may be necessary fo implement
the proposed designation. Drafl regulutions prepured
pursuant to this section shall [ulfill the purposes and
policies of this title and the goals and objzctives of the
proposed. designation. In preparing the draft regula-

tions, the Regional Fishery Management Council shall
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also use as guidance the national standards of section
301(a) of the dct of 1976 to the extent that the stand-
ards are consistent and compatible with the goals and
objectives of the proposed designation. If lhe Council
declines or fails to prepare the draft regulutions in a
timely manner, the Secretary shall prepare them.

“4) COMMITTEE ACTION.—'After receiving lhe
prospectus under subsection (a)(1), the Commitlee on
Merchant Marine and IMisheries of the House of Repre-
sentatives and the Commitice on Commerce, Science,
and Transportation of the Senate may each hold hear-
mgs on the proposed designation and on the matlers set
forth in the prospectus. If, within the forty-five-day
period of conlinuous session of Congress Eeginning on
the date of submission of the prospectus, either commil-
tee 1ssues a reporl disagreeing with one or more mat-
ters addressed in the prospectus, the Secretary shall
consider the report before designating the national
murine sonctuary.

“b) Takine EFFECT OF DESIGNATIONS. —

“(1) In desynating a national marine sancluary
the Sccretary shall 1ssue a notice of the designation to-
gether with final regulations to implement the designa-
tion and any other matters required by law and submit

such notice to the Congress. No designation may occur
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until the expiration of the period for committee action
under subsection (a)(4). Such’designation and regula-
tions shall take effect after the close of a review period
of ninety days of conlinuous session of Congress begin-
ning on the day on which the designution notice 1is
wssued unless—

“(4) the Congress disapproves the designa-
tion, or any of is terms, by adopting o resolution
of disapproval described in subsection (b)(3);' or

“(B) in the case of a national marine sanc-
tuary that is located particlly or entirely within
the jurisdiction of one or more Stules, the
Governor(s) affected ceﬂi[ies to the Secretary that
the designation or any of is terms are unaccepla-
ble. In the event of such certification, the designa-
tion or the unacceptable term shall not iuke effect
in the area of the sunctuary lying within the ju-
risdiction of the State.

“(@) If the Secretary considers thal actions laken
under pam.(/mg.)hs (4) or (B) will affect the designation
in such a manncr that the goals and ohjectives of the
sanctuary cannot be [ulfilled, the Secretary may with-
draw the designation.

“3) For the purposes of this subsection, the term

‘resolution of disapprovel’ means « concurrent resolu-
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tion which slates after the resolving clause the follow-
ing: ‘That the Congress does not approve the national
marine sanctuary designation entitled .

that was submilted to Congress by the‘ Secretary of

Commerce on ., the first blank space

. being filled with the title of the designation and the

second blank space being filled with the date on which
the notice was submitted to Congress. In the event that
the disapproval is addressed to one or more terms of the
designation, the resolution shall state: ‘That the Con-
gress approves the national marine sanctuary designa-
tion entitled that was submitted to
Congress by the <Secretary of Commerce on

, but disapproves the following terms of
such designation: ., the first blank
space being filled with the title of the designation, the
second blank space being filled with the date on which
the notice was submitied to Congress, and the t)zird
blunk space referencing each term of the designation
whach i&disapproved.

“(4) In computing the forty-five- and ninety-day
periods of continuous session of Congress pursuant to
section 304(a)(4) and section 304(b)(1) respectively—

“(4) continuity of session is broken only by

an adjournment of Congress sine die, and
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“(B) the days on which either House of Con-
gress is not in session because of an adjournment
of more than three days to a day certain are
excluded. |
“5) All permits, licenses, and other authoriza-
tions issued under any other authority of law that per-
tain to uctibities carried out in the area designated as

a national marine sanctuary shall continue to be valid

unless the regulations implementing the designation

provide otherwise.
“SEC. 305. INTERNATIONAL APPLICATION OF REGULATIONS
AND NEGOTIATIONS.

“(a) REGULATIONS.—The .regulations issued under
section 304 shall be applied in accordance with recognized .
principles of international law, including treaties, conven-
tions, and other agreements to which the Uniled States is
signatory. Unless the application of the regulations 1s in ac-
cordance with such principles or is otherwise authorized by
an agreement hetween the United Stales and the foreign stale
of whaich the af[cclcd person is a citizen or, in the case of the
crew of a foreign vessel, between the United States and flag
state of the vessel, no regulalion applicable lo areas or activi-
ties outside the jurisdiction of the United Slales shall be ap-

plied lo a person not ¢ cilizen of the Uniled Stules.
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“(h) NEGOTIATIONS.—After the laking effect under
section 304 of a national marine sanctuary that applies to an
area or activity beyond the jurisdiction of the United States,
the Secretary of State shall take such action as may be ap-
propriate to enter into negoliations with other governmnents
for the purpose of arriving at mecessary arrangements with
those governments for the protection of the sanctuary and to
promote the purposes for which it was established.

“SEC. 3.’)6; RESEARCH AND EDUCATION.

“The Secrctury shall conduct such research and educa-
tional programs as are necessary and reasonable to carry out
the purposes end policies of this title.

“SEC. 307. ANNUAL REPORT ON AREAS BEING CONSIDERED FOR
DESIGNATION.

“On or before November 1 of each year, the Secretery
shall submil a report to the Congress setting forth informa-
tion on those sites which the Secrelary will be actively con-
sidering for sanctuary designation during the current fiscal
year. Such information for each site shall include, to the
exient availéble at time of submission, the [ollowing:

“(1) a description of the resources and other
values which make the site nationally significant;
“(@) present and potential human uscs;

“(3) vmpacts of present and polential activitics;
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“(4) existing Stale and Federal regulatory and
management authorities;
“(5) boundary options;
“(6) regulatory options; and
“(7) polential research und educational benefits.
“SEC. 308. ENFORCEMENT.

“Ca) IN GENERAL.—The Secretary shall conduct such
enforcement activities as are necessary and reasonable to
carry out this title. The Secretary shall, whenever appropri-
ate, ulilize by agreement the personnel, services, and facilities
of other Federal departments, agencies, and instrumental-
ities, or of State departments, agencies, and instrumenlal-
ities, on a reimbursable basis in carrying oul his responsibil-
ilies undér this title.

““(b) CrviL, PENALTIES.—

“(1) Any person subject to the jurisdiction of the

United States who violales any regulation issued

under this title shall be liable for a civil penalty of not

more than $50,000 for each such violation, to be as-

sessed by the Secretary. Each day of a continuing vio-
lation shall constitute a separate violation.

“(2) No penally shall be assessed under this sub-
section until the person churged has been given motice
and an opporlunity to be heard. Upon fuilure of the of-

fending party to pay an assessed penally, the Altorney

Hit 2062 RI
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General, al the request of the Secretary, shall com-

mence aclion in the appropriate district court of the
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United States to collect the penalty and to seek such
other relief as may be appropriate.
“(3) 4 vessel used in the violution of a regulation P

wssued under this title shall be liable in rem for any

cwil penally assessed for such violation and may be

proceeded against in any district court of the United

States having jurisdiction thereof.

“¢) JurispicTioN.—The district courts of the United
States shall have jurisdiction lo restrain a violation of the
regulations issued under this title, and to grant such other
relicf as may be appropriate. Actions shall be brought by the | i
Attorney General in the name of the United Stutes. The At-
torney General may bring suil either on his own imtiative or
at the request of the Secretary.

“SEC. 309. AUTHORIZATION OF APPICdPR!A TTONS.

“To carry out this title, there are authorized to be appro-
priated not lo exceed the following sums:

“(1) $2,264,000 for fiscal year 1984. ey
“2) $2,500,000 for fiscal year 1985, |
“(3) $2,750,000 for fiscal year 1986.”.
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AGENDA C-2(b)
JULY 1983

DISSENTING VIEWS OF HON. DON YOUNG *

H.R. 2062, as reported by the Committee on Merchant Marine
and Fisheries, is alleged to be a compromise between conflicting
views on the marine sanctuary program. Unfortunately, it is not a
compromise but merely an extension of an existing law that poses
potential dangers for the wise use of marine resources and effec-
tively removes traditional Congressional authority over the desig-
nation of special federal areas.

At the beginning of this session of the 98th Congress, three bills
affecting the marine sanctuary &ogram were introduced in the
House. H.R. 1633, introduced by Congressman Breaux, would have
allowed the continued sound management of special offshore areas
under the marine sanctuary program and would have required
Congressional action before a sanctuary could be designated. H.R.
2062, as introduced by Congressman D’Amours, effectively contin-
ued existing law. H.R. 1229, which I introduced, called for termina-
tion of the marine sanctuary program. When I introduced the bill,
I specifically noted that I was willing to discuss constructive
amendments to existing law. Unfortunately, such constructive
amendments have not been adopted by the Committee.

The marine sanctuary program is designed to identify discrete
ocean areas that deserve special federal protection. In this regard,
the program is similar to our national system of wildlife refuges,
parks, recreation areas, preserves and wilderness areas that pro-
vide varying degrees of protection and systems of management for
resources on land. This is a concept which certainly deserves the

- support of the Congress. Unlike these special land areas, however,
sanctuaries can be established by administrative action. The Con-
gress has certain veto authority over regulations; in addition, the
amendments adopted in H.R. 2062 will allow for a certain amount
of Congressional review of proposed sanctuaries. Nevertheless, the
“final decision on which areas to designate as sanctuaries and what
regulations will apply is left in the hands of the Secretary of Com-
merce. In other words, an appointed official can do what he

- pleases, regardless of any sug%estions or guidance given to him by
the U.S. Congress. If H.R. 2062 is passed, the Congress will have
consciously surrendered its traditional authority to make decisions
regarding federal land areas and to protect the rights of the people
it was elected to represent. Such a wholesale surrender of its obli-
gations should not be accepted by the Congress.

Some contend that the sanctuary program will have little or no
effect on human use of the oceans. They point to existing sanctuar-
ies that allow the continuation of such uses. Yet, the Department
of Commerce testified during hearings held before the Committee
on Merchant Marine and Fisheries on February 24, 1983 that the

Secretary of Commerce would have.the authority—regardless of .._,.:
other procedures established by law—to halt commercial fishing in O e ey

(39

A .:,:;9»;’,‘}-_2"-:\-‘#»

IS ST
i, gy vy 1LY '."'." -' 2

T e
sl

sl




40

a sanctuary if that sanctuary were established due to the presence
of a certain stock of fish and that stock declined. Further, the De-
partment agreed that nothing in the marine sanctuary program
guaranteed the continuation of commercial fishing in a marine
sanctuary.

Commercial fishing is important not only to my State but to the
nation as a whole. Imported fish products currently account for ap-
proximately 12 percent of our balance of trade deficit. Nearly 60
percent of the fish consumed in this country come from foreign
sources. At the same time, the U.S. exercises management authori-
ty over some 15 to 20 percent of the world’s marine protein re-
sources in the 200 mile zone off our shores. The U.S. fishing indus-
try has the potential to completely displace foreign harvesting in
that area and to serve as the source of the majority of fish products
consumed in this country. Designation of significant numbers of
marine sanctuaries, as has been proposed in the past, could serious-
ly disrupt the continued development of the U.S. fishing industry.

As a result of the testimony from the Department of Commerce,
comments were received from the National Federation of Fisher-
men, the National Fisheries Institute, the United Fishermen of
Alaska, the Pacific Seafood Processors Association, the Texas
Shrimp Association, the Oregon Trawl Commission, the North Pa-
cific Fishing Vessel Owners Association, and the North Pacific
Fishermen’s Federation. Among them, these groups represent
nearly every organized commercial fisherman and fish processor in
the United States. Their comments ranged from requests that the
marine sanctuary program be terminated to requests that the law
be modified so that commercial fishing in a sanctuary would be
regulated only under existing fisheries laws. These comments were
ignored by the Committee when it approved H.R. 2062. In addition,
the Committee acted deliberately to undermine existing fisheries
law. Under Section 304 of the bill, the Committee stipulated that
fishing regulations must be compatible with the marine sanctuary
program, rather than with the time-tested and carefully crafted na-
tional standards for fishery conservation and management that are
found in the Fishery Conservation and Management Act. This is a
serious blow to our national policy of fisheries development that
was adopted by the Congress and that has been endorsed by the
current administration.

In sum, H.R. 2062 is a bill that directly contravenes national
policy, that ignores the needs of an important segment of our econ-
omy, that ignores comments received from the public, and that sur-
renders traditional Congressional powers to the executive branch.
This bill should never be enacted into law.
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