AGENDA C-2
MARCH 1983

MEMORANDUM

TO: Council, SSC and AP members

FROM: Jim H. Branson <;t29

$ Executive Director
DATE: March 24, 1983

SUBJECT: Halibut Limited Entry

ACTION REQUIRED

(a) Review draft final report by Northwest Resources Analysis.
(b) Set schedule for public presentations by Stokes and further
Council actions on halibut limited entry.

BACKGROUND

Northwest Resources Analysis' Report. Bob Stokes of Northwest Resources
Analysis has submitted his draft final report on his study of the share system
and its comparison with alternative approaches. The Council's Halibut Limited
Entry Steering Group met in Seattle on February 24 to pass off on the report
before sending it to Council family review. Though some minor changes were
suggested such as making the tables more readable and comparable to the base
case, the group recommended that the Council send the report out for public
review. It was distributed to the Council family in the March 9 mailing. I
would like your review and concurrence to distribute the report to the public.

Future Action on Limited Entry. Our contract with Northwest Resources

Analysis calls for Stokes to give three public presentations of his findings

in Kodiak, Petersburg and Seattle. These should be accomplished before

fishermen leave for the grounds. Possibly we could distribute the report in
April and hold the presentation in late April or May. Jeff Stephan has

suggested the period May 26 - June 2 for Kodiak as this is when many fishermen
would be in port. Fishermen could discuss the concepts contained in the

report over the summer and the Council would hold public hearings next fall.

Some preliminary Council actions, for example, a narrowing of alternatives,

could take place at our May or July meetings. We would take follow up action
then in late fall after the public hearings and when the fleet is done fishing.
These are some ideas for a schedule over the next seven to eight months. I

would like Council recommendations on this schedule.
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UNITED STATES DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric Administration

Office of General Counsel
P.0O. Box 1668

Juneau, Alaska 99802
Telephone (907) 586-7414

March 28, 1983

TO: F/AKR - Robert W. McVey
NPFMC Members and Staff

FROM: GCAK - Patrick J. Travers iﬁég;pr¢/{i;Q/Dq’Lg,i

SUBJECT: Legal Analysis of the Halibut Limited Entry System
Proposed in Northwest Resources Analysis' Draft
Report, "Limited Entry in the Pacific Halibut
Fishery: The Individual Quota Option"

INTRODUCTION

The purpose of this memorandum is to provide an initial legal
analysis of the system of limited entry recommended for the
Pacific halibut fishery off Alaska in a Report to the North
Pacific Fishery Management Council (Council) by Northwest
Resources Analysis of Seattle, Washington, entitled "Limited

Entry in the Pacific Halibut Fishery: The Individual Quota
Option" (Report). The Report was prepared by Dr. Robert L. Stokes
of the University of Washington under a contract with the Council.
It discusses the feasibility of a limited entry system for the
fishery under which "shares" or "quotas" representing rights to
harvest specified portions of the annual permissible halibut

catch would be assigned to individual fishermen, who could

either exercise those rights or transfer them to other fishermen.
This type of proposed system has come to be commonly called

the "share system," and it will be so referred to in this
memorandum. The Report includes a number of recommendations

for specific features of any share system that the Council

might adopt for the Alaska halibut fishery, and attempts to

assess the economic costs and benefits of a share system having
these features.

The following analysis first examines the authority of the Council
to adopt, and NOAA to approve, a share system as recommended by
the Report under the Northern Pacific Halibut Act of 1982, Pub. L.
97-176, 97 Stat. 78, 16 U.S.C. 773 et seq. (May 17, 1982) (Act),
and evaluates the consistency of that system with the standards
that the Act prescribes. It then discusses means by which a

share system could be implemented in accordance with constitu-
tional and statutory procedural requirements while avoiding
reliance on a large number of trial-type hearings. The analysis
then describes the issues that must be resolved in order to
determine the extent to which implementation of the share system

could be delegated to the State of Alaska or another entity f@m?‘é
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outside of NOAA; and the authority of the Council and NOAA to
impose on shareholders penalties and sanctions other than those
specifically provided for in the Act. The analysis concludes
with a discussion of the various senses in which the rights
conferred on fishermen under a share system would and would not
constitute "property" for legal purposes.

AUTHORITY FOR ADOPTION AND APPROVAL OF THE SHARE SYSTEM UNDER
THE ACT, AND CONSISTENCY OF THE SHARE SYSTEM WITH THE ACT'S
STANDARDS : ' o

General authority of the Council to adopt, and NOAA to approve,_
the share system as recommended by the Report

The statutory provision under which the Council would adopt, and
NOAA approve, a share system for the Alaska halibut fishery is
contained in §5(c) of the Act:

The Regional Fishery Management Council having
authority for the geographic area concerned may
develop regulations governing the United States
portion of Convention waters, including limited
access regulations, applicable to nationals or
vessels of the United States, or both, which
are in addition to, and not in conflict with
regulations adopted by the Commission. Such
regulations shall only be implemented with the
approval of the Secretary, shall not discrimi-
nate between residents of different States,
and shall be consistent with the limited entry
criteria set forth in section 303(b)(6) of

the Magnuson Fishery Conservation and Manage-
ment Act. If it becomes necessary to allocate
or assign halibut fishing privileges among
various United States fishermen, such alloca-
tion shall be fair and equitable to all such
fishermen, based upon the rights and obliga-
tions in existing Federal law, reasonably
calculated to promote conservation, and
carried out in such manner that no particu-
lar individual, corporation, or other entity
acquires an excessive share of the halibut
fishing privileges: Provided, That the
Regional Council may provide for the rural
coastal villages of Alaska the opportunity

to establish a commercial halibut fishery

in areas in the Bering Sea to the north of

56 degrees north latitude during a 3 year
development period.



There appears to be no serious room for doubt that this pro-
vision gives the Council general legal authority to adopt,

and NOAA such authority to approve, a share system for the
Alaska halibut fishery having the general characteristics
described in the Report. Regulations implementing the share
system as recommended in the Report would plainly be "limited
access regulations” within the meaning of §5(c) of the Act,
quoted above. The members of Congress primarily responsible

for drafting §5(c) are widely known to have been aware at that
time of the proposals for a share system for the Alaska halibut
fishery, and of the fact that §5(c) was likely to be relied upon
as authority for establishment of such a system. The "geographic
area concerned" is Alaska, over which the Council has marine
fishery management authority under Magnuson Act §302(a)(7).

Section 5(c) allows limited access regulations to apply in
"Convention waters," which are defined in §2(d) of the Act
and Articles I(1) and II(3) of the Convention Between the
United States of America and Canada for the Preservation of
the Halibut Fishery of the Northern Pacific Ocean and Bering
Sea (Convention) to include the fishery conservation zone
(FCZ), the territorial sea, and internal waters. Thus, the
authority of the Council and NOAA under the Act is not limited
to the FCZ, in sharp contrast with their authority under the
Magnuson Act. Because only nationals and vessels of the
United States may participate in the Alaska halibut fishery
in Convention waters, the application of the share system is
of necessity limited to such nationals and vessels.

No feature of the share system as described in the Report
would appear to conflict with any existing or, for that
matter, foreseeable regulation of the International Pacific
Halibut Commission (Commission) established by the Convention.
Commission staff members have, in fact, been supportive of
share system proposals and cooperated in the preparation

of the Report. The Secretary of Commerce has delegated his
authority to approve regulations developed by the Council
under §5(c) to the NOAA Administrator.

Consistency of the share system as recommended by the Report
with the standards of the Act

Before examining the consistency of the share system as it

is recommended in the Report with the standards prescribed

by §5(c) of the Act, it is important to note that the Report
refrained from endorsing specific principles for allocation
of halibut fishing rights among fishermen. This necessarily
limits the scope of this memorandum, because it will be the
allocation priniciples ultimately adopted by the Council that
will, in all likelihood, raise the most significant questions



about the consistency of a share system with the Act's standards.
Nevertheless, the share system as recommended by the Report has
been sufficiently elaborated to permit evaluation of many of its
features in light of the standards of §5(c).

(1) Nondiscrimination among residents of different States

The share system as recommended in the Report does not appear
to contain any feature that can reasonably be considered to
discriminate 1n favor of or against any person on the ground
of that person's State residency.

(2) Consistency with the criteria of Magnuson Act §303(b)(6)

Section 5(c) of the Act requires that regulations adopted under
its authority be consistent with the 1limited entry criteria of
Magnuson Act §303(b)(6), which provides as follows:

[An FMP may--]
* * *

(6) establish a system for limiting access to the
fishery in order to achieve optimum yield, if, in
developing such system, the Council and the Secre-
tary take into account--

(A) present participation in the fishery,

(B) historical fishing practices in, and depend-
ence on, the fishery,

(C) the economics of the fishery,

(D) the capability of fishing vessels used in
the fishery to engage in other fisheries,

(E) the cultural and social  framework relevant
to the fishery, and

(F) any other relevant considerationS....

It should first be emphasized that this provision requires

only that the factors listed be "taken into account" in the
development of a 1imited access system. It is not required

that they be accommodated by that system if the Council and

NOAA reasonably find that other factors should be given greater
weight. This conclusion is reinforced by the probability that,
in many instances, accommodation of some of the five specifically
enumerated factors would require that others of those factors not
be accommodated. For example, if the economic viability of a
fishery required the use of large-scale, new technology by a rela-
tively small number of gear units, it could be permissible for
that fishery's limited access system not to reflect historical
fishing practices in and dependence on the fishery. Congress
itself seems to have recognized the limited role of these factors
by giving equal status to "any other relevant considerations."



By doing this, it gave the Council and NOAA great discretion
to allow the five named factors to be overridden by other fac-
tors they consider relevant, subject to the "arbitrary and
capricious" standard of judicial review that applies to most
Federal rulemaking under the Administrative Procedure Act,

5 U.S.C. Chapters 5 and 7 (APA). Thus, it need only be deter-
mined whether the share system as recommended in the Report
would reflect a "taking into account" of the factors set

forth in Magnuson Act §303(b)(6), and not whether it would
accommodate those factors. Once again, the scope of this
determination at this time is limited by the fact that the
Report does not endorse specific principles for allocation

of fishing rights among halibut fishermen.

As has been advised in previous discussions with the Council,
the requirement that the first two factors be taken into account
would probably be violated by a limited access system that
categorically ignored halibut fishing activities during the
year immediately preceding that system's implementation, with-
out evidence in the record that the effects of that categorical
exclusion had been assessed during the system's development.
If, however, the Council and NOAA had determined the effects
of the exclusion in light of the first two factors, and had
reasonably determined that they were outweighed by "other
relevant considerations," then such an exclusion could be
permissible. This is relevant to the determination whether

a share system or other permanent limited access system to
replace the moratorium would have to reflect participation in
the fishery during the moratorium, or whether it could reflect
participation only before the moratorium went into effect.
Before adopting and approving a system that did not reflect
-participation during the years sinde implementation of the
moratorium, the Council and NOAA would have to determine the
effects of the exclusion of such participation in light of
their obligation to take into account present participation

in the fishery and historical fishing practices in, and de-
pendence on, the fishery. If, after doing this, they were

to determine reasonably that these effects were outweighed

by other relevant considerations, they could then adopt and
approve a limited access system that did not reflect parti-
cipation since the implementation of the moratorium.

It should be noted here that, if the Council and NOAA had had
the time and resources to determine the effects of excluding
1982 from the moratorium base period, and to weigh those effects
against other relevant considerations, it might have been possi-
ble to exclude 1982 from the base period even though it was the
year immediately preceding proposed implementation of the mora-
torium,



The Report itself is the primary evidence that the share system
it recommends reflects a taking into account of "the economics

of the fishery," even though opinions differ sharply about the
economic conclusions that it draws. Because halibut fishing

does not ordinarily involve the use of vessels and gear that
cannot be used in fishing for other species, the share system
proposed in the Report would appear, in the absence of conflicting
information, to reflect a taking into account of this factor.
There does not, at this point, appear to be significant evidence
that the share system as recommended in the Report is so incon-
sistent with "the cultural and social framework relevant to the
fishery" as not to reflect adequate consideration of that factor.
A separate report is apparently being prepared on this matter.
Until further public and agency comment is received, it would

be premature to speculate whether there are "any other relevant
considerations" that should be taken into account in evaluating
the share system as recommended in the Report.

Magnuson Act §303(b)(6), as incorporated by reference in §5(c)
of the Act, also requires that one purpose of a limited access
system be "to achieve optimum yield." The share system as
recommended in the Report appears to meet this requirement.

It has as a purpose the promotion of a yield from the fishery
that is "optimum" not only in its total amount, but also in
its distribution through time and space.

(3) General allocation criteria

To the 1limited extent the share system recommended in the
Report includes proposals for the allocation of halibut
fishing rights, that system would not necessarily appear to
be inconsistent with the §5(c) requirements that such allocation
be fair and equitable to all fishermen, based upon the rights
and obligations in existing Federal law, and reasonably cal-
culated to promote conservation. The Report contains fairly
specific proposals to ensure that the share system would be
carried out in such manner that no particular individual,
corporation, or other entity acquires an excessive share of
the halibut fishing privileges.

(4) Special provisions for rural coastal villages of Alaska

The final proviso of §5(c) of the Act authorizes the Council
to provide in any limited access system the opportunity for
the rural coastal villages of Alaska to establish a commer-
cial halibut fishery in areas of the Bering Sea north of

56 degrees north latitude during a three-year development

period. It should be emphasized initially that the Council
is permitted, not required, to provide such an opportunity:



the language of the proviso is permissive ("may"), rather than
mandatory ("shall"). Because the language of the Act is plain
in this respect, legislative history to the contrary is without
legal effect. Perhaps the main consequence of the proviso is
to exempt any provisions that may be made under its terms from
the standards that otherwise apply to limited access systems
under the other provisions of §5(c).

The share system as proposed in the Report contains provisions
that would offer the rural coastal villages of Alaska the oppor-
tunity described in the proviso.

-

IMPLEMENTATION OF THE SHARE SYSTEM WITHOUT A LARGE NUMBER OF
TRIAL-TYPE HEARINGS

Background

Perhaps the greatest potential obstacle to the actual imple-
mentation by the Council and NOAA of a share system or other
limited access system for halibut would be the need for a
large number of trial-type administrative hearings of the
kind that the State of Alaska has had to conduct in the imple-
mentation of its own limited entry system. Because of bud-
getary and personnel restrictions, it would be impossible for
NOAA to establish a hearing mechanism on anything like the
scale of that established by the Alaska Commercial Fisheries
Entry Commission. It is important, therefore, to explore
means by which a share system could be implemented in a
manner consistent with the procedural requirements of law
while, at the same time, avoiding reliance on a large num-
ber of trial-type hearings. ’

The law concerning the circumstances under which an agency
must offer an opportunity for a trial-type hearing before
taking administrative action, which has developed under the
Fifth Amendment to the United States Constitution and the

APA, is not only complex but, to some extent, internally
inconsistent. Any attempt to summarize it comprehensively

in the abstract would be of 1ittle value. Some principles
that are particularly relevant to the limited access context
can, however, be suggested to guide the Council and NOAA in
their effort to avoid reliance on trial-type hearings. Col-
lectively, these principles suggest that the Council and NOAA
should make regqgulations implementing a share system as speci-
fic as possible, relying to the maximum on “legislative" facts
concerning the fishery as a whole, rather than "adjudicative"
facts concerning specific individuals. The regulations should
provide for determination of halibut fishing rights through
mathematical calculations based on written evidence, and



should specifically provide for summary disposition of cases
in which there is no significant question of fact.

Each of these principles will now be discussed more specifi-
cally.

Principles for minimizing the need for trial-type hearings

(1) Fishing rights under a share system should be assigned
as specifically as possible in regulations that are based
on general "legislative" facts

It is well established that, through rulemaking based upon
"legislative" facts concerning the general political, social,
and economic situation, an agency may extinguish or modify
rights of persons without a trial-type hearing. This is true
even when the Due Process clause of the Fifth Amendment, the
APA, or some other law would have required such a hearing if
the agency had acted on a more individualized basis. See
2 K. Davis, Administrative Law Treatise, 2d Ed. §14:5 (1979).

For example, it has been held that the Federal Communications
Commission could deny an application for a television license
without a hearing, despite the express statutory requirement

for a "full hearing" before such a denial, where the FCC had
previously adopted a rule limiting the number of licenses a
person could hold, and the applicant already had that number.
United States v. Storer Broadcasting Co., 351 U.S. 192 (1956).
Similarly, although a statute required "opportunity to be heard"
before an airline pilot's certificate could be modified on an
individual basis, it was held that the agency could, through

the usual notice and comment procedure, adopt a rule terminating
all such certificates whenever the holders reached their sixtieth
birthdays without giving those holders any additional hearing.
Air %ine Pilots Association v. Quesada, 276 F.2d 892 (2d Cir.
1960).

This principle, as illustrated by these and other cases, provides
the Council and NOAA with a potent means for avoiding the plethora
of individual trial-type hearings that has so plagued the Alaska
limited entry program. In order to take advantage of it, they
should implement any share system through regulations that specify
the assignment of halibut fishing rights in as much detail as
possible, foreclosing to the extent practicable issues that

might otherwise be left to adjudication through individual
hearings. These regulations should be based, as regulations
usually are, on "legislative" facts, which are facts concerning
the general political, economic, or social situation that the
agency is trying to affect. Legislative facts stand in contrast



with "adjudicative" facts, which are facts about individual
persons subject to agency action.

(2) Regulations implementing a share system should express the
assignment of halibut fishing rights through formulas that
are so exact that the rights of any individual can readily
be determined through mathematical calculation using infor-
mation der1ved from wr1tten records.

Even in a case that m1ght ord1nar11y 1nvo1ve a question of
adjudicative fact requiring a trial-type hearing under the

Due Process clause, the APA, or other statutes, such a hear-
ing may not be required "where the decision is based upon
mechanical application of mathematics." B. Schwartz, Admini-
strative Law 195-96 (1976). In Pullman Co. v. Knott, 235 U.S.
23 (1914), for example, it was held that a sleeping car com-
pany could be required to pay a state tax on gross receipts
within the State without a prior trial-type hearing on the
amount of tax due. The company was required by the tax law

to submit a report listing its gross receipts from business
done between points within the State, and the tax was a
straight percentage of the amount so reported. Justice Holmes,
speaking for the U.S. Supreme Court, stated, "If the companies
do as required there is nothing to be heard about. They fix
the amount and the statute establishes the proportion to be
paid over." 235 U.S. at 26, quoted in Schwartz, supra.

A prior trial-type hearing is normally required before welfare
benefits may be reduced or terminated. It has been held, how-
ever, that no such hearing was needed where a statute required
such a reduction in a person's State benefits in the amount
that Federal benefits to that person had been increased under
a recent amendment to the Social Security Act. The court held
that a trial-type hearing would be meaningless where the only
question was whether a mathematical formula had been applied
correctly to a specified amount. Velazco v. Minter, 481 F.2d
573 (1st Cir. 1973), discussed in Schwartz, supra.

In 1ight of the principle illustrated by these cases, it
would be highly advantageous for the Council and NOAA to
implement any share system through regulations that describe
the assignment of halibut fishing rights to individual
fishermen through mathematical formulas, to the extent that
this is practicable. These formulas should be so specific
that the halibut fishing rights of any person under the
share system can readily and precisely be determined simply
by applying the formulas to the relevant facts about that
person's relationship to the Alaska halibut fishery. The
sources of these facts should, as far as possible, be limited
to written records, such as fish tickets. The courts in the
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two cases just discussed seem to have been influenced at least
partly by the fact that the information to which the mathematical
formulas would be applied was readily available in reliable
written records. Other cases, the facts of which seem to rein-
force this view are Mathews v. Eldridge, 424 U.S. 319 (1976), the
leading case on rights to trial-type hearings before administra-
tive action is taken; and Califano v. Yamasaki, 442 U.S. 682
(1979). These cases are discussed in 2 K. Davis, Administrative
Law Treatise, 2d. Ed. §13:9 (1979); and id., 1982 Supp. §13:9-1.
Thus, the regulations implementing the share system should not
only define halibut fishing rights in terms of mathematical
formulas, but should also, to the extent reasonable, limit the
facts about individual fishermen to which these formulas would

be applied to information derived from such written records as
fish tickets. (Electronically retrievable records, such as
computer data, would do just as well.) By so casting the
regulations, the Council and NOAA should greatly reduce the

need to rely on trial-type hearings in the share system's
implementation.

(3) Regulations implementing a share system should specifically
provide for summary disposition of cases concerning the
assignment of halibut fishing rights when such cases do
not present significant questions of fact.

Even in situations where trial-type hearings would not have
been required under principles like those just discussed, agency
decisionmakers have sometimes held such hearings needlessly
because they lacked specific guidance on the criteria and pro-
cedures for refusing a hearing. See 3 Davis, Administrative
Law Treatise, 2d Ed. §14:7 (1980).71 It is therefore important
that regulations implementing a share system include provisions
for summary disposition without trial-type hearings of cases
that do not raise significant questions of adjudicative fact.
These provisions would be based on the same principles long
used by courts in issuing summary judgments, and would help
ensure that full advantage was taken of provisions designed
to minimize reliance on trial-type hearings. The Administra-
tive Conference of the United States and the regulations of
- other agencies provide examples of summary disposition pro-
cedures upon which the Council and NOAA can draw. Id.

DELEGATION OF THE SHARE SYSTEM'S IMPLEMENTATION TO THE STATE
OF ALASKA OR ANOTHER ENTITY OUTSIDE OF NOAA

The budgetary and personnel limitations to which NOAA is
currently subject have caused concern that these limitations
might prevent the agency from effectively implementing even

a share system that did not rely heavily on trial-type hearings.
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Interest has, therefore, been expressed in the possibility of
delegating some of the duties that NOAA would ordinarily perform
in implementing a share system to another entity, such as the
Alaska Commercial Fisheries Entry Commission or the International
Pacific Halibut Commission.

As has been discovered in connection with the Bering Sea/Aleutians
King Crab Fishery Management Plan, there is no general principle
of law forbidding NOAA to delegate its rulemaking authority to
the State of Alaska, provided that NOAA exercises sufficient
oversight of the State's activities under the delegation. In the
case of a share system, the authority to be -delegated would most
likely be the authority to adjudicate individual cases, rather
than to make general rules. It will be important, therefore,

to determine whether the legal principles governing delegation

of adjudicatory authority by a Federal agency to a non-Federal
entity differ significantly from those governing such delegation
of rulemaking authority. A very preliminary survey of some
relevant authorities did not reveal any such major difference,
but more research and analysis will be necessary to confirm

this. It may be that, if the underlying regulations are very
specific and afford relatively 1little room for discretion in
their implementation, as was recommended above, the case for
delegation of their implementation to an entity outside NOAA
could be more easily made.

If the principles governing delegation of rulemaking and adju-
dication authority are similar, it will be necessary for NOAA
to review actions of the State or other entity under the dele-
gation, so that the share system would still necessitate some
increase in or reallocation of NOAA's financial resources and
personnel. i

IMPOSITION OF SAMCTIONS ON SHARE SYSTEM PARTICIPANTS OTHER THAN
THE PENALTIES SPECIFICALLY PROVIDED FOR IN THE ACT

The report recommends that, when a fisherman holding halibut
fishing rights under the share system it describes catches
an amount in one year that exceeds or falls short of his
authorized harvest by more than 10 percent, "penalties" in
the form of deductions from that person's future harvest
rights should be imposed. The suggested penalties would be
25 percent of an excessive shortfall and 200 percent of an
excessive overage. There are serious questions whether the
Act authorizes the imposition of penalties of this sort.

Section 7(a)(l) and (5) of the Act provide as follows:
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It is unlawful--
(a) for any person subject to the jurisdiction of
the United States--

(1) to violate any provision of the Convention,
this Act or any regulation adopted under this Act;

* * *

(5) to ship, transport, offer for sale, sell,
purchase, import, export or have custody, control
or possession of, any fish taken or retained in
violation of the Convention, this Act, or any
regulation adopted under this Act....
Regulations implementing a share system would be regulations
"adopted under this Act" for purposes of these provisions.

The Act specifically prescribes two kinds of sanctions for the
violation of these provisions. Section 8 of the Act authorizes
NOAA to impose a civil penalty of up to $25,000 for each such
violation. Section 10 of the Act authorizes the judicial for-
feiture to the United States of vessels and gear used in such
violations as well as any resulting catch. Both sections con-
tain detailed provisions concerning the procedures that must

be followed before the sanctions they prescribe can be imposed.
A person against whom a civil penalty has been assessed has a
right to a trial-type administrative hearing. A forfeiture

can be ordered only through an action brought in the appropriate
United States district court by the Department of Justice.

The criminal penalties provided for by §9 of the Act are not
available for violations of §7(a)(1l) and (5).

5 U.S.C. §558(b), a provision of the APA, provides as follows:

A sanction may not be imposed or a substantive rule
or order issued except within jurisdiction delegated
to the agency and as authorized by law.

Because the Act specifically prescribes the sanctions and pro-
cedures that would be available for violations of regulations
implementing a share system, it is highly likely that the
“penalties" proposed in the Report would violate the APA
provision just quoted. This conclusion is supported by the
principle of statutory construction that the mention of one
or more things in a law ordinarily implies exclusion of other
things that might have been, but were not, mentioned. Thus,
the authorization of monetary civil penalties and judicial
forfeitures in the Act, together with specific procedures

for their imposition, appears to exclude the use by NOAA of
other sanctions and procedures.

Under the Magnuson Act, NOAA has imposed permit sanctions on
United States vessels even though the Magnuson Act specifically
authorizes such sanctions only for foreign vessels. The



13

Magnuson Act, however, also specifically authorizes the Council
and NOAA to require that United States vessels obtain permits
before fishing in the FCZ. The authority to require such per-
mits has been read to include the authority to modify and revoke
them in response to violations. It therefore overcomes the
principle of statutory construction just mentioned. The Act
under which a share system for the Alaska halibut fishery

would be implemented does not specifically authorize the
Council and NOAA to require shares to be obtained for partici-
pation in that fishery. It is much more difficult, therefore,
to make the case that they may modify and revoke shares for
penal purposes than would be the case for permits under the
Magnuson Act.

Modification and revocation of fishing rights under a share

" system that did not have penal purposes would be permissible.
For example, there would be nothing to prevent NOAA from re-
ducing a shareholder's fishing rights for a year by the amount
his harvest had exceeded his rights for the preceding year.
This would seem to have the conservation purpose of keeping
the total halibut harvest over time within the authorized
amounts. It is the Report's proposal to deprive the share-
holder of more than the amount of his overage that raises
problems. In that case, the deprivation appears to have the
purpose of punishing the shareholder and deterring others
from similar action, rather than simply protecting the
resource. Since the Act has prescribed specific methods

and procedures for punishment and deterrence, NOAA could

not use its authority to modify fishing rights under a

share system for such a purpose. It would have either to
assess a civil monetary penalty against the shareholder or,
for a serious violation, ask the Justice Department to sue
for forfeiture of the shareholder's vessel, gear, and catch.

The Report also proposes “"penalties" for nonuse of harvest
rights under a share system. This problem could probably

be dealt with through regulations not having a penal pur-

pose or effect. These might provide that a shareholder who
consistently harvested significantly less than he was entitled
to would be required to sell a number of shares corresponding
to the shortfall.

Because of the limited variety of penalties specifically author-
ized by the Act, research and analysis will continue on the
extent to which authority for other kinds of sanctions can

be implied from the Act's provisions. For the reasons given
above, however, it is unlikely that this effort will be
particularly fruitful. If this should present major obstacles
to the implementation of a share system or other limited

access system for halibut, the Council and NOAA may wish to
consider recommending that the Act be amended to increase the
range of available sanctions.
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FISHING RIGHTS UNDER A SHARE SYSTEM AS "PROPERTY"

Background

There has been some discussion about the extent to which rights
to harvest halibut under a share system would constitute a new
form of "property." Far-reaching claims appear to have been
made that a share system would transform halibut from a “"common
property" resource to one that is owned by individuals, in the
same way that the medieval common lands of England were divided
into individually owned tracts during the eighteenth century.
These assertions reflect confusion of the several legal senses
in which the term "property" is often used; and also overlook
the special ownership principles that apply under Anglo-American
law to free roaming, wild animals like halibut before their
capture.

The following discussion examines three senses in which rights

to fish halibut under a share system would or would not consti-
tute "property" recognized by the law.

“"Property" in its common law sense

When people in everyday life speak of "property" or of "owning"
land or some other thing, they are generally using those terms

in a sense that we in the United States have inherited from the
English "common law," the ancient court-made law that still forms
the basis for most private legal rights in both England and the
United States. Common law concepts of property were developed
during the Middle Ages, and were accepted or “"received" by each
of the American colonies and, later, States, as they were founded.
In contrast with some other areas of the common law, its basic
property concepts have been largely unaffected by State and
Federal statute.

It is well established in the common law as it currently applies
throughout the United States that a free roaming wild animal,

such as a moose, migratory bird, or marine finfish like halibut,
cannot be the property of anyone until it has been captured

and "reduced to possession." This principle was stated forcefully
by the United States Supreme Court in Douglas v. Seacoast Products,
Inc., 431 U.S. 265 (1977):

[I]Jt is pure fantasy to talk of "owning" wild fish,
birds, or animals. Neither the States nor the Federal
Government, any more than a hopeful fisherman or hunter,
has title to these creatures until they are reduced to
possession by skillful capture.

Id., at 284.
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In 1ight of the Supreme Court's pronouncement, only an express
Federal statute could modify the common law principle that it
states. Thus, whether or not a share system is implemented

for the Alaska halibut fishery, the uncaught halibut resource
upon which that fishery depends can be the "property" of or
“owned" by no one, in the common law sense. As a result, imple-
mentation of a share system cannot parallel the eighteenth cen-
tury process by which English commonly-owned lands were trans-
formed into individually owned tracts. The common law recognizes
both "common" and individual ownership of land, while it recog-
nizes neither “common" nor individual ownership of uncaught

fish such as halibut. -

The last statement may cause some confusion, since fishery
resources are almost universally referred to as "common property
or "commonly owned" resources. In the case just discussed, the
Supreme Court dismissed this "common property" concept as

no more than a 19th-century legal fiction expressing
“"the importance to its people that a State have power
to preserve and regulate the exploitation of a common
resource." [Citation omitted.]

Id.

Thus, for purposes of the common law, the uncaught halibut resource
is not "common property": it is not property at all, and this is
true with or without a share system. As will be discussed further
below, the uncaught halibut resource will remain "common property"
in the fictional sense recognized by the Supreme Court even after

a share system is implemented.

While a share system could not confer ownership rights in the
common law sense in the uncaught halibut resource itself, the
fishing rights conferred under such a system could be recognized
under the common law as "intangible" property--that is, property
that is not associated with any particular material object.
Stocks, bonds, and other debts are the most familiar examples

of intangible property. The extent to which halibut fishing
rights under a share system might consitute such intangible
property would depend on the specific terms of the implementing
regulations. ’

"Property" in the constitutional sense

The Fifth and Fourteenth amendments to the United States
Consitution forbid the Federal and State governments, respect-
ively, to deprive any person of "life, liberty, or property"
without "due process of law." It can be stated categorically
that both the current right of any person to participate in
the halibut fishery and any such rights that may be assigned
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to a limited number of people under a share system are "liberty"

or "property" or both for purposes of these constitutional pro-
visions. It is well established that the “property" protected

by the due process clauses is a much broader concept than common

law property, and it has not been sharply distinguished from the

even more general concept of "liberty." Thus, participation rights
in the Alaska halibut fishery will be protected under the due process
clause as "liberty, or property"” both under the current management
system and under any share system.

Further research and analysis is necessary on the extent to which
these participation rights would constitute the "private property"
which may not, under the Fifth and Fourteenth amendments, be

taken by the Federal and State governments without "just compen-
sation." A preliminary review indicates that this concept of
"private property" is more closely related to the common law
concept of property than is the "property" to which general due
process protection applies.

"Common property" as a legal fiction

As was noted above, the term "common property" has been applied
to uncaught fishery resources as a legal "fiction" or "shorthand"
expressing the authority of a State or the United States to
regulate such resources when its people have sufficient interests
in them. As was also discussed, this fictional concept does not
reflect "ownership" of such resources in any normal sense, either
by the Government or by the people at large.

The authority of the United States, in accordance with the Conven-
tion, to regulate the halibut resource off Alaska will continue
whether or not,a share system is implemented for the Alaska halibut
fishery. Thus, the uncaught halibut resource off Alaska will re-
main a “common property" resource in the proper "fictional" sense
of that term even after any share system is implemented.
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