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Over the course of the past few years, the Council has advanced a number of actions to reduce the use of
prohibited species catch (PSC) in Gulf of Alaska fisheries. Throughout the discussions of PSC reductions
in the Gulf fisheries, the Council has acknowledged that a more comprehensive revision of management
measures would aid fleets in achieving PSC reductions. At its October 2012 meeting, the Council adopted
a purpose and need statement identifying goals and objectives for such an action to provide tools for
effective management of PSC in the Central Gulf of Alaska trawl groundfish fishery. To further its
efforts in the development of the program, the Council requested staff to provide this discussion paper
outlining various catch share options to meet its objectives and describing other comparable programs that
have considered and applied the limited access privilege program (LAPP) provisions in the Magnuson
Stevens Act (MSA) to meet similar objectives.

To guide its development of a catch share program for the Central Gulf trawl fisheries, the Council
adopted the following purpose and need statement and goals and objectives:

Purpose and need statement

Management of Central Gulf of Alaska (GOA) groundfish trawl fisheries has grown increasingly
complicated in recent years due to the implementation of measures to protect Steller sea lions and
reduced Pacific halibut and Chinook salmon Prohibited Species Catch (PSC) limits under variable
annual total allowable catch (TACs) limits for target groundfish species. These changes
complicate effective management of target and non-target resources, and can have significant
adverse social and economic impacts on harvesters, processors, and fishery-dependent GOA
coastal communities.

The current management tools in the GOA Groundfish Fishery Management Plan (FMP) do not
provide the Central GOA trawl fleet with the ability to effectively address these challenges,
especially with regard to the fleet’s ability to best reduce and utilize PSC. As such, the Council
has determined that consideration of a new management regime for the Central GOA trawl
fisheries is warranted.

The purpose of the proposed action is to create a new management structure which allocates
allowable harvest to individuals, cooperatives, or other entities, which will eliminate the derby-
style race for fish. It is expected to improve stock conservation by creating vessel-level and/or
cooperative-level incentives to eliminate wasteful fishing practices, provide mechanisms to
control and reduce bycatch, and create accountability measures when utilizing PSC, target, and
secondary species. It will also have the added benefit of reducing the incentive to fish during
unsafe conditions and improving operational efficiencies.

The Council recognizes that Central GOA harvesters, processors, and communities all have a

. stake in the groundfish trawl fisheries. The new program shall be designed to provide tools for
the effective management and reduction of PSC and bycatch, and promote increased utilization of
both target and secondary species harvested in the GOA. The program is also expected to
increase the flexibility and economic efficiency of the Central GOA groundfish trawl fisheries
and support the continued direct and indirect participation of the coastal communities that are
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dependent upon those fisheries. These management measures shall apply to those species, or
groups of species, harvested by trawl gear in the Central GOA, as well as to PSC. This program
will not modify the overall management of other sectors in the GOA, or the Central GOA
rockfish program, which already operates under a catch share system.

Goals and Objectives

—

Balance the requirements of the National Standards in the Magnuson Stevens Act

2. Increase the ability of the groundfish trawl sector to avoid PSC species and utilize available
amounts of PSC more efficiently by allowing groundfish trawl vessels to fish more slowly,
strategically, and cooperatively, both amongst the vessels themselves and with shore-based
processors :

3. Reduce bycatch and regulatory discards by groundfish trawl vessels

4. Authorize fair and equitable access privileges that take into consideration the value of assets and
investments in the fishery and dependency on the fishery for harvesters, processors, and
communities

5. Balance interests of all sectors and provide equitable distribution of benefits and similar
opportunities for increased value

6. Promote community stability and minimize adverse economic impacts by limiting consolidation,
providing employment and entry opportunities, and increasing the economic viability of the
groundfish harvesters, processors, and support industries

7. Improve the ability of the groundfish trawl sector to achieve Optimum Yield, including increased
product retention, utilization, landings, and value by allowing vessels to choose the time and
location of fishing to optimize returns and generate higher yields

8. Increase stability relative to the volume and timing of groundfish trawl landings, allowing
processors to better plan operational needs as well as identify and exploit new products and
markets

9. Increase safety by allowing trawl vessels to prosecute groundfish fisheries at slower speeds and in
better conditions

10. Include measures for improved monitoring and reporting

11. Increase the trawl sector’s ability to adapt to applicable Federal law (i.e., Endangered Species
Act)

12. Include methods to measure the success and impacts of all program elements

13. Minimize adverse impacts on sectors and areas not included in the program

14. Promote active participation by owners of harvest vessels and fishing privileges

Catch share program
Based on the Council’s purpose and need statement, its motion requesting this discussion paper, and

deliberations, this paper assumes that the Council’s action will be a catch share program. The Council’s
motion explicitly requests that the paper outline catch share program options and discuss applicable MSA
LAPP requirements. The purpose and need statement provides for a program that allocates the available
catch to individuals, cooperatives, or other entities, which suggests the creation of a catch share program.
In addition, several aspects of that purpose and need statement parallel the MSA LAPP considerations.
During deliberations, the Council also discussed its intention to create a catch share program. Based on
these factors, this paper addresses only catch share program provisions. While the Council’s motion and
deliberations clearly identify its purpose as the development of a catch share program, the purpose and
need statement and goals and objectives could accommodate a variety of different program elements, The
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remainder of this paper reviews various program elements as they relate to the Council’s purpose and
need statement.

As the Council begins developing alternatives, it should note that the MSA prescribes certain aspects of
the development of catch share programs. In some cases, the MSA requires that the Council include
certain elements in the program, such as excessive share caps that limit the percentage of the limited
access privileges that may be held by any person. In other cases, the MSA puts limitations on the
Council’s authority, such as the prohibition on share terms exceeding 10 years. In other cases, the Council
is required to consider specific factors in the development of program provisions, such as the requirement
that the Council consider current and historical harvests in making share allocations. These requirements
do not dictate that the Council include (or exclude) specific provisions, but instead require that the
Council consider various factors in determining a program element. In addition, the Council is required to
consider the inclusion of certain elements in its program, such as “measures to assist, when necessary and
appropriate, entry-level and small vessel owner-operators, captains, crew, and fishing communities
through set-asides of harvesting allocations”. With respect to these aspects of the program, if, at any time
after due consideration, the Council determines that an element is not appropriate for the program, it need
not include the provision in the program or an alternative, provided that through its deliberations it has
given the element due consideration and justified its exclusion from the program. The discussion of
possible program elements that follows includes references to applicable provisions of the MSA to assist
the Council through its consideration of those elements.

Species

The first aspect of the program for the Council to consider is which species should be allocated. Both the
purpose and need statement and the goals and objectives for the action focus on the need to create a
management environment in which harvesters are better able to avoid PSC and more efficiently use
available PSC. This focus suggests that any catch share program would allocate PSC species to enable
better management of those catches by participating vessels. Target, non-target, and secondary species are
also a consideration in the Council’s purpose and need statement. The Council states its intent to “create
accountability measures when using target and secondary species” and “promote increased utilization of
both target and secondary species”. The Council also states that the “management measures shall apply to
those species, or groups of species, harvested by trawl gear in the Central GOA, as well as PSC”. These
statements suggest that the allocations in the program would extend beyond PSC to “target and secondary
species”. Notwithstanding the purpose and need statement, during its deliberations the Council stated that
it would be willing to consider alternatives that allocate only PSC, if those alternatives achieve its goals
and objectives.

Under the action, the Council intends PSC reductions and efficient utilization to arise from vessels fishing
more slowly, strategically, and cooperatively. In considering species allocated under the program, the
effects of their inclusion (or exclusion) on slowing fishing or leading to more cooperative or strategic
fishing should be considered. In addition, the Council also intends that the program contribute to the
stability of volume and timing of landings to allow better planning by processors. The allocation of PSC
would create an individual incentive for each participant to obtain the greatest value from PSC usage.
Whether PSC allocations alone are sufficient to achieve the goals of the program will depend on whether
other measures can be adopted that would allow for these PSC allocations to be fished in a manner that
provides for the slowing and coordination of fishing and stable timing and volume of landings as intended
for the action.

PSC allocations would be intended to provide each holder with an exclusive and limiting share of the
available PSC. The participant could then choose what species to target, when, where, and how, to attain
the greatest value of catch subject to the constraint of the PSC allocation. In the absence of constraining
limits on retainable species, these allocations are likely to allow each participant to achieve the greatest
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value in the fishery, given a limited quantity of permitted PSC. In other words, as long as unlimited
quantities of target species are available, PSC quotas may effectively allow participants to respond to
more constraining limits on PSC; however, if target species are limiting, PSC quotas alone (without target
species allocations or other program attributes) are unlikely to result in a slowing or coordination of
fishing.

When target species are limiting, a participant with PSC quota will face a choice in determining a level of
PSC avoidance. Knowing that the target species TAC will be constraining, the participant must decide
whether more rapidly harvesting the target species (and using more PSC quota in the process) will
increase the participant’s share of the available target species sufficiently to justify forgoing future fishing
because of the potentially constraining PSC allocation. For example, in the Gulf, some participants may
choose to fish more aggressively for Pacific cod during the A season to increase profits in that fishery but
losing the opportunity to use PSC allocations in a later season.' Each vessel will need to balance the value
of more rapidly using their PSC to obtain a larger share of the A season Pacific cod TAC against lower A
season Pacific cod catches and a greater quantity of PSC in later seasons. If A season Pacific cod
generates relatively high profits in comparison to other seasonal and species targets, vessels are likely to
be willing to use more PSC to obtain a greater share of the available A season Pacific cod. In other words,
a race for fish (A season Pacific cod) may result despite the PSC quotas. In this race, participants do not
disregard PSC rates, but choose a PSC rate that sacrifices PSC quota at a rate that equalizes the difference
between profit attained from the additional share of the A season Pacific cod and the profit derived from
the use of PSC for harvest of less valuable species later. This incentive structure could affect the ability
(or tendency) of the fleet to achieve optimum yield. In other words, the potential of participants to adjust
effort to attain individual profits could lead to fish being unharvested because of relatively higher PSC
usage. Whether optimum yield would be affected would depend on the structure of incentives for PSC
savings in any reallocation.

The Council could consider a few means of addressing this shortcoming. One measure that might be to
develop a system for redistributing PSC quotas based on PSC performance. Under such a system, annual
adjustments to PSC allocations could be based on a vessel’s performance in a fishery. So, a vessel that
disregarded PSC rates in a season to obtain a greater share of that season’s Pacific cod would receive a
smaller allocation of PSC in the following year. Whether such a program would function effectively
would depend on the ability of the Council to fairly weight PSC performance. Improperly weighting
performance may create incentives for participants to deploy fishing effort (or withhold effort) simply to
manipulate competitors’ PSC apportionments. While development of specific methods of apportioning
PSC will be needed to assess these effects, the potential for a system to allow for these manipulations
must be considered. Additional complexity will arise when considering the number of fisheries and
seasons and interactions across fisheries and seasons. Developing a system that creates reasonable
incentives to avoid PSC at all times could be challenging. In addition, any reapportionment based on
performance will pose some implementation challenges. NOAA Fisheries will need to develop a system
for administering apportionments, which will necessarily require application and appeals processes. These
added burdens suggest that adjustments to apportionments should occur over a pericd of several years,
rather than annually.

Another suggested means of alleviating the race for target catches is to apportion PSC periodically, such
as on a weekly basis. A vessel that wishes to fish a particular week in a specific target could apply for a
PSC distribution for that fishing. PSC would be distributed based on availability of both target and PSC
allocations and the number of vessels intending to fish. The extent to which this system of distributions

' It should be noted that developing seasonal bycatch quotas may have a similar effect. If seasonal bycatch quotas
are not binding (or are perceived as not binding), participants can be expected to race for a share of the available
target catch with limited (or less) consideration for PSC rates.
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would achieve the Council’s objectives is uncertain. Making small PSC distributions that are certain to
constrain would slow effort. A series of small constraining allocations may not allow vessels to achieve
efficiencies through deciding when to fish in each of the various targets. It is possible that cooperative
elements could be incorporated into the alternative to achieve the coordination of activities across vessels
intended by the Council. Perhaps the greatest complication with this alternative would arise for its
administration. NOAA Fisheries would need to process fishing applications weekly. Appropriate division
of PSC allocations would need to be determined for each directed fishery. In addition, management of
catches of non-directed species would also need to be developed in a manner that accommodates
reasonable incidental catches, without creating an incentive for targeting species that are not open to
directed fishing. Likely as a result of the complication of removing these incentives, no known program
allocates only PSC.

Inclusion of target species allocations may address some of these concerns. Target allocations would
allow vessels to determine when to fish within a season or year to achieve the greatest return from
available PSC. Secure target species allocations would allow a share holder to decide when and where to
fish based on a variety of factors (including target species catch rates, availability of incidental species,
PSC rates, market conditions, and weather) without concern for others depleting the availability of the
target species. While allocating target species with constraining allowable catch limits may address the
potential for participants to race for those species, the full allocation of all target species could reduce the
potential for the fleet to achieve optimum yield or decrease total harvests, as well as affect incentives for
improved PSC utilization. Specifically, the complete allocation of low value targets that are not fully
utilized could reduce harvests of those species relative to a program that leave those species unallocated,
particularly if share markets are not fluid. For example, if arrowtooth flounder is fully allocated,
participants in the fisheries who are interested in harvesting arrowtooth flounder will likely attempt to
save on PSC in other targets to ensure that they have adequate PSC available to support harvest of their
arrowtooth allocations. These participants could be even more interested in saving PSC, if they believed
that additional arrowtooth would be available for harvest beyond their allocations. The additional
arrowtooth harvests could be considered a reward for reducing PSC use in harvesting allocated target
species. In a fully functioning market, arrowtooth allocations would be acquired by persons who place the
highest value on those shares. On the other hand, if share holders are reluctant to trade their surplus
arrowtooth allocations? (or if the transaction costs associated with those transfers exceed the value of the
shares),these incentives will be dampened. In addition, the need and basis for allocating the portion of the
allowable catch that is historically unutilized is not apparent. Leaving some portion of the allowable catch
of a species that is not fully utilized unallocated could improve the incentives for more fully utilizing that
allocation, as well as improving returns from PSC usage by those participants that are interested in
harvesting that species. Alternatively, the Council could consider rollovers of unharvested allocations or
opening fisheries as limited access fisheries to participants with unused PSC to harvest unused allocations
of participants who have fully utilized their available PSC. These types of elements may or may not be
effective depending on the structure of transfers under the program.

Although including target species in the allocations may help address concerns raised in the purpose and
need statement, it is possible that the race for fish could persist for some species, if only PSC and target
species are allocated. Currently, other species (most importantly sablefish) may be harvested in target
fisheries for other species up to a maximum retainable amount (MRA), which is based on retention of
species in directed fisheries. In the current limited access derby fisheries, managing harvests of valuable
species that are not open for directed fishing through MRAs has proven effective. Vessels balance their
directed harvests with harvests of MRA limited species. This management is effective in derby fisheries,
where participants must trade time targeting directed species with time targeting MRA species; however,

2 Program elements may impact willingness to lease shares. For example, if PSC allocations are made on a weekly
basis, persons might be less willing to lease arrowtooth shares earlier in the year.
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in a catch share fishery, participants who are not subject to time pressures can catch up to the MRA for all
MRA species. If participants value MRA species higher than the allocated directed species, a race may
result, with participants racing to avoid being shut out of the MRA species. The allocation of these MRA
species (which in the rockfish program are referred to as ‘secondary species’) may be useful to avoid
creating a race. Modifications to the Amendment 80 sector species may also be appropriate both in terms
of the harvest limitation structure and species included. For example, sideboard limits for Pacific cod and
pollock could be included under a target fishery allocation. Sablefish, which currently is not an
Amendment 80 sideboard species, could be allocated as a secondary species.
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Sector definitions

In all other catch share programs in the North Pacific, separate sectors are defined for catcher vessels and
catcher processors. The division of shares between sectors has typically been established based on the
historical distribution of catches between the sectors. The Council has generally credited only catch
processed onboard to the catcher processor sector and reported catch (landed catch and reported at-sea
discards) in the catcher vessel sector. This action only applies to the trawl sector, so it is assumed that if
catch history is used to determine allocations, only trawl harvests would be included.

Initial allocations and eligibil;

The MSA and the Council’s purpose and need statement provide substantial guidance for the
development of initial allocations®. The MSA requires that the Council “establish procedures to ensure
fair and equitable initial allocations, including consideration of:

()] current and historical harvests
(ii) employment in the harvesting and processing sectors

3 MSA § 303A(b) states that any LAPP allocation creates an access privilege and not a right, title, or interest in the
fishery. That privilege may be revoked, limited, or modified at any time without compensation to the person granted
the fishing privilege.
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(iii)  investments in, and dependence, upon the fishery; and
(iv)  current and historical participation of fishing communities.”

The Council’s goals and objectives for the action also provide that the program’s privileges should “take
into consideration the value of assets and investments in the fishery and dependency on the fishery for
harvesters, processors, and communities.” The purpose and need statement also states that the action
should “support the continued direct and indirect participation of communities that are dependent on [the
Central Gulf trawl] fisheries.”

Traditionally, allocations in catch share programs have been made to harvesters; however, in reviewing
the MSA provisions and the Council’s purpose and need statement, it should be noted that the allocation
considerations extend beyond harvesting histories to investments in and dependence on the fisheries,
employment in processing, and participation of fishing communities. These factors suggest that the
Council consider whether other groups should be included in the initial allocation.

The MSA also suggests that the Council consider set asides or economic assistance for purchases of
shares to benefit entry level and small vessel owner-operators, crews, captains, and fishing communities,

where necessary and appropriate.” First, the Council could consider including communities in the initial
allocation. The purpose and need statement suggests that the decision of whether to make these
allocations and allocations themselves should be based on investments in and dependence on the Central
Gulf trawl fisheries. Similarly, processors could be included in the initial allocation. Again, based on the
purpose and need statement, investments in and dependence on the fisheries should be the basis for this
decision and these allocations. In considering whether to make these allocations, the Council should
consider the overall structure of the program and its objectives for the action. While the purpose and need
statement recognizes the need to preserve the stake of dependent communities and processors on the
Central Gulf trawl fisheries, other avenues may be available to protect those interests. In addition, the
Council should consider the effects on harvest sector participants that arise from reducmg their allocations
to accommodate allocations to other interests.

The MSA at §303A(c)(5)(B) requires the Council to consider the basic cultural and social framework of
the fishery, emphasizing two aspects of that framework. The sustained participation of communities
dependent on the fishery is one aspect of cultural and social framework that is emphasized. The
establishment of cooperative/processor associations could be argued to support sustained participation of
communities in the fishery, as those associations are plant specific, and thereby, grounded in their home
communities, The Council may also include regional or port specific landing requirements to address
community interests. The Council is also directed to consider procedures to prevent excessive geographic
consolidation in the harvesting and processing sectors as a part of its efforts to consider the cultural and
social framework of the fishery. The current program contains no provision to address concerns over
geographic consolidation of either harvesting or processing. On their face, these provisions appear
intended to ensure that Council considers historic community interests in the fisheries, but not to a level
that leads to excessive geographic consolidation.

Other set asides could also be created to benefit entry level participants and small vessel owner-operators.
In considering whether to include one of these set asides in the program, the Council should consider the
structure of the existing fleet, as well as the need to and potential benefits of accommodating entry or
small owner-operated vessels in these fisheries. Specifically, the Council should consider whether these
fisheries should accommodate additional entry at the outset (and, if so, how much entry) and whether the

4 MSA §303A(c)(5XA)
5 MSA §303A(c)(5)X(C). If the Council elects to consider set asides, it will need to consider the management of those
set asides.
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fishery should have additional set asides for small owner-operated vessel. In considering the set asides,
the Council should also consider the degree to which these factors are addressed by other provisions in
the program, such as loan program elements and active participation requirements.

The development of policies promoting sustained participation of owner-operated vessels is another
emphasized cultural and social framework aspect. The current program contains no preferences or
requirements for owner-operators. Whether any provisions for sustaining owner-operator participation in
the fishery are appropriate depends on the Council’s view of the cultural and social framework of the
fishery and whether maintaining that fleet characteristic is consistent with the goals of the Council for the
fishery. In any case, the Council is directed by this section to consider this possible aspect of the fishery
in development of the program.

Similarly, set asides for captains and crews should also be considered by the Council. In considering these
set asides, the Council should consider whether a set aside is needed to ensure that captains and crews are
treated equitably under the program. In the case of any of these set asides, the Council must consider the
appropriate management and distribution of the set asides. The Council’s action must include a means of
identifying the distribution of the set aside and the mechanism for ensure that the benefits of the set aside
are realized as intended. As the Council considers set asides, the interests of the intended beneficiaries of
the set aside should be balanced against the interests of current harvest sector participants and other share
recipients, whose allocations would need to be reduced to accommodate any set aside.®

While the MSA and the purpose and need statement suggests that allocations should be based on
historical participation and investments in and dependence on the fishery, the Council is also required by
the MSA to consider the auction of shares for the initial allocation or any subsequent distribution of
shares. If appropriate, an auction system or other program to collect royalties for the initial (or any
subsequent distribution of) allocations must meet the requirements for allocations. The MSA requires any
revenues generated from an auction or other royalty collect program to be deposited in a Limited Access
System Administration Fund. Funds are available to the Secretary to administer a central registry of
permits and to implement management in the fishery in which the fees were collected. The central
registry is intended, in large part, to establish a system of permit registration to allow the establishment of
security interests in fishing permits.

The auction, however, must be designed to meet other limited access privilege program requirements of
the MSA (including the provisions applicable to the distribution of shares discussed above).” In other
words, any distribution under an auction should be structured to be fair and equitable, consider current
and historical harvests, as well as fishery employment, investments, dependence, and participation. In
considering an auction, the Council should consider the types of restrictions that might need to be placed
on an auction to ensure that broader social and management goals are achieved. For example, the auction
should be structured to ensure that a fair and equitable distribution of shares resuits that considers current
and historical harvests, fishery employment, dependence, and participation. It may not be possible to meet
these objectives, if the entire initial allocation is auctioned. On the other hand, it may be possible to phase
in an auction of a portion of the available shares and meet the program objectives. For example, a portion
of the initial allocation could expire after a period of years and be auctioned. Developing such an auction
should be considered in the context of other program elements. If those program elements (including
elements intended to achieve PSC reductions as well as elements intended to achieve social goals) reduce
production efficiency substantially, it may not be appropriate to further burden fishery participants

¢ The MSA includes additional requirements concerning community eligibility and participation. If the Council
wishes to proceed with allocations to communities, close attention to these requirements will be needed. MSA
;303A(c)(3)

MSA §303A(d)
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through auctioning of shares. If the Council wishes to pursue the auction of shares (either in the initial
allocation or in a subsequent allocation), additional information to support the development of options for
consideration can be brought forward. ‘

In some cases, the Council has elected to reduce the allocation of a species to a sector from historical
levels to meet specific management purposes. For example, shortraker rockfish and rougheye rockfish
allocations to the catcher processor sector in the rockfish pilot program and rockfish program were
reduced from historical levels to protect the shortraker stock. In other cases, the Council has elected to use
MRA management to ensure that a small historical allocation would prove inadequate for a sector
attempting to maintain historical harvests of target species. In the rockfish program, shortraker rockfish
and rougheye rockfish were not allocated to the catcher vessel sector and Pacific cod were not allocated to
the catcher processor sector for this reason. ' '

Methed of distributing initial allocations
Auctions

Participant eligibility

Possible recipients of initial allocations
Harvesters

Processors
Captains and crew
Fishing communities

Possible set aside beneficiaries
Entry level participants

Smali vessel owner-operators
Captains and crews

Fishing communities

Basis for initial allocations
Both the MSA and the Council’s purpose and need statement suggest that initial allocations should be

largely based on participation and investments in and dependence on the fishery. In most programs, the
Council has relied on the existing fishery management for defining the recipient of an allocation. For
example, license holders received allocations in the crab rationalization program and the rockfish
program. Under Amendment 80, allocations were made to vessel owners, as participation in those
fisheries was defined by vessel ownership at the time the program was implemented. Given that
participation in the fishery is currently defined by License Limitation Program (LLP) licenses, those
licenses could be used to define eligibility to receive an allocation based on fishery harvesting
dependence. Even if the Council relies on LLP licenses for defining qualification for the program, it could
also consider whether a threshold level of historical participation should be required. Applying a
minimum threshold might benefit eligible harvesters and reduce transaction costs by eliminating marginal
participants who are unlikely to receive a fishable allocation. In addition, marginal participants who are
excluded by a low threshold may also benefit, if the program includes sideboards that might compromise
their position in other fisheries. A simple qualifying provision (such as one with the requirement that a
vessel have participated in the Central Gulf trawl fisheries in a certain number of years) would likely be
easiest to assess the effects of and implement.

In prior programs, the Council has relied exclusively on historical catches to make allocations. Typically,
histories from a number of years are considered, often with each eligible participant permitted to drop one
or more years of the lowest catch to accommodate fluctuations in catches and unexpected circumstances.
In other regions, other measures have been used to make allocations. In the Atlantic surf clam and ocean
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of management is likely to take some time to develop and may require a system of oversight to ensure
that the benefits of the allocation are realized as intended by the Council. The Council should consider
whether the need for this type of a structure could be avoided by protecting crew interests through other
measures or through developing provisions for crew to form cooperative associations for management of
individually held crew allocations.

Basis for allocations to harvester sector participants (vessels/captains/crew)

Catch histories
Investment (i.e., vessel dimensions)
Equal allocations (to all eligible harvesters)

Basis for allocations to processing sector participants
Processing histories
Equal allocations (to all eligible processors)

NMFES Annual Allocation types
Allocations under the program could take a few different forms and be subject to a few different types of

management. For example, shares could be managed as IFQ in a manner similar to the halibut and
sablefish IFQ program. The program could alternatively be managed as a combined IFQ and cooperative
program like the crab program. Under that program, share holders have a choice between fishing
individually held quota (or IFQs) or shares being held by a cooperative that oversees their harvest.
Another possible structure would be similar to the rockfish program, in which harvesters can only access
allocations through cooperative membership. Incorporating a cooperative membership requirement could
serve a few program purposes. Typically, cooperative management of allocations will reduce
management costs, by shifting the oversight of the distribution of shares among member vessels to the
cooperative. In addition, the Council in the past has used cooperative management to achieve other
management objectives, such as bycatch avoidance. Reporting requirements in Amendment 80
cooperatives are intended to achieve bycatch goals. In the Bering Sea pollock fishery, the Council has
also created a structure of Chinook salmon incentive plan agreements to reduce Chinook bycatch. Entry
into an incentive plan agreement allows parties to that agreement to fish under a higher cap, provided the
agreement meets specific bycatch control standards and the members achieve a multiyear performance
standard. Use of cooperative (and collective) management structures in these manners may help
efficiently achieve management objectives.

The Council could also consider including regional fishery associations in the program. Regional fishing
associations are voluntary associations of the holders of quota designated for use in a region that meet
criteria established by the Council.? If the Council believes that the regional fishery association provides a
more desirable structure for its allocations than cooperatives, it could choose to undertake the
development of a system of regional fishery associations. Regional fishing associations cannot receive an
initial allocation of quota (or, as interpreted by NOAA GC, be implemented in a manner that augments a
share holder’s quota on joining the association). Although this limitation could reduce the appeal of
regional fishery associations to share holders, the Council could create incentives for regional fishing
association membership through other measures. For example, applying different limitations on transfers
of shares or share use caps to vessels that are members of a regional fishing association could create an
adequate incentive for share holders to join an association. If the Council elects to include regional fishery

® The Council’s authority to establish cooperative allocations in a fishery was implicit in its ability to make
allocations of shares in fisheries prior to authorization of the program. This authority continues to exist, provided
those cooperative allocations continue to satisfy the general requirements for share allocations under the Council’s
LAPP authority. The 2007 MSA revision, however, supplemented the Council’s authority with the authority to
establish regional fishery associations. See MSA §303A(c)(4)).
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associations in the program, it must develop participation criteria considering several factors, including
traditional fishing and processing practices and fishery dependence, the cultural and social framework of
the fishery, economic barriers to access, economic and social impacts on harvesters, captains, crew,
processors, and fishery dependent businesses in the region, the administrative and fiduciary soundness of
the association, and the expected effectiveness, operational transparency, and equitability of the fishery
association plan. The Council should consider whether the development of these measures would create
an unacceptable delay in implementation of the program, or if alternative management structures (such as
cooperatives) can achieve the intended effects with less administrative complication and burden.'

If the Council elects to adopt a cooperative program, elements of cooperative management must be
defined. These elements are typically defined through cooperative agreements and cooperative reporting
requirements. Depending on the nature of bycatch reduction elements, bycatch reduction performance
could be reported. Cooperative formation requirements will need to be defined. In. considering these
requirements, the Council should be attentive to the need to provide a reasonable fishing opportunity to
persons who choose not to join a cooperative. In other fisheries, such as the catcher vessel sector in the
Bering Sea pollock cooperative program, participants that choose not to join a cooperative may fish in a
limited access fishery targeting the collective allocations of persons who do not join a cooperative, A
similar opportunity could be provided in this case. If the Council is concerned that bycatch reduction
incentives might be lacking in a limited access fishery, the allocation to the limited access fishery could
be adjusted to address that concern.

NMFS Annual Allocation types
Individual/Partnership/Corporate

Cooperatives
Regional fishing associations

Processor provisions
In the past, the Council has relied on a variety of provisions and program structures to protect processor

interests. The Council’s first catch share program, the halibut and sablefish IFQ program, included no
provisions to protect or benefit processing interests. In part, due to the response of processors to the
redistribution of interests under the IFQ program, the three subsequent catch share programs adopted in
the North Pacific all include processor specific provisions. The operation of those provisions, as well as
the type and level of protections differ. In each case, Congress authorized the recognition of processors.
Further discussion of the Council’s authority to recognize processors in a catch share program follows a
brief description of the processor provisions in these existing catch share programs.

In 1998, Congress passed the American Fisheries Act (AFA) establishing the second catch share program
in the North Pacific. Congress specifically defined most aspects of the program, including the processor
provisions. The AFA created cooperatives in the Bering Sea pollock fishery. The legislation also defined
processors qualified to accept deliveries from the fishery based on processing histories during specific
years. Under the program, an inshore catcher vessel owner is qualified for a single cooperative that must
associate with the qualified processor to which the vessel delivered the majority of its catch in the
preceding year. In addition, each cooperative must deliver 90 percent of its annual catch to its associated
processor. A vessel owner who chooses not to join a cooperative may enter a vessel in a limited entry,
derby fishery that fishes the allocations of vessels that are not in a cooperative. All catch from the fishery

1 To date, no regional fishing associations exist in any fishery in the country. Setting up regional fishing
associations would therefore require development of the administrative structure for those management entities.
Cooperatives are established in several fisheries in the North Pacific and could likely be efficiently adapted to serve
a variety of management, bycatch and social objectives, including some of those that might be intended to be
addressed through regional fishing associations and community allocations.
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must be delivered to a qualified processor. The cooperative membership and delivery provisions are
intended to protect processing interests in the fishery by limiting the ability of a harvester to move among
cooperati\;?s and redirect landings to a processor other than the processor to which the vessel historically
delivered.

Under the Bering Sea and Aleutian Islands crab rationalization program, processors were issued processor
quota shares (PQS) based on qualifying processing history. Holders of PQS are issued individual
processor quota (IPQ) that authorize the receipt of a specific number of pounds of crab in a year. An equal
number of pounds of “Class A IFQ” are issued to harvesters, who must match those IFQ with an equal
amount of IPQ to make deliveries of crab harvests authorized by the IFQ. The program includes an
arbitration system to resolve disputes over delivery terms (including prices) for deliveries made with
Class A IFQ.

The Council also included processor specific protections in the Central Gulf rockfish pilot program,
which Congress specifically authorized for a term of 5 years (including a 2 year extension). Processors
were qualified for the program based on meeting a processing threshold during specific years defined by
Congress. To receive an exclusive allocation under that program, an eligible harvester was required to
join a cooperative associated with the processor that it delivered the most catch to during a specific
qualifying period. The terms of the cooperative agreements (and processor associations) were not
specified, but it was anticipated that those agreements would require deliveries to the associated
processor. Similar to the Bering Sea pollock cooperative program, all catch from the inshore fishery must
be delivered to a qualified processor.

Congressional legislation directly advanced each of these programs, making explicit reference to
processing interests. Congress specifically defined the processor protections in the Bering Sea pollock
cooperatives and specifically authorized the Council-defined processor protections in the crab
rationalization program. Congress also directed the Council to develop the rockfish pilot program, with a
explicit requirement that the program recognize processing history for specified years; however, the
directive gave no guidance concerning the manner in which the processing history should be recognized.
The Council chose to recognize this history by creating the requirement for a cooperative/processor
association as a condition of receiving an exclusive allocation. In addition, each participating vessel
qualified for a single cooperative, the one associated with the processor to which it delivered the most
pounds in the processing history years identified by Congress. Since the program’s term was only three
years (with a two year extension), no opportunity to move among cooperatives (and thereby processor
associations) was provided. A vessel that chose not to enter the cooperative it qualified for could fish in a
limited access fishery that received the allocation of all vessels that chose not to join a cooperative.

In determining the scope of alternatives, the Council should consider the breadth of its authority to protect
processing interest. NOAA General Counsel has consistently maintained that the Council’s authority is
based on its authority to meet management and conservation objectives (see Attachment 1: September 30,
2009 NOAA GC memo). NOAA General Counsel also maintains that establishing processing privileges
for the purpose of limiting processing entry are not within the scope of that authority. Allocation
consequences incidental to a clearly articulated biological, conservation, or management purpose may be -
permissible, depending on the record supporting the action. Although prior management actions have
created processing privileges in some fisheries in the North Pacific, in each case, Congress specifically
authorized that processing privilege. Without specific authority for the creation of such a privilege, the
Council is limited to its more general management and conservation authority.

! Catcher vessels in the offshore sector (who delivered to either motherships or catcher processors historically) are
qualified for an offshore sector. The allocations (and distributions) in these sectors are not specified, but are subject
to agreement of all vessels eligible for the sector (including motherships and catcher processors).
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Eligibility to Hold Shares and Transferability
The Council must also define eligibility to hold and use shares under the program. While the MSA

requires that persons who “substantially participate in the fishery” be authorized to hold and use shares,
the criteria for substantial participation are not defined.'? In most of the Council’s programs, minimum
historical participation in fisheries is required to acquire catch shares. In the halibut and sablefish [FQ
program, only persons receiving an initial allocation and individuals that meet a 150 day U.S. commercial
fishery sea time requirement may acquire shares. Similarly, in the crab program, persons must meet a 150
day sea time requirement. Corporations also may acquire shares, provided those corporations have a 20
percent owner that meets the sea time requirement. In the Bering Sea pollock fishery, Amendment 80
cooperative program, and the rockfish cooperative program, shares are acquired by acquiring the license
or vessel that carries the program harvest privilege. Generally, this qualifies any person who is eligible to
document a fishing vessel to acquire the shares, as that is a requirement for vessel ownership or holding a
license. Vessel documentation requires either individual U.S. citizenship or that a corporation or
partnership have at least 25 percent U.S. citizen ownership. Vessel and license ownership requirements
can help to avoid some of the issues that arise from inactive share holders. Even with these provisions for
share holdings, some license holders or vessel owners may choose not to fish their allocations, instead
entering other fisheries or allowing their vessels to remain idle. The Council could also consider
authorizing community entities to acquire shares, even if it elects not to make allocations to those entities.
This eligibility to acquire shares could be extended to existing community entities in the Gulf, including
the entity that represents the City of Kodiak and Kodiak Island Borough in the crab program or small
entities eligible to acquire halibut and sablefish quota shares.

The Council is also required to define a policy and criteria for transfers consistent with the Council’s
policy concerning allocation and consolidation limits." These eligibility and transfer provisions interact,
as the eligibility to acquire shares may effectively define the transfer criteria. In considering transfers, the
Council should consider both long term transfers (or transfers of privileges that entitle the holder to
receive annual allocations) and short term transfers (or transfers of annual allocations). In the halibut and
sablefish IFQ program and the crab rationalization program, long term share holdings (or quota shares)
are divisible and transferable to eligible persons. The rockfish program currently limits transfers of long
term privileges through the limitations on transfers of LLP licenses and the limits on excessive
consolidation of shares. LLP licenses may only be transferred to persons eligible to document a fishing
vessel and may not cause the recipient to exceed the rockfish share limit or result in the person holding
more than 10 LLP licenses. Leasing is limited to cooperatives in the program. In addition, to protect
shoreside interests, catcher vessel shares may not be transferred to a catcher processor cooperative. A
process for monitoring transfers (including sale and lease of shares is also required) (see §303A(c)(7) and
its reference to §303A(c)(5)). LLP license transfers and leases of shares between cooperatives are
monitored by the Restricted Access Management Division. In addition, the Council has generally
prohibited the transfer of catcher vessel shares to catcher processors, as a means of protecting shore-based
industries. The Council could include these measures in the program, if they believe that they are
consistent with their policies for the fishery (including policies intended to affect the cultural and social
framework of the fishery).Other elements of a program are likely to interact with the structure defined for
transfers. For example, in cooperative programs, annual allocations to cooperatives, which are then
harvested by vessels registered to fish for the cooperative. Movement of shares among vessels within a
cooperative occurs without agency documented transfers, but is undertaken through the cooperative’s
internal management of its members and their catches. In these instances, cooperative membership
requirements and defining structures (such as membership thresholds for formation, member liability for

12 See §303A(c)5)(E).
1B See §303A(cX7).
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cooperative harvests, and cooperative reporting requirements) help define the Council’s policy on share
transfers.

The program must also ensure no share holder acquires an excessive share of harvest privileges by
establishing a maximum share (or percent of the share pool that may be held, or used by any person) and
to establish any other limitation necessary to prevent an inequitable concentration of shares under the
program (see §303A(c)(5)(D)). In addition, the Council is required to consider procedures to address
concerns over any excessive consolidation of harvesting and processing in the fishery (see
§303A(c)(5)(B)(ii)). In establishing its catch share programs, the Council has always set limits on share
consolidation (or excessive shares). The halibut and sablefish program establishes separate share holding
limits for each species, each with limits on aggregate holdings of shares for Gulf management areas and
aggregate holdings of shares for Bering Sea management areas. Separate limits are also established for
share holdings of each species in Southeast. In addition, to these limits on share holdings, the Council
also set limits on the percentage of the share pool that may be fished from any vessel. The crab program
also limits the percentage of the quota share pool in each fishery that may be held by any person and
fished from any vessel. To increase the incentive for cooperative membership, vessel limits do not apply
to vessels fishing cooperative allocations. The caps in these two programs are applied using the
“individual and collective rule”, under which each share holder is credited with 100 percent of direct
holdings and any proportional interest in indirect holdings."* Both the Bering Sea pollock cooperative
program created by the American Fisheries Act and the cooperative program created by Amendment 80
for non-pollock catcher processors in the Bering Sea and Aleutian Islands include limits on share holdings
and vessel harvests. Share holdings limits under these programs are implemented using a “threshold rule”,
under which a person is credited with all direct holdings plus all indirect holdings of any share holding
entity in which the person holds above a specific threshold interest.'” The Central Gulf rockfish program
also includes limits on share holdings and vessel harvests, as well as a limit on the amount of catcher
vessel quota that may be held by a single cooperative. Caps differ by species and sector in recognition of
the different interests and historical harvest practices.

The Bering Sea pollock cooperatives governed by the American Fisheries Act and the crab rationalization
program both include processing privileges. These programs also include limits on consolidation in the
processing sector. Since processing privileges are deemed by NOAA General Counsel to be beyond the
general Magnuson Stevens Act authority of the Council, these programs may not be the best guide to the
Council’s consideration of whether limits on consolidation of processing are necessary for this program.
The Central Gulf rockfish program also limits consolidation in processing. The program includes a
requirement that all landings be delivered to Kodiak. The limit on processing consolidation is believed to
be necessary to maintain a modicum of competition in the fishery.

In both the halibut and sablefish IFQ program and the crab program, the Council identified certain classes
of shares that are subject to additional transfer constraints. In the IFQ program, issuances of small
amounts of shares are subject to a “block” provision, which prevents their division or consolidation with
other share holdings. Under that program, a block must be transferred as a unit and any person holding a
block may hold only one other block or any amount of unblocked share in the same regulatory area. In the
crab program, 3 percent of the IFQ are issued as “C shares” or crew shares. C shares may be acquired
only by persons meeting an active participation requirement and in the future will be subject to an
ongoing active participation requirement under which the holder must meet certain threshold activity

' For example, under the individual and collective rule a person who holds 100 shares directly and owns 30 percent
of a corporation that holds 100 shares would be credited with holding 130 shares.

' Under a 10 percent threshold, a person who holds above a 10 percent interest in a partnership would be credited
with all share holdings of the partnership.
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requirements to receive IFQ allocations and maintain those holdings. Depending on the Council’s goals
for the program and other aspects of the program, such as share divisibility, limits on fleet consolidation

Limits on share use

The Council could incorporate a variety of limitations on share use. A full retention requirement for all
species (possibly excluding halibut PSC) could be adopted to ensure that all catch is accounted fully.
Community protection measures, such as regional and community landing requirements, are authorized
by the MSA.'® In the crab program, historical distributions of landings are maintained through regional
landing requirements. The distribution of landings applies to only 90 percent of the catcher vessel
allocation (that portion of the allocation that is also subject to the IPQ landing requirements). In addition,
some fisheries are excluded from the requirement. The C. bairdi fisheries are excluded, as those fisheries
are harvested, in part, incidentally to the Bering Sea C. opilio and Bristol Bay red king crab fisheries.
Attaching a landing requirement to these incidental harvests was believed to be overly constraining on
delivery patterns. A similar concern may arise in the Gulf fisheries, as incidental harvests are common in
most fisheries. These concerns may be addressed by a more flexible rule that imposes the landing
requirement based on the target and allows for a share of the landings to be directed to other areas. For
example, a regional protection could include a requirement that in excess of a certain percentage of target
deliveries from a fishery be delivered in a certain geographic location. This rule would allow both
incidental catches and some share of targeted landings to be delivered elsewhere. To prevent abuse of the
rule, the percentage landing requirements would need to be set appropriately to allow flexibility while
achieving the intended purpose of constraining a reasonable share of landings to the location of concern.

The MSA includes a limitation on the term of shares, under which all privileges (or shares) under the
program must be issued for a limited period (not to exceed 10 years). Shares are required to be reissued at
the end of the period, unless revoked, limited, or modified. The Council is required to establish terms for
the revocation, limitation, or modification of shares. The Council also may provide for the redistribution
of any shares revoked or for the reacquisition of shares limited under this provision (see §303A(f)). The
Council could elect to define certain actions or violations as possible grounds for revocation, limitation,
or modification of an allocation under the program. Any such change in status of the allocation will occur
only after notice and opportunity for a hearing. The authority for deciding whether a revocation,
limitation, or modification accurs will remain at the discretion of NOAA Office of Law Enforcement and
NOAA General Counsel. The redistribution could be as simple as proportional redistribution to current
share holders, which would likely result in the reissuance of all allocations in most cases. Alternatively,
the Council could choose another method of reallocation. Reallocation based on bycatch performance
could be considered, but administration of such a measure could be challenging and will depend on the
degree to which bycatch performance is fully verifiable and whether a program can be developed to
administer allocations in a timely manner.

Sideboards

The Council has included sideboards in most catch share programs to prevent recipients of exclusive
harvest privileges from expanding effort in other limited entry fisheries. Sideboards to limit harvests
(most importantly in Western Gulf trawl fisheries) could be considered as a part of this action. Sideboard
limits could be defined based on historic participation or other criteria developed by the Council, and
define a maximum amount of target, secondary, and PSC species that may be harvested in fisheries
outside the catch share program. The Council could also consider exempting vessels that receive small
allocations and have substantial historical catches in sideboarded fisheries from any sideboards'’. In

16 See §303A(c)(5)(B).

'7 A similar approach was used during the development of Amendment 80 when a vessel was not included in the
Amendment 80 program allocations and not subjected to sideboard limitations, because of the vessel’s historic
harvest patterns.

CGOA Trawl Catch Share Program — February 2013 17



addition, vessels with no history could be excluded altogether from sideboarded fisheries. Prohibitions are
relatively straightforward to monitor and achieve the intended purpose in some cases.

Management and oversight
The Council is required to include a cost recovery program'® to cover the incremental costs of the

program (including data collection, analysis, and enforcement costs). This charge is limited to 3 percent
of the ex vessel gross revenues from program landings.'® Any cost recovery fees are in addition to any
other fees charged under the MSA.

Up to 25 percent of cost recovery fees may be set aside to support a loan program for purchase of shares
by fishermen who fish from small vessels and first-time purchases of shares under the program.? If the
Council wishes to establish such a loan program, it is directed to recommend loan qualify criteria
(defining small vessel participants and first-time purchasers), as well as the portion of fees to be allocated
for loan guarantees.

The cost recovery requirement includes a requirement that the Council develop a methodology and means
to identify and assess the management, data collection and analysis, and enforcement of the program. The
Council is considering developing a data collection program to be implemented prior to this action, which
is discussed in a separate paper. As a part of this action the Council should consider modifications of that

program to collect data relevant to the catch share elements of this program (such as transfers of shares).

In conjunction with NOAA Fisheries, the Council should explore observer coverage requirements.
Typically, the Council has required 200 percent observer coverage on catcher processors and 100 percent
observer coverage on catcher vessels. The action should also explore appropriate observer coverages at
processing plants, which might include an appropriate catch monitoring and control plan, similar to that
used in the rockfish program. These elements are appropriately developed by NOAA Fisheries as the
program is identified.

The Council is required to undertake a formal detailed review of the program § years after
implementation to determine the progress of the program in achieving the goals of the program and the
MSA. Additional reviews will be conducted every 7 years thereafter coinciding with the fishery
management plan review.”' As a part of these reviews, the Council could assess whether management,
data collection and analysis, and enforcement needs are adequately met.

State water management
Any program that anticipates a share of the harvest will be taken from state waters (i.e., inside 3 nautical

miles of shore) will need to be coordinated with the State of Alaska, as the State manages all waters inside
3 nautical miles. The State of Alaska’s process for limiting entry to its fisheries differs greatly from the
federal process followed by the Council and NOAA Fisheries. Consequently, it is possible that if the
Council issues catch shares up to the TAC, and the State opens waters inside 3 nautical miles for fishing,
vessels fishing without the required federal permits would be permitted to fish without limitation as long
as the fishery remains open. Federally permitted vessels would be subject to the terms of their federal
permits therefore those vessels could be constrained by their allocations under the program. Additional
protections could be incorporated into the program that might prevent some vessels from attempting to
take advantage of the opportunity to fish beyond their federal allocations by surrendering federal permits.

'8 See MSA §304(d)

% See MSA §303A(e).

2 See MSA §303A(g).

2! See MSA §303A(c)(1)(G).
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For example, the Council could extend the limitation on the frequency that a vessel may surrender and
have reissued federal fishing permits (FFPs) to prevent vessels from moving in and out of State waters.

Western gulf parallel trawl fisheries have historically accounted for a greater percentage of the area’s total
catch of those fisheries in the Central gulf. However, even if a catch share program is only applied to the
Central gulf, the impacts on the Western gulf trawl fisheries should be considered.

T “[Area | 2007 T 2008 2009 | 2010 2011 2012
Pacific Cod

Parallel trawl fishery catch (mt) |ICG | 69 138! 63 52 : 86 13
TAC(mty T T T 28,405 20,463 23,6411 33,986 40,362 42,705
"% parallel trawl fishery catch " |~ (0.24%; T 0.47% T 0.27% 0.45%;  0.21%;  0.27%:
:Parallel trawl fishery catch (mt) WG | 1,127 | 392 | 297 ! 767 347 1,252 |
TAC (mt) 20,141 20, 885. 16,175 |~ 23254, 22,785| 24,024 .
% parallel trawi fishery catch 5.50% ~T1.88% 183% 3.30%  1.52% 5.01%

Pollock !
:Parallel trawd fishery catch (mf) [CG | 8,516 . 10,249 8463| 10,705 53111 12,565
TACN) & U | "35830 ¢ 32,821 25156 30,922 57,600 72,156
% paraliel trawl fishery catch AT R9%% T 33.64%, T 96.81% T 9.92% T i7.41%:
Parallel trawl fishery catch () WG | 9,126 5081' 94985] 15067 : 10,725; 19,810
TAC (i) 1 aseizt ienai T is2al T 244987 27,031 30210
'9% parallel frawi fishery catch '36.48% 28.86% 62.27%, 62.26%  39.68% 65.45%:

Since the Central gulf and Western gulf have limited trawl pollock and Pacific cod fisheries in State
waters, it is possible to require any trawl vessel with an LLP or an federal fisheries permit to have the
appropriate operation type, gear, and area endorsements on the LLP and FFP; and the GOA area
designation and the appropriate gear and operation type designations on the FFP in order to participate in
the Western gulf or Central gulf Pacific cod parallel waters fishery. This approach was taken for the GOA
Pacific cod split that was implemented in 2012.

When developing a catch share program, the Council should carefully consider whether the program’s
provisions will create incentives and opportunities for increased effort by participants in State water
fisheries. It is also important to consider whether the individuals that could qualify to receive very limited
allocations or those that do not meet the eligibility requirements, may forgo their federal permits to enter
State trawl fisheries in either the Central gulf or Western gulf.

The Council could also consider requesting that the State close state waters to trawl fishing by persons or
vessels using permits issued in the Federal program.”” These optlons will need to be coordinated with the
State Board of Fisheries, but could be most effective in ensuring that the rationalization program does not
cause unintended additional effort to move into State waters fisheries.

2 If this action is extended to the Western Gulf, the option to close State waters may be infeasible, as substantial
amounts of Pacific cod are harvested inside 3 nautical miles in the Westen Gulf.
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AGENDA C-2

Supplemental
October 2009
#v%, | UNITED STATES DEPARTMENT OF COMMERCE
§ % | National Oceanic and Atmospheric Administration
. : Office of General Counsel
: % T & | P.o Box21108
September 30, 2009 rares ot Juneau, Alaska 96802-1109

MEMORANDUM FOR:  North Pacific Fishery Management Council
Eric Olson, Chair
Chris Oliver, Executive Director =
. . , v __, ' .
FROM: Lisa L. Lindeman, Regional Counsel ~ Cgr /?M f.p[‘efb’l/ “"-"—\
' NOAA General Counsel, Alaska Region v

SUBJECT: Council’s Authority to Develop Management Measures
For the Central Gulf of Alaska Rockfish Fishery

STATEMENT OF THE ISSUES

The North Pacific Fishery Management Council (Council) requested the preparation of a Legal
Memorandum examining whether it has the authority to proceed with certain alternatives to
develop a program to manage the Central Gulf of Alaska rockfish fishery upon the expiration of
the Gulif of Alaska Rockfish Demonstration Program (Rockfish Program), as outlined in a letter
from the Council’s Executive Director to Lisa L. Lindeman, NOAA’s Alaska Regional Counsel,
dated July 2, 2009 (Attachment 1). The Council also requested answers to several subsidiary
questions.

SHORT ANSWERS

1. Does the Magnuson-Stevens Fishery Conservation and Management Act (Magnuson-Stevens
Act), as amended by the Magnuson-Stevens Fishery Conservation and Management
Reauthorization Act (MSRA), authorize requiring a harvester to deliver his or her catch to a
specific shore-based processor (i.e., “fixed linkages” between harvesters and shore-based
processors)?

No. Requiring fixed linkages between harvesters and shore-based processors is similar to issuing
processor quota, which is not authorized by the Magnuson-Stevens Act except for the Crab
Rationalization Program.

2. Does the Magnuson-Stevens Act authorize allocation of harvesting privileges to shore-based
processors? If so, does the Magnuson-Stevens Act authorize specifying that such harvest
privileges cannot be used on vessels affiliated with the shore-based processor?

PN




Yes and yes. Harvesting privileges can be issued to shore-based processors if other requirements
of the Magnuson-Stevens Act are met. Also, the Magnuson-Stevens Act does not prevent
specifying that harvest privileges issued to a shore-based processor must be used on vessels not
affiliated with that shore-based processor if the record supports that such a requirement is
necessary to achieve a legitimate objective and complies with national standard 5.

3. Does the Magnuson-Stevens Act authorize forfeiture of harvesting privileges for recipients
who choose not to join cooperatives with specific shore-based processor linkages?

No. The Magnuson-Stevens Act does not authorize specific shore-based processor linkages;
therefore, there is no authority to require a recipient to forfeit privileges for choosing not to
participate in an activity that is not authorized. However, requiring forfeiture of harvesting
privileges (or a portion thereof) for choosing not to participate in an authorized activity is
allowed if the record supports that such a requirement is necessary to achieve a legitimate
objective.

4. Does the Magnuson-Stevens Act authorize the Council to establish an exclusive class of
shore-based processors that would be the recipients of all, or a specific portion of all, landings
from a fishery? Would the transferability of the exclusive privilege of receiving landings affect
that authority, if it exists?

The answers are dependent on the purpose of the action and the record developed by the Council.
The Magnuson-Stevens Act does not authorize placing a limit on the number of shore-based
processing sites if the purpose is to allocate shore-based processing privileges. Transferability of
those privileges would not change the conclusion that the Magnuson-Stevens Act does not
authorize such an action. However, if the Council developed an adequate record demonstrating
that an action, which had the practical effect of limiting the number of sites to which deliveries
could be made, was necessary for legitimate management or conservation objectives (e.g.,
protection of processing sector employment or protection of fishing communities that depend on
the fisheries) and not a disguised limited entry program, then there could be a legal basis for such
an action.

BACKGROUND

The Rockfish Program, developed under the authority of the Magnuson-Stevens Act and section
802 of the Departments of Commerce, Justice, and State, the Judiciary, and Related Agencies
Appropriations Act, 2004 (CAA-2004), is scheduled to expire in 2011. The Rockfish Program
has cooperatives that were modeled after American Fisheries Act (AFA) cooperatives, and



require harvesters that are members of a cooperative to land all their catch to a specific shore-
based processor. According to a Memorandum from Lisa L. Lindeman, NOAA’s Alaska
Regional Counsel to the Council, dated February 3, 2005 (2005 Opinion) (Attachment 2), the
“fixed linkage™ between harvesters and shore-based processors, i.e., AFA-style cooperatives,
was authorized by “section 802 and the legislative history” to section 802. The 2005 Opinion
provides the legal basis for this conclusion (see Attachment 2). The Council is currently
evaluating alternatives for a program to manage rockfish upon the expiration of the Rockfish
Program. The Council must use the authority of the Magnuson-Stevens Act to develop the new
program, as the authority of CAA-2004 will no longer be available to the Council after the
expiration of the Rockfish Program in 2011. The Council provided in a letter to Lisa L.
Lindeman, NOAA’s Alaska Regional Counsel (Attachment 1) its current alternatives for a
program to manage rockfish and several subsidiary questions in order to determine its authority
in developing that program.

ANALYSIS FOR QUESTION 1

1. Does the Magnuson-Stevens Act, as amended by the MSRA, authorize requiring a harvester
to deliver his or her catch to a specific shore-based processor (“fixed linkages™ between
harvesters and shore-based processors)?

Unlike the current Rockfish Program, the Council’s proposals must depend exclusively on
authority under the Magnuson-Stevens Act. According to a Memorandum from Lisa L.
Lindeman, NOAA's Alaska Regional Counsel to the Council, dated September 20, 1993 (1993
Opinion) (Attachment 3), the Magnuson-Stevens Act does not authorize the Council or the
Secretary of Commerce (Secretary) to allocate shore-based processing privileges. This
conclusion was based on the Magnuson-Stevens Act's definition of fishing, which was found to
not include shore-based processing. In the 1993 Opinion, the shore-based processing program
being evaluated would have issued Individual Processing Quota (IPQ). Two important questions
must be resolved before the conclusion of the 1993 Opinion can be considered relevant to the
Council’s current rockfish proposals. First, has Congress changed the Council’s or Secretary’s
authority under the Magnuson-Stevens Act to allow the allocation of shore-based processing
privileges? Second, would requiring a fixed linkage between harvesters and shore-based
processors, as contemplated by the Council, be considered an allocation of a shore-based

processing privilege?

Has Congress changed the Council s or the Secretary's authority under the Magnuson-Stevens
Act to allow the allocation of shore-based processing privileges?

As recently as October 30, 2007, Eileen M. Cooney, NOAA’s Northwest Regional Counsel, in a
letter to the Chairman of the Pacific Fishery Management Council (2007 Letter) (Attachment 4),



stated that the Magnuson-Stevens Act did not authorize the allocation of shore-based processing
privileges. This determination was made with full recognition of the recent reauthorization of
the Magnuson-Stevens Act by MSRA in 2006. The letter relied on the 1993 Opinion and further
provided that:

“The recent Magnuson-Stevens Fishery Conservation and Management Reauthorization Act
(MSRA) does not change our-1993 legal analysis. While section 303A of the Magnuson-Stevens
Act adds specific consideration of processors among other sectors or participants in several
paragraphs, it does not make any modifications to the basis for NOAA’s 1993 opinion.
Significantly, section 303A specifically establishes the requirements for a ‘limited access
privilege program to harvest fish.” 16 U.S.C. §1853a (emphasis added).”

Nothing has occurred since the 2007 Letter to change NOAA Office of the General Counsel’s
opinion that the Magnuson-Stevens Act, with one exception', does not authorize the creation or
allocation of share-based processing privileges.

Would requiring a fixed linkage between harvesters and shore-based processors, as
contemplated by the Council, be considered an allocation of a shore-based processing privilege?

The 2007 Letter looked at a proposal by the Pacific Fishery Management Council that is similar
to the Council’s proposals for the Central Gulf of Alaska rockfish fishery. The Pacific Council’s
proposal would have obligated catcher vessels that were members of shore-based cooperatives to
deliver their catch to specific shore-based processors that were also members of the cooperative.
The connection to the shore-based processor was based on landing history. This description of
the Pacific Council’s proposal seems similar to the Council’s description for “fixed linkages”
between harvesters and shore-based processors, including the landing history basis for the
connection between catcher vessels and shore-based processors. In the Council’s proposal, the
landing history of a catcher vessel would be the basis for the obligation to deliver to a specific
shore-based processor.

The 2007 Letter describes the Pacific Council’s proposal in detail, including two provisions that
are relevant to the issues being addressed by this opinion. One provision would allow, through

! Section 313(j) of the Magnuson-Stevens Act required the Secretary to implement “the Voluntary Three-
Pie Cooperative Program for crab fisheries of the Bering Sea and Aleutian Islands approved by the North
Pacific Fishery Management Council between June 2002 and April 2003, and all trailing amendments
including those reported to Congress on May 6, 2003.” That program included individual processing
quota (IPQ). However, the same Congressional Act (CAA-2004) that amended the Magnuson-Stevens
Act to included the above requirement also contained the following provision: “A Council or the
Secretary may not consider or establish any program to allocate or issue and individual processing quota
or processor share in any fishery of the United States other than the crab fisheries of the Bering Sea and

Aleutian Islands.”



mutual consent of the shore-based processor and the catcher vessel, delivery to an entity other
than the shore-based processor to which the catcher vessel was obligated. The other would allow
a person to choose not to join the cooperative; however, the result would be fishing in a derby-
style opening with all other participants who choose not to join a cooperative.

The conclusion of the 2007 Letter was that these two provisions did not change the status of the
proposal as a shore-based processing privilege. Obligating a catcher vessel to deliver to a shore-
based processor (i.¢, a “fixed linkage” between a harvester and shore-based processor) had the
effect of allocating a shore-based processing privilege. According to the 2007 Letter, the two
provisions may have eliminated the unauthorized requirement in the particular circumstances
described but it did not eliminate the effect of allocating a shore-based processing privilege, an
activity that was found not to be authorized by the Magnuson-Stevens Act.

Another key point in the 2007 Letter is that when Congress intended to authorize the allocation
of shore-based processor privileges in a fishery management program, Congress enacted specific
legislation to authorize that allocation. This included the Rockfish Program,’ the very program
the Council is planning to replace with this action, and other programs specifically authorized by
statute (e.g., AFA Pollock Cooperatives and Bering Sea Crab Rationalization Program).’

CONCLUSION FOR QUESTION 1

Based on the answers to the two questions above, the conclusion of the 1993 Opinion is relevant
to the Council’s proposals. The Magnuson-Stevens Act does not authorize requiring a harvester
to deliver his or her catch to a specific shore-based processor (i.e., “fixed linkages” between
harvesters and shore-based processors).

ANALYSIS TO QUESTION 2

2. Does the Magnuson-Stevens Act authorize allocation of harvesting privileges to shore-based
processors? If so, does the Magnuson-Stevens Act authorize specifying that such harvest
privileges cannot be used on vessels affiliated with the shore-based processor?

The 1993 Opinion provides a step-by-step analysis for why the Magnuson-Stevens Act
authorizes fishing (i.e., harvest) privileges but not shore-based processing privileges (see
Attachment 3). The 1993 Opinion also indicates that harvest privileges can be issued to persons
other than harvesters if such allocations are consistent with national standard 4 and other

2 The current Rockfish Program is set to expire, by statute, in 2011,
3 The CAA-2004 authorized the Crab Rationalization’s Individual Processing Quota and the Rockfish
Program’s “AFA-style” cooperatives with “fixed linkages.” The AFA authorized Cooperatives with

*fixed linkages.”



applicable law. In 2005, the Pacific Fishery Management Council asked NOAA’s Northwest
Regional Counsel what legal issues or constraints were posed by allowing IFQ (harvest
privileges) to be issued to, or held by, fish processors. In a letter dated June 10, 2005 (2005
Letter) (Attachment 5), Eileen M. Cooney, NOAA's Northwest Regional Counsel responded that
“[tJhe Council’has considerable leeway in making the decision about who may be issued or hold
IFQ [or harvest privileges]; processors as well as other groups or persons could be issued or hold
IFQs [or harvest privileges].” The 2005 Letter goes on to say that any such action must be
consistent with national standard 4, other applicable provisions, and “must have a record
developed to support it.”

The Magnuson-Stevens Act, as reauthorized by the MSRA in 2006, still supports the position of
the 1993 Opinion and the 2005 Letter. The specific limits on who may be initially issued limited
access privileges to harvest fish are in section 303A(c)(1)(D), which limits eligibility to United
States citizens, corporations, partnerships, or other entities established under the laws of the
United States or any State, and permanent resident aliens, and in section 303A(c)(4)(A)(V),
which provides that Regional Fishery Associations (RFAs) are not “eligible to receive an initial
allocation of a limited access privilege but may acquire such privileges after initial allocation.”

Therefore, the Magnuson-Stevens Act authorizes the allocation of harvest privileges to shore-
based processors if other requirements of the Act are met, e.g., eligibility requirements for
limited access privileges found at sec. 303A(c)(1)(D), allocation requirements of national
standard 4 found at sec. 301(a)(4), allocation requirements for limited access privilege programs
found at sec. 303A(c)(5), and other applicable provisions. The record developed by the Council
and the Secretary must support the allocation and demonstrate compliance with these
requirements.

Furthermore, the Magnuson-Stevens Act provides discretion in developing authorized programs
if the record demonstrates that a legitimate management or conservation objective is served by
the requirements included in an authorized program. According to the 2005 Opinion, the
Council and Secretary can include a requirement in a program if they articulate a rational reason
why that requirement is necessary to meet a legitimate management or conservation objective
and all other requirements of the Magnuson-Stevens Act are met. Therefore, if the Council
adequately explains in the record a legitimate management or conservation objective for
requiring that harvest privileges issued to shore-based processors be used only on vessels that are
not affiliated with the shore-based processor, and takes into consideration that national standard
5 prohibits management measures that “have economic allocation as its sole purpose,” then such
a requirement could be included in the program.



CONCLUSION FOR QUESTION 2

The Magnuson-Stevens Act authorizes issuing harvesting privileges to shore-based processors if
other requirements of the Act and other applicable laws are met. Also, the Magnuson-Stevens
Act does not prevent specifying that harvest privileges issued to a shore-based processor must be
used on vessels not affiliated with that shore-based processor if the record adequately explains
that such a requirement is necessary to achieve a legitimate objective.

ANALYSIS FOR QUESTION 3

3. Does the Magnuson-Stevens Act authorize forfeiture of harvesting privileges for recipients
who choose not to join cooperatives with specific processor linkages?

As explained in ANALYSIS FOR QUESTION 2, the Council has the authority to include
requirements in a program if they articulate a rational reason why the requirements are necessary
to meet a legitimate management or conservation objective. However, when the Council does
not have the authority to take an action, requiring persons to conform to an activity that is not
authorized could not be considered necessary to meet a legitimate management or conservation
objective. Therefore, based on the conclusion that the Magnuson-Stevens Act does not authorize
“fixed linkages™ between harvesters and shore-based processors (see ANALYSIS FOR
QUESTION 1 above), it follows that the Magnuson-Stevens Act does not authorize the Council
to penalize a person for not engaging in an activity that is not authorized.

The above conclusion is consistent with the 2005 Opinion (see Attachment 2). In 2005, the
Council asked whether it had the authority to reduce the limited access rockfish allocations to
eligible applicants who chose not to join cooperatives, The 2005 Opinion concluded that if the
Council chose to reduce the allocation for those participants that decided not to join a
codperative, the Council would need to articulate a rational reason why that determination was
consistent with the requirements of the Magnuson-Stevens Act, including national standard 4.
However, the 2005 Opinion was responding to a question where the combined authorities of the
Magnuson-Stevens Act and CAA-2004 formed the legal basis for the use of “AFA-style
cooperatives” for the Rockfish Program. This allowed “fixed linkages™ between harvesters and
processors that are not allowed under the authority of the Magnuson-Stevens Act alone. The
reauthorization of the Magnuson-Stevens Act did not change that conclusion. The Council, in
determining what harvest allocations are issued to eligible applicants, has the discretion to
modify those allocations to meet management and conservation objectives if it considers the
relevant criteria outlined in section 303A(c)(5), it articulates a rational reason why the
determination is fair and equitable to all eligible applicants and reasonably calculated to promote
conservation, and, most importantly, it has the statutory authority to take the action. The



Council’s current statutory authority distinguishes the present circumstances from the
circumstances the Council faced in 2005 where it was relying on the combined authorities of the
Magnuson-Stevens Act and CAA-2004.

CONCLUSION FOR QUESTION 3

The Council cannot require forfeiture of harvest privileges for not joining cooperatives with
specific shore-based processor linkages in the present circumstances because the Council does
not have the authority under the Magnuson-Stevens Act to establish cooperatives with specific
shore-based processor linkages.

ANALYSIS FOR QUESTION 4

4. Does the Magnuson-Stevens Act authorize the Council to establish an exclusive class of
shore-based processors that would be the recipients of all, or a specific portion of all, landings
from a fishery? Would the transferability of the exclusive privilege of receiving landings affect
that authority, if it exists?

This question, like Question 2, is similar to a question asked by the Pacific Fishery Management
Council in 2005. In a letter to the Chairman of the Pacific Fishery Management Council dated
June 10, 2005 (2005 Letter) (Attachment 5), Eileen M. Cooney, NOAA’s Northwest Regional
Counsel opined that “under the [Magnuson-Stevens Act], no program that amounts to an
allocation of shore-based processing privileges can be implemented (except for one recent
exception for specific Alaska fisheries).” The program referenced as the exception is the Crab
Rationalization Program, which is a program that has specific and exclusive authorization for
Individual Processing Quotas (IPQs). The 2005 Letter also stated:

“In general, a limit could not be placed on the number of processing sites if the purpose were to
allocate shoreside [shore-based] processing privileges. However, the licensing or permitting of
processor sites could be allowed for enforcement or monitoring purposes, as long as the
requirements were necessary for conservation and management of the fishery and not a disguised
limited entry program. Incidental allocation consequences could be permissible depending on
the record. Provisions that have the practical effect of limiting the number of ports or sites to
which deliveries could be made could be defensible if the record is clear that they are designed
for biological, conservation or management purposes.”

The Magnuson-Stevens Act, as amended by MSRA, provides that “[i]n developing a limited
access privilege program to harvest fish a Council or the Secretary shall consider the basic
cultural and social framework of the fishery, especially through the development of policies to



promote the sustained participation of small owner-operated fishing vessels and fishing
communities that depend of the fisheries, including regional or port-specific landing or delivery
requirements,” Sec. 303A(c)(3)(B)(i). It also provides that when such a limited access privilege
program is developed, procedures should be established to ensure fair and equitable initial
allocations through consideration of “employment in the harvesting and processing sectors [and]
the current and historical participation of fishing communities.” Sec. 303A(c)(5)(A)(ii) and (iv).

The above cited provisions of the Magnuson-Stevens Act, added by the MSRA, indicate that the
advice provided in the 2005 Letter is still sound. If the Council or the Secretary provides
adequate justification in the record of a legitimate objective for limiting the number of sites to
which deliveries can be made, and the other criteria found in sec. 303A(c)(5) are considered,
then provisions that have the practical effect of limiting the number of sites to which deliveries
can be made could be defensible. Port specific and regional specific landing or delivery
requirements are explicitly contemplated in the language of the Magnuson-Stevens Act as a way
“to promote the sustained participation of small owner-operated fishing vessels and fishing
communities that depend on fisheries.” Sec. 303A(c)(5)(B)(i). However, site specific landing
or delivery requirements are not mentioned in the Magnuson-Stevens Act. This alone does not
necessarily preclude site specific landing or delivery requirements; however, as discussed below,
establishing a sufficient record to support such an approach could be difficult. The Councii and
the Secretary would have to demonstrate that provisions that have the practical effect of limiting
the number of sites to which deliveries could be made are needed to meet a legitimate
objective—such as promoting the sustained participation of fishing communities that depend on
the fisheries—and are not merely a means to allocate shore-based processing privileges. A
discussion of fishing communities and processors found in the Senate Commerce Committee
Report for S. 2012 (which became MSRA), S. REP. 109-229 (2006), supports this interpretation.

“The bill also contains specific provisions that would authorize the issuance of quota to fishing
communities and for the creation of regional fishing associations (RFAs). These provisions were
created in response to the concems of communities and shoreside [shore-based] businesses
around the country over the economic harm that could result from consolidation of quota in IFQs
[individual fishing quotas] and similar programs. Many of these concerns were reflected in
hearings and expert reports, including the 1999 National Research Council report required under
the SFA [Sustainable Fisheries Act of 1996]. While some groups argued that allocating specific
shares of processing privileges (“processor shares™) would provide economic stability to
communities, other groups believed that no special status should be granted to processors. The
Committee chose to take a broader, community-based view and allow allocation of harvesting
privileges to communities, and the inclusion of processors and other shore-based business in



RFAs with LAPP holders which would allow for the designation or linkage to a region or
community.™ S. REP. 109-229, pg. 25. (Emphasis added)

The linkage endorsed by the Committee Report is to a region or community, and not to a specific
shore-based processor or an exclusive class of shore-based processors. The linkage referred to in
the Committec Report corresponds to the explicit language in the Magnuson-Stevens Act (sec.
303A(c)(S)(B)(i)). Nevertheless, the statutory language in sec. 303A(c)(5)(B)(i) is not
exclusive—it contemplates that measures other than regional or port specific landing
requirements could be used to promote legitimate management or conservation objectives.
Therefore, if the Council could build a record justifying an exclusive class of shore-based
processors as a means to meet a legitimate management or conservation objective (i.e.,
protection of processing sector employment or protection of fishing communities that depend on
the fisheries), then there could be a legal basis for including such provisions. It is beyond the
scope of this letter to comment on whether as a logical or factual matter such a record could be

developed.

Finally, allowing transferability could help overcome some of the difficulties in developing a
record to justify limiting landings or deliveries to shore-based processors in specific ports or
regions, depending on how the transferability provisions were established. However,
transferability alone would not eliminate the need to show that site specific landing or delivery
requirements are necessary to a legitimate management or conservation objective, nor would it
eliminate the hurdle of showing that the establishment of an exclusive class of shore-based
processors is not just a means to issue exclusive shore-based processing privileges.

CONCLUSION FOR QUESTION 4

The Magnuson-Stevens Act does not authorize placing a limit on the number of shore-based
processing sites if the purpose is to allocate shore-based processing privileges. Transferability of
those privileges would not change the conclusion that the Magnuson-Stevens Act does not
authorize such an action. However, if the Council developed an adequate record demonstrating
that an action that had the practical effect of limiting the number of sites to which deliveries

* The Report goes on to say: “In an RFA, the quota would be allocated to the harvester but classified for
use in a specific region in order to maintain a relative balance between the harvesting sector receiving the
quota and the communities, processors, and other fishery-related businesses that have become dependent
on the resource entering the port. Establishment of such RFAs would allow for mitigation of any impacts
of a LAPP on a variety of community and fishery-related business interests, without allocation to
individual companies of an exclusive right to process fish. The bill would also allow a Council to
consider regional or port-specific landing requirements to maintain a relative balance of the commercial
industry sectors, such that fishermen, processors, and communities could participate in and benefit from
the rationalized fishery.” S. REP. 109-229, pp. 27-28. '
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could be made was necessary for legitimate management or conservation objectives (e.g.,
protection of processing sector employment or protection of fishing communities that depend on
the fisheries) and not a disguised limited entry program, then there could be a legal basis for such
an action.

Attachments

cc: Jane H. Chalmers
Acting NOAA General Counsel

John Lepore, Attorney-Advisor
NOAA General Counsel, Alaska Region

Robert D. Mecum, Acting Administrator
NOAA Fisheries, Alaska Region
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ATTACHMENT 41
North Pacific Fishery Management Council

805 W. 4th Avenue, Suite 306

Eric A. Olson, Chairman
Anchorage, AK 99501-2252

Chyis Qliver, Executive Direclor

Telephone (907) 271-2809 Fax (907) 271-2817

Visit our website: hitp/Awww.fakr.noaa.govinpime

July 2, 2009 1‘!»@

Ms. Lisa Lindeman
NOAA General Counsel
P.O.Box 21109
Juneau, AK 99802

Dear Lisa:

As you are aware, the current management program for the Central Gulf of Alaska rockfish fisheries is set
to expire after the 2011 season. In the absence of the development of a follow on management program,
the fishery will revert to limited access management. To address this contingency, the Council is
considering alternative management programs for the fisheries intended to continue the benefits of the
existing management. Given the reauthorization of the Magnuson Stevens Act, and the attendant
provisions for LAPPs, the Council seeks your assistance in discerning the scope of its authority to
develop management programs under its MSA authority. Specifically, the Council is considering a variety
of alternatives derivative of the current management program intended to protect processor investment
- and dependence on these fisheries. To that end, the Council requests NOAA GC’s interpretation of the
Council’s authority to develop the management measures described below. We request an opinion on
these options in time for review at our October 2009 meeting.

Thec ro — fixed harvester/ in

Among the alternatives proposed for analysis is the current management program. The current program
was established under Section 802 of the Consolidated Appropriations Act of 2004, which provided:

SEC. 802. GULF OF ALASKA ROCKFISH DEMONSTRATION PROGRAM. The Secretary of
Commerce, in consultation with the North Pacific Fishery Management Council, shall establish a pilot
program that recognizes the historic participation of fishing vessels (1996 to 2002, best 5 of 7 years) and
historic participation-of fish processors (1996 to 2000, best 4 of § years) for pacific ocean'perch, northemn
rockfish, and pelagic shelf rockfish harvested in Central Gulf of Alaska. Such a pilot program shall (1)
provide for a set-aside of up to 5 percent for the total allowable catch of such fisheries for catcher vessels
not eligible to participate in the pilot program, which shall be delivered to shore-based fish processors not
eligible to participate in the pilot program; (2) establish catch limits for non-rockfish species aid non-target
rockfish species currently harvested with pacific ocean perch, northern rockfish, and pelagic shelf rockfish,
which shall be based on historical harvesting of such bycatch species. The pilot program will sunset when a
Guif of Alaska Groundfish comprehensive rationalization plan i3 authorized by the Council and
implemented by the Secretary, or 2 years from date of implementation, whichever is earlier.

Under this authority (together with the more general authority provided by the Magnuson Stevens Act),
the Council developed, and the Secretary approved, a management program under which each harvester
with history during the statutorily designated vessel participation pericd may access an exclusive
allocation of rockfish by joining a cooperative, The allocation to each cooperative is based on the harvest
histories of its members during the statutorily designated vessel participation period. Each harvester is
eligible to join a single cooperative that is associated with the processor to which it delivered the most

S:MCHRISINOAA GC CGOA Itr - CGOA rockfish.doc
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pounds of rockfish during the statutorily designated processor participation period. The terms of that
association are subject to the negotiation between the cooperative and the processor, but are generaliy
expected to include obligations for the harvester to deliver certain catches to the processor. Harvesters
that choose not to join a cooperative are pernitted to fish in a limited access fishery (without exclusive
allocation). The allocation to the limited access fishery is based on the harvest histories of vessels
pasticipating in that fishery. All caxch from the limited access fishery must be delivered to one of the
processors which qualifies for association with a cooperative, based on harvester landing histories. The
program provides no latitude for harvesters to move among cooperatives (or change processor

associations).

An allocation 6{ harvest shares {0 processors

A second alternative under consideration would divide the harvest share allocation between historic
harvest sector participants and historic processing sector participants. Under this alternative, a fixed
percentage of the harvest share pool (i.e., exclusive harvest share allocations) would be divided among
harvester sector participants based on harvest histories during a specified time period. The remaining
portion of the harvest share pool would be divided among processing sector participants based on

processing histories during a specified time period.

The allocations of harvest shares to processors in this alternative would be intended to protect processor
investments and dependences on the fishery and processor employment; however, some stakeholders
have argued that while a harvesting privilege may provide indirect financial remuneration to a processor,
it does little protect the processing operation on which the processor and its employees rely. Similarly, the
harvest share allocation to processors may impinge on the protection to harvesters by the program
depriving members of that sector of a portion of the harvest share allocation, as well as create an incentive
for processors to vertically integrate by developing harvest capacity. To mitigate against this potentiality,
the Council has-included an option in this alternative that would require that a processor’s allocation of
harvest shares be harvested by a vessel that is not affiliated with the processor.' This provision is intended
to lead processors to use the harvest share allocation to negotiate for landings from harvesters, rather than
develop or expand a processor’s interest in the harvest sector. In addition, the Council has elected to
examine alternative structures that may more directly protect the interests of processors and their
employees, without depriving harvesters of the interests they have developed.

Severable harvester/processor associjation — one time forfeiture

This altemative parallels the current program by establishing a system of cooperatives that harvesters
must join to access exclusive harvest privileges. At the outset, a harvester is eligible to join a cooperative
in association with the processor to which it delivered the most pounds during a specified time period. If a
harvester elects not to join that cooperative, it may move to another cooperative (and processor
association) by forfeiting a portion of its harvest allocation. The forfeiture would be made either directly
to the processor losing the harvester association or to the cooperative associated with that processor. The
Council is examining two options defining the harvest share forfeiture. Under the first, the forfeiture
would be a permanent transfer of the long term harvest share privilege. Under the second, the forfeiture
would be a short term (i.e., one or two year) forfeiture of a portion of the harvest share privilege. After the
forfeiture, the harvester would be eligible to join a cooperative in association with any processor in the

' It is unclear whether this provision can be effectively implemented, as tracking of individual share usage in a
cooperative management program may be infeasible. It is possible that a variant of this provision could be
developed that would prevent processors using these allocations to expand harvest sector activity in a manner that

does not impose an unreasonable administrative burden.
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community o which it delivered the most pounds in a designated time period? As a result, all
cooperatives would be required to maintain a processor association. Although the terms of
harvester/cooperative associations are subject to negotiation, it is anticipated that these associations will
include harvester delivery obligations. The processor leverage in negotiating those obligations would be
expected to be greater for the processor identified for the original association with a harvester that has not
severed that original association, since harvesters that have severed the original association can negotiate
with several processors, all of which will be on equal footing. Perpetuating the processor associations in
this manner is believed to be an important component for maintaining stability in the processing sector.

When evaluating this altemative, a few characteristics should be.considered it. First, no limit on processor .

~~-enuy-ts-mov|ded'mywmr ﬁﬁy‘émﬁ deliveries, Second, although a harvester must

associate with a processor that is based in the community to which it delivered the most pounds durmg a
specific penod the program may (or may not) include a requirement that deliveries be made in that
commumty * Third, although a processor association is required, after the first association is severed, no
preference is given to any processor over any other processor (including any new entrant) provided the
processor operates in the community in which the harvester historically delivered the most pounds. And
lastly, in the event harvesters elect to sever their initial associations and incur the forfeiture of shares, the
result is a harvest share distribution that is very similar to the direct allocation of harvest shares to
processors proposed in the previous alternative.

Severabl ester/processor linkages — ing forfeitures

This altemative is identical to the previous alternative except with respect to the forfeiture of shares by a
harvester when severing a processor association. Each time a harvester severs a processor association
(moving to a cooperative that associates with another processor) that harvester would forfeit a portion of
its annual allocation for one or two years to either the processor (or the associated cooperative). The
alternative would use a harvester’s landing histories to identify the original processor association, which
may be severed at any time, subject to the forfeiture requirement. Once the initial association is severed,
the harvester would be permitted to associate with any processor in the community to which it delivered
the most pounds in the qualifying period. Each subsequent association could be severed, but would be
subject to the same forfeiture as the initial association severance. As with the preceding alternative, the
ongoing associations are intended to increase stability in the processing sector. The ongoing forfeitures
would contribute to greater long run stability (as harvesters sever their first associations). As with the
preceding alternative, no explicit processor delivery requirement would be established by the program,
but delivery requirements could be included in the negotiated associations. A community delivery
requirement is being considered, and no limit on processor entry would be included in the program.

If it is determined that either of the two program options described above are allowable, a related question
is whether there is a limit on the magnitude of the forfeiture which can be established by the Council.
Currently, the Council is considering forfeitures of between 0 and 30% of a harvester’s quota (of either

QS or annual [FQ).
Additional questions

During Council discussion of these issues at the June 2009 meeting, a more generic question was raised
relative to the Council’s authorities for managing or limiting processing activities. Specifically, the
Council would like to know the bounds of its authority for establishing a ‘closed class’ of processors, or

2 Based on preliminary analyses, all harvesters in the program have made a plurality of deliveries to processors
based in Kodiak. That community is currently home to at least 8 processors that have received deliveries from the
rockfish fishery.

? If a community landing requirement is mcorporated in the program, it is likely that all landings would be required
to be made to Kodiak, which may raise concems for geographic overconsolidation of processing.
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an exclusive class of processors for particular fisheries. Expressed somewhat differently, the question
could be posed as whether a limited entry program could be established for processors under which

qualified processors would:
1) be the exclusive muarkets for delivery of landings in a fishery, or
2) be exclusive markets for delivery of a specific portion of the landings in a fishery.

An ancillary question arises, which is, would development of a means for transfer of processor limited
entry permits (or privileges) affect the determination of whether authority exists for establishing such a
limited entry system for processors.

The Coancil aﬁ'ﬁ’éxﬁés the: ﬁgoi‘ﬁg'aﬂm of NOAA GC' félative fo these and ouer tssues— Inthis-
instance we request a specific legal opinion so that we can proceed with consideration of viable

alternatives under a constrained timeline for implementation. Please contact me or Dr. Mark Fina if you
have any questions regarding this request.

Sincerely, )
Chris Otiver
Executive Director

CC: Council members



ATTACHMENT Z

o "UNITED STATES OEPARTMENT OF COMMERTE
‘é Natiorad Oceanic and Atmospheric Administration

Office of General Counse)
P.O. Box 21108
Junesu, Alnska 59802-1108

February 3, 2005

Stephanie Madsen, Chair

MEMORANDUM FOR:
North Pacific Flshery Management
Council

Chris Olives, Executive Director
Naath Pacific Fishery Mmagemen Council

FROM: Lisa L. Lindemm

SUBJECT: Roekfish Demonstration Program

mm@mﬂsmﬂwmoﬂhﬂmhdﬁcﬁnhﬁywaml
(Council), including requests from Council staff,! for guidance fran NOAA General Counsel on
the approgriate construction of soction 802 of the Depxrtments of Commerve, Justice, and State,

theJudich MWWM(CM-W)’
The specific quastions include:
"(1)  What is the scope of section 8027

(#)) mmcmmmmmmmmspmﬁdmm@mfm

recogrizing the histaric participation of fishing vessels and processors? Whether a processor
must have processed iy each of the years 1996 to 2000 to be eligible for the Central Gulf of

Alaskn (CGOA) Rockfish Demontimetion Program (Rockfish Program)?
(3  Whether the Rockfish Program includes West Yakutat?

(O] Mamw&n@bmﬂuhb&ﬂﬁhmhsmﬁmtym
amnmmnotbmmmmemm:mmdwpmmmmeﬁn

percent set-aside?

(5) . Whether the Council has anthority to reduce limited sccess rockfish allocations to
eligible spplicants who choose not to join cooperatives?

! Lettrrs from Chris Ofiver, Exocutive Direetor, North Pacific Fithery Management Council, to Lisa
Lindeman, NOAA-GC, dated Pebrusry 25, 2004, and December 29, 2004,

2 pub. L. No. 108-199, 118 Stat. 110. ‘ (/’
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(6) What managuncnt programs for shareside processars are authorized by section
802 (e.g., processor shares, “AFA-style” cooperatives’, or limited licenses for shoreside
processers)?

We have reviewed the m:orylmguage.legxlanvehmryandrelevantcase law, anda
summary of our responses to these six questions follows.

Summary Conclusion

(1)  Section 802 cquires the Secretary of Commmnerce (Secretary) and the Council to

recognize the bistaric participation of fishing vessels and fish processors for specific time

(2) Sécticn 802 does not autharize recogniticn of the historic participation of fishing
vessels or processom in years other thin those specified in section 802. Further, Section 802
defines the mange of years, but does not specify that a processor must have actually processed in
each of those years in ordar to be eligible to participate in the Rockfish Program.

(3)  Section 802 does not autharize the inclusion of West Yakntat in the Rockfish
Program. Section 802 specifically uses the phrase “Central Gulf of Alaskz™ as the geographical
area for the Rockfish Program. The CGOA as defined in the Fishery Managemem Plan for the
Groundfish of the Gulf of Alaska and in regulations at 50 CFR part 679 does not include West
Yakutat The use of catch history from the CGOA and West Yakutat to qualify a person for a
Central Gulf endorsement under the License Limitation Program for Groumdfish has no impact

on the Rockfish Program authorized umder section 802.

(@  Section 802 does not autharize any person who i8 eligible to participate in the
Rockfish Program to exercise an option not to participate in the program and participate in the
five parcent set-aside, Section 802 explicitly states that the five percent set-aside is for “catcher
vessels not eligible to participate in the [Rockfish Program],” and ot for an cligible person who
chooses not to participste (emphasis added).

3 The piraso “AFA-atyls coaperativer” is not farther dofined in the lotter. Weo intrrpret the phwase to mean
cooperatives authorized by and formed wmder provisiom of the Ameyican Fisharies Act (AFA), Div. C, Title [, Pub.
L. Ne. 105-277, 112 Stat. 2681 (1998), 16 U.S.C. 1851zt Undar the AFA, NOAA Fisheries allocres individual
quotas of @e inskore Baring Ses (BS) palliock: total aflowabls cxtch (TA€) to insbore catchar vesszel-mnopertives
that form sround & specific inshore processor and agras to daliver at loast 90 parcent of their poflock catch to that
processor. This intexpretation is consisters with the comsnan anderstanding of the phrase 23 vsod by the Council,
which is to allow the fonmstion of harvesting cooperatives that are allocated s perecriage of ths TAC and are formed
around & particalar praceseor. The cooperatives engags oaly in harvesting activitisy and may inchide proxasor-
owned cxteher vessels. The Coancil hes not interpretad the pirass, and we do not intexpret tho phrase, to mesn
that mtpamtically egjoy antitrust immanity under the Fisharmem’s Collective Markrting Act, 15 U.S.C.

acoperdive
521 (FCMA).
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(5)  The Council has autherity to reduce limited access rockfish allocations for cligible
applicants who choose not to join cooperatives. Section 802 does not distinguish between
fishing vessels that choose to participate in cooperatives under the pilot program and those that
choose not to participate in cooperatives. However, under the Magnuson-Stevens Fishery
Consarvation and Management Act (MSA), the Council and the Secretary are athorized to make
such a distinction as long as the admmistrative record includes support demonstrating why such a
distinction would be fair and equitable to all eligible applicants and reasonably calculated to

promote copservation:

(6)  Section 802 authoriz=s the Council and Secretary to develop a program that would
establish “AFA-style” cooperattves or a program that would establish limited entry licenses for
processars in the CGOA rockfish fishery: However, section 802 does not authorize the

establishment of procassor shares since they are prohibited under section 804 of the CAA. The
legislative history supports the position that the Council is autharized to consider a broad range
of “appropriate” management schemes, including “AFA-style” cooperatives, which are
specifically mentioned in the legislative history. - Appropriate management tools would be those
that meet applicable legal standards (i.e., decisions cannot be arbitrary, capricious, an abuse of
discretion, or otherwise not in accardance with law) and that are not specifically prohibited.
Antitrust concemns also must be taken into consideration in creating a program wnder section 802.

Discnssi ) Aalvsis:

(1)  What is the scope of section 802?

Section 802 provides:

The Secretary of Commerce, in cansultation with the North Pacific Fishery
Management Council, shall establish a pilot program that recognizes the historic
participation of fishing vessels (1996 to 2002, best 5 of 7 years) and the historic
 participation of fish processors (1996 to 2000, best 4 of 5 years) for pacific ocean
perch, northem sockfish, and pelagic shelf rockfish harvested in the Central Guif
of Alaskn. Such a pilot program shall: (1) provide for a set-aside of up to S
percent for the total allowable catch of such fisheries for catcher vessels not
cligible to participate in the pilot program, which shall be delivered to shore-based
fish processors not eligible to participate in the pilot program; and (2) establish
catch limits for aan-rockfish species and non-target rockfish species currently
barvestad with pacific ocean perch, northem rockfish, and pelagic shelf rockfish,
which shall be based on histeric barvesting of such bycatch species. The pilot
program will sunset when a8 Gulf of Alaska Groundfish comprehensive
rationalization plan is antharized by the Council and implemented by the
Sectetary, or 2 years from the date of implementation, whichever is earlier.

What this language authonzes is discussed in detail in cur response to question 6. This response
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deals only with the scope of the provision.

First, section 802 requires the Council and the Secretary to establish 8 Rockfish Program for

CGOA rockfish with specific provisions. Other than for ammgement of the rockfish fisheries
specified in section 802 (i.e., pacific ocean perch, northem rockfish, and pelagic shelf rockfish
harvested in the Central Gulf of Alaska), section 802 does not affect the existing authorities of
theComlandtheSeacmmdatthSAmlanvetomamgememofﬁshmwunderﬂmr

—jurisdiction.- - EEELLLE

Second, section 802 provides very specific instructions about the Rodcﬁsh Program, including
what years 10 recognize for bistoric participation of fishing vessels and processors, what fish to
include, a set-aside for persons not eligible to participate in the program, and a time limit on the
program. [t does not provide any other authority beyond what can be read or reasanably
construed from its plain language.

Third, section 802 and the MSA must be read to give effect to both, to the maximum extent
possible. Erlenbaugh v, United Stateg, 409 U.S. 239, 243 (1972) (quoting United States v.
Erceman, 3 How. 556, 564 (1845)). However, giving effect to both also “*assumes that the
mphcanonsofamnmemybealmedbythemphcaﬁonsofalatermmte This is particularly
so where the scope of the earlier statute is broad butthe subsequem statutes more specifically

address the topic athand.” 3 529 U.S. 120, 143

(2000) (quaang 484 US. 439 453 (1987)) Thus, the Secretary and the -
Council must comply with both section 802 and the MSA, but where section 802 makes specific

provisions for the CGOA. rockfish fishery, the mare specific provisions govern.

(2)  Does the Council have authority to recognize the historic participation of fishing
vessels and processors in years other than those specified in section 8027 Must a processor have
processed in each of the years 1996 to 2000 to be eligible for the Rockfish Program?

Section 802 does not merely anthorize the Secretary of Commerce, in consultation with the
Council, to manage the CGOA rockfish fishery in accordance with its terms, it equires the
Secretary to manage that fishery in accordance with its terms. This specific requirement .
overrides any other options that might have otherwigs been available under the MSA.

Section 802 specifies what years the Council must use to recognize the historic participation of
processars (i.e., 1996 to 2000, best 4 of § years). To recognize other years would be inconsistent
with the plain language of section 802, which clearly sets out the years Congress requires the
Council to use when recognizing historic participation of proceasors for the Rockfish Program.
Further, Congress specified a range of years, but did not specify that a processor must have
actually processed fish in each of the years. Therefore, a processor that procedsad in some bat
not all of the years 1996 to 2000 would be eligible for the Rockfish Program. Howevas, being
determined as eligible under the Rockfish Program under criteria developed by the Council
precludes the possibility of participating in the five parcent set-aside (sce discussion and analysis
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under question 4).
(3)  Does the Rockfish Program includes West Yakutat?

The language in section 802 requires that the Rockfish Program established by the Secretary in
consultation with the Council recognize the historic participation for “pacific ocean perch,

R

nmthemxockﬁah.andpdngwshdfmckﬁshhmeudmtheCadequafAIash”(emphasm
added). The-Central Guif of Alasks: as defir X  Plan forthe

Groundfish of the Gu.lfofAlasknmdmgulatxonsatSOCFRpart679 doesnotincludeWest
Yakutat. Therefore, the Rockfish Program does not include West Yakutat.

(4)  Doesaperson who is eligible under the Rockfish Program have authority to
exercise an option not to participate in the Rockfish Program and instead participate in the five
percent set-aside?

Pursuant to section 802, the Rockfish Program must “provids for a set-aside of up to 5 percent
for the total allowable catch of such fisheries for catcher vessels not eligible to participate in the
pilot program, which shall be delivered to shore-based fish processors not eligible to participate
in the pilot program . . ..” The language of section 802 clearly provides that the set-aside is for
catcher vessels and shore-based processors not eligible to participate in the Rockfish Program.
Although it could be argued that under the Council’s and Secretary’s MSA authority to manage
catcher vessels,! they could develop a program that would allow an eligible catcher vessel to
exercise an option not to participate, such an argument would conflict with the specific provision
of section 802 that provides: “[s}uch a pilot program shall: (1) provide for a set-aside of upto 5
percent for (e total allowable catch of such fisheries for catcher vessels not eligible to participate
in the pilot program.” Therefore, if a person is eligible under the Rockfish Program developed
by the Council and the Secretary, that person cannot opt out and participate in the set-aside.

(5)  Does the Council have authority to reduce limited access rockfish allocations to
eligible applicants who choose not to join cooperatives?

Section 802 provides that the Secretary and Council “shall establish a pilot program that
recognizes the historic participation of fishing vessels (1996 to 2002, best 5 of 7 years) . .
pwiﬁcoompmb,nmhsmmekﬁzhandpehgicshdfmckﬁshhm&mdmthecmcmmf
Alaska” The language in section 802 does not distinguish between fishing vessels that choose to
participate, and those that choose not to participate, in cooperatives. This, in and of itself, does
not mean that the Secretary and Council could not distinguish between those two group of vessels,
it only means that section 802 does not require the Secretary and Council to distinguish between

‘Wswwﬂnuapplybshmddcpmmmumdoummﬁnmhaeﬁm
Memorasdum for the Nerth Pacific Fishery Management Council from Lisa L. Lindsman, NOAA Genenl
@M—MW@WA«MNﬂMMgMM@MwW

Septernber 20, 1993.
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those two groups. hmuedaccessmgmms,bythenverynm,excmdeorhmtcemmgmups
Alliance Against [FQs v. Brown, 84 F.3d 343 (9 Cir. 1996). However, if the Council and -
Secretary choose to make such a distinction, they would still be required to abide by the national
standards of the MSA, including the requirements of national standard 4, which provides that “{i}f
it becomes necessary to allocate or assign fishing privileges among various United States
fishermen, such allocation shall be (A) fair and equitable to all such fishermen; (B) reasonably
calculated to promote conservation; and (C) carried out in such 2a manner that no particular
individual, corporatian, or other entity acquires an excessive. share of such privileges.” Therefore,

ifeligible applicants were penalized for not choosing to join cooperatives, the Council would need
to articulate for the record a rational reason why such action was fair and equitable to all eligible
applicants, and why it is reasonably calculated to promote conservation.

(6)  What management programus for shoreside processors are anthorized by section
802 (e.g., processor shares, “AFA-style” coopemuves’ or limited licenses for shoreside

processors)?

Legislative Intent
The legislative history of section 802 shows that Congress’ primary purpose was to provide the
Council and the Secretary limited discretion to develop a pilot program for management of CGOA
rockfish. Congress chose to do so by requiring in the statute that the Council recognize the
historic participation of fishing vessels and fish processors. Congress also chose to specify in the
statute the range of years for eligibility. Congress did not, however, define specifically what it
meant by “historic participation.” However, as Senator Stevens explained duzing Senate debate
on CAA-2004,° “the ‘historic participation of fish processors’ under this pilot program should be
considered pursuant tothe cooperative model under the American Fisheries Act, or any other
manner the North Pacific Council determines is appropriate” as long as the Council does not
include processor quotas.” As a statement of one of the legislation’s sponsors, Senator Stevens’

3 The phrase “AFA-style cooperatives” is not farther defined in the letter. We interpret the phirase to mean
cooperatives authorized by aad formed vader provisions of the American Fisheries Act (AFA), Div. C, Title I, Pub.
L. No. 105-277, 112 Stat. 2681 (1998), 16 US.C. 1851at. Under the AFA, NOAA Fishorivs allocates individual
quotas of the inshore Bering Sea (BS) pollock total allowsble catch (TAC) to inshors catcher vessel cooperatives
that form around a specific inshoro processor and agree to deliver at legst 90 percent of their pollock catch to that
processor. This interpeetstion is consistert with the common understanding of the phrase as used by the Conncil,
which i3 to ailow the formation of karvesting cooperatives that are allocated a percentage of the TAC and are formed
arcund a pasticular processor. The cocperatives engage cnly in hayvesting sctivities and may include processor-
owned catcher vessels. The Council has not intexpreted the phrase, and we do oot interpret the phrase, to mean
cmmﬁmmwunqummmmym&FMsCowux&cmm 15UsC.

521 (FCMA).
¢ Congressional Record Online, Jantuary 22, 2004 (Sesate) [Page S152].

7 Section 804 of CAA-2004 specifically prohibits processor quota shares in any fishery othier than the BSAI
crab fishery.
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staternent “desegves to be accorded substantial weight in interpreting the statute.”® The Iegislative
history does not further define an AFA-style cooperative or indicate whether Congress intended a
cooperative that requires g catcher vessel to deliver to a particular processor or a cooperative that

also enjoys antitrust immumity under the FCMA.*® It also does not further define what other

manner of management would be appropriate.

It can be reasonably assumed that in crafting section 802, Congress was familiar with the
circumstancrs swrounding the CGOA rockfish fishery and manzgement tools that could be.

1o better conserve and maiage the
choose a managenent system is bounded by the authorities granted by section 802 and the MSA.

Hence, based upon section 802 and the legisfative history, the Council may develop a
managrment program that includes AFA-style coopexatives (anthorized by section 802's
legislative history—“cooparative model under the American Fisheriea Act”) apd harvester quota
issued to cnshore procsssors (authorized by section 802 or the MSA). The Council also could
develop other appropriate management systems, which could include limited licenses for
processars (autharized by section 802's legislative history—“any other mammer the North Pacific
Council determines is appropriate"'®), but not processor quota (processor quota is specifically
prohibited, as explained below). Although the cooperative model ander the AFA was the
management program that was specifically mentioned in the legislative histary, the Council
should analyze other programs that would be based on processars’ historic participation as

. reasonable altematives to cooperatives. .
Individual processor quotas are not authorized for CGOA rockfish, as there is no authority to issue

" processor quota undsr the MSA except for BSAI crab fisheries, and in his floor statement, Senator
Stevens specifically stated that “[t]he Gulf of Alaska rockfish pilot program does not authorize

individnal processing quots share for processors in this fishery™! Section 802 was passed
concurrently as part of the same appropriations legislation as section 804, Section 804 provides:

pe, 426 U.S. 548, 564 (1975)

% Cf footnote 3, supra. Wo intexpret “cooperstive model under the American Fisheries Act” consistent with
our intespretation of “AFA-style cooperatives.”

1 The Councl end Secrotary have recngized the histueic participation of fishing vessels under the MSA
through license programm, sach a8 the North Pacific Licenss Limgitation Programn (LLP) for growdfish (50 CFR
679.4(k)). Under the LLP, the Councl] recognized bistorie participation by requiring, amnng other thingz, thata
vesse] quist kave fished daring certain years and in ceftain areas and had & mininwm momber of indings to show
some sustained level of participdion. Under soction 802, we beliove tho Councilcould recogmizs the bistoric
participation of shoreside procossors by similarly requiring thet they mist have pincessed a8 minimonn level of fish
daring 1996 to 2000 to shaw a sustxined fevel of participation in the processing sector. For example, the Council
could require that a procsesar have procéssed one pound of rockfish during the specified years if the adruinigraive
record demomastes thet was 3 ceasmmablo level of historic purticipation, ot they could require that a processor have
processed 10,000 tons of rockfigh diing csch of thoso years to show historic participation.

"' Congressional Record Online, January 22, 2004 (Senate) [Page S152].
7
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“A Council or the Secretary may not consider or establish any program to allocate or issue an
individual processing quota or processoy share in any fishery of the United States other than the
crab fisheries of the Bering Sea and Aleutizn Islands. ™ Individual sections of a statute should be
constued together. Erjenbaugh, at 244. If Congress had intended to allow processing quota or
shares in the Rockfish Program, Congress could bave specifically exempted it along with the
BSAI crab fisheries from the prohibition on processing quota or shares.

Antitrust Concerns

We are concemed about potential antitrust implications if the Council recommends a program that
allows catcher vessels owned or affiliated with shoreside processors to join “AFA-style
cocpentives” i the CGOA rockfish fishery. A similar question arose in connection with
proceseor-affiliated vessels participating in cooperatives in the BSAI pollock fishery. At the
request of the Department of Commerce General Counsel, in 1999, DOJ reviewed the question of
whether under the AFA, catcher vessels owned by shoreside processars could participate in
inshore fishery cooperatives in the BSAI pollock fishery and enjoy the aptitrust immunity
specifically provided to fishery cooperatives under the FCMA and the Capper-Volstead Act, 7
U.S.C. 291." Section 210 of the AFA established a framework for the formation of fishery
coopemtives in the BSAI pollock fishery. Section 210(b) set out the precise criteria for the
formatioa of inshore catcher vessel cooperatives. Section 210(a) referred to fishery cooperatives
implemented under the FCMA. DOJ looked at whether the reference to the FCMA in section
210(a) effectively incorporated into the AFA the limits of the FCMA 3o as to preclude the
participation of processor-owned catcher vessels in the AFA coperatives. DOJ analyzed the
existing case law interpreting the scope of the FMCA and the Capper-Volstead Act exemptions,
which it found had not dispositively resolved the question. However, taking into account the
specific language of the statute and the legislative history, DOJ detesmined that given the structure
of the BSAI pollock fishery, Congress must have intended to allow participation by processor-
affiliated catcher vessels, becanse the specific requirements for co-op eligibtility could not be met
without Including such vessels. Interpreting the AFA to exclude processor-cwned catcher vessels
would have defeated the primary puzpase of the Act. Becamse the participation of integrated
catcher vessels in such cooperatives was critical to achieving Comgress® purposes, DOJ concluded
Cangress must have intended that such vessels could be included in cooperatives that would enjoy

antitrast immunity under the FCMA.

12 Although the prodibition in secticn 804 expires at the cad of the 2004 fiscal year becase it is part of an
apprupriation sct that expires at the cnd of the fiscal year (unlexs Congress passes s continning tesohirion for that
and becanso it does not amend & parmanent stutute or kave any words of fuhity (e.g., beyeaftey, or for

approprixtion)
2 yeas), it still provides legislative intert, along with the legisistive history of section 802, that the mutbority granted
in section 802 does not inclade the mubarity to issue individml processing quots or procemor shares.

13 Memordian for Andrew Pincus, General Counsel, Departmenit of Comameace, fram Randolph D, Moss,
Acting Assistire Attomey Geperal, Office of Legal Couase), Demrtment of Justice, Decarcber 10, 1999 (DOJ
Memo).
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Here, unlike the AFA, the statute does not include statutory language establishing a specific
structare for fishery cooperatives and does not refer to the FCMA. Neither the statute nor the
legislative history clearly indicates that Congress® intent can only be achieved with AFA-style
cooperatives. In fact, the floor staternent indicates Congress’ intent to provide broad discretion to
the Council to recognize the histaric participation of fish processors pursuant to the AFA co-op
model or any cther marmer the Council deams appropriate. Based solely on the legislative history,
we believe anargmanmbemadehosuppmthz(:omul 's developing a program ndey which .
catcher vessels firin cdopaiatives fo-receiveagea dtocatict of rockfish TAC and deliver
mmmhmapmcularmdepxm However,\mliksDOJ’sdmnnxmdnm:aspect
to the AFA cooperatives, we do not believe a credible argument can be made that FCMA antitrust
mmmtywmﬂMmewaﬁvumtheCGOAmckﬁahﬁm After reviewing
DOJ’sAFAopm:on,webehevesecnmsozdoesnotpxov:deasolzdbansuponwmchh
conclude that FCMA immunity could extend to cooperatives in the rockfish fishery that include
processor-owned cateher vessels. The factors DOJ relied upon to determine that AFA
cooperatives that include processor-affiliated camhermselscouldcnjoymtmstmmumty under
the FCMA are not present in this case.

Notwithstanding the lack of antitrast ammunity, harvesting cooperatives established pursuant to
section 802 that include processar<owned or affiliated vessels may be able to avoid antitrust
ptoblems to the extent they operate consistent with the “Asntitrust Guidelines for Collaboration
Among Campetitors,” issued by DOJ and the Federal Trade Commission (FTC) in August 2000.
The Guidelines state DOJ’s and FTC’s antitrust enforcement policy with respect to competitor
collaborations. As NOAA-GC has explained with respect to harvesting cooperatives under the
crab rationalization program, ' generally, if the activity of the cooperative does not have an
anticompetitive effect and promotes efficiency, it is unlikely DOJY would determine the activity
violates the antitrust laws. Howovez, some activities by members could, under certain
circumstances, violate the antitrust laws.

We stress that while this memorandnm provides a credible basis for the Council to develop AFA-
style cooperatives, it does not provide a basis for arguing such cooperatives would have antitrust
immunity, As with crab harvesting cooperatives, we strongly recommend that counsel for non-
FCMA cooperatives consider seeking a business review letter from DOJ before commencing any
achvitytfﬂ::ymmnabontthelegnmyofmmchm propased conduct under the

antitrust laws.

cc:  Jane Chalmers
Sam Rauch

John Lepore
Jim Balsiger

4 Memxwandom for James W, Balsiger, Administrator, Alaska Region, from Lisa L. Lindeman, Alasks
Regional Counsel, “Harvesting Cooperztives under the Crab Rationalization Program,” December 4, 2004,

9
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ATTACHMENT 3

UNITED STATES DEPARTMENT OF COMMERCE
Netiona! Ocusnic and Atmospharic Administration

Office of General Counsal
PQ Box - 21109

‘Juneaw. Alasks 938021109
Telephane (807) S88-7414

Saptaezber 20, 1993

MEMORANDUM FOR: North Pacific Fishery Managemant Council
' W i . e meem e s
s~ PROME ~ risa L. I“ ! o

NOAA General Counsel--Alaska Region

SUBJECT: - . Magnuson Act authority to allocate fishing
and processing privileges to processors :

BACKGROUND

Thae Nozth Pacific Fishary Management Council (NPPHC) ias
currently reviewing potential elements and options for the
Comprehansive Rationalization Plan (CRP) in the North Pacific
groundfish and crad fisharies. One of the slemants, initial
assignment of quota shars, gurrantly contains five options for
congideration by tha NPFMC. ©One cption is described as
initially allooating a portion of the harvesting quota share to
processorg undex 3 limited access system. Another opticn, known
as the two-pis syaten,” is described as allocating Individual
Processor Qucta (IPQ) to proccessors, creating a limited access
syatem for processing in addition to a limited access system for
harvesting. Proponents. of an initial allocation to processors
contand that allocationa of  £ishing privilegas =must ba fair and
equitable and nust consider past and current participation in the
fisheriea. They argue that allocating fishing privileges only to
the harvesting flest fails to recognize the participation and
capital investmaents made by the processing sector of the fishing

industry. .

You have requested a legal opinion from NOAA General Counsel
as to whether the NPFNC and the Secratary of Commarce (Secretary)

'As of June 28, 1993, thers are five racommended optione for

the initial assigmment of quota share: .
(A) to vessals or vassel owners at the time IFQ is issued;

(B) to vessel owners at time of landings activities, .
considering two general types of recipients: (1) those
still in the fisheries and (2) those who hava exited
the fisheries; ]

(C) assign harvesting quota share to other fisheries
investaors incl pxocessors, skippers, and crew;

(D) coastal comrunities; and - T

(E) assign separate processor quota share (the two-pie
aysten). -




have the statutory authority under the Magnuson Fishery
Conservation and Management Act (Magnuson Act or the Act) to
implament either of thesse two ions. This memorandum answers
these questions first by analys vhat types of allocations ars
authorized under the Act and then analyzing wvhether the Act
::ﬁ.n- that -all allccations be allocated among harvesters. The
section of the msmcrandim presants a mr! of issues that
may arise vhen a Councjl considers making allocations to persons
harvestars. : C

SUMMARY OF FINDINGS

1. There is authority under the Magnuson Act to allocata
fishing privileges. 'The Magnuson Act requiraes the Councils and
the Secretary to implenant measures regulating fishing that are
necessary and appropriate for the conservation and management of
the fishery. The Councils and the Secretary also have the
authority to limit af:;n to one or more figheries. Access to
these fisheries is linited by the allocation of fishing

privileges. :

2. . The Magnuson Act defines “"fishery® as one or more stocks of
fish and any fishing for such stocks.. The tara "fishing® under
the Magnuson Act includes hnrvut.inz activities and operations
at-sea in support of or-in preparation for harvesting activities.
At-sea processing is gn oparation at-gea in support of
harvesting. On-shore’ processing is not "fishing."

2In a memorandum from Chris Oliver dated August 13, .1993, a
third question was  also asked: IZf there is authority under ‘the
Magnuson Act to allocate harvesting or processing privileges to
procassors, are thers any legal obstacles to allocating those
privileges to foreign-owvned processors? The answer to this
quastion will require nore legal analysis than time permits
before the Se; Council meeting. However, a mamorandim
addressing this question can be prepared and presented at the
December Council meeting if the Council is still interested in
the answer to. this question. Mr. Oliver’s xemorandum is attached '

to this memorandum..

3por purposes of this memorandum, "on-shore processor” means
processors that are located landvard of the baseline of the .
. United States and "on-shore processing® means processing
activitiea conducted at facilities located landwvard of the
baseline. It is important to note that the definition of "on-
shore® for purposes of this memorandum differs from the
definition of “inghore" used in 50 CFR. 672.2 and 675.3. The
definition of inshore includes more than on-shore processors.
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3. Because the Councils and the Sacretary have the authority to
allocate fighing privileges, an IPQ aystem that allocates
Individual At-Sea Processing privilegas is authorized under the
Act. Allocations of other fishing privilaeges, such as at-sea
transshipping privileges and at-sea supply privileges are also
authorized. Howvever, an IPQ systea that ports to create and
alloccate individual on-shore processing privileges is not
authorized under the Magnuson Act.

e e —— = s e e
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fishing privileges to harvesters, processors and to other persons
or' groups as long as such allocations are consistent with the
national standards, including national gtandard..4,. other
provisions. of the Magnuson Act and other applicable law.

5. Any allocation scheme considered by the Councils and the
Secrstary that allocates fiahing privileges to persons other than
harvesters vill encounter fairness and equity questions that must
be addressed in the adminigstrative record.

CAVEAT

The reader should keep in mind that this memorandum does not
address the adequacy of any racord developed by any Council to
support tha creation and allocation of at-sea :ocasling
privileges or to support an allocation of fishing privileges to
on~shore processors. The analysis is conpletely theoretical;
Secretarial approval and legal defense of any measurs that
establishes at-sea processing privileges or that initially
allocates fishing priivileges to on-shore processors would dapaend
on the existence of a racord justifying the measure and
demonstrating the net benefits to be derived from implemantation.

DISCUSSION

When Congress charges an agency with the responsibility of
cazrying out a statute, such as the Magnuson Act, questions
concerning Congressional delegations of authority to that agency
may arise. Judicial review of an agency'’s interpretation of
statutory authority is_governed by the test set forth in Chevron
‘1Y U-) cal RBRESC B Palens SN Ing., - The
first part of the Che test requires a deteraination of
“"whether Congress has directly spokan to the precise question at
issue® and "whether the intent of Congress is clear.™ If not,

ne

‘467 U.S. 837 (1984). In this case, the Environmental
Protection Agency issued regulations based on its interpretation
of the Clean Air Act’s statutory language concerning treatment of
pollution sources within a single plant.

3



the second prong of the Chevropn test is applied and a.raeviewing
court must decids whether the agancy’s inferpretation is based on
a raeasonable canstruction of the statute.” In applying this
deferential gtandard of reviaw, the court should uphold an
agency’s int etation of a statnp it administers.as long as
the iliterpretation is permissidble.” If GOngruas wvas not

"clearly averse® to the agency’s intarpretation, and if ‘the
interprstation is,“not manifestly comtrary to the statute,” it
ShouId—bu- —FiBally,.canrts_should be most deferential’
reviewing court wouwld apply the Cheviun test deternmine whether
the Secretary has ths authority to develop and implement an IPQ
system, the Chevion-tast will be used in respending.to the
NPFMC’S quastions. . C, oL _

" There is no explicit language in the Magnuson Act
authorizing the Councils and the Secretary to establish an IPQ
limited access systam for processors or to allocate harvaasting
privileges to processors. Moreovar, Congreas’ intent concerning
the Councils’ and the Secretary’s authority, or lack theresof, to
establisgh either of these twvo systems is not clearly stated.
Failing to resolve the issue ng the first prong of the Chavron
test, an examination of the statutory language and thae ’

.- legislative liistory of tha Magnuson Act, past legal opiniocns and

casa lav is necessary to detaraine whether the Act contains
implicit authority to establish such systems.

I. All_ocai::l.ons that are authorized under the Magnuson Act.

Fundamental to answering the question of whether the
Councils and the Secretary have thd authority to allccate
processing privileges are the ansvers to the questions of what
types of allocations are authorized by the Magnuson Act and -
whather the Act requires that all allocations be allocated among
harvestars. ’

v Ui astecn 00

5467 U.S. at 842-43.

3 ] 732 rc snw-
210, 217 (D.D.C. 1990). .

stinson canning Co,. Y. Mosbacher. 731 F. Supp. 32, 37 (D.
Mes. 1990} . '

: . 924 P.2d
1438, 1_447 (oth cir. 1990). .



The anly ific reference in the Magnuson Act for
allocating priv egeg appears in subsection 301 (a) (4), or
national standard 4. Natioral standn:d 4 states: .

Any fishery nanaqeunt plan prcpcnd, and any reg\nation

ICR3 Sna D tunational
standudn for tishery cousa:vation and managament

(4) ConsetVation and managemant measures shall.
not discriminate betwvsen residents of diffarent States.
If it becomes necessary to allccate or aasign gighing
pfuusggl mng various United States fishermen, such
allocation shall be (A) fair and equitable to all such
fishernen; (B) reasonably calculated to promote
conservation; and (C) carried out in such a manner that

no particular individual, corporation, or other entity
acquires an axcesnivc share of such privilegaes.

(Emphasis added.) . Although.national -standard 4 contains the only
specific reference to allccating fishiiy priviledes, many' other
sqections of the Magrmuson Act focus on the Councils’ and the
Seecatary’s autbm.-ity to regulate fishing and the fishery.
Subsections.303(a). and (b) authorize the Councils and the
Sacretary to, prapare .f£ishaery management plans (FMPs) for - °
"gisheries.® Additionally, subsection 303(a) contains a list
of thosé provisions Congress, through the Magnuson Act, requires
the Councils and the Secretary to include in each PMP
Subsaction 303 (a) (1) (A). states that any FMP prcparbd nust
“contain the conservation and managexnent measures, -applicable to
ng and fishing by vessels of the United Statas:which
are (A) necessary and appropriate for the conservation and
managemaent of the figliery to prevent overfisking and to protect,
restore, and promote the long-term health and stability of the
figherv.” (Emphasis added.) Subsaction 303(a)(2) requires a.
description of the fishery. including all vessals involved,
£ishing gear used, actual and potential.revanues from tha
f£isherv. recreational interest in the fishery, and nature and
extent of foreign fishing and native American treaty fishing -

*16 u.s.c. 1851(a) (4).

. Vwpighery” is defined by the Act as "(A) one or more stocks

of fish which can be treated as a unit for purposes of
congservation and manigement and which are idantified on the basis
of geographical, scientific, technical, recreational, and
economic characteristice; and (B) any Lishing for such stocks."
16 U.S.C. 1802(8) (Emphasis added.) -

Comim oy
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~rights. The remaining subsections of 303(a) continue to focus on
other aspaects of the "fighery" or "fishing,%

Other support can be found in subsectiocn 303(b), and
spacifically subsection 303(b)(6). Subs 03(b) (6)

authorises the Cotncils and the Secretary to establish systems
for limiting access to the figherv in ordar to achieve optimm
yield. Pactors that need to bs considarad by ths Councils and

TR SECTECET LD rm Selridy )y el - Sl .t - i
would apply: present participation in the fishary: FKIGtGTicaY
riching practices in and dependence on the fishary:; the econocmics
of the fighery: the capability of f£ishing vegsels used in the
fishery to engags in other fisherigs) and.the cultural and.social
framevork relevant to the fishexv..

Givaen the Magnuson Act’s emplinsis on the Councile’ and the
Secretary’s autliority to regulate “fishing,® it legically follows
that, in order t¢ limit access, ths Councils and the Secretary
woultii allocate fiahing privileges to fish for one or more stocks
of fish.

- -

. Although it is clear that the Councils and the Secretary
have the authority to allocate fishing privilaeges, the next
question is what constitutes "fishing.®* "Fishing® is defined in
the Magnuson Act'at sqbnnct::ltm 3(10) as: . .

(A) the catching, ing or harvesting of f£ish; (B) the
attempted catching, » or hiarvesting of figh; (C) any
other activity that can reasonably be expected to rasult in
the catching, tiking or harvesting of figh: or: (D) any
operations at-gsea in support of, or in preparation for, any .
activity describved in subparagraphs (A) through (C). Such
tern does not include any .scientific ruenrchuactivity which
is conducted by a mcientific research vessel. ,

In 1978,. NOAA General. Counsel prepared a legal opinion
- analyzing the Secretary’s statutory authority to deny
applications for permits that wvould authorize foreign vessels to
operate in the EEZ. The Secretary wvanted to know whaethar she had
the authority to deny those peraits on the basis that U.8. fish

"Some cther sections of the Act are 2(b)(1)-and (3)
. (purposes of the Act -are to conserve and manage the fishery
rescurces off the coasts of the United States and to promote
domestic commercial and recreational fishing.) 16 U.S.C.

1801(b) (1) and (3)..
236 U.s.C. 1802(10).
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processors had the capacity or intent to receive and process the
fish concarned. Although the 1978 legal cpinion addresses a
different question than the ones before the NPFMC nowv, its
analysis of the tera "fishing® and conclusion that the tezra
n"fishing® included processing conducted at~sea but did not
dj.ixcludoiproﬁsssing conducted on-shore are relevant to. this
scussion. ) '

"~ Pirst; the-1978-opinion intexrpreted subsection 3(10) (D) as

described in subparagraphs.-(A) through (C) .
processing is “at-sea." Second, it interprated section
3(10) (C) as not including on-shore processing as “fishing:® .

In our view, the logical interpretation of sectiom 3(10) (C)
would restrict its application to activities at-sea which
directly result in the catching of fish. An activity on
land which merely provides an incentive to catch fish is
ingsufficiently related to the catch of fish to constitute
nfishing® under section 3(10)(C). This conclusion is
consistant with the legislative history of the FCMA which at
no point indicates that the: taxm “"fishing”® was intended to
include on-shore processing. . It is also consigtent with -
section 2(b) (1) which refers to the need.to ganage the - -
fishery resources off the -coasts of the U.S.

we .. The.1978. opinion concluded that the Secretary did not have
sufficient authority under the Magnuscon Act to disapprove the -
applications on the -basis that-U.S8...figh processors had the B
capacity or the intent to receive and process fish harvested from
the EEZ. This conclusion. led Congiess to amend the Magnuson Act
later that same year to provide the fecretary with the nacessary
statutory authority. That amendment™ bacame known.as the
processor preference amendment.

Most relevant to the immediate question of whether "fishing"
includes on-shore processing ars the changas that were not made
to the Magnuson Act by the processor preference amsndment.
Congress contemplated amending the definition of "fishing" by’
deleting subsection (D) in order to feparate “precaessing® fron
the harvesting aspects of "fishing." The term “processing®
would have been defined, thus clearly separating the two

YGeneral Counsel ‘Opinion No. 61, at 12 (1978).
“ra,, at 10 (1978). '

"Anthorization, Appropriations-~FPishery Conservation and
Management Act of 1976, Pub. L. No. 95=3)54, 92 Stat. 519 (1978).

%3, Rep. No. 935, 95th Cong., 3d Sessé. 2-3.
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activities. As finally passed, hovever, the amendment. did not
change the definition of "fishing® or define "processing."
Representative Murphy provided the following explanation for the
decision to leave the definitions unchanged:

In the end, we decided to leave the [ﬁagmuon ict]
definitions unchanged on this point vhile, at the same tinme,
clear the act vas intanded to benafit the entire

the understanding of the House that "£ighing® in gection 3
of the [Maghuson Act] dpes include ® essing” and that,
for that reason, the proposed clarification is unnecessary.

124 Cong. Rec. HB265-66 (August 10, 1978) (statement of Rep.
uurg: ). Alth Representative Murphy stataed that the
definition of “fisghing® includes “proccessing,® he did not clarify
whether his use of the term "processing® included only at-sea
processing or both at-sea and on-shore processing. .

Despite Representative Murphy’s lack of clarification, the
definition of “fishing® in the Magnuson Act continues to exclude:
on-shore processing. The 1978 legal cpinicn concluded that

. subgection (C) did not include any processing activities, ana

that subsection. (D) included processing activities but only those
conducted at-sea. Congress’ contexmplated changes would only have
deleted subsection (D) from the f£ishing definition in order to
Reap the entire definition of "fishing® related to catching,
taking, or harvesting, and not to processing. When Congress
chose not to amand the definition, but clarified that the
definition included processing, it had to be referring only to
subsection (D). Even with the knowledge that NOAA General
Counsel interpreted subsection (D) as applicable only to at-sea
procaessing, Congress did not delete the phrasa "at-sea® from the
definition. Therefore, only procaessing at-sez is considered
fishing under the Magnuson Act. On-ghore processing does not
conatitute "fighing® as that term is defined by the Magnuson Act.

If "fishing® does not include on-shore processing, then can
the Councils and the Secretary establish an IPQ limited access
systen that creates and allocates on-shore procassing privileges?
Basad on the preceding diecussion, the Councils and the Secretary

.do not have the authority to allocate on-shore processing

privileges or establish a systea that contained such allccations.
Assuming that the twvo-pie system is one that includes allocations
of on~shore processing privileges, it would most likely fail
under the Chevron test as an unreasonable agency interpratation
of statutory authority. Therefore, this memorandum concludes

" Watwe ' 'eflarT a0
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that the portion of the IPQ option that allocates individual on-
shore processing quota would be an invalid extension of the
Councils’ and the Secretary’s statutory authority.

The NPFMC may be presented with the argument that subsection
303(b) (10) of the Act would provide the Councils and the
Secretary vith the authority to allocate on-shore processing
quota. Subsaction 303(b) (10) states:

-Any
Council, or by the Secretary, with respect to any fishery,
may--(10) prescribe such other zeasures, requirements, or
conditions and restrictions as are datermined to be
necessary and appropriate for the conservation and
nanagezent of the fishery. ) .

Proponants of the two-pie systea may argus that an IPQ system is_
necessary and appropriate for the congervation and management of
the fishery bacause conservation and managexent measures include
the promotion of econcmic and social goals included in the
Magnuson Act. Establishing an IPQ systea would achieve the:
Magnuson Act’s aconomic and social goals because on-shore
pracessors would not be at a competitive disadvantage amd@ =
possibly driven out of busiBess as the at-sea processing sector"
drove up the price. of fish. An IPQ system would balance the
playing field so that on-shore processors and the communities
.that. benefit.-.econcnically, . accially and:.culturally fxrop the.. ...
aexisterice of an on-shore processor would bé Prot Y. e

This argument fails to withstand gcrutiny on two grounds.
First, subsection 303(b) (10) wvas not -included.by Congzess as a
means for the Councils and the Se to circunvent any limits
on their statutory authority contained other sectiona of the
Magnuson Act. Subsection 303 (b) (10) provides the Councils and
the Secretary with the discretionary ability to develop necessary
and appropriate conservation and managemant measures not
enumerated in subsections 303(a) or (b). To interpret 303(b) (10)
in such a sveeping manner would swallow up the other provisions
of the Act. Second, there is nothing within the subsection to
expand the definition of fishing.

7See Attachment (memorandum from Chris Oliver dated August
13, 1993).
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conduct onerations in support of or In preparation for

g:ing the sane -ta'tutog amt§YU1l p:aioi:tid‘ earlier, the
-.Councils and.tha Se ary have the a to allocats fi
comeils sd the Sectatary. have the wsehority to sllooatd fishing

a reasonable of statitory authority. .
Therafore, that portion of the two-pie syastem that allocates

Individual At- Processor Quota, or that allocates at-gea
is authorized. Although the twe-pia
system currently envisioned by the NPFMC would be beyond the

Councils’ and the Secretary’s authority to implement, a system
that allocates at-sea processing privilegés based on at-sea
processing hiastory would indirectly allocate a portion of the
total allowvadble catch for on-shors processing. Such indirect
allocation to on—-shore processors has bsen ﬁncognizcd as a
legitimats exercise of .statutory authority. It must be
stressed that such a system would have to be supported by an
adequate record and a Secretarial finding that the systen is

consistent with the Magnuson Act and other applicable law.

It is important to note that, in addition to the Councils’
and the Secretary’s authority to &Ilvcatérat-sea-processing..... .
privileges, it is also wi o Ry e
authority to allocate privileges for .activities conducted at-sea
that are in support of, or in preparation for, the catching,
taking or harvesting of ‘fish. Such at-sea activities coul
include transshipping, fueling, or crew provisioning to list just
a few examples. To repeat, the Councils and the Secretary would
have to provide a record that justify such an allocation under
the Magnuson Act and other applicable law. -

YI. Does the ungnuson act raquito' fhut all fishing privileges be
allocated among harvesters?

Although it is within the Councils’ and the Secretary’s
discretionary authority to allocats fighing privilegas among only
harvesters, does the Magnuscon Act actually limit the Councils’
and the Secretary’s authority to making allocations opmly to
persons that have a harvesting history or are currently

See Memorandum dated December 1, 1989, for the North
Pacific Fishery Management Council from Margarst H. Prailey and
Craig R. O’Connor re: Limitations on Roe Stripping (concluding
that on~shors processors could only ba, regulated indirectly as an
incidence of managing "fishing.® -

10
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harvesting fishery resources? Statutory languagc and past
allocations demonstrate that the Magnuson Act authorizes the
Councils and the Secretary to allccate fishing privilaeges to a
wide range of individuals or groups, and does not limit those
allocations to only harvesters.

The Act authorizes the Councils and the Secretary to
establish FMPs that cantain measures applicable to fishing that
are necesan:y_ anﬂ.apprnp:iatq £n: mmm and panagenent .
stability ot the 21
discuasion, harvesters, al ‘with at-sea processors,
transshippers, suppliers, and othar paergons involved.in at-sea
support activities, are all fighing. Because the Councils and
the Secretary ares authorised to rsgulate fiahing by making
allocations of fishing privileges, . these "fighernen® are all_
examples of persons to whom tha Councils and Secretary can’ .
allocate fishing privileges. This ana1¥31- alone demonstrates
that authority to allocate fishing privileges under the Magnuson
Act extends beyond the harvester.

Pravious allocations made by the s.crctary algo support the
interpretation that the Magnusen Act authorizes the Councils and
the Secratary to allocate fishing privileges to various persons
and groups and not solely to harvesters. Ona of the most well-
known allocations is the surf clam and ocean quahcg ITQ system.
In this plan, the Mid-Atlantic Council chose to:allocate surf.
clam and ocean quahog quota initially to vessel owners. Initial
allocations of harvesting privileges ware nade to vessel owners

. based on the vessel’s Eeporttd landings between January 1, 1979,

and December 31, 1988. The regulations also provide for the
transfer of allocation percantage or cage tags to."any person
eligible ts own a documented vessel under the terms of 46 U.S.C.
12102(a) . " By selecting vessel owners for initial allocation
and anyone who can document a vessel under 46 U.S.C. 12102(a) for
‘transfers of allocation percentage or cage tags, the Mid-Atlantic
Counecil clearly chose to allosato ITQ to persons that may or may
not have ever harvested figh. While the specific question of

P16 U.S.C. 1853(a) (1) (A)-
Y350 CFR 652.20(a) (1993).
250 CFR 652. 20(£) (1) (1992): -

Brnis allocation decision was raised in Sea ¥Watch
.« Plaintiffs claimed that the
allocation to vessel ovners was unfair and inequitable because it
"ignored tha high rate of vessel turnover in the. industry,
excluding individuals vith a substantial catch history who
recently sold a vessel, and avard{ed) a "windfall®” to individuals

11



whether the Councils and .the Secretary had the authority to
allocate fishing privileges to vessel owners was not raisad,. a
reviewing court found that the Secrstary had the authority te
astablish an ITQ system and that the sur? clam and ocean quahog
ITQ system vas supported by an administrative recgrd that
justified the Secretary’s decision to approve it.

Another example is the Cammunity n&olopi-nt Quota (CcDQ)

———--—-allocation e by Azendpant 18- to. the FMP- for. the Groundfish

Fishery of the Baring Sea Al 30 Islands A8~ (BEAT) ARG~ r-rer s
stated in the regulations, .fone half of the pollock TAC placed in

the reserve for each subarea will be assigned to a Westérn Alaska

CDQ for each subarsa....Fortions of the CDQ for .each area may be.
allocated for use-by specific western Alaska commmities in. .. .- ..
acgordance with the community fishery developzent plans . . . _

.*®  The se behind -the+atlocation:Was.2to-halp.davalon . i o . ..
comnarcial fisheries in western-Alssks commmnitios® and one of -
the eligibility requirements vas that a coamunity not have
previously developed harvc-t:l.ng or gmulinq capability
suztiaicnt to support substantial fisheries participation in the

BSAI.

. An ugv.ment that the language in national standard 4 limits
. the Councils and the Secretary to allecating fiashing privileges
to U.S. fishermen has not bean supportad by a reviewing court.
P (R eal anged the Secretary’p aiiocetion of pe
Fishermen (AIF) len e Saecretary ocation of pollock i
and Gulf of Alaska Pacific cod to the iml:orc camponent, claiming .
that such allocations wvers outside of the Secrstary’s statutory
authority. Arguing that because the {nshore component included
on-shore procaessors and national standard 4 authorizes
allocations only to U.S. fisharmen, wvhich does not include on-
shore processors, AIF asked the court to find the allocation
invalid. The judge disagreed with AIP, finding that "national
standard 4 does not aexpress ’‘clear Congressiocnal intent’ to

with little or .no [catch] history who recently purchased a
vessel.” Ruling on vhather. the allocation was fair and equitable
under naticnal standard 4, rather than an unauthorized extension
of the Secretary’s authority, the court did not agree with
plaintiffs’ claim and found that the racord supported the Mid- -
Atlantic Council’s use of vessel, rather than individual, catch
data. Se¢a Watch Int’l v, Mosbacher, 762 F. Supp. 370, 377
(D.D.C. 1991). '

*14,, at 375-76.
B50 CFR 675.20(a) (3) (1) (1992).

%59 R 46139, 46139, 46140 (1992) (codified at 50 CFR part
675) (proposed October 7, 1992). *
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prohibit the allocation vhich AIF challenges” and found that the
challeng ations allocated fiehing privileges among
fishermen.” Judge Rothstein continued by stating that “[the
regulations] in effect regulate offshore catchar-processors,
which voulgd othervise preezmpt the coastal sector of. the fishing

industry." .
Based on this analysis, there is no explicit or implicit

- - -

- Eeior e Faa » : . P [(ANin
privileges only to harvestesrs. To the contrary, the Hagnusog Act
has been construed as authorizing the Councils and the Secretary
to make allocations of fishing privilaeges to harvesters as well
as other persons or groups. Ralying on the authority establighed
by this interpretation, the Councils and the Secretary liave
allocated fishing privileges among varicus. Mfighermen,® . . .
harvestars as wall as others:. And as long as an-allocation is™ -
consistent with the Magnuson Act and other applicable law, a
reviewing court is not likely to datarmine that such an
interpretation is "manifestly contrary® to Congressional intent.

III. Allocations of tishiﬁg priélléddq’iﬁpt.b@ consistent with -
national standard 4. - et el e e s

_. It is important to.keep in mind that any allocation of
fisbing privileges must be consistent-with national. standard. 4.
Naticnal standard 4 requires that allecations be fair and.. - :-..
equitable, reasonably calculated to promots conservation and .
carried out such that no particular vidual, corporation or
other entity dcquires an excessive share of fishing privilegses.
Any allocation scheme that a Council selects must demonstrate how

it complies with these thres requirements. .

Racognition of capital investment and past participation of
processors, spacifically on-shore processors, in the initial
allocation of quota share raises several fairness and equity
difficulties. First and foremost is the fact that allocations of
fishing privileges that benefit one group to thae axcluaion or
detrizent of another must be justified in the administrative

ecord developed by the Councils and the Secrstary. If a Counecil
adopts an allocation scheme that allocates fishing privileges to
vassel owvners, leaseholdergs and on-shore processors, for example,
it will have to explain vhy other participants, such as skippers
(:Td crevmembers, were axcluded froi receiving an allocation.

a ' civ. No. 92-870R,
Order at 17 (W.D. Wash. July 24, 1892).
2r4,, at 18, "
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Compounding the difficulties in developing such a
justification is determining how much quota to allocate to
persons that do not have a documented catch history. can on-
shore processor investment in buildings and equipment be equated
to catch histories and investments in vessels for harvesters guch
that the allocations would résult in a fair and equitable
distribution of fishing privileges? 1If a Council can devige a

iate allocation of quota shares

determining the appropriate allocation of quota ghares for .
skippers and cCrewvmembers. -It is a question vhether tha Councils
and the Secretary vould be able to adequataly justify an
allocation scheme that allocates fishing privilages to soma .
participants that. cannot document a catch history but axcludes
other participants that cannot document a catch higstory. It mst
be resazbered that the Councils and the Secratary clearly have
theauthority to allocate fishing privileges among those parsaons
deépendent on the fishery. Howaver, the Councila and the
Secretary must be able to justify the allocation scheme as fair
and equitable and not arbitrary and capricicus.

A third problem is that any initial allocations of fishing
Privilegas to persons other than harvesters may represent a
reduction to quota available for harvesters. The allocation
"pie® is a finite rasource; an allocation of fishing privilege to
one person represents a loss of f£i privileges to anothar.
Finally, an initial allccation of £i privilegas to vesssl
owners or skippers results in an allocation of fishing privilages
to U.8. citizens due to U.S. Coast Guard documantation laws and
manning requirements. Allocations to some crovmenmbers or on-
shore processors may result in allcéations to alien crawmambera
or foreign owners. . .

.

Because of the implications of each allocation scheme, ‘it is
important for a Council to examine the goals and cbjectives to be
attained by allocationa of fishing privilegaes and determine which-
allocation scheme will achieve the desired results.

CORCLUSION

In conclusion,. an allocation scheme that allocates at-sea
processing privileges is peraissible under thas Magnuson Act. As
long as the Councils and the Sectretary allocate fishing
privileges to achieve a purpose recognized under the Act and that

. furthers the achiavemant of optimum {iold and is consistent with
the national standards, other provisions of the Magnuson Act and
other applicable liw, ROAA General Counsel concludes that such an
alloccation scheme is authorized under the Act. However, it mast
be stressed that the more complax the .allocations and the basis
used for dividing those allocations among participants, the more

b )
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difficult it could be to defend under an arbitrary

and capricious

standard and the more costly it would be for the National Marine

Fishaeries Service to implement.

cc: Meredith J. Jones

Jay 8. Johnsan

Attachment
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Donald K. Hansen
Chairman
Pacific Fishery Management Council

7700 NE Ambassador Place, Suite 200
Portland, OR 97220-1384

Dear Mr. Hansen:

This letter is in response to the Council’s request for legal review of the Trawl Individual V)

Quota alternatives that have been preliminarily adopted for analysis. We have not
concluded our review of the entire program, which will continue during the development
and consideration of the program. We do, however, have several comments at this stage

of development.

First, we stress that a proper written record, including a detailed explanation and
justification for the various alternatives and their major components, is required for
agency decision making. NMFS needs a clear record of the rationale in order to make
(and defend if necessary) a reasoned decision on approval and implementation. We will
continue working with Jim Seger and Merrick Burden to ensure that the rationale and
justification are sufficiently documented as part of the Environmental Impact Statement
and associated documents.

Next, we have determined that several provisions of the shoreside cooperative proposal
are not consistent with the Magmison-Stevens Fishery Conservation and Management
Act (MSA), 16 U.S.C. §§1801 et seq. 'As you will recall, GCNW’s letter of Jupe 10,
2005, which is enclosed, stated our opinion that “under the MSA, ro program that
amounts to an allocation of shorebased processing privileges can be implemented (except
for one recent exception for specific Alaska fisheries).” Additionally, we stated that “a
limit could not be placed on the number of processing sites if the purpose were to allocate
shoreside processing privileges.” We also stated that “requiring that fishermen sell their
fish only to specific processors that hold IFQ is the equivalent of allocating on-shore
processing privileges and thus is not authorized by the MSA.”




The following provision of the altemative entitled “Co-ops for Catcher Vessels
Delivering to Shoreside Processors” adopted by the Council at its June 2007 meetmg
limits the number of processing sites in order to provide those sites with processing
privileges and therefore is beyond the agency’s authority under the MSA:'

In the first two years of the program, the only shomdepmcessors that are
elxgible © get Shomxde Pﬂ)m (SSP) Permits and receive fish from whiting
¥ essed af IeaﬁlOOOmtofwhmngm

" each ofany oo years o 1998mrough

e e e e RARV

The following provisions of the June 2007 shoreside co-operative altemative obligates
catcher vessel deliveries to a specific processor and thus establish a specific amount of
whiting that must be delivered to specific shoreside processors. These provisions have
the effect of allocating shoreside processing privileges and therefore are beyond the
agency’s authority under the MSA.

--During the first two years of co-op formation, permit owners that join a co-op
shall be required to deliver their whiting catches to the co-op qualified processors
that were the basis of their landing history during the period Years Option 1,
2001; Years Option 2, 2000; Years Option 3, 2000-2603. Determiration of the
processor(s) to which a permit holder is obligated will take into account any
suceessors in interest (see following paragraph). Transfers may take place within
the co-op between permit holders to allow a permit holder to make deliveries
exclusively to one processos so long as the total allocation received by the co-op,
based on the permit holders that are members therof; is distributed between the
various co-op qualified processors on a pro rata basis based on the landing histary
of the membets of the co-op during the period [SAME YEAR(S) SELECTED
IN THE FIRST SENTENCE].

—~After the first two years: (Option 1: catcher vessels are “released from delivery
obligations to the processor(s) that were the basis of its history.”) Option 2:
Thereafter any catcher vessels participating in a co-op is linked indefinitely to the
processor they are delivering to under the initial linkage requirement. The permit
can sever that linkage by participating in the non-co-op fishery for a period of
[Options: 1 to S years]. After completing their non co-op obligation, the permit
is thea free to reenter the co-op System and deliver to a processor of their
choosing. Once the vessel reenters the co-op system and elects to deliver their
fish to a pracessor, a new lmkaga is then established with that processor. Should
thepcnmtlatzrchoosem bréak the new linkage, the non-co-op participation

requirements again apply.

—Co-op allocation: Each year NMFS will determine the distribution to be given to
each co-op based on the landing history calculation of catcher vessel permits

'We are working from a draft prepared by the Council following the Council meeting,
dated July 11, 2007, which incorporates revisions by the Council to earlier drafts.



e e oahichr IS THE SEREETOT proGossor 1 ths tnsfer is bemporary or the transferee

registzred to participate in the co-op that year. In addition, NMFS will determine
the landing history linking each co-op to each processor, if any.

—Mutual agreement exception: By mutual agreement of the catcher vessel permit
owner and shoreside processor to which the permit’s catch is obligated, a catcher
veseel may deliver to a shoreside processor other than that to which it is obligated.
Thctransfermaybetempomry or permanent. Inelthercasethe vessel'scmh

processor if the transfer is pamanent) subject to the terms of the transfer
agreement. To make an additional change from its processor link (a change that
is not by mutnal agreement) the permit will need to be used in the non-co-op

fishery for the prescribed time.

—Inter- ot intra- co-op transfers by limited entry permit owners must deliver co-op
allocation (shares) to the shoreside processor to which the shares are obligated
unless released by mutual agreement,

—If a shoreside processor transfers its SSP permit to a different shoreside
processor or different owner, the catcher vessel’s obligation remains in place
unless changed by mutual agreement for participation in the non-co-op fishery.

We are aware that the alternative contains provisions that proponents may suggest
eliminate the allocation of processing privileges: the shoreside processor limitation is for
only the first two years of the program; the catcher vessel- processor linkage or obligation
is for only the first two years of the program under one of the options; catcher vessels are
not obligated to join a co-op and thus be obligated to a processor (instead they would fish
in the non-co-op fishery where the quota is available to all catcher-vessels in the non-co-
op fishery); and the obligation can be extinguished by mutual agreement of the processor
and the catcher vessel, These provisions do not, however, eliminate the allocation, under
certain circumstances, of the shoreside pracessing privilege. In general, the portions of
the shoreside proposal that are not just a continuation of an existing management system
include one or more of the elements that are beyond the MBA authority.

As we noted in our June 10, 2005, letter, it is “NOAA’s longstanding opinion that the
MSA does not provide the legal authority to establish a ‘ptocessor quota’ system for
shorebased processors,” becanse shorebased proce.mng is not “fishing™ as that term is
defined in the statute. The legal basis for this opinion is detailed in the enclosed
Memorandum for North Pecific Fishery Management Cmmcd &om Lisa Lmdetnan,
NOAA Rzglonal Counsel. Alaa!nRegmn, Magnus ate £is

: 18 er 2 1993 Nothmg m any subsequent
!eg:slanon cbanges our legal annlysxs n xeeoput:on of tds legal opinion, Congress
specifically passed Jegislation to authorize processor quotas in the American Fisheries
Act, Div. C, Title I, Subtitle I, Pub. L. 105-277, and in the Consolidsted Appropriations
Act of 2004 , Pub.L. 108-199, section 801, which amended section 313() of the
Magnuson-Stevens Act (the crab rationalizetion program). The recent Magnuson-



Stevens Fishery Conservation and Management Reauthorization Act (MSRA) does not
change our 1993 legal analysis. While section 303A of MSRA adds specific
consideration of processors among other sectors or participants in several sections, it does
not make any modifications to the basis for NOAA's 1993 opinion. Significantly, section
303A specifically establishes the requirements for a “limited access privilege program to
harvest fish”. 16 U.S.C. §1853a (emphasis added).

-~ We are gvailable ¢ vwork with the staff, the TIQC and the GAC to modify the alternative

 such that it is consistent with the MSA and; fo the €xtent possible, meets the goal§ of the .

original language.

We are aware that the Council has asked specific questions about any potential anti-
competitiveness implieations of the alternatives, including the processor linkage in the
mothership coop and the issue of excessive shares. We have initiated informal
discussions on the alternatives with the Department of Justice, with the intent of notifying
the Council of any issues in a timely manner.

We look forward to continuing to work with you as you move forward on this important
rationalization program.

Sincerely, -

NW Regional Counsel
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June 10, 2005

- Domald K. Hansea - -
Chairman

Pacific Fishery Management Council
7700 NE. Ambassador Place, Suite 200
Portland, Oregon 97220-1384

Dear Mr. Hansen:

This letter is in response to your letter, dated January 27, 2005, in which you requested a NOAA
General Counse! opinion on any legal issues or constraints posed by several alternatives under
consideration during the ongoing development of a possible individual fishing quota (IFQ)
program for the West Coast limited entry trawl groundfish fishery. Mariam McCall, representing
NOAA General Counsel, provided oral responses to the letter at the February 23-24, 2005,
meeting of the Ad Hoc Groundfish Trawl Individual Quota Committee. Her responses have been
incorporated in the Draft Summary Minutes of that meeting and are summarized below.

Questions 1 and 2;: What are the legal issues or constraints posed by *“allowing IFQ to be held
(owned) by fish processors, at any time," and “issuing IFQ to fish pmcessors at the time of initial

allocation of shares"'" )

Response: The Council has considerable leeway in making the decision about who may be issued
or hold IFQ; processors as well as other groups or persons could be issued or hold IFQs.. Any
allocation decision must have a record developed t6 supportit. As part of the record, the
requirements of Magnuson-Stevens Fishery Conservation and Management Act (MSA) National
Standard 4 and section 303(b)(6), among other provisions, must be considered.

Question 3: What are the legal issues posed by requiring fishermen to sell their fish to particular
processors by establishing a license limitation system for processors or an individual processirig
quota (IPQ)? The Council also requests information on other legal issues that might be
associated with limiting the processors to whom a harvester might sell fish.

Response: As you are aware, it is NOAA's longstanding opinion that the MSA does not provide
the legal authority to establish a “processor quota” system for shorebased processors. See
Memorandum for North Pacific Fishery Management Council from Lisa Lindernan, NOAA
General Counsel, Alaska Region, Magnuson Act authority to allocate fishing and processing
privileges to processors, September 20, 1993 (enclosed). Thus, under the MSA. no program that
amounts to an allocation of shorebased processing privileges can be implemented (except for one
recent exception for specific Alaska fisheries). As for any potential legal issues, providing a
legal opinion on a hypothetical program that assumes new authority to establish limited entry




systems for processors is difficult because the parameters of the hypothetical program have not
been developed. Iunderstand you are interested in having the antitrust questions referred to the
Department of Justice, however, it is unlikely that DOJ could provide meaningful advice at this
point in the process. As you are aware, DOJ provided comments on a proposed Alaska crab [PQ
program in August of 2003. At that time, the crab program had been developed in detail by the
Council, and legislation authorizing it was anticipated shortly. Enclosed is a copy of that letter
from DOIJ to the NOAA General Counsel.

Quesuon 4: What are the legal issiies posed by requmng Hx_at 'ﬁsmmmrﬁsh L e
processors that hold IFQ? The primary difference between this and an [PQ program would be
that the processors ang fishers would purchase their individual quota from a single IFQ pool
rather than pools split into IPQ and IFQ.

Response: Requiring that fishermen sell their fish only to specific processors that hold IFQ is the
equivalent of allocating on-shore processing privileges and thus is not authorized by the MSA.

Question 5: What are the legal issues posed by limiting or restricting in any way the number of
fish processors that may purchase fish from fishermen?

Response: In general, a limit could not be placed on the number of processing sites if the purpose
were to allocate shoreside processing privileges. However, the licensing or permitting of
processor sites could be allowed for enforcement or monitoring purposes, as long as the
requirements were necessary for the conservation and management of the fishery and not a
disguised limited entry program. Incidental allocation consequences could be permissible
depending on the record. Provisions that have the practical effect of limiting the number of ports
or sites to which deliveries could be made could be defensible if the record is clear that they are
designed for biological, conservation or management purposes.

Question 6: What are the legal issues posed by accumulation caps, including whether there are
legal issues to be considered in developing options with different caps for different types of
entities and how the legal considerations may change on whether caps are applied to amounts
used on a vessel, amounts owned and amounts controlled (leased or owned).

Response: The response will depead on the record and the rationale developed to support
proposed caps, and the justification to support the measures as necessary conservation and
management measures. Once the Council has identified the accumulation caps to be cansidered,
and adequate analysis and background information is available, it may be possible to request a
Department of Justice opinion on antitrust or related issues. In general, while it is possible to
ascertain and monitor the ownership of quota as recorded with NOAA Fisheries, it would be very
difficult to ascertain and monitor the control of quota.

You also forwarded some questions that the [Q Committee included in the report of its October
2004 meeting. The report included two basic questions, First, if a rebuilding OY is exceeded,
would the IQ fishery need to be shut down? And second, could quota overages or underages be
rolled over to the next year?



Response: There is not a legal prohibition on doing this if the overall plan is swuctured such that
this makes biological sense. For example, the rebuilding plans, and the FMP itself, would need
to be structured to ensure that a variable OY (as a result of overages and underages) would meet
the rebuilding targets and the OY requirements. You would also have to deal with how.this
affected the rest of the groundfish fishery. Finally, there would need to be a conclusion that it
would not be so complex that in reality it couldn't be tracked.

As always, Mariam McCall and I are available to discuss these issues further, =

Sincerely,

Zﬁfﬁw

NW Regional Counsel

Enclosures
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