AGENDA C+4
JUNE 1992

MEMORANDUM
TO: Council, SSC and AP Members
FROM: Clarence G. Pautzke
Executive Director
DATE: June 18, 1992

SUBJECT: International Fisheries

ACTION REQUIRED

(a) Report on regulations proposed to monitor influx of fish products originating in the Russian
EEZ.

(b) NOAA-GC report on Sen. Stevens’ proposal to restrict U.S. operations if affiliated with
foreign operations in the Donut Hole. Take action as appropriate.

(© Status report on establishing permit conditions disallowing U.S. vessels from fishing in the
Donut.

BACKGROUND

Monitoring the influx of fish products from the Russian EEZ

Last January the Council heard concerns from industry over the influx of halibut and other fisheries
products from the Russian EEZ. U.S. vessels are legally operating in the Russian territorial waters
and returning their catch to U.S. ports. U.S. regulations would prohibit such catches in U.S. waters,
but do not restrict the current practice. NMFS advised it was developing regulations to monitor
landings. They would include check-in/check-out procedures, reporting requirements, and requiring
returning vessels to offload prior to fishing in the U.S. EEZ. The regulations would pertain not only
to halibut, but also to landings of other species. The Council wrote to the Secretary encouraging
approval of regulations as quickly as possible, by emergency action if necessary. A final rule should
be published soon under the Foreign Affairs exemption.

In related action, NMFS also is developing rules that will require vessels that have fished beyond our
EEZ to offload prohibited species such as crab, halibut, salmon and herring before fishing in the U.S.
EEZ. Another rule will make it illegal to land halibut under 32 inches, regardless of origin.

Copies of the above proposed rules will be available in your supplemental folders.
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Restrictions on U.S. operations affiliated with foreign operators in the Donut Hole

Last September the Council asked NOAA General Counsel to investigate the legal issues involved
in developing regulations and permit conditions that would prohibit any vessel or processing facility
from participating in fisheries under the Council’s jurisdiction if they were affiliated with foreign
operations in the Donut Hole.

In January, NOAA-GC gave a preliminary opinion that the Secretary could implement such
regulations, however, they would be difficult to enforce because there is little information on foreign
investment, and therefore, enforcement could be a problem. She suggested that the Council would
not need to take further action other than asking the Secretary to proceed with such regulations.
A final opinion from NOAA GCAK is under C-4(a) .

Permit Restrictions on U.S. Vessels in the Donut Hole

In December the Council approved proposed regulations drafted by NOAA GC that will require any
vessel owner or operator who applies for a federal groundfish permit to agree that the vessel will not
be used to fish in the Donut during the fishing year. The Council requested the Secretary to expedite
these permit restrictions to be effective early in 1992.

In January NMFS reported that regulations were in process to modify federal fishing permits that
would make it illegal to fish in the Donut by federally permitted vessels. It would also be illegal for
any vessel fishing in the Donut without a permit to have pollock on board while in the U.S. EEZ.
NMFS will report progress on these regulations.
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UNITED STATES DEPARTMENT OF COMMERCE
National Oceanic and Atmospgheric Administration

Oftice 2t Gerera: Counse!
PO. Bex - 21109 v AGENDA C-4(a)
Juneau. Alaska §9802-1108 - JUNE 1992

Teieonone 907) 586-7414

DATE: April 20, 1992
MEMORANDUM FOR: North Pacific Fishery Managemgat Council
THROUGH Lisa L. Lindeman ’7<£1,7; rqtz;chC,yyﬂdaau_
Alaska Regional céﬁnsel
Alaska
FROM: Robert Babsonw
Attorney
GCAK
SUBJECT: Application of Fisheries Regulations to Foreign

Parent and Subsidiary Corporations

INIRODCCTION

The North Pacific Fishery Management Courcil has recently passed
a resolution which provides that:

regulations be adopted and permit conditions be
implemented that would prohxblt any vessel or processing
facility from participating in any fishery under the
Council's jurisdiction if any such vessel or processing
facility is gwned in whole or in part by any corporation,
partnership or person that also g_:ggglz or ;gdl;gg;LV
owns, leases, Or charters in whole or in part a vessel
that engages in the harvesting, processing, or purchasing
of £ish taken from the international waters of the Bering
Sea. The term "participating in any fishery" includes
delivery of fish by a harvesting or tending vessel to a
floating or shore-~based processing facility and receipt
of fish by a floating or shore-based processing facility.
(Emphasis added).

Under this proposal, the Council would conditiorn the right =t¢
participate in the harvest of groundfish in the Exclusive Economic
Zone of the United States (EEZ) off the cocast of Alaska, or the
right to process such groundfish, upon whether or not the
applicant: (1) owns vessels that fish in the "Doughnut Hole" {(DH):
or (2) owns, or is owned by another entity, foreign or domestic,
that owns, diractly or through affiliates, vessels that participate

in the DH fishery.

In order to fully understand how the proposed regulation will
apply, the following examples may be of some assistance. In each
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In order to fully uncerstand hoWw the proposed regulation will
apply, the following examples may be of some assistance. In each
example, US Corp, a domestic corporation, owns Vessel 1, a United
States documented vessel, which is permitted to participate in the
groundfish fishery in the EEZ in Alaska. Given the language
emphasized above, the proposed regqulation would require that Vessel
1's groundfish permit be terminated in each example:

: US Corp is a domestic corporation which is
owned by United States citizens. US Corp owns two United
States documented vessels: Vessel 1 fishes in the EEZ,
Vessel 2 fishes in the DH.

EXample 2: Same as Example 1, except that US Corp is
owned by US Parent, a domestic corporation owned by
United States citizens. Vessel 2 is owned by US Parent.

Example 3: US Corp is a domestic cerporation which is
owned by Foreign Farent, a foreign corporation. US Corp
owns Vessel 1;' Foreign Parent owns Vessel 2
(foreign-flagged), which fishes in the DH.

¢ Same as Example 3, except that Vessel 2 is
owned by Foreign Affiliate, a foreign corpecration owned
by Foreign Parent.

- In addition, the proposed regulation would deny the right =tc
receive ¢fish harvested in the EEZ in Alaska to shore-based
processing facilities in the following situation:

Example S: Shoreside Corp, a domestic corporation, owns
a shore-based processing facility in Alaska which
receives fish caught in the BEZ off Alaska. Shoreside
Corp is owned by Foreign Parent, a foreign corporation.
Foreign Parent, either in its own name, or through a
foreign affiliate, owns a foraign documented vessel which
tishes in the DH.

SUMMARY

The legal issue presented by the proposed regulation is whether the
Secretary can deny a federal groundfish permit to a vessel cr
shore-based processing facility because its owner's corporate
affiliates, either foreign or domestic, own, charter, or lease
vessels which partizipate in the DH fishery. After review of the
applicable provisions of the Magnuson Act, as well as the

obligations of the United States under applicable treaty and
customary international law, we are of the opinien thar the
Council's proposed action can be legally implemented. The matter
is not completely free from doubt, however, and the proposal's
defensibility may well depend upon the scope of the regulation.
In particular, the relationship between the domestic corporaticn
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seeking a groundfish permit and its corporate affiliate (for wnese
activities in the DH it is being held responsible), may we.l pe
determinative. The more direct that relationship, as measurez bv
the percentage of ownership and/or control of the corporatiscns :in
question, the more legally defensible the program will be; the mcre
indirect and attenuated, the less defensible.

Finally, given the federal government's almost cemplete lack of
information on these corporate relationships, especially
relationships invelving foreign corporations, it must be pointed
out that the program will be difficult to enforce.

DRISCUSSION
L. MAGNUSON ACT

In-so-far as compliance of the Council's proposal with the
provisions of the Magnuson Act is concerned, the contrelling case
is i i 4 ba , 732 F. Supg.
210 (D.D.C. 1990) (hereinafter “NFI"). Under the ruling in NFT,
a measure applied to persons and entities within and subject t¢
United States jurisdiction is not invalid merely because it has the
effect of regulating their activities in international waters, sc
long as the measure is necessary to achieve statutorily permissible
conservation and management objectives. The court held that it is
not an impermissible extraterritorial application of United Statas
law simply because of such extraterritorial effects.

The Council, based upon sound scientific evidence, is proposing =3
place conditions on harvesting within the EEZ that are intended ==
indirectly affect harvesting outside the EEZ of stocks that the
Council has determined are the same or interdependent. So long as
adverse effects of the DH fishery can be shown upon the
fishery/marine resources of the EEZ, the Council's proposal should
be legally defensible. The court's holding in NFI with respect =¢
the question of extraterritorial application of United States law
is applicable to the Council's proposal as well, in that the
propesal will apply only to United States vessels fishing within
the EEZ.

Another basis for the court's holding in NFI was the "territecrial
effects doctrine", as interpreted in L i s Vv

, 731 F.2d 909 (D.C. Cir. 1984). In Laker (a=n
antitrust case), the court held that "rilt has long been settled
law that a country can regulate conduct occurring outside its
territory which causes harmful results inside its territcrcy."
Regulation under the "territorial effects doctrine” may nct ke
unreasonable. According to the Restatement (Third) of Fcreig:n
Relations law (hereinafter  "Restatement"), indicia  cf
reasonableness which seem applicable to the Council's prcposed
action are:



The extent to which the I regulated] activity...has
substantial, direct and foreseeable effect within &tne
territory:

Here, the impact of overfishing in the DH on the overall healtn of
the stock and on its abundance and availability within the ZE2
apparently has been scientifically established.

The connection between the regulating state and tle
person principally responsible for the regulated
activity:

Herae, the person principally responsible for the regulated activity
is the corporate parent, subsidiary, or affiliate of the persor
seeking a groundfish permit.

The character of the activity being regulated and the
“importance of regulation teo the regulating state:

Clearly, a strong case San be made for the importance ¢f regulatirg
DH harvesting activities. §Sge Restatement, Section 403(2).

Il. TREATY OBLIGATIONS

The primary legal concern under applicable treaty will be the issue

of "national treatment." National treatment is generally defined

as "treatment accorded within the national territories of a Party

upon terms no less favorable than the treatment accorded thereirn,

in like situations, to nationals, companies, products, vessels cr

other objects, as the case may be, of such Party." Department ¢<
e A , Ryl ommerce . :

<. . RNC * .,

el B 11 G £ Wil il 1

ou. , Department of State Publicat.cn
(1981), Part 1 at 42.
Thus, to the extent 2Zoreign-owned or =-controlled entities are
affected by the proposed regulation in a manner or to a degree
different than their U.S. counterparts, they may assert that the
regulation constitutes a denial of "national treatment." In order
for such a challenge to be successful: 1) there must be a treaty
or other agreement in effect that in fact accords national
treatment under the circumstances:; 2) the regulation must have 2
discriminatory effect: and 3) the discriminatory effect must ke
deliberate and without other valid basis.

The United States presantly has Treaties of Friendship, Commerce,
and Navigation (FCN) with two countries, Japan and Korea, which
grant national treatment to the citizens of each party. A third
FCN with Poland, with similar national treatment requirements, has
been signed but not yet ratified by the Senate. Each of these
FCN's, however, contains an exception to the requirement :Zcr
national treatment relating to "national fisheries" (Japan and
Rorea) or "national resources" (Poland). The Department of State
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has interpreted the applicability of the "national fisheries"
exception contained in these FCN's as being synonymous witn
"fisheries jurisdiction." Thus, the requirement that the parties
atford nat}onal treatment to the citizens of the other party doing
business in their country does not apply to the host state's
management of its fisheries. In the context of the Council's
proposed regulation, the "national fisheries" exceptions to the
”nat;onal treatment” requirements contained in these FCN's clearly
applies to the activities of vessels within the EEZ. In addition,
given Congress' recent inclusion of shore-based processing
facilities under the permitting authority of the Magnuson Act, it
seems probablae that the "national fisheries" exception Is
applicable to such shore-based facilities as well. The net effect
of all this is that wa do not believe that foreign entities,
whether involved with domestic corporatiens owning vessels or
shore-based processing facilities, will be able to successfully
raise a "national treatment" objection to the Council's preposed
regulation.

1II, CUSTOMARY INTERNATIONAL LAN

The exclusive right of the United States, under international law,
to regulate fishing activities within the EEZ is well-gsettled. The
United Nations Convention on the Law of the Sea (the "Convention'),
U.N. Pub. No. E.83.V.5 (1983), represents the consensus view of
customary international law as it has evolved on the question cf
. exclusive economic zonas and clearly recognizes the principal c:
exclusive fisheries jurisdiction within such zones.® The
provisions of the Convention, which provide the basis for the
current U.S. program cenducted pursuant to the Magnuson ActT,
suggest that, within its EEZ, the United States is required, based
upon the best available scientific evidence, to determine ard
achieve maximum sustainable yields of living marine resources, and
is permitted to regulate the harvesting of these stocks in a way
that su?ports local industry, reflscts the interdependency of scre
stocks,’ and discriminates absolutely against non=-U.S. interests.

! The United States voted against approval of the Conventior,
primarily because of concerns regarding the text's treatment cf
deep sea-bed mining issues. However, ", ..by express or tac:it
agreement accompanied by consistent practice, the Unites States,
and states generally, have accepted the substantive provisions c=<
the Convention...as statements of customary law binding them aparc
from the Convention."” Restatement, Part V, Introductory Note 2t

S.

* In particular, Article 61.3 of the Convention permits the
coastal state to take into account the "interdependence of stocks."
This is significant because, to the extent Bering Sea pollceX
inside and outside tha EEZ are biologically differentiable vet



Finally, a brief comment seems in order cencerning the unlike.y
possibility that the Council's proposed regulation could be ne:d
to constitute an expropriatory act under international iaw. If the
Council's proposal has the effect of substantialiy denying an
existing foreign enterprise the opportunity to make a precfic,
particularly if it does $o in a digcriminatory manner, the
regulation could be held to be expropriatory, in which case

compensation would be regquired. See Restatement, Section 7:i2
Reporters' Notes S5 and 6.
IV. PRACTICAL CONSIDERATIONS

One quastion which will undoubtedly arise in any Court's review ot
the Council's regulation will concern the extent to which a
corporation may be held responsible for the activities of its
affiliates. Or, alternatively, the extent to which the activities
of those corporate affiliates may be indirectly regulated through
the regulated entity. This is especially relevant when the
corporate affiliate is a foreign corporation engaged in activities
in international waters. The first issue that must be addressed
is whether or not the Council will require that the foreign
corporate affiliate "control" (or be controlled by) the regulatad
entity (i.e., the domestic corporation seeking a permit to fish in
the EEZ). We believae that to require such "control" before denial
of a groundfish permit to a domestic corporation based upon tne
activities of its parent corporation or its affiliates will mak2
the proposed regulatory scheme much more legally defensible.

Assuning that such corporate control will be required leads
directly to the question of what “control" means. For purposes of
the Anti-Reflagging Act, cCongress determined that one of <the
indicia of "control" is majority ownership (more than 50%) of the
voting stock of the corporation. We are informed that under
certain Department of Commerce export regulations, "control,"
although also defined in terms of percentage of ownership of stock,
is defined at some level lass than 50%.

Finally, the above discussion of the ownership of corporate stock
leads directly to the primary problem with the Council's propcsal,
which is not necessarily legal, but rather, practical. At presenc,
the government's only source of information regarding the ownershiz
makeup of the domestic corporations presently engaging i
harvesting groundfish in the EEZ in Alaska, or processing sane,
will be the corperations themselves. Information about their

interdependent, this provision ¢f the Convention provides a bas:i
under international law for regulating the taking ©f one stock .
order to achieve naximum sustainable yield with respect to th
other.
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corporate parents and their affiliates, especially if such paren:
corporations are foreign, 1s non-existent. The inevitable resul:

of this situation is that the prograr, as proposed by tne Counc:ili,
will be difficult to enforce.

cc: F/AK - Steven Pennoyer
DCG - Jay S. Johnson
EN5 -~ David C. Flannagan
GCF - Margaret F. Hayes
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_ “D....R._L_LI d
&4 RG‘}S Billing Code: 3510-22

DEPARTHMENT OF COMMERCE .
National Cooanic and Atmospheric Administration
EG CFR Part 299

[Dockst No. ] .

U.8. Nationals Fishing in the Russian Fisheries

Agency: National Mar Pisheries Service (IMF3), NOGAA, Commerca

ACTION: Interim final rule; regquest for ccmments.

STIOARY: NMPS issuss an interim £inal rule that revises the
proceduras for owners abd oparators of U.S. vessels to conduct
fishing operations for fishery recources over which the
Gove of the Russian Federation exercises sovereign rights
or fishery vanagement authority. This interim final zule (1)
substitutes *the Russian Pederation” for "the Unicn of Sov
Bocialist Republicu® wharever it appears, (2) makes it a
viclation of the Magnuson Fishery Conscrvation and Management Act
gnuson Ast) for U.S. vessal owners to fail to submit final
applications to fish in the Russian econocnic gone (Rusaian EZ)
through the NMFE and ide certain information to NMFB
concerning the receipt of a pormit isewed for theus aativities by
the mRussian Paderation, and (3) sats out reporting and
Mmethizg requiremants whan the U.5. vessal departs and ‘
roentera U.5. excluaive econopic zone (ERZ). These revisicns
will improve U.8. fisharies managament in the IR,

EFTECTIVE DATE: Datea of inter]
co:mnts on this interim final zule xust ke received by t!_!]!.!m
AALA R BV - SRTa 6 e A LT A Adepg: X} a

=l FEDRH
ADDRESS: 8ond conments to the Operations support and Analysis
Divieion, F/cM1, National Marine Fisheries Service, 1335 Baste
Vest Highway, Bilver Spring, Maryland, 20910. Telsx numbar
467856 (U5 COM FISH CI), FAX number (301) 388-4967.

comments regurding the estimate of the pa ark burden or
any other aspect of the collection of information under
§§399.3(a) (2), 299.5(b), 299.5(c) (1) (L(ii) and 299.B(c) (2) (i) (1)
should be sent to the 02flce of Information and Regulatory

Affairs, Office of Management and Budget (OMB), Washington, D.C.
20235, Attention: NOAA Desk Officay.

FOR FURTHER INFORMATION CONTACT! John D. Relly, (301) 713-2337.

SUPPLEMENTARY INFORMATION: U.S5. nationals have beun aligible to

engags in fishing cperations in tha Russian £3. Since the United
Statas and tha formar tnion af Soviet Sosialist Republics signed

the Ag:emat on May 31, 1988, On July 17, 1989, NMFS lasued an
interim final zule that Gpecified the proceduras Lor U.S.

1
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nstionals to conduct fishing operations for fishery rescurces
over whiah the fovmar Union otpg:v:lot Socialist Rapublics
exsroised sovereign rights of fishery management authority
(5¢ FR 29096). 8 that date awd owing to significant
political changes within that country, new govermments have besn
established in the los making up tha former Soviet Unionm. -
The Departusnt of & hag determined that all rights and
cbligations due under the Mutual Fisharies Agreecment with the
former Soviet Union have now besn assumed by the Russian
Fedaration. Therefore, references to “the Unien of Soviet
Scoialist Republics® or “Soviet(s)” or "U.8.5.R." in 50 CFR Fart
gg},r m. ganmd to "Russian Fesderation* or “Russia¥ Whavrever

In addition, NNFS has encountered certain problems in
idantifying ths U.8. fishing vessels that are authorized to fish
in the Rusaian 23. Thase problsms are rly acute vhan
such vessels may have aboayd products ¢ ara claimed to hawe
basn taken from the Russian Federation EZ, but ars of a speciss
or product that could as well have baan taken o processed in the
BEZ. In some casens, the fish would have heen illegally taken if,
in fact thelhadhnntaxm in the EBEX.

'li&h this intarim final rule, NNFS revises cartain sections
of 50 CIR 399 governing U.S8. netionala fishing in the Russian BZ

byt

1. Requiring the responsible U,8. vessael owmer to send
oopies of the final application for that vessel to fish in thn
Russian zone to NMFS;

3. Requiring the responsible U.S8. vessel owner to provida a
sopy of the permit issued by tha Russzian authorities for that
vessel tog with any conditions or vestrioctions iwposed
subsequent to tha application to MMF8; and

3. Establishing certain reporting and recordkeeping -
requirenants prior to departing the EEZ for the Russian E3Z, and
on resntry into the EEZ elther to fish, or tao land in a U,8. port
f£igh taken ih the Rusaian B, and requiring maintsnance of copies
of such zeports for a period of thres yaears.

_ During the ysars sinca the Agreanent was signed, U.S.
activity has saignificantly increasmed in the Russian EZ. Rouwesvar,
RM¥S has reosived very littls information concerning U.8. fishing
activities in the Russian E3Z. At the same time, NNFS has
acbserved increased landings in U.B. ports of undoocunented fish,
all y harvested from the Russian BEZ in joint ventures. Some
of sa species or product-types would have been unlawful if
harveated or processed in tha BRZ. NMPFS is concernasd that scme
portion of these landings may actually conaist of fish illegelly
harvasted and processed in the EBZ. 1In ordar to obtain batter
informaticn concerning U.S. fishing uctivities in the Russian B3
and to deounant the otigin and quantity of fish that are
harvested in fishing oparations in the Ruasian EZ and bhrought
into the EE2, NMFS8 is amending the interim final regulations to
raquire reporting and recordkesping by the owmers of these 1.8,
vagssels and to make mandatory compliance with the psvmit
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application procedures describad in these regulations by owners
as operaters of U.S. vassels intenrding to fish in the Russian

Thereforve, JMF2 revises 50 CVR part 299 to require U.8.
vesssl camars and operators applying te fish in the Russian B2 o
subnit such applicaticns teo NMFS and include in such applications
the intormation reguired by section 399.3, and to provids to NKFS
eog:; af any rssulting ts issued by the responsible Russian
an itiss and descr ons of the activities approved in the
Russian B fox permitted vessels.

In addition, paxt 209 is revised to reguire U.85. vessal
owners and operators to report fish and fish production cazrried
onboard when departing the EETX fur operations in the Russian EZ
and to additional production derived from the Russian E3
when ree ng the BEZ amdl prior to conducting any fishing
oparations in the BEZ following reentry. Pimally, part 399 is
apended to prohibit vioclations of the above requirements and zake
such violations subject to the panalties of the Magnusen Act.
Clossitication

The Assistant Administrator for Fiaherias, NOAA (Asaistant
Aduinistrator) datermined that thic rule is nesas for the
conservaticn and management of the gmmdﬂsh fisheries off
ua:l;:.;itd mt it is consistent with the MHagnuson Act and other
app e ’ '

This rule i authorised under tha Magnuaon Ast 16 U.8.C.
1832(a) (4) (A), which authorises the Secretary of State in
:::genti.on wit.h the Secrstary of Commarce to enter into

procal fishing agreements, and 18 U.8.0. 18558{¢g), which
authorizes ths Secretary of Commerce to promulgata regulations
nacecsary to carry out the provisions of the Nagnuson Act.

This action $iv exempt from thae provisions of Executive Order
E.0.) 12291 under section l(a)(2) becuuse the regulations are
ssued with vespect to a foreign arffairs function of the United

States and becauss it iwplensnts cartain provisions of the
Agressmant with the Russian Pederation that govern the acgtivities
of U.S5. vessels and their vessel oumers when operanting in the
Rusgian EZ and when exiting and resntaring the EEZ in association
with tions in the Russian 33,

Kiu action is not subject to section 553 of the
Mriniatrative Procedures Act (APA) because it involves a foreign
affairs function. Although not ired Jawv €0 do, the
Assistant Administrator is soliciting public comments on thia
rula, and will considar them to the axtant discretion exists to
Wma%unum consistont with national law and the

Because neither the APA nor any other statuts regquires
public notice and opportunity to comment upon this rule, the
Regulatory Flexibil Act does mot apply and no regulatory
flexibility analysis has bean prapared.

™his Tule contains ah inorease in thae burden hours
praviously approved for the related collection-of-information and
is subjsct to the Paparwork Reduction Act (44 D.8.C. 3501 gt.

3



JUN 18 ’92 12:23PM N.M.F.S.-RK (S87)586~7131 F.4/15

MY 96 'S2 16947 NFS-F/OM,F/FR P.7/1S
DRAFT
exercises sovereign rights or fishery nt authority® mean

Cishery resources within the Russian BE, fishsry rasources of the
Russian continantal shelf, and anadromous species that originate
in the waters of Russia, whether found in the Russian P2 or
bayond o.a'mmsive esononic sone or its valent,

(v} tarz "suppori" means any operation by a vessel
assisting fiahing by ancther vesssl, including—

(1) Transferring or transporting fish or fish praducts, or
RO R R T

equ ‘. a8 e s OY er @ 198.

(w) The texm “veasel of the thE: States," “U.S,. voml,'
*fishing vessel of the United States," or *U.S. fishing vesaas),"
ag the centext raguires, means a vessoel Or a fighing vessel that
i{a documented or nuzbered under tha lavs of tho United States or
gg“l;‘ng ga:t. or otherwiss subject to tha jurisdiction eof the

L

SO = LA 51) W- U.8.
oparators, intending to fish the Russian 22,
oF for Russian fishaery resouréss, xay cbtain application forms
and copies of applicable laws and regulations of the Ruasian
Fedaration frem RNPFS, 1335 East-West Righway, Silver spring,
Maryland 20910. Attention: Offica of Fisheries Conservation and
Management, F/CHL. The completed application zust ba aubnitted

to the same office.

(2) tien, Applications must include the
following information:

(1) The vessel name)

{41) The vessel typer

(iii) Ths vesssl's U.8. Coast Cuard doovmsntation numbsgr or
State registration mizber;

(iv} Tha vessal‘s poyt of registrations

(v) Tha nama of tha vassel owner; .

(vi) The type of fiohing operation being proposed i.s.
fishing, cexploration connacted with the fiahing operation,

transpoart oy tuzgort cperations’
{vii) The objects of fishing cperatiens, i.e., the requested
eos and tonnage amsunts involved in the oparation;
(viii) The type of fiahing ¢geay to ba exployed;
(1x) The vessel's reglstered net ’
ix) The vessel's cargo capacity, i.e., type of storage
Botd capacity In metric tomnage of Siahery produstay o
) nnage o ory s
)(x:l.) %o vessells engine power (h.p.) and maximunm speed (in
knots) ;

(xii) The vessel's gross regiastered tonnage, its overall
langth (in matars), and the depth (in matavs))

(21i{) The vessels's International Radio Call Sign (ICRS):

(xiv) The vessel's radio cantrel frequancias;

xvi The vesssl's radiotelsphone frequencies;

%vi) The masters name, and address?

7
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(xvil) The nunber of crevw nambars; and

(xviil) any ethar information ruguested by the appiication
fora or otherwise required by the competent avthorities of
Russian Federation.

oy A ets arc ot pegeived oo
mothe -] a0, and transport v 8 are not requir
umtit{ntim gm or fishing quotas if they do not intend to
anga: harvauting activities. However, if such vessel should
rageive a guota, than fishing gear and quota yust ba listed.
Although not apecifically requ ., in order to facilitate

sing, NS reguests that permit applications for more than

0 vessels be grouped by type and fishing area, and that
applicants provide the nams, address, sphone, and FAX
nunber(s) of an individual who will be the official point of
contact for an application.

(1) XNFS wvill review each application, and if it is
doterningd to be complets, NMFS will forward it to the Department
of State for sulmission to the t autharitiez of the
Russian Faderution. NMFS will hotify the permit applicant vhen
the peramit is gubnitted to the Russian Federation, and will
return incouplete applications to the applisant,

(2) The mgetent authoritiss of the Russian Federation will
raview each application, datarmina whather to issue a permit,
establish such conditions and vestrictions related to fishery
nanaganent and conservation as may be nooded, and determine the
fees that will be required. Those authoritiea will infora the
U.8. Pisheries Attache in Koscow of such determinations und the
preposed conditions and vestrictions and fees, vho wvill then
inform the Assistant Aduinistrator and the Department of Stata,
The Department of State, after oconsulting with the Assistant
Administrator, will then notify the competent authorities of the
Russian Fadaration of the acceptance or rejection of the
conditions and rastrictions and, in the case of a rejection, of
its cbjections. In the event the Department of State notities
the competent authorities of the Russian Pederation of its
objegtions to a decision not to issus a permit, or to specific
conditions and restrictions, ths two govermments may consult with
raspact to thesa issuss. The Dspartment of State aftar
aon-?ltiag with the Assistant Adniniatyater may subxit a revised
application.

(3) In adaition to submitting applications to XuFs, U.S.
npg.tmta ars advised that they may wish to communicate dizrectly
with the Russian Fedexration with rd to0 the status of their
applications or parmits. Owmers operators should make all
dﬂctiggntma and work with Ruasian industry, and govermment
avenor CB.

§ 299.4 i

(a) Acgeptanca. Upon a of the conditions and
raestrictions by the rtoant of States, and aftar the payment of
8ll fess, the compatent authorities.of the Russian Federation :
will approve tha application. The Russian Pederation will issue




JUN 18 ‘92 12:25PM N.M.F.S.-AK (987)586-7131 P.6/
Ay 16 %2 18745 Tere i o 5715

P.9/15
] | ORAET
to the vessel owner a permit Zor sach fishing vessel for which it
has an application. That vessel will thereupon be a

authorized by the Rusmian Federntion to fish in accordance with
the enant and the terms and conditions zst forth in tha
pernit. The vessel ownexr may not transfer the parait to any
othay vassel or person. Any such transfer, oy the sale or other
transfer of the vessel, will impediately inwalidate the parmit.
mmmwmmtmuymsummmthemit
application informaticn subaitted to MMPS under §299.3, at ths
&uss Epecified in that section within seven calandar days of

B,
(b} ¢ The vesaal owner and rator xust »ail a ¢
of each t issued for that vocsal h;':ho Ruscian !eduati:gy
:;;;nsn enday days of its receipt to the addrsss specified in

(o) alidity. Any permit issued the Russian Federation
with mﬁu to a vesssl subject to thlg part will be deexmed to
be a valid parait only .if:
(1) A completed pgemit application has baoh forwavded to the
oompe“” gmbh?;muuu the Russian Federation as provided in
. 7
(ii) Such application hus been approved and a perait issued
by the competent authorities of the Russian Fedora as
provided in §399.4(mn); jand \
(1ii) The U.B. t of Btate has notified the
coxpatent authorities the Rupsian Federation that it has
accapted the candi and restrictiona as provided in
§299.4(a), provided t, any transfer or sale spocified in
By §399,4(b) 5z by any |oEber provision of thib rere, ly Lofiired M
. or eT provision o s + any fallure ‘
S 2uls caunges s peemiS appiiomslen Loforsadion’ s oa'sari
§299.4(a), or any failure pay the reguired pe
fee, will render the¢ permit invaliad.
(4) ¢ U.8. fishing vessals vhich hava bean issued
peraita pursuant to the Agresment ave authorized to entar the
ports of Hurmansk, Rorg§, Oktyabrski, and Provideniya in Russia to
purchase bait, to replenich ship's stores or fresh water, to
+ obtain bunkers, to ride rest for or xaks changes in thsir
creva, to obtai.n Tepaivs and other services normally provided in
theds perts, and, as necessary, to receive peraits., Authoriged
vepgels en route to ons of the designated ports to recaive a
psrait will bs treatad as non-fishing vesssls, so long as such
vessals ocbserve the proavisions of the Agrsement., All such
entries are subject to the applicable laws and vegulations of the
Russian Federation. U.S. nationals making port calls in Rusaia
or sntering the territozry of the Russian Federatien must cowply
with the lawa and regulations of Russia applicable to parsong
within the terrxitorial jurisdiction of the Russian Federation.
Entry of U.8. £ishing vessels to ports of the Rusalan Pederatien
vill be persitted subjgot to motice to INFIRT, forwarded by the

vessal's t or ounaxy us Teslex, teletype, or telegran 50 as
to ba ved four days 1ﬁdmca'ot the po:'.-t entxy.
9
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Intormation mumung‘gmaioaucn prucedures may be cbtained
from the Fisheries Attache, Exbassy of tha m.:l.ux’ndorauon,

1609 Decatur Streat, Washingtan, DC 20011,
e AR, SIEIPLS SOETT viake LA ot i mente fox,
pazagrT on
may be obtained by submitting crew lists to the Fisheries
Attaahe, m.la¥ of the Russian Federation, at the addrens listed
in paragruph (d) of this seotion., The orev list must be
subnitted &t lsast 14 un prior to the first entry of the vessel
inte a of Russia. assnded (supplemental) crew list may
be subnitted subsequent to the departure of a vessel from a U,.S.
port, subjact to these provisions, ided that any visa issued
thareunder will ba valid only for six months fros the data of -
issvance of the original crew list visa. Notification of entry
to a port of Russia pursumnt to paragraph (d4) of this section
must specify it shore leave is raguestsd under such aultiple
antry visa. :

(2) Emexgency nadical treatment. In cases where a U.S. seaman
is evacuated from his vessel to Russia for emergency xedical
traatoant, authoritias of the United States will ensure that the
seasan departs from Russia within 14 days after rslease fros the

hospital,

Exchange of crewa. The exchange of orews of U.S. fishi
v.uigz in a pert in Russia spscified abava in paragraph (4) o:g
thia section will be perzittad subject to submission ta the
Enbassy of the Russian PFederation, Washington, DC, at the address
listed in (v) of this section, of applications for
individual tranait and crewzan viaas for replacement crewnen.
Applications muat be submitted 14 days in advance of the arrival
of the crewmen at a port of Russia and zust indicate the names,
dates, and placas of birth, the e of the visit, tha vesasal
to vh assigned, and the zodes and dates of arrival of all
replacement crewmen, Individual paca s or seanen's documents
»ust accoapany each application. BSubject to its national lawvs
and regulations, the Embassy of the Russian Pedsration will sgZix
transit and cravman visas to sach passport or seaman’s document
before it is returned. In addition to the above reguirements,
the Fisheriss Attache, Embassy of the Russian Federation,
Washingten, DC, must receive, 14 days in advance of arrival, the
naze of the vessel and date of its expected arrivel, a list of
nanes, dates and places of birth for thoss crewmen wvbo will be
;meédtoupmumuu. and ths dates and manner of thelr
dopartura from the port of Russia.

(k) Research vesgeld. Special provisions will be made as
necassary regarding the entry into ports of the United states or
Rugsla of research vessals of the two countries which are engaged
in a mutually agreed rasesarch program in accordance with the
Agreement, Regquesta for entries of gugh rosearch vassels should
be temrgmﬁpml t:li‘lt :g:heri.uu of the ralevant
govaernsan QEatic nnels.

(1) - +« (1) The Russia PFederaticn will
izpona apprapriate €insx, panalties, or forraiturss in accordance

10
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m:isim of the Marine Mammal Protection Act (MMPA), 16 U.S.C. -

ot can.. also apply to pergon or vessal ect to the
or of the United sSta vhile in the Russian 22, and it
Bot be a i\etmc e'ggng lu!“vioutim of 1::: :gh thni:tthe
pexrson or vassal vas a v pernit or
am?:.;.utim issued by the Russian Pedsratien, 1) ™
s DO XS -1y 2 _antoY¥oeman REGRESUTAE , { ]
rator of, or aboard U.B. vessel sudject to
:EI- part m'mt m cnp:y'wi instructions and signals
issued by an authorized offiger of the Russian Federation to step
the vessal ard with instructions to facilitute safe boarding ana
on of thoe vessel, its gear, equipaent, fishing recora,
tha rslevant laws and

(3{ m‘mnm of or any persen aboard, any U.8. veasel
to Pazt, must comply with directions issued by
quthorised officers of the Russian Pedaration in cennection with
the seisure of the vessel for violation of the relevant laws or

regulations of the Russian Federation. '

(3) U.8. nationals and veassls ot to this part must pay
311 fines and ponmaltios mnd COEPly with forteiture wanotions
izposed by the Russian Faderation for violations of the relevant
laws and ragulations of the Bussian Yederation,

(4) Tha tzeﬁtar of, and person aboard, any U.5. vessel
subjest to & part must in:iatoly oozply with ructions
and signals issusd by an suthorised officer of the United States
to atop the vessel and with instructions to facilitata sate
Siaking"chcord; tna cateh fox puSposes oF onremie e s a

ng e ’ ca oY purposes of enforc e Magnuson
Act Agtessant, and this part.
z7 - - ke m owmey of ’

Tea e Ce V= v B cat < 3nl:
eperator of, Any pers ard, avy U.8. vessel fighing in
wvhich a

(2) Provide to the observer, at no cest to the obaerver or
the Russian Federaticn, the courtesies and accomuodations
provided to shipis officerss

(3) Cooperats with the cbzerver in tha sonduct of his or her
officinl duties; and

id.z Raimburse the Russian Federation for the costs of
prov an oboerver aboard the vessal. :

§ 200.7 mgm..m
It shall be unlawful for any U.S8. national or vessel, or tha
owner or cparator of any such vessel:

a) To figh for Ruasian fisheries resources witheout a valid

pozait issued by the coxpetent authoritics of the Russian
Fedaration;

{bi Wbile fishing for Ruasian fisheries, to violate the
provisions, conditions, and vestriotions of applicable permits;

i3
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¢) To violate the relevant laws and regulations of Russia;
d) Te harass, hunt, capture, or kill any marine mammal
:: .329'2? ?uuun EE, or to sttempt to do 80, except as provided
«0{C)2
éo) To fall ¢o ecup:l.{ innediately with enfcroament and
‘boarding procadurea specified {n §209.6(d);

(£} ToO ¥efuss to allow an authorized officer of the Kussian
Federation to board and inspact a vessel subject to this part for
gutpous of conducting any search, ins ion, arzest, or seisuze

n connaction with the enforcement of relavant laws and
| ‘,1;1;? o ﬂz': m::.% roma:% intimidate, th

g asgluly, re ’ ) nt B reaten,
or intarfers wvith, in any manner, any uutb;ariud ofticer of the
Russian Fedaration in the conduct of any wearch,
selzure, or arrest in comnection with enforcement of the ralavant
laws and lations of the Russian rederation;

(h) To £ail to pay fines or penaltias or comply with
forfeitures impesed for a violation of the relevant lawa and
regulatione of the Russian Fedaration;

(1) While fishing in the Russian EZ, or for Rusevian gishexy
EaZourves, to refusec oz fail to alloew a Rusaian observer to board
a vedsel subject to this part;

(3) To f£3il to &:evm to a Rusaian chasarver on board a
vaasal fishing in Russian BZ the courtesies and
acocumodations provided to ship's officers;

(k) To magault, resist, o s impeda, intimidate, thraatan, .
intarfere with, harrass, or fail to cooperats, in any manner,
w:.g & Russian cbsezver placed sboard a vessel subjest to this
] :

(1) To fall to reimburse the Russian Fuderation for the costs
inocurred in the utilization of Russian obsarvers placed aboard
such vesssel;

(®) To refuse to allovw an authorized officer of the United
Btates to boavd and inspect a vessal subject to this part for

urposas of conducting any seareh, inspection, arrest, or saiszure
n connaction with the enforcement of tha Magnuson Act or this

part)

(n) To assanlt, resist, oppose, impede, intimidate,
threaten, or intarfere with, in any mammer, any authorised
officer of the .
United 8tates in the confuct of any search, inspection, seizure,
::i arrest in connection with enforcement of the Kagnuscn Act or

8 parcy '

(o) To resist a lawful arveat for any act prohibitad under
the lbgmson Aot or thisc part;

(p) To intarfers with, delay, or prevent by any weans, the
apprehansion of another go:aon, knowing that such person has
contitted any act prohibited by the Magnuson Act or this part:

(9) To possess, have custody or control of, ship, transport,
offer for sale, sell, purchase, transship, import, expert, or
traffic {n any manner, any fish ox parts thersof takah or
retained, landed, purchased, seld, traded, acquired, or

14
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possessed, in zanneY, in viclation of tha relevant laws and
regqulations of Russian Federation, the Magnusen Act, or this

H .

() To entex the Russian BZ ¢o fish unless a parmit
application has bean submitted to the compatent a ities of
the Russian Fadaration by the U.8. Departaant of Btate, as
provided in this part)
m'él) To refuse to allov an authorizsd officer to inspect any

to bs kept under the Magmmson Act, the Agreement,
or any ision of this pavt:

(t) To refuse, or to fall, to submit fishing gaar, Zish,

voocesds, fishing permit, fish-related recoxds (such as reports,
; tally sheata, £ish tickets, and charts), or other property,
-ﬁm to such pervsen's control, to ins on, dotentien, or
seizure by an au iged officer, or to intarfere with or pravent
~ by any peans, such inspection;

u) Nake or use any false statsmant or representation, oral
or wvritten, to an authorised officey, or to conceal any material
fact (includ onission), concerning any matter subject to
investigation at officer under the Magnugon Act, the
Agreanant, or this part)

v) Falsify or rail to make, keesp, or submit, any report or
re required to be made, kept, or submitted undey the Magnuson
Act, Wu%m’: inthom. or within the
tine, red by this parts .

(v) To £ish for Russian fisheries oxr to possvse fich taken
in Russian figheries on board a vessel subjest to this part
without a valid pezrmit or other valild fora of aythorization
issued by the coxpetent authorities of the Ruasian Federation on
board the veasel; .

(x) Mske a false statement in an appliocation for a parmit
subject to this purt:

(y) Falsify, or fall to report to NMF3, any change in the
information con ed in a permit application gubject to this
part within 15 calendar dayas of such change?

(2) Attsapt to do, omuse to ba done, or ald and abat i
doing, any of tha foregeing.

§ 295.8 Panaliics.

In addition to any fine, panalty, or forfaiture imposed by
the Rusgian Federaticn, nationals and vassels of the Unitad
Statss violating the prohibitions of §299.7 are subject to the
fines, penaltiss, and forfeituves and the adjudicativa procedures
provided in the Magnuson Act, 16 U,8.C. 1858, 1860, 1961, anad any
othor applicable lawvs and requlaticns of the United States.

15
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TO:_____NPFMC - CLARENCE PAUTZKE
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in

Here is a copy of a U.S.-Russia Joint Statement on fishing in the
central Bering Sea that was issued during the Bush-Yeltsin Sumnit
Meeting on June 17, 1992, together with the White House press
ralease on the statement. The Joint Statement calls for a
voluntary suspension of fishing in the central Bering Sea by all
concerned.
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* THE WHITE ROUSE
O0ffice of the Preas Secretary

. Fer immediate Release June 17, 1592
JQINT STATEMENT ON THE NEED FOR VOLUNTARY SUSPENSION
ON_FISHING IN THE CENTRAL BERING SEA .

In the course of the state visit by the President of Russia to
the United States of America, the sides recalled the jeint
statement on Bering Sea Pisheries Conservatien issued at the
summit meeting of June §, 1550. The sides noted with concern
that, in spite of four international conferences held since that
Jeint statement to develcp an internaticnal ragime for the
consaervation and management of living marine resources of the
central Bering Sea, the pollock resource in that region has

suffered a precipitous decline, whieh could upset the balance of
the Bering Sea ecosystem as a whole, :

in light of the dependence of the U.S. and Russian coastal .

communities on the living marine resources of the Bering Sea, the 7
.. 8ides noted that, more than ever, strong and urgent conservatien S

‘measures must be taken, including a8 prehibition on fishing in the

central Bozinz Sea. The sides reiterated that, in accordance

with international law as reflected in the relevant provisions of -

the 1982 United Nations Coavention on the Law of the Sea, all

coencesned states, inecluding coastal states and fishing statas,

should cooperate to ensure the congservation of these rescurees.

Accordingly, the sides called for all the states fighing in the

central Bering Sea to abide by a voluntary suspension of fishing

activities in the area in question, consistent with steps already

taken by Russia and the United States to conserve the resource.
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