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MEMORANDUM
TO: Council, SSC and AP Members
FROM: Chris Oliver Q&@/ ESTIMATED TIME
Executive Director 6 HOURS
DATE: September 24, 2012 (ALICS items)

SUBJECT: Amendment 80 Replacement with AFA Vessels

ACTION REQUIRED
Review discussion paper on Amendment 80 replacement vessels with AFA vessels
BACKGROUND

During staff tasking at the June 2012 meeting, the Council asked staff to prepare a discussion paper
examining the legal provisions and potential impacts regarding the use of AFA vessels as Amendment 80
replacement vessels. The final rule implementing the Amendment 80 vessel replacement action
(Amendment 97) prohibits the use of AFA vessels as replacement vessels, which is consistent with the
Council’s understanding at the time Amendment 97 was adopted by the Council. During the B reports at
this June meeting, NMFS informed the Council that it re-examined the Capacity Reduction Program
legislation and the decision in Arctic Sole Seafoods v. Gutierrez. Based on that re-examination, NMFS
determined that the Capacity Reduction Program did not prohibit use of AFA vessels as Amendment 80
replacement vessels. It was agreed by the Council that a brief review of NMFS’ interpretation of the
Capacity Reduction Program legislation would help the Council better understand this issue. In addition,
the discussion paper would be helpful for the Council as well as the affected sectors to better understand
the economic impacts and how AFA sideboards might apply, if the Council wanted to explicitly permit
the use of AFA vessels as replacement Amendment 80 vessels.

After reviewing the attached discussion paper (Item C-5(a)(1)), the Council could decide not to take any
action, in which case AFA vessels would be prohibited for use as Amendment 80 replacement vessels or
the Council could initiate an analysis of options that would allow the use of AFA vessels as Amendment
80 replacement vessels.
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Summary

At its June 2012 meeting, the North Pacific Fishery Management Council (Council) requested that NOAA
Fisheries develop a discussion paper examining the potential impacts of allowing American Fisheries Act (AFA)
vessels to be used as Amendment 80 replacement vessels. Current regulations prohibit AFA vessels from use as
Amendment 80 replacement vessels. This discussion paper describes (1) the rationale for the current legal
interpretation that the Capacity Reduction Program (CRP) does not prohibit an AFA vessel from replacing an
Amendment 80 vessel, (2) whether allowing an AFA vessel to replace an Amendment 80 vessel would meet the
purposes of the CRP, (3) other applicable statutory requirements for replacement of Amendment 80 and AFA
vessels, (4) the applicability of sideboards (catch limitations) should an AFA vessel replace an Amendment 80
vessel, and (5) policy and regulatory considerations for replacement of Amendment 80 vessels with AFA vessels, or
AFA vessels with Amendment 80 vessels.

NOAA Fisheries has reviewed the CRP, and continues to believe that the CRP does not prohibit the
Council from recommending, or NOAA Fisheries from regulating, the use of AFA vessels as Amendment 80
replacement vessels. Further, the use of AFA vessels as Amendment 80 replacement vessels is consistent with the
purposes of the CRP. Other provisions in the AFA and the Magnuson-Stevens Fishery Conservation and
Management Act would need to be considered should the Council recommend further analysis. However, other
statutes do not appear to prohibit the use of AFA vessels as Amendment 80 replacement vessels.

AFA sideboard measures would continue to apply to an AFA vessel when operating as an Amendment 80
replacement vessel. If the Council recommends further analysis, the Council could develop alternatives to explicitly
modify AFA sideboards that would apply to these hybrid AFA/Amendment 80 replacement vessels so that these
vessels could effectively operate in the Amendment 80 fishery.

This paper includes a qualitative review of issues for the Council to consider in deciding whether to move
forward with this action. Overall, the impacts of allowing AFA vessels to replace Amendment 80 vessels are
difficult to quantify given the limited information on the specific vessels being replaced, and limited operational,
asset value, and cost data. The effects of allowing AFA vessels to participate in the Amendment 80 fishery are
primarily economic and would not substantially change total catch or effort in the North Pacific. Importantly, the
impacts would depend on how the Council designs the provisions for AFA vessel participation in the Amendment
80 fishery.

It is unlikely that any AFA catcher vessels could meet the necessary operational requirements to be
effective Amendment 80 replacement vessels. AFA catcher/processors are the most viable Amendment 80
replacement vessels. If the prohibition on the use of AFA vessels in Amendment 80 fishery is removed, only 3 of
the 20 AFA catcher/processors meet the other regulatory criteria to qualify as Amendment 80 replacement vessels.
However, in future years AFA vessels could be built to specifically meet the requirements for use as hybrid
AFA/Amendment 80 vessels and more than the 3 vessels currently identified could qualify. If the Council
recommends further analysis, the Council could develop alternatives to modify one, some, or all of the regulatory
criteria now required for Amendment 80 replacement vessels, with differing impacts on the number of AFA vessels
that could be used as Amendment 80 replacement vessels.

AFA vessels could more cheaply and rapidly replace some Amendment 80 vessels than newly constructed
vessels. They could also provide for more economically efficient groundfish fisheries. However, Amendment 80
vessel owners believe these new entrants are not necessary to meet their needs for new vessels, and would
destabilize existing business relationships, markets, and economics of the fishery. NOAA Fisheries does not have
adequate data at this time to quantitatively assess these claims. The use of AFA vessels in the Amendment 80
fishery would likely increase consolidation in the Bering Sea and Aleutian Islands groundfish fisheries, may reduce
crew employment, and could reduce the number of replacement vessels likely to be built. If the Council
recommends further analysis, the Council could develop alternatives to limit the total amount of harvest or
maximum number of AFA vessels that could be used in the Amendment 80 sector to control the rate of new
entrants. These measures could slow consolidation and moderate the potential impact on the Amendment 80 sector.
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Background

The American Fisheries Act (AFA)

In 1998, Congress enacted the American Fisheries Act of 1998 (AFA) (Public Law 105-227, Title
II of Division C). The AFA had two primary objectives; (1) to complete the process begun in 1976 to
give U.S. interests a priority in the harvest of U.S. fishery resources, and also (2) to significantly de-
capitalize the Bering Sea pollock fishery. Congress believed that the state of overcapacity that existed in
the Bering Sea/Aleutian Islands Management Area (BSAI) pollock fishery at the time of passage of the
AFA in 1998 was the result of mistakes in, and misinterpretations of, the 1987 Commercial Fishery
Industry Vessel Anti-Reflagging Act (Anti-Reflagging Act) Pub. L. 100-293 that only Congress had the
capacity to fix (Cong. Rec. 1998, 12777-12782).

In addition to addressing what Congress believed were mistakes in the Anti-Reflagging Act (i.e.
exempting some vessels from use in U.S. fisheries that were rebuilt in foreign shipyards), and providing
for the de-capitalization of the BSAI pollock fleet, the AFA resolved longstanding allocation issues in the
BSAI pollock fishery which began in 1991 with the passage of Amendments 18/23 to the Fishery
Management Plan for BSAI groundfish (FMP). These amendments established separate inshore and
offshore allocations of pollock in the BSAI and Gulf of Alaska (GOA). The AFA and its implementing
regulations were intended to (1) de-capitalized the BSAI pollock fleet through the buyout of nine pollock
trawl catcher/processors (C/Ps) and the subsequent scrapping of eight of these vessels, (2) establish a
fixed allocation between the inshore and offshore sectors, (3) establish a catch share program involving
fishery cooperatives for the inshore sector, and (4) establish management measures to address the
spillover effects of these actions.

The Amendment 80 Program

In June 2006, the Council adopted Amendment 80 to the FMP, NOAA Fisheries published a final
rule in 2007, and regulations became fully effective starting with the 2008 fishing year (72 FR 52668,
September 14, 2007). Amendment 80 established a specific type of catch share program, a limited access
privilege program (LAPP), for trawl C/Ps that are not authorized to conduct directed fishing for pollock
under the AFA. These non-AFA trawl C/Ps' are referred to as Amendment 80 vessels, or the Amendment
80 sector. Amendment 80 was intended to reduce potential bycatch reduction costs, encourage fishing
practices with lower discard rates, and promote opportunities for the sector to increase the value of
harvested species. The management program implemented by the final rule is commonly known as the
Amendment 80 Program.

The Amendment 80 Program allocates a quota share (QS) permit to a person, based on a vessel’s
catch history of six species (the Amendment 80 species: Atka mackerel, Aleutian Islands Pacific ocean
perch, flathead sole, Pacific cod, rock sole, and yellowfin sole) in the BSAI from 1998 through 2004. In
order to receive an allocation of QS, a person must own the catch history of an original qualifying non-
AFA trawl C/P subsector vessel (Amendment 80 vessel) that met specific criteria. These criteria are set
forth in the Catcher Processor Capacity Reduction Program (CRP), which is contained within the
Department of Commerce and Related Agencies Appropriations Act, 2005 (Public Law No. 108-447).

The CRP is primarily a statute that identifies specific conditions under which a capacity reduction
program may be implemented for a “catcher processor subsector.” The CRP identifies four catcher
processor subsectors: AFA trawl catcher processor; non-AFA trawl catcher processor; longline catcher

! These vessels are prohibited from directed fishing for pollock in the Bering Sea under the AFA, with the exception
of one vessel the F/V Ocean Peace that is eligible to directed fish for a limited amount of pollock as defined under
the section 208(e)(21) of the AFA. Non-AFA trawl catcher/processors participate in flatfish, rockfish, Pacific cod,
and Atka mackerel fisheries in the BSAI and to a lesser extent flatfish, rockfish, and Pacific cod fisheries in the
GOA.
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processor’; and pot catcher processor. Section 219(g)(1) of the CRP states that “[o]nly a member of a
catcher processor subsector may participate in the catcher processor sector of the BSAI non-pollock
groundfish fishery.” The “non-AFA trawl catcher processor subsector” is defined in section 219(a)(7)
and section 219(a)(8) defines non-pollock groundfish:

(7) NON-AFA TRAWL CATCHER PROCESSOR SUBSECTOR - The term “non-AFA trawl
catcher processor subsector” means the owner of each trawl catcher processor —

(A) that is not an AFA trawl catcher processor;

(B) to whom a valid LLP [License Limitation Program] license that is endorsed for Bering Sea or
Aleutian Islands trawl catcher processor fishing activity has been issued; and

(C) that the Secretary determines has harvested with trawl gear and processed not less than a total
of 150 metric tons on non-pollock groundfish during the period of January 1, 1997 through December
31, 2002.

(8) NON-POLLOCK GROUNDFISH FISHERY.—The term *‘non-pollock groundfish fishery’
means target species of Atka mackerel, flathead sole, Pacific cod, Pacific Ocean perch, rock sole,
turbot, or yellowfin sole harvested in the BSAIL

NOAA Fisheries determined that 28 vessels originally qualified for the Amendment 80 Program
based on the criteria established in the CRP (see Table 1). Regulations require a person who owns the
catch history of an original qualifying Amendment 80 vessel to apply to NOAA Fisheries for an
Amendment 80 QS permit. NOAA Fisheries has issued QS permits based on the catch history of all but
one of the 28 originally qualifying Amendment 80 vessels. Based on the interpretation of the CRP at the
time the Amendment 80 Program was implemented, only the 28 vessels identified were eligible to fish in
the Amendment 80 sector. As originally implemented, Amendment 80 vessels could only be replaced by
another original Amendment 80 vessel. This regulation effectively prevented the replacement of
Amendment 80 vessels with new vessels, or other vessels outside of the 28 identified originally
qualifying Amendment 80 vessels.

Table 1: Amendment 80 vessels and License Limitation Program (LLP) licenses assigned to those vessels

Owner, Amendment 80 Vessel(s) with length overall LLP license currently
(LOA) as reported on Federal Fisheries Permit, assigned to vessel and
Maximum Length Overall,
Fishing Company of Alaska Alaska Juris (238 ft) LLG 2082 (238 ft)
(FCA), Inc. Alaska Rangers (203 B) LLG 2118 (203 B)
Alaska Victory (227 ft) LLG 2080 (227 ft)
Alaska Voyager (203 ft) LLG 2084 (228 ft)
Alaska Warrior (215 ft) LLG 2083 (215 ft)
United States Seafoods, LLC Ocean Alaska (107 ft) LLG 4360 (124 ft)
(Management entity for owners) Alliance (107 ft) LLG 2905 (124 ft)
Legacy (132 ft) LLG 3714 (132 f)
Prosperity (138 ft - QS assigned to LLP license N/A
derived from vessel -- LLG 1802)
Vaerdal (124 f) LLG 1402 (124 ft)

2 NOAA Fisheries implemented a capacity reduction program for the longline catcher processor subsector under the

authority of the CRP (September 24, 2007, 72 FR 54219).
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Seafreeze Alaska (295 ft) LLG 4692 (296 ft)

Iquiqui U.S., LLC Arica (186 ft) - LLG 2429 (186 ft)
Cape Horn (158 ft) LLG 2432 (158 ft)
Rebecca Irene (140 ft) LLG 3958 (140 ft)
Tremont (124 ft) LLG 2785 (131 ft)
Unimak (185 ft) LLG 3957 (185 ft)
Constellation (150 f) LLG 1147 (150 ft)
Defender (124 ft) LLG 3217 (124 ft)
Enterprise (120 ft) LLG 4231 (132 ft)
Harvester Enterprise (181 ft) LLG 3744 (183 ft)
Fishermen’s Finest American No. 1 (160 ft) LLG 2028 (160 ft)
(Management Entity for owners) e d (185 1) LLG 3662 (185 )
Ocean Peace, Inc. Seafisher (230 ft) LLG 2104 (230 ft)
(Management Entity for owners) e e e G19 1) LG 2138 219 B)
Arctic Sole Seafoods Ocean Cape — Replacement for Arctic Rose (99 ft | LLG 3895 (122 ft)
QS assigned to LLP derived from originally
qualifying vessel)
Golden Fleece Golden Fleece (104 ft) — Not assigned QS LLG 2524 (124 ft)

1 Ownership data are derived from multiple sources, including information provided on Amendment 80 QS applications, Restricted
Access Management (RAM) LLP database (http://www.alaskafisheries.noaa.gov/ram/lip.htm#list), Groundfish Forum
(http://www.groundfishforum.org), and personal communications with company representatives.

2 Length overall (LOA) data for vessels derived from RAM Federal Fisheries Permit (FFP) database at
http://alaskafisheries.noaa.gov/sustainablefisheries/amds/80/default.htm. Maximum length overall (MLOA) for the LLP licenses from the RAM
LLP database (see URL above). Vessel lengths listed in the RAM database may differ from vessel lengths listed in United States Coast Guard
Vessel Documentation files.

3 Vessels that are no longer active in the Amendment 80 sector due to an actual total loss, constructive total loss, or permanent
ineligibility to receive a U.S. Fishery Endorsement under 46 USC 12108, are noted in italics.

NOAA Fisheries implemented regulations at § 679.4(o)(v) requiring that Amendment 80 QS
units assigned to an Amendment 80 QS permit are non-severable from that Amendment 80 QS permit and
if transferred, then the Amendment 80 QS permit must be transferred in its entirety to another person. Of
the 28 originally qualifying vessels, several vessels are no longer active in the Amendment 80 fleet due to
an actual or constructive total loss (i.e., F/V Alaska Ranger, F/V Arctic Rose, F/V Prosperity), or because
those vessels have been reflagged under foreign ownership and are no longer eligible to re-enter U.S.
fisheries under the provisions of 46 U.S.C. 12113 (i.e., F/V Bering Enterprise). In cases where an
original qualifying vessel has suffered a total or constructive loss, or is no longer eligible to receive a
fishery endorsement (i.e., the vessel has been removed through a vessel buyback program, or has been
reflagged as a foreign vessel), the regulations required that an Amendment 80 QS permit must be
permanently assigned to the License Limitation Program (LLP) license, described in detail below,
initially assigned to that original qualifying vessel, thus creating an Amendment 80 LLP/QS license.
Three Amendment 80 QS permits are currently assigned to LLP licenses.

Most of the annual total allowable catch (TAC) for the six defined Amendment 80 species is
assigned to the Amendment 80 sector. A portion of the TAC for the Amendment 80 species is also
assigned to the Western Alaska Community Development Quota (CDQ) Program, and to participants
outside of the Amendment 80 sector to accommodate either incidental catch in other fisheries, or more
limited directed fisheries.
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Once issued, Amendment 80 QS permits may be assigned annually to either an Amendment 80
cooperative or to the Amendment 80 limited access fishery. Amendment 80 QS permit holders assigning
their permit to an Amendment 80 cooperative are eligible to receive an exclusive harvest privilege for a
portion of the TAC for the six defined Amendment 80 species, as well as a portion of the BSAI halibut,
Bristol Bay red king crab, snow crab, and Tanner crab prohibited species catch (PSC) assigned to the
Amendment 80 sector. Those Amendment 80 QS permit holders who assign their permits to the
Amendment 80 limited access fishery do not receive an exclusive harvest privilege. NOAA Fisheries
apportions a specific percentage of the Amendment 80 species and PSC allowances among Amendment
80 cooperatives and the Amendment 80 limited access fishery based on the aggregate Amendment 80 QS
held by all of the QS permits assigned to Amendment 80 cooperatives or the Amendment 80 limited
access fishery. The cornerstone of the Amendment 80 Program is the opportunity it provides participants
to form cooperatives, receive an exclusive allocation privilege, avoid a “race for fish”, and tailor their
fishing operations to the available resource in a more productive manner.’

NOAA Fisheries also requires participants in Amendment 80 fisheries to meet the requirements
of the LLP program (63 FR 52642, October 1, 1998). The LLP program limited the number, size, and
specific operation type of vessels that may be used in most groundish fisheries in the EEZ off Alaska.
Once issued, transferable LLP licenses authorize holders to conduct directed fishing for LLP groundfish
species in the management areas endorsed on each LLP license. All LLP licenses for groundfish were
designated for use by either catcher vessel (CV) or C/P operational type designation. This designation
prescribed the authorized behavior of the LLP license holder on the vessel on which the license would be
used. LLP licenses were issued with a specific vessel length category based on the size of the eligible
vessel at the time of qualification for the LLP. LLP licenses specify the maximum length overall
(MLOA) of the vessel to which that LLP license may be assigned. The Amendment 80 specifically
requires that Amendment 80 vessels must be assigned an LLP license endorsed for trawl gear with a C/P
designation in the BS or Al

As with other North Pacific LAPPs, the Council and NOAA Fisheries attempted to mitigate
potentially adverse effects of the Amendment 80 program on non-LAPP fisheries that could be caused by
the increased economic and operational efficiencies that LAPPs can provide participants. Specifically,
once a harvest privilege is allocated, Amendment 80 QS permit holders may consolidate their operations
through cooperative management and use Amendment 80 vessels in other fisheries. This could increase
competition and the race for fish in non-Amendment 80 fisheries. To prevent this, the Amendment 80
program established a suite of measures, commonly called sideboard limits, to protect participants in
other federally managed fisheries from increased participation by Amendment 80 vessel owners.

The Council identified Gulf of Alaska (GOA) groundfish fisheries as the fisheries most likely to
be at risk of increased harvest pressures with the implementation of the Amendment 80 program. The
Council determined that without sideboards limiting Amendment 80 vessel harvests, GOA groundfish
fisheries could be subject to increased fishing pressure from Amendment 80 vessels because of: (1) the
harvest patterns of the Amendment 80 sector; (2) the lack of other fisheries in the BSAI that can be
targeted by Amendment 80 vessels (i.e., pollock is managed under the AFA, crab is managed under the
BSAI Crab Rationalization Program, and Pacific cod is allocated to the Amendment 80 sector); and (3)
the lack of specific gear or sector allocations for many species in the GOA. The Amendment 80 program
established three types of GOA sideboard limits for Amendment 80 vessels other than the F/V Golden
Fleece. Amendment 80 vessels are limited in the amount of groundfish and halibut PSC they may catch
in the GOA. Also, only specific Amendment 80 vessels are allowed to directed fish for flatfish in the
GOA. The Amendment 80 Program also established specific management measures applicable to the F/V
Golden Fleece.

3 The Council and NOAA Fisheries have reviewed the potential and actual benefits of cooperative management in
the analyses prepared for the Amendment 80 Program, and Amendment 93 (modifying the Amendment 80
cooperative formation standards). Those analyses are available at: www.fakr.noaa.gov.
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Challenge to the Amendment 80 Program — Amendment 80 Replacement Vessel Provisions

Shortly after NOAA Fisheries published the final rule implementing Amendment 80, Arctic Sole
Seafoods, the owner of an originally qualifying Amendment 80 vessel that was lost, challenged NOAA
Fisheries’ statutory interpretation of section 219(a)(7) of the CRP. Arctic Sole Seafoods contended that
the lack of replacement vessel language in the Amendment 80 Program was arbitrary and capricious. On
May 19, 2008, the U.S. District Court for the Western District of Washington (Court) issued a decision
invalidating those regulatory provisions that limit the vessels used in the Amendment 80 Program to only
the 28 vessels meeting the qualification criteria in section 219(a)(7) of the CRP. In Arctic Sole Seafoods,
Inc. v. Gutierrez, 622 F.Supp.2d 1050 (W.D. Wash. 2008), the Court found the statutory language of the
CRP ambiguous as to whether replacement of an original qualifying vessels with non-qualifying vessels
was permissible, and found the agency’s interpretation of the statute to be arbitrary and capricious. The
Court concluded that the inability to replace qualifying vessels with non-qualifying vessels would
ultimately result in the elimination of the sector through vessel attrition, and that Congress had not
intended such an outcome in the CRP. The court’s decision explained that the CRP does not prevent non-
qualifying vessels from being used as replacement vessels in the Amendment 80 sector.

After receiving the Court’s decision, NOAA Fisheries immediately developed an interim policy
for vessel replacement consistent with the Court’s decision. In October 2008, NOAA Fisheries asked the
Council to clarify the conditions under which an Amendment 80 vessel may be replaced consistent with
the Court’s decision, the CRP, and the Magnuson-Stevens Fishery Conservation and Management Act
(MSA). Inresponse, the Council developed Amendment 97 to the FMP.

Provisions Established Under Amendment 97

In June 2010, the Council recommended Amendment 97. NOAA Fisheries: published the notice
of availability for Amendment 97 on March 6, 2012 (77 FR 13253); published the proposed rule on April
4, 2012 (77 FR 20339); received and considered public comment on the FMP and the proposed rule;
approved Amendment 97 on June 6, 2012; and published a final rule on October 1, 2012.

Regulations implementing Amendment 97 provide vessel owners the ability to replace their
vessels on a one-for-one basis for any reason and at any time. Amendment 97 allows the Amendment 80
sector to improve the retention and utilization of catch through vessel upgrades and provide vessel owners
the flexibility to construct, rebuild, or purchase other vessels that can incorporate improved design, safety,
and processing opportunities that are not currently available on all vessels. Amendment 97 attempts to
balance the need for vessel owners to improve and enhance their operations, while limiting the potential
adverse effects that vessel replacement could have in participants in other fisheries. Amendment 97 is
intended to address the regulatory deficiencies that were identified by, and addressed by, the court order
resulting from Arctic Sole Seafoods, Inc. v. Gutierrez. Regulations implementing Amendment 97
established the following provisions:

(1) allow Amendment 80 vessels to be replaced for any reason at any time, up to a one-for-one
vessel replacement;

(2) prohibit AFA vessels from being used as Amendment 80 replacement vessels;

(3) establish a maximum vessel length for Amendment 80 replacement vessels and modify the
maximum length overall (MLOA) on LLP licenses assigned to Amendment 80 replacement vessels;

(4) establish a process for reassigning an Amendment 80 Quota Share (QS) permit to either an
Amendment 80 replacement vessel or an Amendment 80 LLP license;

(5) impose sideboard limitations on replaced vessels;

(6) apply GOA sideboard measures that apply to all qualifying Amendment 80 vessels to their
replacement vessels, with exceptions for the F/V Golden Fleece;

(7) establish specific regulatory restrictions and requirements that apply to any vessel that
replaces the F/V Golden Fleece;

(8) allow replacement vessels to conduct directed fishing for GOA flatfish if the Amendment 80
vessel being replaced was authorized to conduct directed fishing for GOA flatfish;

(9) require owners to demonstrate to NOAA Fisheries a replacement vessel’s compliance with
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U.S. Coast Guard safety requirements; and
(10) establish a process by which vessel owners can apply to NOAA Fisheries for approval to use
an Amendment 80 replacement vessel in the Amendment 80 sector.

In addition, Amendment 97 is intended to demonstrate to the U.S. Maritime Administration
(MARAD) that the Council and NOAA Fisheries have authorized Amendment 80 replacement vessels to
exceed specific vessel limits set forth in the AFA and therefore Amendment 80 replacement vessels that
exceed these limits are eligible to receive a certificate of documentation consistent with 46 U.S.C. 12113
and MARAD regulations at 46 CFR 356.47.

Several criteria must be met before NOAA Fisheries will approve an application for a vessel owner
to replace an Amendment 80 vessel (see 10 above). Once a complete Amendment 80 vessel replacement
application is received by NOAA Fisheries, the Regional Administrator will approve a vessel that is
eligible to participate in Federal fisheries as an Amendment 80 replacement vessel provided that:

» The replacement vessel does not exceed 295 feet (89.9 m) LOA;

* The replacement vessel was built in the United States and, if ever rebuilt, rebuilt in the United
States;

» The replacement vessel is not a permitted AFA vessel;

» The replacement vessel is classed and load lined or, if the vessel cannot be classed and load
lined, the vessel is enrolled in the U.S. Coast Guard ACSA program;

»  Only one replacement vessel is named as a replacement for any one replaced vessel at a given
time; and

» The replacement vessel is not otherwise prohibited from participation.

The criteria that a vessel owner must meet before NOAA Fisheries can approve an Amendment 80
replacement vessel encompass regulations deemed necessary by the Council under section 303(c) of the
MSA (i.e., the maximum size limit, one-for-one replacement, and safety requirements), as well as
regulations developed by NOAA Fisheries under section 305(d) of the MSA (i.e., U.S. construction
requirements, prohibition on the use of AFA vessels, and that vessels are not otherwise prohibited from
participation). Section 305(d) of the MSA states that NOAA Fisheries has general responsibility to carry
out any fishery management plan or plan amendment approved by NOAA Fisheries and that NOAA
Fisheries may promulgate such regulations in accordance with the Administrative Procedure Act (APA)
as may be necessary to discharge that responsibility. One criterion in particular, the prohibition on the use
of AFA vessels as Amendment 80 vessels, has elicited interest among participants in the AFA and
Amendment 80 sectors. The following sections characterize how this prohibition was established in the
regulations implementing Amendment 97.

Rationale Prohibiting AFA Vessels as Amendment 80 Replacement Vessels

The information provided in this section is provided in additional detail in the final rule
implementing Amendment 97 (October 1, 2012). The analysis used by the Council in the development of
Amendment 97 included a summary of the interim guidance NOAA Fisheries prepared for vessel
replacement. That analysis stated, “Because the CRP makes a clear distinction between the AFA and
non-AFA trawl catcher/processor subsectors, an AFA catcher/processor as defined by the CRP would be
ineligible to fish as a non-AFA trawl catcher/processor and could not replace an Amendment 80 vessel.”
No additional explanation for this statement is provided in the analysis. This statement remained in the
analysis during the Council’s consideration of Amendment 97, the interpretation of the CRP was not
challenged during the Council process, the Council did not consider an alternative that would allow the
use of AFA vessels as Amendment 80 replacement vessels, and thus the analysis does not include an
evaluation of those considerations. As a result, the Council did not recommend a prohibition or other
limitation on the use of an AFA vessel as an Amendment 80 replacement vessel in its final motion on
Amendment 97 in June 2010.
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In February 2012, before the start of Secretarial review of Amendment 97, NOAA Fisheries
received a letter from a member of the public asserting that the CRP and the court’s decision in 4rctic
Sole Seafoods, Inc. v. Gutierrez does not prohibit the use of an AFA vessel as an Amendment 80
replacement vessel. The commenter stated that “[t]he distinction the CRP draws between AFA and non-
AFA vessels is only for purposes of specifying which vessels owners initially qualified for the
Amendment 80 sector” and that while an owner of a vessel had to meet the criteria specified in section
219(a)(7) to initially qualify for the non-AFA trawl C/P subsector, including the criterion that the vessel
not be an AFA trawl C/P, “[t]he CRP does not limit the universe of vessels that a qualified owner may
then draw from to replace the vessel through which it initially entered the Amendment 80 sector.”

In April 2012, NOAA Fisheries published the proposed rule for Amendment 97 (77 FR 20339,
April 4,2012). In the proposed rule, NOAA Fisheries advised that following receipt of the letter, it re-
examined the CRP and decision in Arctic Sole Seafoods v. Gutierrez. Based on that re-examination,
NOAA Fisheries stated that the CRP did not prohibit use of an AFA vessel, and that in the absence of an
explicit regulatory prohibition recommended by the Council, the rule as proposed did not prohibit use of
an AFA vessel. NOAA Fisheries invited the public to comment on the proposed rule, including the
potential use of AFA vessels as Amendment 80 replacement vessels.

NOAA Fisheries received extensive public comment on the question of whether the CRP prohibits
the use of AFA vessels as Amendment 80 replacement vessels, the lack of Council consideration or
analysis of this issue, and the potential economic impacts that could result from the use of AFA vessels as
Amendment 80 replacement vessels. The comments, and NOAA Fisheries’ response, are described in the
detail in the final rule for Amendment 97 (October 1, 2012).

Following consideration of all comments received during the public comment periods, NOAA
Fisheries determined that a regulatory provision prohibiting the use of AFA vessels as Amendment 80
replacement vessels was necessary to implement Amendment 97 as recommended by the Council and
approved by NOAA Fisheries. NOAA Fisheries recognizes that the Council did not specifically articulate
the prohibition in their motion for Amendment 97 but the prohibition was implicitly incorporated into
Amendment 97. The Council based its motion for Amendment 97 on the analysis that stated AFA vessels
could not be used as Amendment 80 replacement vessels and on public comments presented to it. NOAA
Fisheries conclusion was not challenged while the Council was considering Amendment 97.

NOAA Fisheries concluded that the decision making record for Amendment 97 supports a
regulation prohibiting AFA vessels from participating as Amendment 80 replacement vessels for the
following reasons--

¢ The analysis before the Council did not analyze the potential effects of allowing AFA vessels
to be used as Amendment 80 replacement vessels, but did explicitly state that AFA vessels
could not be used;

e Allowing AFA vessels to be used as Amendment 80 replacement vessels could adversely
affect Amendment 80 sector participants as suggested in public comment received on the
proposed rule, and a prohibition would preclude that potential harm;

e The prohibition does not adversely affect existing operations of any AFA vessel owners or
operators currently®;

e Permitting AFA vessel to participate as Amendment 80 vessels may result in fleet
consolidation in excess of what anticipated in the analysis prepared for Amendment 97.

e Given the information available, NOAA Fisheries cannot conclude that the impacts resulting
from the use of AFA vessels as Amendment 80 replacement vessels would be consistent with
Amendment 97 and the FMP, as required by section 304° of the MSA.

4 The Ocean Peace is active in both the Amendment 80 and the AFA sectors. However, that vessel has been
consistently active in these fisheries since the AFA and the Amendment 80 programs were implemented.
Amendment 97 does not affect the ability of the Ocean Peace, or its replacement to continue fishing as it does
currently provided it meets the requirements for AFA and Amendment 80 vessel replacement.
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The prohibition is consistent with the FMP and other applicable law for the following reasons--

e The prohibition on using AFA vessels as Amendment 80 replacement vessels will not prevent
either the Amendment 80 or the AFA sectors from achieving the conservation and
management goals and objectives set forth in the FMP for these sectors;

e The prohibition is a logical outgrowth of the proposed rule and its inclusion is consistent with
the Administrative Procedure Act (APA); and,

e The regulatory prohibition on the use of AFA vessels as Amendment 80 replacement vessels
does not prevent the BSAI non-pollock groundfish catcher/processor subsectors from
achieving the goals and objectives of the CRP, the ability of the Amendment 80 sector to
replace qualifying Amendment 80 vessels under the CRP, and does not prevent the owners of
AFA trawl C/P vessels from participating in a capacity reduction plan under the CRP.

NOAA Fisheries included the prohibition under section 305(d) of the MSA. Nothing in the CRP
overrides the Council’s and NOAA Fisheries’ authority under the MSA to impose reasonable criteria for
vessel replacement consistent with the MSA (and other applicable law) to achieve the fishery
management goals and objectives of the FMP. Even if the provisions of the CRP could be construed as
requiring the use of AFA vessels as Amendment 80 replacement vessels, section 303 of Public Law 111-
348 states that “Notwithstanding any other provision of law, the Secretary of Commerce may promulgate
regulations that allow for the replacement or rebuilding of a vessel qualified under subsections (a)(7) and
(g)(1)(A) of section 219 of the [CRP].” This provision, passed into law after the CRP, authorizes NOAA
Fisheries to prohibit by regulation the use of AFA vessels as Amendment 80 replacement vessels even if
the provisions of the CRP could be construed to require it.

During the June 2012 Council meeting, NOAA Fisheries consulted with the Council, as required by
section 304(b) of the Magnuson-Steven Act, regarding the agency’s intent to add a regulation to the final
rule implementing Amendment 97 that would prohibit AFA vessels from participating as Amendment 80
replacement vessels. NOAA Fisheries also urged the Council to consider the issue of AFA vessels as
Amendment 80 replacement vessels and develop a policy recommendation on the issue. After receiving
the agency’s report, the Council received comment from the public on the proposal to add a regulation to
the final rule prohibiting use of AFA vessels. Following receipt of public comment, the Council
discussed NOAA Fisheries’ approach and did not object to the inclusion of the prohibition in the
Amendment 97 final rule. Some Council members stated that a prohibition was not included at the time
of Council final action on Amendment 97 because at that time, the Council understood the CRP precluded
the use of AFA vessels as Amendment 80 replacement vessels. In light of NOAA Fisheries” request, the
Council recommended the development of a discussion paper that examines the potential impacts of the
use of AFA vessels as Amendment 80 replacement vessels. The following sections examine the issues
the Council identified in June 2012.

(1) Rationale for the Current Legal Interpretation that the CRP does not
Prohibit an AFA Vessel from Replacing an Amendment 80 Vessel

This section summarizes NOAA Fisheries’ view of the CRP that is provided in additional detail
in the final rule implementing Amendment 97. Section 219(a)(7) of the CRP as interpreted by the court

5 Section 304 of the Magnuson-Stevens Fishery Conservation and Management Act authorizes the Secretary of
Commerce to-- review fishery management plans (FMP), review regulations to determine if they are consistent with
the FMP, prepare and review Secretarial Plans, establish fees, rebuild overfished fisheries, designate fisheries
authority over a fishery if the geographic range extends to more than one Council, to prepare an FMP for highly
migratory species, and repeal or revoke FMPs.
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sets forth the criteria that an owner of a vessel must meet to originally qualify for participation in the
Amendment 80 sector. When the original qualification criteria at section 219(a)(7) have been met, the
owner of a qualifying vessel may replace that vessel with a vessel that does not meet all the original
qualification criteria. The court interpreted the CRP as limiting the universe of owners eligible to
participate in the BSAI non-pollock groundfish fishery. It accomplished this objective by limiting
eligibility to a person who owns a particular type of vessel with a particular catch history and who has a
particular license. However, a person who owns an eligible vessel is no longer bound by the statutory
criteria when replacing that vessel. As the court noted in Arctic Sole Seafoods, Inc. v. Gutierrez, nothing
in the CRP indicates that Congress was concerned with which particular vessels are used in the BSAI
non-pollock groundfish fishery. Therefore, the owner of a non-AFA trawl C/P vessel must satisfy the
criteria specified in section 219(a)(7) of the CRP to originally qualify for the non-AFA trawl C/P
subsector and the Amendment 80 sector, but the owner of such a vessel may replace it with a vessel that
might not meet the original qualifying criteria of the CRP but is otherwise eligible to participate in the
BSAI non-pollock groundfish fishery. For these reasons, NOAA Fisheries’ view is that the CRP does not
prohibit the use of an AFA vessel as an Amendment 80 replacement vessel.

Overall, the purpose of the CRP is to remove excess harvesting capacity from the C/P sector of
the non-pollock groundfish fishery (section 219(e)(1)) through a vessel buyback program that is financed
through a capacity reduction loan. The use of an AFA vessel as an Amendment 80 replacement vessel
does not undermine the provisions of the CRP. As NOAA Fisheries stated in the Amendment 97
proposed rule, nothing in the CRP or the court’s decision supports a view that the criterion at section
219(a)(7)(A), which excludes AFA trawl C/Ps from the universe of originally qualifying Amendment 80
vessels, should extend to an Amendment 80 replacement vessel. The purpose of the CRP is to promote
sustainable fisheries management through the removal of excess harvesting capacity from the C/P sector
of the non-pollock groundfish fishery. The use of an AFA vessel as an Amendment 80 replacement
vessel does not undermine this purpose. The owner of a vessel that is both an AFA vessel and an
Amendment 80 replacement vessel could still participate in a capacity reduction plan developed by one or
more of the subsectors in which the owner is a member. Additionally, the owner of a vessel that is both
an AFA vessel and an Amendment 80 replacement vessel would continue to be a member of a C/P
subsector, and therefore eligible to participate in the BSAI non-pollock groundfish fishery. Also, the use
of an AFA vessel as an Amendment 80 vessel would not increase the harvesting capacity of either the
AFA or the Amendment 80 sectors. Generally, if AFA vessels were used as Amendment 80 replacement
vessels, NOAA Fisheries expects the total harvesting capacity in the BSAI C/P sector would decrease
rather than increase as AFA vessels replace Amendment 80 vessels and the replaced Amendment 80
vessel is removed from participation in BSAI and GOA groundfish fisheries. This overall reduction in
harvesting capacity would be consistent with the goals of the CRP.

In addition, nothing in the CRP requires the Council or NOAA Fisheries to permit the use of
AFA vessels as Amendment 80 replacement vessels. The regulatory prohibition on the use of AFA
vessels as Amendment 80 replacement vessels, like other Amendment 80 replacement vessel criteria (e.g.,
maximum vessel length and U.S. Coast Guard safety requirements), does not prevent the BSAI non-
pollock groundfish C/P subsectors from achieving the purpose of the CRP, which is to reduce excess
harvesting capacity through the development of capacity reduction plans. The prohibition does not
prevent owners of AFA vessels from participating in BSAI non-pollock groundfish fisheries as members
of the AFA trawl C/P subsector or prevent the owners of AFA trawl C/P vessels from participating in a
capacity reduction plan under the CRP. The prohibition does not prevent Amendment 80 vessel owners
from replacing qualifying Amendment 80 vessels. Additionally, nothing in the CRP overrides the
Council’s and NOAA Fisheries’ authority under the MSA to impose reasonable criteria consistent with
the MSA and other applicable law to achieve the fishery management goals and objectives of the FMP.
Even if the provisions of the CRP could be construed as requiring the use of AFA vessels as Amendment
80 replacement vessels, section 303 of Public Law 111-348 states that “Notwithstanding any other
provision of law, the Secretary of Commerce may promulgate regulations that allow for the replacement
or rebuilding of a vessel qualified under subsections (a)(7) and (g)(1)(A) of section 219 of the [CRP].”
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This provision, passed into law after the CRP, authorizes NOAA Fisheries to prohibit by regulation the
use of AFA vessels as Amendment 80 replacement vessels even if the provisions of the CRP require it.

(2) Whether Allowing an AFA Vessel to Replace an Amendment 80 Vessel
Would Meet the Purposes of the CRP

As noted above, nothing indicates that the CRP prohibits an AFA vessel from being used to
replace an Amendment 80 vessel, or that the use of an AFA vessel as an Amendment 80 replacement
vessel would be contrary to the purposes of the CRP. Some constituents in the Amendment 80 sector
disagree with NOAA Fisheries’ view of the CRP and offer a different narrative that describes the
Congressional intent under the CRP. NOAA Fisheries has reviewed these comments and maintains its
position.

(3) Other Applicable Statutory Requirements for Replacement of Amendment
80 and AFA vessels

In addition to the CRP, the Council and NOAA Fisheries would need to consider provisions in
the AFA and MSA in particular. The information presented here is not intended to be a comprehensive
legal review, but notes areas for additional consideration should this discussion paper be advanced.

AFA Sideboard Provisions

Sections 211 and 213 of AFA appear particularly relevant. This discussion paper focuses on the
potential implications of these sections of the AFA as they apply to the 20 AFA trawl C/Ps listed in the
AFAS. At this time, NOAA Fisheries has no information to indicate that AFA catcher vessel owners are
seeking to enter the Amendment 80 fishery, and it appears unlikely that they would do so (see Section 5
for additional detail). Section 211(a) of the AFA provides general authority for the Council to protect
other fisheries (i.e., non-directed pollock fisheries) from the adverse impacts caused by the AFA.

SEC. 211. PROTECTIONS FOR OTHER FISHERIES; CONSERVATION
MEASURES.

(a) GENERAL.—The North Pacific Council shall recommend for approval by the
Secretary such conservation and management measures as it determines necessary to
protect other fisheries under its jurisdiction and the participants in those fisheries,
including processors, from adverse impacts caused by this Act or fishery cooperatives in
the directed pollock fishery.

Although section 211(a) is stated affirmatively, that the Council shall recommend measures to
protect other fisheries from potentially adverse affects caused by the AFA, it appears equally true that the
Council should not recommend measures that would not protect other fisheries from potentially adverse
affects caused by the AFA. The AFA has provided AFA vessel owners with fixed allocations and the
ability to effectively consolidate or otherwise improve the efficiency of their operations. This may
provide AFA vessel owners with the capacity to expand into other fisheries that would not have otherwise
been available without the AFA. Some in the Amendment 80 sector contend that the entry of AFA

6 Section 208(e)(1) through (20) lists the specific trawl catcher/processor vessels that are eligible to directed fish for
pollock. Section 208(e)(21) identifies general criteria that would allow an unlisted catcher/processor to qualify and
limits the total catch of any such vessel to 0.5 percent of the directed fishing allowance available for AFA
catcher/processors — effectively 0.5 percent of 40 percent of the AFA directed fishing allowance. Only one vessel,
the Ocean Peace meets the criteria of sections 208(e)(21).
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vessels into the Amendment 80 sector would have an adverse impact on existing Amendment 80 fishery
operations by introducing a new, potentially more efficient competitor who is currently excluded. These
claims have not been analyzed, but at a minimum, it appears that the Council would need to fully assess
those claims and determine that relieving the current prohibition on AFA sideboards would still serve the
purpose of protecting the Amendment 80 fishery from adverse impacts caused by the AFA. Section
211(b) establishes sideboards for AFA trawl/catcher processors. These provisions are specific to the 20
AFA C/Ps listed in the AFA, and do not specifically apply to the Ocean Peace.

(b) CATCHER/PROCESSOR RESTRICTIONS.— (1) GENERAL.—The
restrictions in this subsection shall take effect on January 1, 1999 and shall remain in
effect thereafter except that they may be superseded (with the exception of paragraph (4))
by conservation and management measures recommended after the date of the enactment
of this Act by the North Pacific Council and approved by the Secretary in accordance
with the Magnuson-Stevens Act.

(2) BERING SEA FISHING.—The catcher/processors eligible under paragraphs (1)
through (20) of section 208(e) are hereby prohibited from, in the aggregate—

(A) exceeding the percentage of the harvest available in the offshore component of
any Bering Sea and Aleutian Islands groundfish fishery (other than the pollock fishery)
that is equivalent to the total harvest by such catcher/processors and the
catcher/processors listed in section 209 in the fishery in 1995, 1996, and 1997 relative to
the total amount available to be harvested by the offshore component in the fishery in
1995, 1996, and 1997, '

(B) exceeding the percentage of the prohibited species available in the offshore
component of any Bering Sea and Aleutian Islands groundfish fishery (other than the
pollock fishery) that is equivalent to the total of the prohibited species harvested by such
catcher/processors and the catcher/processors listed in section 209 in the fishery in 1995,
1996, and 1997 relative to the total amount of prohibited species available to be harvested
by the offshore component in the fishery in 1995, 1996, and 1997; and

(C) fishing for Atka mackerel in the eastern area of the Bering Sea and Aleutian
Islands and from exceeding the following percentages of the directed harvest available in
the Bering Sea and Aleutian Islands Atka mackerel fishery—

(i) 11.5 percent in the central area; and

(ii) 20 percent in the western area.

(3) BERING SEA PROCESSING.—The catcher/processors eligible under
paragraphs (1) through (20) of section 208(e) are hereby prohibited from—

(A) processing any of the directed fishing allowances under paragraphs (1) or (3) of
section 206(b); and

(B) processing any species of crab harvested in the Bering Sea and Aleutian Islands
Management Area. ‘

(4) GULF OF ALASKA.—The catcher/processors eligible under paragraphs (1)
through (20) of section 208(¢) are hereby prohibited from—

(A) harvesting any fish in the Gulf of Alaska;

(B) processing any groundfish harvested from the portion of the exclusive economic
zone off Alaska known as area 630 under the fishery management plan for Gulf of
Alaska groundfish; or

(C) processing any pollock in the Gulf of Alaska (other than as bycatch in non-
pollock groundfish fisheries) or processing, in the aggregate, a total of more than 10
percent of the cod harvested from areas 610, 620, and 640 of the Gulf of Alaska under the
fishery management plan for Guif of Alaska groundfish.

AGENDA C-5(a), NPFMC, October 2012 12



The AFA sector has indicated that some relief from the existing sideboard limits would be
necessary for AFA vessels to effectively participate as Amendment 80 replacement vessels. (Additional
detail on AFA sideboard management is provided in the following section). The AFA does allow these
sideboard measures to be modified. As noted in section 211(b)(1), the Council may recommend, and
NOAA Fisheries can approve, modifications to these sideboard limits, with the exception of those
applicable to the GOA in section 211(b)(4).

Most recently, the Council recommended changes to AFA C/P sideboard limits under
Amendment 80." Specifically, regulations modified the calculation method for assigning groundfish
sideboard limits for most Amendment 80 species, modified the calculation method and application of
BSAI crab PSC limits, fixed the BSAI halibut PSC sideboard limit, and relieved all AFA vessels from the
yellowfin sole sideboard limit when the amount of yellowfin sole TAC available to non-Amendment 80
participants reached a specific amount (see the Amendment 80 final rule for additional detail 72 FR
52668, September 14, 2007). The proposed rule to Amendment 80 noted that it would be appropriate to
relieve the yellowfin sole sideboard limits at high levels of TAC “[bJecause yellowfin sole would be
allocated to the Amendment 80 sector for exclusive harvest, [and] the need for AFA sideboard limits
would be greatly reduced because AFA vessels would not be directly competing with the vast majority of
harvesters active in the yellowfin sole fishery” (72 FR 30072). The potential implications of modifying
these AFA sideboard limits were analyzed in the EA/RIR/IRFA supporting Amendment 80. Section
213(c)(1) of the AFA reiterates that the Council can recommend, and NOAA Fisheries may implement,
changes to a broad range of provisions in the AFA, presumably including the protection measures and
sideboard limits established under sections 211(a) and 211(b)®.

(c) CHANGES TO FISHERY COOPERATIVE LIMITATIONS AND POLLOCK
CDQ ALLOCATION.—The North Pacific Council may recommend and the Secretary
may approve conservation and management measures in accordance with the Magnuson-
Stevens Act—

(1) that supersede the provisions of this title, except for sections 206 and 208, for
conservation purposes or to mitigate adverse effects in fisheries or on owners of fewer
than three vessels in the directed pollock fishery caused by this title or fishery
cooperatives in the directed pollock fishery, provided such measures take into account all
factors affecting the fisheries and are imposed fairly and equitably to the extent
practicable among and within the sectors in the directed pollock fishery;

Section 213(c)(1) allows measures in section 211 to be superseded, provided they are done “for
conservation purposes or to mitigate adverse effects in fisheries.” As with the discussion of 211(a), ata
minimum it appears that the Council would need to establish its rationale as to how modifying existing
sideboard limits for AFA vessels would “mitigate adverse effects in other fisheries... taking into account
all factors affecting the fisheries.”

Some in the AFA sector have suggested that AFA sideboards established under section 211(b) are
not applicable to Amendment 80 species, or crab and halibut PSC that is available to the Amendment 80
sector. Advocates for this interpretation note that NOAA Fisheries does not subject an AFA C/P fishing
on behalf of CDQ group for non-pollock groundfish to specific AFA sideboards in the BSAL In a letter

7 Regulations implementing Amendment 85 relieved BSAI Pacific cod sideboard limits applicable to AFA
catcher/processors (September 4, 2007, 72 FR 50788), stating that “[t]he establishment of a separate Pacific cod
allocation to this sector [AFA trawl C/P sector] negates the need for the BSAI Pacific cod sideboard which protects
the historic share of the non-AFA trawl C/P sector from being eroded by the AFA trawl C/P vessels.”

® This paper does not examine issues of statutory construction and the specific interplay, for example, between
section 211(b)(1) that expressly prohibits modification of the GOA sideboards established under section 211(b)(4)
and the general authority to supersede section 211 provided under section 213(c)(1). If this paper is advanced for
analysis those issues could be examined further.
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dated August 1, 2011°, NOAA Fisheries notified AFA participants that AFA sideboards did not extend to
AFA vessels fishing on behalf of a CDQ group. In this letter NOAA Fisheries noted that any harvest of
groundfish species by an AFA vessel that are not allocated under the CDQ program will be limited by the
AFA harvesting sideboards and the attendant prohibition on directed fishing in section 679.7(k)(1)(v). In
that letter, NOAA Fisheries has indicated that such fish are generally available to the vessels in the
offshore sector and application of the sideboards under these circumstances would protect the participants
in other fisheries, and thereby further the purpose behind the sideboards. NOAA Fisheries was careful to
note in the August 1, 2011 letter that AFA C/Ps were not relieved from sideboards generally.

Constituents from the AFA sector argue that extending AFA sideboards to fisheries that are no
longer subject to increased competition from the AFA sector (e.g., Amendment 80 fisheries) is not
necessary because these sideboards do not protect participants in non-AFA fisheries. Furthermore, they
argue any extension of these catch limits is inconsistent with the plain language text of AFA section
211(b)(2) that requires AFA sideboards to apply only to AFA vessels that are pursuing the “harvest
available.” Under this interpretation, AFA sideboards would not extend to the operations of an AFA
trawl C/P serving as Amendment 80 replacement vessel when such a vessel is operating in an
Amendment 80 fishery because the specific portion of the TAC assigned to the Amendment 80 sector is
“not available” to the AFA C/P sector. Similar logic would also apply to PSC reserved for the
Amendment 80 sector that is “unavailable” to the AFA C/P sector (see AFA section 211(b)(2)(A)). In
conclusion, some participants in the AFA fleet state that AFA C/Ps operating in Amendment 80 fisheries
should not have to operate under AFA sideboards because the sideboards would not accrue to the benefit
of the AFA sector and in both cases the allocations are unavailable to the AFA sector.

NOAA Fisheries maintains its position that the AFA sideboards would continue to apply to AFA
vessels acting as Amendment 80 replacement vessels unless the Council recommends and NOAA
Fisheries acts to modify existing regulations. NOAA Fisheries’ letter concerning operations in the CDQ
was limited to that specific case. Previous actions by the Council and NOAA Fisheries under
Amendments 80 and 85 explicitly modified or removed AFA C/P sideboards affecting Amendment 80
species and PSC where desired, and not, when not desired, to accomplish specific policy goals. The
Council’s active management of AFA C/P sideboards appears to be consistent with sections 211(a),
211(b)(1) and 213(c)(1) of the AFA which allows the Council to recommend modifying sideboards after
assessing the impacts on non-pollock fisheries.

As a general policy matter, if the Council wished to advance this issue for further analysis and
action, the Council would still be required to analyze and consider a reasonable range of alternatives for
allowing AFA vessels to operate as Amendment 80 replacement vessels. Assessing the impact of AFA
sideboard limits would be a part of that analytical process. NOAA Fisheries recommends that if the
Council proceeds with this action, it consider the specific implications of modifying AFA C/P
sideboard limits in the context of the analysis and provide specific recommendations as it deems
appropriate.

Where possible, the Council and NOAA Fisheries have relied on the standard Council practice to
develop policy and regulation, rather than an interpretation of a letter written for a different and more
specific purpose. NOAA Fisheries recommends doing so in this case as well. Additional information on
AFA sideboard limits is provided in the following section.

Section 602 of the Coast Guard Authorization Act - Amendment to the AFA

On October 15, 2010, the Coast Guard Authorization Act of 2010 (Coast Guard Act) was signed
into law. Additional information on the effects of the Coast Guard Act on AFA vessel replacement are
addressed in the AFA Vessel Replacement analysis prepared by Council staff for this October 2012
meeting (Agenda C-5(b)). Section 602 of the Coast Guard Act amends the AFA, primarily section 208(g)
of the AFA, to allow for vessel replacement or rebuilding for the purpose of improve vessel safety and
operational efficiencies (including fuel efficiency). Prior to the Coast Guard Act, AFA vessels could only

% This letter can be found at http://www.fakr.noaa.gov/sustainablefisheries/amds/80/default.htm .
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be replaced for actual total loss or a constructive total loss of the vessel. Under the Coast Guard Act, the
rebuilt or replacement AFA vessel will be eligible in the same manner as the replaced vessel and subject
to the same restrictions as the replaced vessel. Fishing permits and licenses held by the owner of the
replaced AFA vessel shall be transferred to the rebuilt vessel or replacement vessel.

In addition, the Coast Guard Act prohibits replacement AFA catcher vessels from harvesting fish
in any federal fishery outside of the North Pacific, except for the Pacific whiting fishery. The Coast
Guard Act also eliminates the size and horsepower limitations that apply to rebuilt vessel and replacement
vessels. In other words, a rebuilt or replacement AFA vessel can exceed the maximum length overall
(MLOA) specified on the assigned LLP license. However, to protect non-AFA GOA fishery participants
from in an influx of new capacity from rebuilt or replaced AFA vessels, the Coast Guard Act prohibits
any vessel that is rebuilt or replaced that exceeds the MLOA specified on the license that authorizes
fishing for groundfish from participating in the GOA groundfish fisheries. At a minimum, an AFA vessel
must still be named on an LLP license with the appropriate endorsements and a sufficiently large MLOA
to accommodate the vessel’s length overall to participate in the GOA.

The Coast Guard Act also limits the use of replaced AFA vessels. The Coast Guard Act stipulates
that any AFA vessel that is replaced is prohibited from fishing in any fishery (unless the vessel is used to
replace another AFA vessel)." So, once a vessel is replaced (if not used as an AFA replacement vessel),
that vessel loses not only its AFA fishing privileges, but also any fishing privileges in other fisheries,
including AFA sideboard fisheries. In other words, the vessel would not be permitted to fish under a
sideboard and would appear to lose any sideboard exemption in the GOA.

Once the vessel is removed from the pollock fishery, the vessel is prohibited from fishing in any
fishery (unless that vessel is used to replace another AFA vessel). As a consequence, the removed vessel
would also appear to lose any sideboard status associated with its AFA fishing privilege.

The Coast Guard Act modified provisions under 208(g) so that it also removed the requirement
that AFA replacement vessels have to be “built in the United States and, if ever rebuilt, rebuilt in the
United States.” Instead, the Coast Guard Act requires that AFA replacement vessels be “a vessel
documented with a fishery endorsement under section 12113 of title 46, United States Code.” This
modification allows AFA vessels that currently have a fishery endorsement under section 12113 of title
46, United States Code to be used as AFA replacement vessels even if those vessels were not built, or
rebuilt, in the United States. NOAA Fisheries has not reviewed the Congressional Record or other
sources to determine if Congress provided any guidance on the use of AFA vessels built, or rebuilt,
outside of the United States in fisheries other than the directed pollock fishery in the Bering Sea. This
change in section 208(g) has been interpreted by some to indicate that the provision in Amendment 97
that requires Amendment 80 vessels to be built, or rebuilt, in the United States is not consistent with
current law. NOAA Fisheries notes that this provision is specifically applicable to AFA replacement
vessels.

Magnuson-Stevens Act (MSA)

The Council would also need to ensure that any action to allow AFA vessels to be used as
Amendment 80 replacement vessels is consistent with MSA. At this time, NOAA Fisheries has not
identified specific provisions of the MSA that would specifically limit the ability of AFA vessels to be
used as Amendment 80 replacement vessels. Several National Standards would likely be of particular
interest to the Council, specifically the implications of consolidation of fishing operations on AFA on the
allocation of fishing privileges (National Standard 4), and the effects on efficient utilization of fishery
resources (National Standard 5).

' The Coast Guard Act amended section 208(g)(5) of the AFA to read ‘‘(5) LIMITATION ON FISHERY
ENDORSEMENTS.—Any vessel that is replaced under this subsection shall thereafter not be eligible for a fishery
endorsement under section 12113 of title 46, United States Code, unless that vessel is also a replacement vessel
described in paragraph (1).”
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As noted in Section 1, section 303 of Public Law 111-348 provides NOAA Fisheries the authority
to promulgate regulations that allow for the replacement or rebuilding of a vessel qualified under the
CRP.

Other statutes may be applicable to this issue, but they have not been analyzed at this time.

(4) The Applicability of Sideboards should an AFA Vessel Replace an
Amendment 80 vessel.

As noted in the previous section, NOAA Fisheries continues to believe that AFA
sideboards do apply to AFA vessels, even if they were operating as Amendment 80 replacement
vessels unless specifically modified through an action recommended by the Council and
implemented by NOAA Fisheries. The potential methods the Council could consider if it wished
to modify the sideboard limits are described in detail in the following section.

(5) Policy and Regulatory Considerations for Replacement of Amendment 80
vessels with AFA vessels, or AFA Vessels with Amendment 80 Vessels

This paper includes a qualitative review of the issues the Council may want to consider if it
wanted to consider allowing AFA vessels from being used in the Amendment 80 sector. This discussion
paper does not include a quantitative assessment of the potential impacts or benefits of the use of AFA
vessels as Amendment 80 vessels on groundfish fishing operations because many of the potential effects
identified by the public are difficult to assess due the lack of available data. Moreover, the Council has
not provided a comprehensive suite of alternatives and options to compare.

As a matter of policy, the Council could choose not to take any action and AFA vessels would

-continue to be prohibited from use as Amendment 80 replacement vessels under the final rule
implementing Amendment 97. Alternatively, the Council could initiate an analysis to consider options to
allow the use of AFA vessels as Amendment 80 replacement vessels. Future analysis of this issue will
require the Council to develop a clear purpose and need statement. NOAA Fisheries does not propose
one here. Although the Council did request information on the potential for Amendment 80 vessel
owners to purchase AFA vessels, that information is only briefly examined in this discussion given the
overall emphasis of the Council’s request.

Joint Participation in the AFA and Amendment 80 Sectors

Currently, nothing expressly prohibits AFA vessel owners from purchasing an existing
Amendment 80 vessel and associated QS permit and becoming active in the fishery. To date, no such
transactions have occurred, and NOAA Fisheries is not aware that any are pending. In fact, the available
public comment indicates that such transfers are generally opposed by participants in the Amendment 80
sector. However, transfers and consolidation of Amendment 80 vessel ownership has increased in recent
years (e.g., a recent transaction consolidated ownership of the Ocean Peace and Seafisher). All of these
transactions have occurred among existing participants in the Amendment 80 sector. A similar pattern of
an initial phase of consolidation occurred in other catch share program in the North Pacific (e.g., halibut
and sablefish IFQ, BSAI Crab) as participants seek greater efficiencies in their operations. Generally, the
rate of consolidation tapers off over time. These consolidations may make it difficult for AFA vessel
owners to access and compete for the presumably more limited potentially available fishing operations
and QS now available in the Amendment 80 fishery. At a minimum, purchasing the holding of these
consolidated operations may substantially increase the costs of entry for AFA vessel owners.

AFA vessel owners purchasing an Amendment 80 vessel and remaining active in both the AFA
and Amendment 80 fisheries would need to operate both vessels. These additional operational costs
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could disadvantage AFA vessel owners seeking entry relative to Amendment 80 vessel owners who are
able to consolidate their fishing operations and reduce their marginal costs. At this time, NOAA Fisheries
does not have reliable estimates on the costs of purchasing an Amendment 80 vessel and associated QS.
Recent transactions have been conducted between private parties. If an AFA vessel owner were able to
participate in the Amendment 80 fishery with an AFA vessel, some of these operational costs could be
offset. This would be particularly true if the AFA vessel was no longer actively fishing in the directed
pollock fishery (i.e., the vessel is a member of a cooperative and other vessels in the cooperative harvest
pollock derived from the vessel according to the cooperative contract), if the AFA vessel was only
marginally involved in the pollock fishery, or the AFA vessel was already active in non-pollock fisheries
and adapted for those fisheries (e.g., yellowfin sole, Pacific cod). As described in Table 2, many AFA
vessels have been active in non-pollock groundfish fisheries in recent years. This information may
indicate those vessels that appear capable or likely to have an interest in entering the Amendment 80
fishery as a replacement vessel.

It is also possible that an Amendment 80 vessel owner could purchase an AFA vessel.
Anecdotally, participants in the Amendment 80 fishery have indicated that the cost of purchasing an AFA
vessel with the appropriate equipment and the associated “rights” for the directed pollock fishery is not
feasible. NOAA Fisheries has not assessed these claims, and may be limited in doing so given the limited
data available on asset values in the AFA fishery. Because AFA C/Ps do not receive a vessel specific
allocation of pollock under the AFA, fishing by specific vessels in the AFA C/P sector is subject to the
provisions of the voluntary cooperative established by the AFA C/Ps. Conceivably, AFA C/P vessel
owners could choose to lease or establish other contractual arrangements with other members in the AFA
C/P sector that would effectively limit the ability of a specific AFA C/P to be used to directed fish for
pollock. Any such provisions would not be regulatory provisions established by NOAA Fisheries, but
would need to be enforced through civil proceedings. Theoretically, an AFA C/P that is sold to an
Amendment 80 member with contractual provisions that limited its ability to be used to directed fish for
pollock, or receive pollock revenues associated with that vessel, could be less costly for an Amendment
80 vessel owner to purchase. At this time, NOAA Fisheries does not have information available to
ascertain if contractual provisions such as this are possible or likely within the AFA C/P sector, or the
effect of such provisions on the potential costs of an AFA C/P vessel. These issues could be examined
further if the Council advances this issue for analysis.

Potential Impacts of AFA Vessels in the Amendment 80 Sector

Depending on the capabilities of specific vessels relative to the vessels being replaced AFA
vessels could improve efficiency in Amendment 80 fishing operations (i.e., capacity reduction, upgrades
for improved retention and utilization, and flexibility to incorporate a broad range of processing
opportunities) and improve safety similar to those achieved with a new vessel construction. Allowing
AFA vessels to participate as Amendment 80 replacement vessels may allow the Amendment 80 fleet,
overall, to modernize in a shorter amount of time and at a lower cost than new vessel construction. It is
likely that AFA vessels would be available as replacement vessels sooner than a newly construction
replacement vessel due to time need to design and construct a new vessel.

If an Amendment 80 vessel owner can reasonably acquire an AFA vessel as a replacement
vessel, it may be a practicable means to achieve the modern safety and efficiency goals established by
the Council and NOAA Fisheries under Amendment 97. The demand for AFA vessels will vary among
Amendment 80 participants and demand is impossible to predict due to the multiple unknown variables
such as future interest rates for financing, the depreciation and upkeep costs of older vessel, fuel
efficiency, fishing efficiency, the utility of a specific AFA vessel for the fishing plan of a given
Amendment 80 vessel owner, and other factors. At this time, NOAA Fisheries does not have available
data to assess the relative costs of purchasing and maintaining an AFA vessel rather than rebuilding or
constructing a new Amendment 80 replacement vessel.

The Amendment 80 sector has raised concerns about the competitive advantage that AFA vessel
owners would have by entering into Amendment 80 fisheries. Some assert that AFA vessel owners could
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enter the Amendment 80 sector with a more efficient fishery platform and a limited debt burden relative
to the debt burden that current Amendment 80 participants would have if they chose to finance
replacement of an existing Amendment 80 vessel with one that had the same capabilities as an existing
AFA vessel. Amendment 80 constituents claim that such an advantage could lead to predatory business
practices that would destabilize the existing cooperatives and negatively affect vessel operators and crew.
Some have asserted that these practices would result in AFA vessel owners entering the Amendment 80
fishery specifically to create economic conditions unfavorable to current Amendment 80 participants, and
in the long-term reduce the value of Amendment 80 QS and vessels, thereby further reducing the costs of
entry for AFA vessel owners seeking to consolidate their fishery operations. . At this time, NOAA
Fisheries does not have data to assess the relative costs of entry of AFA vessels into the Amendment 80
sector, or how those costs may change over time if additional AFA vessels entered the Amendment 80
fishery.

Given the stated opposition by many Amendment 80 vessel owners to the entry of AFA vessels, it
is not clear that those vessels would be welcome to participate in an existing cooperative. Under current
regulations, a minimum of two unique persons, not linked through ownership of control'', holding at least
7 QS permits are required to form an Amendment 80 cooperative. AFA vessels could be limited to the
Amendment 80 limited access fishery if they cannot join a cooperative with existing Amendment 80
participants or form a cooperative with new AFA entrants into the Amendment 80 sector. Depending on
the amount of QS (and resulting annual TAC) held by these AFA vessels, it may encourage vessels
currently assigned to Amendment 80 cooperatives to join the Amendment 80 limited access fishery in a
race for fish with these AFA vessels in an effort to outcompete the vessels. NOAA Fisheries cannot
predict the willingness of Amendment 80 vessel owners to coordinate with AFA vessels to establish
cooperatives, or the likelihood that they would choose to enter the Amendment 80 limited access fishery
in a race for fish with AFA vessels. Overall, the Council would want to consider these possible scenarios
in any future analysis. Generally, the Council has promoted the Amendment 80 Program, and revisions to
the program to encourage cooperative participation.'?

It is impossible to accurately predict the changes to BSAI C/P fleet overall should AFA vessels be
used as Amendment 80 replacement vessels; however, should the Council recommend additional analysis
should consider the potential for downstream impacts of AFA vessel replacement on the Amendment 80
vessel replacement. As noted earlier in this preamble the Coast Guard Act authorized the owners of AFA
vessels to rebuild or replace their vessel to improve vessel operational efficiency. It is conceivable that
the efficiency gains the AFA fleet sustains through gradual replacement of the AFA fleet could free up
some vessel capacity for use in both the Amendment 80 and AFA fisheries. Similarly, over time AFA
replacement vessels could be designed for efficient use in both Amendment 80 and AFA fisheries. Any
increase in efficiencies coupled with a reduction in vessels may increase the cost effectiveness of utilizing
AFA vessels as Amendment 80 replacement vessels. This ultimately could lead to fewer newly
constructed vessels in the Amendment 80 fleet than anticipated under Amendment 97 (i.e. one hybrid
AFA/Amendment 80 vessel harvesting pollock and Amendment 80 species previously undertaken as two
separate AFA and Amendment 80 vessels).

There is not enough information to predict the amount of fleet consolidation that may occur if
AFA vessels are permitted to be used as Amendment 80 replacement vessels; however, the Council and
NOAA Fisheries assumed some consolidation of the Amendment 80 fleet would occur as a result of
Amendment 97. The Amendment 97 analysis (NOAA Fisheries 2012b) provides a comprehensive
overview of the Amendment 80 fleet but it does not include the use of AFA vessels as Amendment 80
vessels, with the sole exception of the F/V Ocean Peace. Consolidation of the Amendment 80 fleet

" Ownership and control is established through a threshold commonly known as the AFA 10% threshold.
Additional detail is provided in the final rule for Amendment 80.

2 For example, the Council adopted Amendment 93 to the FMP to reduce barriers to forming an Amendment 80
cooperative (see 76 FR 68354).
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would have impacts on fishing communities, crew, target species, and bycatch of non-target species not
specifically considered under Amendment 97.

It is reasonable to assume that fleet consolidation resulting from the availability of AFA vessels
as Amendment 80 replacement vessels would ultimately result in job attrition. Specifically, AFA vessels
entering the Amendment 80 fleet would likely bring their own crews resulting in a loss of jobs in the
Amendment 80 sector. Generally, AFA C/P vessels have larger crew components that Amendment 80
vessels, and may not require additional crew to fish in an Amendment 80 fishery. Some displaced crew
could be retained by AFA/Amendment 80 vessel owners if they have specific skills necessary for fishing
in the Amendment 80 sector. The reduction in crew employment could impact specific communities
dependent on BSAI groundfish fisheries. These AFA/Amendment 80 hybrid vessels could operate out of
different ports, and increase revenues to specific communities and decrease it in others relative to existing
AFA and Amendment 80 vessel operations. Some loss of jobs due to fewer vessels actively harvesting
and processing groundfish in the BSAI could be offset by an increase in the amount of fish harvested per
vessel, a corresponding increase in fishing days, and the additional processing of seafood products.
Further analysis would be required to assess the potential impacts of vessel consolidation on employment.

The entrance of non-historic participants into Amendment 80 fisheries may alter the timing and
operations of various fisheries in the BSAI. For example, if AFA vessels are used in both the pollock and
Amendment 80 fisheries, the timing of specific fisheries could change as vessel operators seek to
maximize the efficiency of their vessel operations. These changes could affect markets for Amendment
80 vessel operators. This could lead to a fundamental shift in the supply and demand for these seafood
products and affect the price and rents available to both Amendment 80 and AFA participants. Further
analysis could explore the potential magnitude of these changes and their effects on harvest rates,
geographic distribution of the fishery, and potential impact on salmon, halibut, and crab PSC as these new
entrants entered the fishery. It is difficult to predict how new entrants would fish relative to existing
participants or whether shifts in fishing patterns would have an appreciable effect on harvest rate, PSC
rates, or species composition. Overall, because hybrid AFA/Amendment 80 vessels would still be subject
to the limits established by their member Amendment 80 cooperative contract, or the Amendment 80
limited access fishery TAC, dramatic changes in the overall harvests of target fisheries or PSC would not
be expected. However, new entrants could impact the overall harvest patterns within a given cooperative,
particularly if those vessels have not previously been active in those fisheries. These concerns could be
addressed through terms and conditions in an Amendment 80 cooperative to establish specific allocations,
buffers, or other means of compensation if cooperative members felt additional limitations were
warranted.

Potential Effects on Current Amendment 80 Vessel Replacement Efforts

Depending on the type, and number of AFA vessels allowed to enter the Amendment 80 fishery
(see the following section), removing the regulatory prohibition on AFA vessels participating as
Amendment 80 replacement vessels may not substantially affect decisions by Amendment 80 vessel
owners to enter into new vessel construction contracts. If very few AFA vessels are allowed to enter the
Amendment 80 fishery, or if those AFA vessels are tightly restricted, those AFA vessels may not provide
an adequate substitute for new vessel construction. In that case, Amendment 80 vessel owners would
continue to look favorably at new vessel construction in large part because there are not enough AFA
vessels available to meet the needs and requirements for Amendment 80 replacement vessels.

Alternatively, by making AFA vessels available to Amendment 80 QS holders, could risk
existing and future investments that fishery participants have made in new vessel construction because
new vessel construction may no longer be the most economically feasible option. The availability of AFA
vessels could provide an Amendment 80 vessel owner with a low cost alternative to new vessel
construction. It is unclear how many, or if any, AFA vessels may eventually be eligible to participate in
Amendment 80 fisheries. The availability of AFA vessels as alternatives to new construction could alter
lending entities’ risk assessments that are conducted to finance new construction. NOAA Fisheries lacks
the expertise to determine exactly how such assessments are conducted or what factors are considered, but
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this issue has been raised as a concern by constituents in the Amendment 80 sector. A future analysis
could explore these potential impacts in more detail.

Provisions of Amendment 97 Subject to Change
Amendment 97 included four requirements for Amendment 80 replacement vessels that would
likely be the focus of the Council in any future analysis including--.

. The replacement vessel cannot be a listed AFA C/P (or an AFA catcher vessel)
. The replacement vessel was built in the United States and, if ever rebuilt, rebuilt
in the United States.

. The replacement vessel is classed and load lined or, if the vessel cannot be
classed and load lined, the vessel meets the requirements of the U.S. Coast Guard ACSA
program.

o The replacement vessel does not exceed 295 feet LOA.

Conceivably, the Council could recommend changes to one, some, or all of these provisions, with
differing impacts on the number of AFA vessels that could be used as Amendment 80 replacement
vessels. Obviously, if the Council chose to modify most, or all of these criteria it would effectively be
reconsidering Amendment 97 in its entirety and developing a new Amendment 80 vessel replacement
action. Table 2 lists all of the AFA C/Ps and indicates which of these criteria each of the vessels can
meet. Anywhere from 3 to 20 of the currently listed AFA C/Ps could be eligible to fish in the
Amendment 80 sector.
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Table 2: Description of the AFA catcher/processor fleet*,

Built o Number of Participated in
.. | Amendment 80 Non-Pollock
AFA C/Ps LOAS | Classed | Load lined | REPULI | = yreseel Groundfish
() quelgn Repl t Fisheries from
Shipyard pacemen !

Criteria met (2007-2012)
Northern Glacier 201 YES YES NO 4 of 5 YES
gr:?:;;‘:‘; 210 NO YES NO 2 of 5 NO
Ocean Peace** 219 YES YES NO 50f§ YES
U.S. Enterprise 224 NO YES NO 3of5 NO
Starbound 240 YES YES NO 4 0f § YES
Ocean Rover 256 YES YES YES 3of5 YES
Seattle Enterprise 270 NO YES NO 3of5 - YES
Highland Light 270 YES YES NO - 40f5 NO
American Dynasty 272 YES YES YES 3of5 YES
Arctic Fjord 275 YES YES YES 3of5 YES
Kodiak Enterprise 275 NO YES NO 3of5 YES
Pacific Glacier 276 YES YES YES 3of 5 NO
Endurance 278 YES YES YES 3of5 NO
American Triumph 285 YES YES YES 3of 5 YES
Katie Ann*** 296 YES YES NO 3of5 YES
Island Enterprise 304 NO YES NO 20of5 YES
Arctic Storm 334 YES YES NO 3of5s YES
Northern Jaeger 336 YES YES YES 20of5 YES
Northern Eagle 341 YES YES YES 20f5 YES
Northern Hawk 341 YES YES YES 20f5 YES
Alaska Ocean 376 " YES YES YES 20f5 NO

*Note—Amendment 97 establish only four criteria for Amendment 80 replacement vessels. This table separates the ‘classed and load lined
requirement into two separate requirements. This was necessary because some AFA vessel are not both classed and load lined.

**The F/V Ocean Peace is currently eligible to participate in both Amendment 80 and AFA fisheries; however, the F/V Ocean Peace is not a
listed AFA traw! C/P.

*+* The vessel owner of the Katie Ann has indicated that this vessel may have a LOA specified on the FFP that is slightly longer than the LOA of
the vessel. The LOA specified here is based on the FFP assigned to the Katie Ann. If a marine survey, or other appropriate documentation,
indicated that the LOA of the Katie Ann was less than or equal to 295 feet LOA, and that revised shorter LOA was designated on the FFP, this
vessel could meet 4 of the 5 existing criteria required to qualify as an Amendment 80 replacement vessel.

If any of the currently listed AFA vessels were to be replaced by a vessel that met the other
criteria established under Amendment 97 (i.e., the AFA vessel was built in the U.S., load lined and
classed, and less than 295 ft LOA), then that AFA replacement vessel could qualify as an Amendment 80
replacement vessel if the prohibition on the use of an AFA vessel was removed. At this time, NOAA
Fisheries does not have information indicating that AFA replacement vessels are currently being built that
meet these criteria. However, as AFA vessel owners replace their vessels, they may have an incentive to
design vessels that can meet the criteria established under Amendment 97 if this provision were to
change. The following paragraphs describe the potential number of existing qualifying vessels that could
be used as Amendment 80 vessels if specific criteria in Amendment 97 were changed.

Removing the prohibition on listed AFA C/Ps would allow a maximum of 3 currently listed AFA
C/Ps to be used as Amendment 80 replacement vessels. In total, only 4 AFA C/Ps including the F/V
Ocean Peace meet the Amendment 80 replacement vessel requirements established at 50 CFR
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679.4(0)(4)(A) through (C), the Northern Glacier, the Ocean Peace, the Starbound, and Highland Light
(GAO 1998). Because the Ocean Peace is already active as both an AFA and Amendment 80 vessel, it is
not considered further here. The rationale for prohibiting listed AFA C/Ps from serving as Amendment
80 replacement vessels is discussed at length earlier in this paper and is not repeated here. The Council
would need to provide rationale to allow these additional three vessels to be used in the Amendment 80
sector in any future analysis. ‘

Removing both the AFA prohibition, and the requirement that vessels have to be built, or rebuilt,
in the United States would allow 9 currently listed AFA C/Ps to be active in the Amendment 80 sector,
the 3 mentioned above as well as the Ocean Rover, American Dynasty, Arctic Fjord, Pacific Glacier,
Endurance, and American Triumph. The regulation at 50 CFR 679.4(0)(4)(i)(B) requiring that new
vessels be built in the United States, or if ever rebuilt, rebuilt in the United States is consistent with
current vessel replacement regulations for trawl C/Ps participating in the AFA C/P subsector (see 50 CFR
679.4(1)(7)(1)(B)). As noted in Section 2.4.6.2 of the EA/RIR/FRFA prepared for Amendment 97, the
requirement that vessels be built or rebuilt in the United States was applicable law for other trawl C/Ps
(i.e., AFA C/Ps) operating in the Bering Sea at the time the Council took final action on Amendment 97."
Generally, statutes governing vessel construction have required that new vessels be built, or rebuilt, in the
United States (e.g., 46 U.S.C. §§ 12102(a), 12151(b)). This requirement is consistent with the MSA, and
other applicable law. This provision is also consistent with NOAA Fisheries’ understanding at the time
the Amendment 97 rule was proposed that Amendment 80 vessel owners were seeking contracts with
U.S. shipyards to construct new vessels.

Under the AFA, a number of vessels that had been built, or rebuilt, in overseas shipyards were
identified as eligible to continue to receive a U.S. fisheries endorsement. The Council could consider
modifying the U.S. vessel construction provision under Amendment 97 to allow these vessels to be used
as Amendment 80 replacement vessels. If the Council recommended that this provision be eliminated,
additional analysis would examine any requirements on U.S. construction under applicable maritime law.

NOAA Fisheries notes that the current regulatory provision in Amendment 97 could affect the
ability of some Amendment 80 vessels that have been built, or rebuilt, overseas from being used as an
Amendment 80 replacement vessel. Only three vessels in the Amendment 80 fleet, the Alaska Spirit,
Alaska Victory, and Seafisher, appear to have been built, or rebuilt, in overseas shipyards so the overall
impact of these vessels being excluded as Amendment 80 replacement vessels is not likely to have a
significant impact on the ability of the Amendment 80 fleet to harvest their allocations. For example, if
owners of other Amendment 80 vessels want to consolidate their Amendment QS and have harvest the
QS on another vessel under the current cooperative structure. There is no limitation on the amount of
Amendment 80 species that may be caught on one vessel; if other Amendment 80 vessel owners want to
retire their vessels, they can assign the Amendment 80 QS associated with that vessel to the LLP license
that is originally derived from that Amendment 80 vessel. As long as there is adequate capacity in the
Amendment 80 fleet to effectively harvest its allocations, a vessel owner would not need to replace these
vessels.

Removing the AFA prohibition, U.S. construction standards, load line and classification
requirements would allow an additional four vessels (dmerican Enterprise, U.S. Enterprise, Seattle
Enterprise, and Kodiak Enterprise) to be used as Amendment 80 replacement vessels. A total of 13 of
the 20 listed AFA C/Ps could be used under this scenario. None of the AFA vessel are currently members
of the U.S. Coast Guard’s Alternative Compliance and Safety Agreement (ACSA) Program and it is
unclear whether they would be eligible for the program should they be approved as Amendment 80
replacement vessels. Further analysis is necessary to determine if individual AFA vessels would be
eligible for the ACSA Program." ‘

B At the time the Council recommended Amendment 97, section 208(g) of the AFA required that any AFA
replacement vessel “be built in the United States, or if ever rebuilt, rebuilt in the United States.”
" Personal communication Captain Christopher Woodley USCG, August 28, 2012
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During the development of Amendment 97, the U.S. Coast Guard, and representatives from the
National Institute for Occupational Health and Safety strongly supported the load line and classification
provisions to enhance and improve safety requirements for vessels active in the Amendment 80 sector.
The Council and NOAA Fisheries supported these efforts throughout the development of Amendment 97.
If the Council chose to remove this requirement, the analysis would need to assess the potential
implications on safety and whether removing this requirement would be contrary to the goals of National
Standard 10 (promote the safety of life at sea) under the MSA. Extended detail on safety issues is
provided in the analysis and final rule for Amendment 97, and is summarized here.

Under current law, any fish processing vessel that is built or undergoes a major conversion after
July 27, 1990, is required by 46 U.S.C. 4503 to meet all survey and classification requirements prescribed
by the American Bureau of Shipping or another similarly qualified classification society. A classification
society is a non-governmental organization that establishes and maintains technical standards and rules
for the construction (hull, machinery, and other vital systems) and operation of ships and offshore
structures. The classification society will also validate that construction is completed according to these
standards and will carry out regular surveys to ensure continued compliance with the standards.
Similarly, all vessels 79 feet or greater that are built or converted for use as a fish processing vessel after
January 1, 1983, are required by 46 U.S.C. 5102 to have a load line. A load line establishes the maximum
draft of the ship and the legal limit to which a ship may be loaded for specific water types and
temperatures. A load line is intended to ensure that a ship has sufficient freeboard so that the vessel has
the necessary stability to operate safely.

Due to a variety of concerns, classification societies have not recently classed or load lined
vessels greater than 20 years old, and do not appear likely to do so in the foreseeable future. Therefore, it
is unlikely that AFA vessels that are not currently classed or load lined could become so given the age of
the vessels. Specific detail on the age of each AFA vessel is not available, and could be included in
further analysis. AFA C/Ps not currently classed or load lined are thought to be over 20 years old, and are
unlikely to be classed or load lined if not already so. The Alternative Compliance and Safety Agreement
(ACSA) program was designed, in part to improve safety of Amendment 80 vessels not classed or load
lined. No AFA vessels are currently part of this program. The ACSA program is designed to achieve
numerous safety, economic, and fishery management goals, both directly and indirectly.

While the U.S. Coast Guard and Amendment 80 vessel owners have seen significant
improvements in vessel safety as a result of the ACSA program, there are limitations to its long-term
effectiveness. Newly constructed fish processing vessels have to meet the full suite of modern safety
standards—including all construction, stability, and manning requirements—intended to ensure such a
vessel is inherently safer. Under Amendment 97, any newly constructed replacement vessel, or any
modified replacement vessel, will be required to be classed and load lined. These provisions are intended
to improve safety at sea by requiring Amendment 80 replacement vessels to meet safety requirements
established for fishing vessels in recent years.

If the Council recommended removing all of the previous criteria mentioned, as well as the 295
foot maximum length overall, then all 20 AFA vessels would be eligible to be used as Amendment 80
replacement vessels. The Council would effectively be recommending a new Amendment 80 vessel
replacement action and would need to develop a rationale for revising its recently adopted program.

Amendment 80 Vessels as AFA Replacement Vessels

Although there is no statutory requirement prohibiting the use of Amendment 80 vessels as AFA
replacement vessels, current Amendment 80 vessels may not meet the needs of AFA vessel owners. In
the future, Amendment 80 replacement vessels may meet modern safety and efficiency standards;
however, today’s fleet is generally shorter, less fuel efficient, and less likely to meet the improved vessel
safety and operational efficiencies standards intended by the Coast Guard Act for AFA replacement
vessels. As noted earlier, few of the Amendment 80 vessels are classed or load lined, and have factory
construction specifically designed to meet the needs of non-pollock groundfish fisheries and may be ill-
suited for pollock processing without substantial reconstruction. Generally, Amendment 80 vessels have
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smaller crew components that AFA vessels, and may be unable to adequately house the crew needed to
operate efficiently in the directed pollock fishery.

Sideboard Limits

Tables 3 and 4 describe the allocations, sideboard limits, and PSC limits a vessel eligible to
participate in both Amendment 80 fisheries and AFA fisheries would have to meet. Table 3 and 4 do not
include catch information. Non-pollock catch for AFA vessels from 2008 through 2012 can be found in
Table 5. Once a harvest limits is reached, or predicted to be reached, NOAA Fisheries closes directed
fishing for those species. The sideboard limits mandated in the AFA are not “hard caps” that result in the
closure of all fishing by AFA vessels once a sideboard limit is reached. However, all vessels fishing in
both the AFA and Amendment 80 fisheries would be limited by the sideboards displayed in Tables 3 and
4 unless modified by the Council (see previous sections on AFA sideboards for additional detail).

Generally, the catch of non-pollock groundfish by listed AFA vessels increases in years when the
Bering Sea pollock TAC is low, or in years like 2011 when large aggregations of pollock are more
difficult to locate. Although there is not a well-established trend of harvest rates from 2007 through 2012,
listed AFA vessels have increased their catch of yellowfin sole, arrowtooth/Kamchatka flounder, and
other flatfish since 2010, as shown in Table 5. The data for 2012 are incomplete; however, the catch of
yellowfin sole by listed AFA trawl C/Ps is expected to be similar or perhaps increase from 2011'°, AFA
vessels targeting fish in the BSAI trawl limited access fishery for yellowfin sole are allocated a specific
portion of the TAC.

5 Personal communication with Josh Keaton NOAA Fisheries on August 20, 2012
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Table 3. The 2012 AFA catcher/processor allocations ' and sideboard limits * in the BSAI
{Amounts in Metric Tons)

Species Area/Season AFA
Pollock : BSAI 419,040
Sablefish BS 15
Al -
Atka mackerel Eastern Al A season -
Easter Al B season -
Central Al A season 553?
Central Al B season 5532
Western Al A season 1342
Western Al B season 1342
Rock sole BSAI 2,875%
Greenland turbot BS 37
Al 10°
Arrowtooth flounder BSAI 43?
Kamchatka flounder BSAI 30
Flathead sole BSAI 1,097
Alaska plaice BSAI 20°
Other flatfish BSAI 158*
Pacific ocean perch BS 10?
Eastern Al 100°
Central Al 4
Western Al 30
Northern rockfish BSAI 33?
Shortraker rockfish BSAI 7
Rougheye rockfish EBS/EAI 4
' CAI/WAI 42
Other rockfish BS 15°
Al 15?
Squids BSAI 8
Skates BSAl 198*
Sharkes BSAl 2
Octopuses BSAI 7
Sculpins BSAlL 422
Yellowfin Sole BSAI 36,297"
Pacific cod BSAI 5,361"
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Table 4. The 2012 Apportionment of Prohibited Species Catch Allowances to Amendment 80, BSAI Trawl Limited
Access, and AFA Sectors.

PSC species

Total traw]
PSC!

Amendment 80 sector’

BSAI trawl limited

access fishery

AFA catcher/processor

sideboard limit

Halibut
mortality

3,675

2,325

875

286

(mt) BSAI

Herring (mt)

BSAI 2,094 n/a n/a n/a

Red king
crab
(animals)
Zone 1"

97,000 43,293 26,489 606

C. opilio
(animals)
COBLZ*

7,029,520 3,085,323 2,017,544 960,436

C. bairdi
crab
(animals)
Zone 1

980,000 368,521 411,228 122,520

C. bairdi
crab
(animals)
Zone 2

2,970,000 627,778 1,241,500 132,611

" Section 679.21(e)(3)(1)(A)(2) allocates 326 mt of the trawl halibut mortality limit and § 679.21(e)(4)(i)(A)
allocates 7.5 percent, or 67 mt, of the non-trawl halibut mortality limit as the PSQ reserve for use by the groundfish
CDQ program.

* The Amendment 80 program reduced apportionment of the trawl PSC limits by 150 mt for halibut mortality and
20 percent for crab. These reductions are not apportioned to other gear types or sectors.

Table 5. Catch of non-Pollock Groundfish by Listed AFA Vessels (metric tons)
(Excludes F/V Ocean Peace)

Target Species 2007 . 2008 : 2009 2010 2011  2012*
Pacificced 2285 2,602 3,093 3,096 2,216 1490
Arrowtooth/Kamchatka L ‘ , 320, 1,137

Yellowfin Sole

o 21212 22,883 13,694 24,099 37,579 23,106
Other Flatfish (except Yellowfin & ‘ f : ; :

Arrowtooth/Kamchatka) | ?50; 983 f 3,591 161 .2,901 ? 45,182,
Other** , L Lo .- 49 - LTI
Total 30,047 26,468 - 20,377 : 27,404 43,016 - 32,087

* 2012 data through August 20, 2012 } _
** Other target species including Rockfish and Atka Mackrel

As noted earlier in this discussion paper, the Council could recommend that NOAA Fisheries
modify AFA sideboards to meet a specific policy objective after the Council has made an affirmative
finding that doing so is consistent with the FMP, the MSA, and the AFA.

If the Council chose to advance this issue for further analysis and action, the Council would need
to select a reasonable rage of alternatives to consider the impacts of sideboards in allowing AFA vessels
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- to operate as Amendment 80 replacement vessels. The Council could consider the following potential
alternatives to address sideboards.

1  Status Quo: Do not relieve any sideboards.

2 Remove AFA sideboards completely, including species that are not allocated to the Amendment
80 sector

3 Remove only those AFA sideboards applicable to Amendment 80 species, including PSC limits

4 Vessel owners choose to participate solely in the AFA or Amendment 80 sectors on annual basis,
seasonal, or other basis

The status quo would likely restrict the use of AFA vessels to prosecute any Amendment 80
fishery other than Pacific cod or yellowfin sole (at recent levels of TAC) that are not subject to AFA
sideboards.

Alternatively, the Council could recommend removing all, or some, of the AFA sideboards to
meet a specific policy objective. This could include species that are not currently allocated to the
Amendment 80 sector (e.g., Alaska plaice, arrowtooth flounder). Although AFA/Amendment 80 vessels
would be subject to the limitations established by the amount of available CQ (if operating in an
Amendment 80 cooperative), or Amendment 80 TAC (if operating in the Amendment 80 limited access
fishery), those same restrictions would not apply to AFA/Amendment 80 vessels that are also relived of
sideboards for non-allocated species such as Alaska plaice, arrowtooth flounder, or Greenland turbot.
Some participants in the Amendment 80 sector, or other fisheries (e.g., hook-and-line C/Ps in the
Greenland turbot fishery) could face additional harvest pressures if these species can be targeted by
AFA/Amendment 80 vessels that may be seeking to maximize harvests by expanding into fisheries
previously unavailable to them.

- Allowing vessels to choose to participate in either the AFA fishery—and be subject to AFA
sideboards in the BSAI while directed fishing for pollock, or in the Amendment 80 fishery—and be
subject to limitations applicable to Amendment 80 vessels in the BSAI, could provide a mechanism to
allow vessels to switch between fisheries without requiring a change in the calculation of AFA sideboard
limits. As a practical matter, tracking vessel operations on a year-by-year basis imposes substantially less
burden on NOAA Fisheries’ catch accounting system than allowing vessels to make this election more
frequently. Given the complexity of the catch accounting system, allowing vessels in the AFA sector to
switch between operational types within a season could substantially increase NOAA Fisheries’
operational costs to reprogram and track catch and sideboard limits. Although AFA vessels can now
select to harvest in the AFA or CDQ fisheries on a haul-by-haul basis, the necessary programming to
track these operations has already been developed, and these fisheries are more limited in scope, fisheries,
and potential participants than would likely be the case for AFA/Amendment 80 vessels. Given
anticipated costs, NOAA Fisheries would not recommend allowing AFA vessels to switch between
AFA and Amendment 80 operations on a haul-by-haul or seasonal basis.

Another approach that does not appear tractable is to modify AFA sideboard limits on a case-by-
case basis as vessels enter the Amendment 80 fishery. This approach would require the Council and
NOAA Fisheries to determine how much the AFA sideboard limit should be reduced, and modify that
limit through a subsequent regulatory amendment. Determining the specific amount of the AFA
sideboard limit applicable to a specific vessel would require the Council to develop some method for
assigning a portion of the existing limit. This could be based on the proportion of landings made by an
AFA vessel during the time period used to establish the AFA sideboards in most cases (1995 — 1997), but
this proportional method is difficult to apply to Atka mackerel sideboard limits that are specifically
assigned in the AFA and are not based on aggregate harvests by AFA C/Ps. Furthermore, modifying
sideboard limits on a case-by-case basis would require NOAA Fisheries to initiate rulemaking to adjust

- these limits. This additional administrative burden could impose substantial costs on NOAA Fisheries,
and there would likely be a delay between the entrance of an AFA vessel into the Amendment 80 fishery
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and the regulations implementing the change in the AFA sideboard limits. Given anticipated costs and
delayed implementation, NOAA Fisheries would not recommend further consideration of this
method for modifying sideboard limits.

Applicability of LLP licenses to AFA Vessels Replacing Amendment 80 Vessels

Any future analysis would need to clarify how LLP license requirements would be modified to
allow AFA vessels to operate as Amendment 80 vessels. Regulations at 50 CFR 679.4(k) limit the use of
Amendment 80 LLP licenses on AFA vessels, and AFA LLP licenses on Amendment 80 vessels.

The Council could also choose to look at severability of LLP license endorsements on for future
transfers (e.g., allow an AFA endorsement to be reassigned to an Amendment 80 LLP license); however,
severability of endorsements is not typical and is only authorized for a few Aleutian Island trawl endorsed
LLP licneses. Generally, the Council and NOAA Fisheries have limited the ability for endorsements to
be transferred between licenses to reduce the risk of increasing capacity in the fishery as endorsements are
reassigned to LLP licenses with greater MLOAs or that are endorsed to fish in more regulatory areas than
the LLP license to which the endorsement is currently assigned. Another option for the Council would be
to recommend that NOAA Fisheries establish regulations that enable AFA vessels operating as
Amendment 80 replacement vessels to retain two LLP licenses, one endorsed for the AFA sector and one
endorsed for use in the Amendment 80 sector. The Council would need to examine the potential
implications of “stacking” LLP licenses and define the specific limitations applicable to vessels that are
assigned both LLP licenses.

Other Limitations on AFA vessels operating as Amendment 80 vessels

In addition to the existing AFA sideboards, the Council could recommend additional limits on the
use of AFA vessels as Amendment 80 replacement vessels. These measures could slow or moderate the
potential impact of new entrants into the Amendment 80 sector. For example, the Council could consider

(1) Limits on the total amount of Amendment 80 fisheries that may be harvested by an
AFA/Amendment 80 vessel, and/or AFA/Amendment 80 vessels generally.

These limits could be phased in over time to allow the Amendment 80 sector to adapt to these
potential changes. These limitations could address some of the concerns raised by Amendment 80
participants. The Council would need to consider how these limits would be set so as not to set limits so
low as to effectively limit the ability of AFA vessels to participate in the Amendment 80 fishery.

(2) Council could limit the total number of AFA vessels serving as Amendment 80 replacement
vessels.

This approach would less directly limit the harvests of AFA vessels in the Amendment 80 sector,
but it would provide some overall constraint on the number of new entrants in the Amendment 80 sector.
As with the previous option, the number of AFA/Amendment 80 vessels could be increased over time to
allow additional time for Amendment 80 participants to adapt to potential changes in the fishery.

AFA catcher vessels as AFA replacement vessels

It may be possible for an AFA catcher vessel to be converted into Amendment 80 replacement
vessels; however, this is less likely due to cost of undergoing the major conversion that would be required
for a catcher vessel to become a modern and efficient catcher/processors. Moreover, NOAA Fisheries has
no information from representatives of the AFA catcher vessel sector to indicate that they would be
interested in becoming an Amendment 80 replacement vessel.

Only four AFA catcher vessels are classed and load line certified. The remainder of the fleet is
only required to meet the basic fishing vessel safety regulations found in 46 CFR Part 28. Any newly-
built AFA catcher vessels would have to meet the requirements for classification and load line. Existing

AGENDA C-5(a), NPFMC, October 2012 28

m



AFA catcher vessels (built before 1995) which are modified in a way that changes their dimensions
(lengthening, sponsoning, changes in fish hold size) after July 1, 2012 would have to meet yet to be
developed Alternate Safety Compliance program standards required by the Coast Guard Act (46 USC
4503(d)(2). When such a program is developed, it will be developed in cooperation with the commercial
fishing industry and may be developed for a specific region and fishery (such as the AFA catcher vessel
fleet). Since all replacement AFA catcher vessels will be classed and load lined, and extensively modified
AFA catcher vessels must meet the ACSA standards, replaced or rebuilt AFA catcher vessels could be
eligible to be used as Amendment 80 replacement vessels, if the prohibition on their use were removed
and those vessels met the other criteria established under Amendment 97.
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Supplemental
Groundfish Forum OCTOBER 2012

4241 21st Avenus West, Suite 302
Sesttle, WA 88189

206-213-5270 Fax 206-213-5272
www.aroundfishfarum.org

Mr. Eric Olson, Chairman

North Pacific Fishery Management Council
605 W. 4™ Ave. Suite 306

Anchorage, AK 99501-2252

Re: Agenda Item C-5(a) Discussion paper on Am 80 vessel replacement with AFA vessels

Dear Chairman Olson,

Groundfish Forum represents the owners of 20 vessels and permits that qualify for quota shares under
Amendment 80 to the Bering Sea/Aleutian Island Fisheries Management Plan (BSAI FMP). Together with the
owner of the Ocean Cape, these comments represent the views of 21 of the 27 qualified entitles in the sector.
We are writing to express our concern about a proposed action to alfow American Fisheries Act (AFA) qualified
vessels to fish in the Amendment 80 (A80) sector.

We believe that the propased action would violate governing statutes, violates National Standards, and will
cause severe harm to our sector. The proposed action would create a new category of hybrid AFA/A80 vessels
with access to both sectors. It would allow the owners of AFA vessels to fish relatively inexpensive vessels in
A80, which will compete against AB0 new construction.

Further, the action will destabilize other sectors and will establish a precedent for excess capacity ina
rationalized fishery to spill over into other fisheries.

Background

The AFA defined, by name, which vessels were eligible to target pollock in the BSAI. It also included a provision
10 buy out a number of vessels which qualified for the sector but were considered excess capacity. Those
vessels were subsequently retired, leaving 19 qualified AFA catcher processors. The remaining vessels were
constrained by sideboards from increasing their participation in non-pollock fisheries, and the Act specifically
directed the Council to prevent any harm to other sectors resulting from the cooperative programs under the

AFA.

The Consolidated Appropriations Act of 2005 defined the remaining non-pollock catcher-processor sectors in the
Bering Sea (longline, pot, and non-pollock trawl). This Act provided for a buyback plan to reduce excess capacity
(the Capacity Reduction Program, or CRP) in these sectors. it also provided a framework for determining
qualified participants that allowed the development of a rationalization program (Amendment 80) for the non-
pollock trawl catcher-processor sector, which later became known as the ‘Amendment 80’ sector. Vessels had

to meet the following criteria:

NON-AFA TRAWL CATCHER PROCESSOR SUBSECTOR - The term “non-AFA trowl catcher processor
subsector' means the owner of each trowl cotcher processor—

(A) that is not an AFA trawl! catcher processor;
(B) to whorm a valid LLP license that is endorsed for Bering Sea or Aleutian Islands traw/ catcher

processor fishing activity has been issued; and
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(C) that the Secretary determines has harvested with trawl gear and processed not less than . 7~
a total of 150 metric tons of non-pollock groundfish during the period January 1, 1997 ' '
through December 31, 2002.*

While the vessels themselves were not named, the criteria resulted in the 28 qualified entities that are listed in
Table 31 of 50 CFR Part 679.

Neither the AFA nor the CRP allowed for vessels to be replaced at will. Amendment 80 included a provision that
the history of a lost vessel would be attached to its LLP (license limitation program) so that the owner of that i
Jicense could realize some benefit from leasing the history.

In 2006, the owner of a lost Amendment 80 vessel sued NMFS to allow him to replace that vessel with another,
smaller, catcher-processor in the Arctic Sole case. The judge ruled that NMFS had to allow a lost vessel to be
replaced on a one-to-one basis. The court was silent on replacing existing vessels because that issue was not
before it, and also did not speak to the characteristics of replacement vessels.

The Council subsequently developed Amendment 97 to the BSAI FMP, which specifies that a current
Amendment 80 vessel may be replaced up 10 295’ in length, for any reason, and that the replaced vessel may
not be used in any other fishery except to replace another Amendment 80 vessel. Congress enacted statutory

language to clarify that this was legal under the CRP.

Congress also provided language under the Coast Guard Act of 2010 to allow AFA vessels to be replaced at any
size, with a provision that the replaced vessel could not be used in any other fishery except as a replacement

AFA vessel.

The issue

The AFA and Amendment 80 provided those sectors with efficiencies through the ability to form cooperatives
which aliowed the quotas to be harvested on fewer vessels. This freed up excess capacity. AFA vessels have
used this capacity to increase participation non-pollock species such as yellowfin sole, which is fegal under
Amendment 80 as long as those vessels do not exceed the sideboards imposed under the AFA and Amendment
80. AFA vessels fishing flatfish operate off the ‘limited access’ (non-Amendment 80) yellowfin sole quota.

AFA vessel owners are now asking to bring those vessels that meet the 295’ length threshold into Amendment :
80 fisheries, to operate off Amendment 80 allocations. We believe that this is prohibited by both the CRP and ;
the AFA. Further, these vessels —which have stacked their poliock benefits on other AFA vessels — have a ‘
significant competitive advantage if they are allowed to purchase Amendment 80 LLPs or to lease A80 guota

share.

AFA owners are presenting this as an ‘opportunity” for Amendment 80 owners to purchase AFA vessels as
replacement to older or less suited AB0 vessels. In fact, the Coast Guard Act specifically states that replaced AFA
vessels may not be fished in any other sector. The only way an Amendment 80 entity could use such a vessel is
10 purchase that vessel, along with its AFA qualifying benefits, and be allowed to join the existing consensus-
based AFA catcher-processor cooperative. The only realistic scenario is that an AFA owner will purchase an
Amendment 80 LLP and its accompanying quota share (using money from their AFA participation), and bring an
existing {inexpensive) AFA vessel in to fish that LLP. An Amendment 80 owner, in contrast, would have to either
rebuild their existing vessel and meet class/loadline requirements, or build a new vessel at significant cost.

! Consolidated Appropriations Act of 2005, section 219(a)(7)



a

99/25/2012 16:85

Lega ions

The CRP defined three criteria for participation in what became the Amendment 80 sector: 1) a non-AFA CP; 2}
a legal LLP; and 3) a threshold amount of harvest/processing. Some have argued that the Arctic Sole decision
removed the third requirement. Putting that argument aside, the second requirement {a valid LLP) is clearly still
in place, and it is illogical to assume that the first requirement (a non-AFA vessel) is not also still in place.

The CRP was enacted to address over-capacity in the non-pollock catcher processor sectors? of the Bering Sea.
The proposed action attempts to address over-capacity in the pollock sector (already addressed through the
AFA) by allowing that effort to spill over into another sector.

Further, the AFA is very explicit in mandating protections to other sectors from harm that results from the ability
for AFA vessels to form cooperatives: The Council and NMFS have a duty to “protect other fisheries under [the
Council’s] jurisdiction and the participants in those fisheries, including processors, from adverse impacts caused
by this [AFA] or fishery cooperatives in the directed pollack fishery.”? Using an existing AFA vessel to replace an
Amendment 80 vessel is a clear threat to AB0 vessel owners. This is simply not aliowed under the AFA.

Policy Issues

Although we believe that the proposed action would violate the governing statutes and the discussion should
end there, the proposed action is also completely counter to longstanding Council policies. Every rationalization
program developed or implemented by the Council has imposed limits on the beneficiaries of that program, to
protect participants in other sectors, Every vessel replacement or capacity reduction program has included
provisions to prevent those vessels from entering other sectors. Yet the proposed action would allow excess
capacity from the AFA sector to expand into the Amendment 80 sector without being officially retired from the

AFA.

The vessels in question may be equipped to harvest Amendment 80 species. If they could be removed from the
AFA, Amendment 80 owners might chaose to purchase them for that purpose. This is a moot point however,
because Congress has already stated that vessels cannot leave the AFA sector and continue to operate In North

Pacific groundfish fisheries.

National Standard 4 addresses equity in the allocation of fishing privileges®. It further mandates that allocation
programs must prevent excessive consolidation of fishing privileges. The proposed action would permit the
subsidized operation of a new entrant using the power of the AFA exclusive pollock rights, thereby disrupting
the balance already defined by Congress in the AFA to be fair and equitable to North Pacific fisheries as a whale.
Further, the action would allow the AFA catcher-processor cooperative, which already has rights to 100% of the
offshore pollock allocation, to go on to acquire privileges in Amendment 80 beyond the Jimits in the AFA and to
control an excessive share of fishing privileges.

2 Consolidated Appropriations Act of 2005 section 219(e)(1)

¥ AFA section 211(a)

* National Standard 4 states: “Conservation and management measures shall not discriminate between residents of
different states. If it becomes necessary to allocate or assign fishing privileges among various U.S. fishermen, such
allocation shall be (A) fair and equitable to all such fishermen, (B) reasonably calculated to promote conservation, and {Q)
carried out in such a manner that no particular individual, corporation, or other entity acquires an excessive share of such

privileges.”
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Natlonal Standard 10 mandates that council actions promote safety at sea whenever possible.’ As explained ~
above, introducing AFA vessels into the Amendment 80 sector will dampen or eliminate the construction of new '
vessels, which are safer than any existing vessel. On balance, there is no safety benefit from the proposed

action.

The action itself brings up the guestion of how sideboards do {or don’t) apply in rationalized fisheries, and sets
the precedent for spillover from one sector to impact another sector. This is a major policy decision that the
Council should not take lightly, and could have wide-ranging impacts throughout the BSA! and GOA as fisheries
are rationalized. For example, if GOA fisheries are rationalized, will vessels from other rationalized fisheries be
allowed to participate? Can excess capacity from a rationalized sector be used to enter a quasi-rationalized
sector such as BSAI freezer longline? Will the benefactors of the ‘best’ rationalization programs — with the most
economic benefit — be able to take over other sectors?

Economic Harm

The Council may receive detailed testimony on the financial imbalance that results from allowmg an AFA vessel
to participate in Amendment 80. We will outline the basic problem.

Suppose an Amendment 80 vessel owner and an AFA vessel owner are both competing to purchase an
Amendment 80 LLP with its attached quota share. Both vessels are likely paid off, so neither has a mortgage
payment. Both anticipate a certain economic gain from fishing the quota share. However, the AFA vessel
already has a guaranteed benefit (whether in actual dollars to the vessel or in benefit to the company that owns

it) from its AFA status.

The actual amount of pollock quota attached to each AFA vessel is not published; however, each vessel »"'\
contributes its quota to the cooperative it joins. A back-of-the envelope calculation assuming a 1.2 million ton '
pollock quota and a conservative lease rate of $375 per ton means an ‘average’ AFA vessel has about $8.5

million in annual benefit from its AFA qualification which it can choose to move to another vessel. This is what

causes the imbalance if an AFA owner and an Amendment 80 owner compete for the same LLP.

On a larger scale, allowing this type of unbalanced competition will destabilize the Amendment 80 sector.

Vessel owners have made long-term business plans, including plans to build new vessels, with the understanding
that there was a wall protecting them from incursions from the AFA sector. If that wall is removed, investment
in new vessels becomes problematic. An owner (and a financial institution) is going to be hard-pressed to justify
assuming $40 to $50 million in debt when the competitive environment has changed so significantly.

Practical Issues

Sideboards

Any vessel that attempts to straddle the AFA and A80 sectors is subject to the sideboards on both sides of that
line. Asan AFA vessel, they cannot target rock sole, flathead sole, or mare than a minimal amount of POP, Atka
mackerel and Pacific cod; their yellowfin sole catch would accrue to the non-Amendment 80 limited access
sector (at the expense of other AFA vessels). As an Amendment 80 vessel, they cannot target pollock. Different
halibut and crab PSC limits apply to each sector. The resulting tangle of limits and accounting would severely
limit the ability of the vessel to do anything. The anly way to change this problem is by changing the sideboards
in each sector, which could not only harm the Amendment 80 sector {again, a violation of section 211 of the

AFA) but could destabilize other sectors as well.

*National Standard 10 states: “Conservation and management measures shall, to the extent practicable, promote the
safety of human life at sea.”
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Cooperative formation

A hybrid AFA/A80 vessel would present unique problems to the existing cooperatives in each sectar. The
incentives for that vessel owner would be different from those of owners who are only in one sector or the
other. For example, lower yellowfin sole quotas may benefit the hybrid vessel by both increasing its pollock
revenue and decreasing competition on the yellowfin sole market. As a further complication, someone who
owned both a hybrid vessel and a true AFA or AB0 vessel would have the incentive to stack harvest on one
vessel or the other depending on the relative restrictions that apply, and could effectively game the system to

the detriment of other participants on both sides.

Retention and reporting requirements
. The Council would also have to consider whether a hybrid vessel would have the same retention requirements
as Amendment 80 vessels, and how actual retention would be reported to the Council if that vessel chose not to

join an AB0 cooperative.

Amendment 80 vessels and cooperatives are subject to detailed Economic Data Reporting (EDR), which is not
required of AFA vessels. The Council would need to decide if an AFA vessel operating in A80 is subject to the
same requirements, and if not, justify why not. It is impossible to understand the economic implications of the
proposed action without understanding the revenue sources of the AFA vessel involved.

Inter-sector negotiations
Amendment 80 participants have been engaged in negotiations with tribal representatives for several years over

concerns about halibut bycatch, and have agreed to voluntary reporting and operational requirements. A new
entity with interests in both the AFA and Amendment 80 is unlikely to have the same motivation as an
Amendment 80 owner, and could destabilize those agreements.

Similarly, Amendment 80 owners are negotiating with participants in the freezer longline sector to manage the
harvest of Greenland turbot. Members of the sector also agree on restrictions on POP harvest in the Bering Sea,
and cooperate to control the harvest of non-allocated species such as arrowtooth flounder and rex sole. An AFA
owner, with options outside the Amendment 80 fisheries, will not have the same motivation.

Unallocated species
Greenland turbot, arrowtooth flounder, Kamchatka flounder and rex sole are not allocated under Amendment

80 but are important species for both Amendment 80 and freezer longline fishermen. If AFA sideboards apply,
an AFA/AB0 vessel would not be able to target these species but could still impact their availability. If
sideboards do not apply, the AFA/ABO vessel could decide to race for all of the unalfocated species, again
upsetting delicate intra/inter sector negotiations and impacting vessels in all sectors.

PSC management

The structure of a potential AFA/A80 fishery remains unclear, but could involve some kind of ‘check in — check
out’ structure analogous to the rockfish program. How and where PSC will be deducted would need to be
resolved and any structure will allow for opportunistic behavior. For example, ‘dirty’ tows could be attributed to
the larger PSC cap. The conflicting incentives make it unlikely that a hybrid vessel will have the same need to
minimize bycatch as an A80 vessel, or will utilize the operational and gear-specific tools the A80 sector has

developed.
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Impacts on non-Amendment 80 sectors )
An AFA/A80 vessel would be able to harvest pollock incidentally within the A80 fisheries, and might benefit from A

maximizing the incidental catch to the detriment of other AFA participants. Further, if sideboards are relaxed,
that vesset could also impact the amount of fish available in the non-Amendment 80 limited access fishery
(species such as yellowfin sole and POP) to the detriment of both AFA CPs and BSAI catcher vessels.

Impacts on GOA fisheries

AFA CPs have sideboards in the GOA that cannot be superseded by NMFS, or the Council. However, an AFA CV
used as an A80 replacement vessel could be allowed to harvest GOA species as an AFA/A80 vessel. Further, a
hybrid vesse! could free up additional effort within a cooperative which could then shift to the Gulf of Alaska to

increase utilization of GOA sideboards.

Conclusion

The proposed action is contrary to the balance that Congress has struck in the AFA, the CRP and the Coast Guard
Act. Further, even If the proposed action was allowed under the statutes, there are a number of policy and
practical issues that we believe make the proposed action both unreasonabte and undesirable. Allowing excess
capacity from one sector to adversely impact another sector, under any guise, is contrary to longstanding
Council policy. This action will destabilize the Amendment 80 sector, allowing unfair competition for quota
share and removing the incentive for Amendment 80 owners to invest in new, more efficient, safer, world-class
vessels. It will also re-define how rationalized sectors may impact other fisheries, and remove protections that
allow the true benefits of cooperation to be realized.

Thank you for the opportunity to provide comments.

Lori Swanson
Executive Director
£
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September 25, 2012

Mr. Eric Olson, Chairman

North Pacific Fishery Management Council
605 W, 4™ Ave. Suite 306

Anchorage, AK 99501-2252

Re: Amendment 80 Replacement Vessels

Dear Chairman Olson;

The undersigned are the owners of 21 vessels and/or permits that qualify for quota share under
Amendment 80 to the Bering Sea/Aleutian Islands Fisheries Management Plan (BSAI FMP). We worked
closely with the Council and National Marine Fisheries Service over a five year period to develop
Amendment 97 to the BSAI FMP, providing the opportunity for Amendment 80 participants to rebuild or
replace their vessels,

The purpose of this letter is to make it clear that the members of our sector never requested, and we do
not support, any program that would allow named American Fisheries Act (AFA) vessels to participate in
Amendment 80 flsheries as replacement vessels or otherwise. The statutes governing both the AFA and
Amendment 80 sectors clearly prohibit this, and we believe that it would cause real harm to the members
of the Amendment 80 sector.

We will continue to oppose any action that would allow AFA vessels to be used in the Amendment 80
sector.

Sincerely,

resudent Iiam Orr, Presudent
Fishermen’s Fmest Inc. Iquique US, LLC
Dave Olney, President Miclfael Farig, PdSident
Ocean Cape Ocean Peace,

S——

Matthew Doherty, President
O’Hara Corporation United States Seafoods, LLC

cc: NPFMC members
Dr. James Balsiger
Mr. Sam Rauch
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KELLEY DRYE & WARREN LLP
MEMORANDUM

TO: Deputy Assistant Administrator of Fisheries Sam Rauch
FROM: Groundfish Fornm

DATE: July 9, 2012

RE: AFA vessels acting as replacement Amendment 80 vessels

. K N ra e e o . [

On behalf of the Groundfish Forum, we offer the following memorandum explaining
why, as a matter of law, American Fisheries Act (“AFA”) vessels may not replace Amendment
80 vessels. Additionally, we address the practical consequences of allowing AFA vessels to
operate as Amendment 80 replacement vessels.

L B und

This issue first arose in the preamble to the notice of proposed rulemaking regarding
Amendment 97 to the Fishery Management Plan (“FMP”) for Groundfish of the Bering Sea and
Aleutian Islands Management Area (“BSAT’). In the preamble, the National Marine Fisheries
Service (“NMFS”) stated that AFA vessels could act as replacement vessels in the Amendment
80 sector, 77 Fed. Reg. 20339 (Apr. 4, 2012), even though NMFS stated the opposite in its
environmental assessment and the North Pacific Fisheries Management Council (“Council”)
pever directly discussed the issue during the five years it developed Amendment 97.

On June 6, 2012, during NMFS’ Management Report, NMFS stated that it would publish
the final rule with an express prohibition of AFA vessels acting as xeplacement vessels in the
Amendment 80 sector. NMFS intended this decision to be in line with what the Council had
before it during the development of Amendment 97 and with NMFS’ original legal analysis in its
environmental assessent. NMFS further stated, however, that the Council may wish to
squarely address in future meetings whether to lift the prohibition and allow AFA vessels to
replace Amendment 80 vessels.

As a representative of the vast majority of Amendment 80 participants, the Groundfish
Forum strongly favors maintaining the express prohibition on AFA vessels entering the
Amendment 80 sector as replacement vessels, and believe it must be maintained as a matter of
law. For the reasons described in detail below, the existing law prevents lifting the prohibition.
Removing it would create significant and untenable practical problems due to the many existing
management measures that incorporate the prohibitions that apply to both AFA and Amendment

80 vessels.
1. Congress created the AFA _and nmon-AFA sectors as mutually exclusive from one
another

A. The sector

In the ealy 1990s, excess harvesting and processing capacity led o contentious
allocation disputes between the Alaskan inshore amd offshore sectors and contributed to
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upncertainty within the industry. In 1995, a moratorium on entry of new vessels into the
groundfish fishery was implemented, and the North Pacific Fishery Management Council
(“Council”) and Congress began focusing on additional solutions to the problem of
overcapitalization for Alaska pollock and othcr North Pacific groundfish.

In response, Congress signed the AFA into law in October of 1998. With the AFA,
Congress created a monopoly in fishing rights to pollock and assigned those rights to specifically
named vessels in the statute that met a past participation test in that industry. AFA § 208(e).
The AFA granted twenty of the trawl C/P vessels operating in the BSAI the right to harvest
pollock to the exclusion of all others. /d With the passage of the ATA, Congress defined the
sector that would become known as the “AFA sector.” This sector thereafter would be treated
distinctly from all other sectors.

B. The Amendment 80 sector

The Amendment 80 scctor is onc such sector. The Amendment 80 sector is part of the
“non-AFA traw] catcher processor subsector” as defined in the Consolidation Appropriations Act
of 2005 (Pub. L. 108-447) (Dec. 8, 2004), referred to as the Capacity Reduction Program
(“CRP”) as explained in detail below.

In June 2006, the Council adopted Amendment 80 to the FMP for Groundfish in the
BSAI. 72 Fed. Reg. 52,668 (Sept. 14, 2007). Among other measures, Amendment 30
authorized the allocation of specified groundfish species to harvesting cooperatives and
established a catch share program for trawl catcher/processors that are not authorized to conduct
directed fishing for pollock under the AFA. These non-AFA trawl catchet/processors became
known as Amendment 80 vessels, or the Amendment 80 sector.

. The holding in Arctic Sole Seafoods v. Gutierrez did net affect the statutes and

r tions that require the mutual exclus of AFA and non-AFA sectors

A Arctic Sole Seafoads only invalidated regulations to the extent they did not allow
for replacement of Amendment 80 vessels

Amendment 97 was intended to address a court ruling that held the Amendment 80
program deficient because it did not provide for vessel replacement. Arctic Sole Seafoods v.
Gutierrez held that “[tjo the extent Amendment 80 restricts access to the BSAI non-pollock
groundfish fishery to qualifying vessels without allowing a qualified owner to replace a vessel =
that has supk, the regulations are invalid and hereby vacated.” 622 F.Supp.2d 1050, 1062 (May
19, 2008). The Court remanded the regulations to NMFS, ordering them to provide for vessel
replacement. Subsequently, recognizing that Amendment 97 was underway in response to the
court ruling, Congress authorized the Secretary of Commerce (acting through NMFS and the
Council) to promulgate regulations that allow for the replacement of non-AFA vessels. Shark
and Fishery Conservation Act, § 303 (Pub. L. 111-348 (Jan. 4, 2011).

The holding in Aretic Sole Seafoods left the underlying statutes related to the Amendment
80 sector untouched. The Court did not address what type of vessel could or could not act as a
replacement vessel, thereby leaving the statutory distinction between the AFA and non-AFA
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sectors intact. When the Couxt stated that “nothing in the [CRP] . . . indicates Congress was
concerned with which particular vessels are used in the [Amendment 80] fishery,” id. at 1060, it
was speaking directly to whether Amendment 80 owners only could use their originally
qualifying vessels. The Court was pot spcaking to Congress’ intent rcgarding which vesscls
could operate in which sector. Indeed, Congress was concerned with which vessels may operate
in which sector and, more importantly, which may not.

B. The underlying statutes continue to and require FA and non-AFA
sectors be kept separate

The statutory scheme wadexpinning Arctic Sole Seafoods requires that vessels in both the
AFA and non-AFA sectors operate to the mutual exclusion of the other. The CRP created a
capacity reduction program for the catcher processor (“C/P”) subsector of the BSAI non-pollock
groundfish fishery." The CRP divided the C/P sector into four distinct subsectors: (1) the
longline C/P subsector, (2) the AFA trawl C/P subsector, (3) the non-ATA trawl C/P subsector,
which is the “Amendment 80" subsector, and (4) the pot C/P subsector. CRP, § 219(a)(3). Each
sector is mutually exclusive of the others.

The CRP divides the two trawl C/P sectors between AFA and non-AFA C/Ps to account
for the inequities created when Congress passed the AFA. In 1998 the AFA created a uonopoly
in fishing rights to pollock by allowing only spccifically named vessels to taxgct pollock. AFA,
§ 208(e). The CRP assigns these vessels to the AFA and all other trawl C/Ps to the non-AFA
subsector. See Fishermen’s Finest v. Locke, 593 F.3d 886, 889 (9th Cir. 2010) (“trawl catcher
processors were divided between AFA trawl catcher processors (paxt of the fleet granted pollock
fishing rights under the AFA) and the non-AFA traw] catcher processors (those who had no
pollock fishing rights)”). The CRP defined the “AFA trawl catcher processor subsector” to mean
“the ownexs of each catcher/processor listed in paragraphs (1) through (20) of section 208(¢) of
the American Fisheries Act,” CRP § 219(2)(1), and the “non-AFA traw] catcher processor
subsector” to mean

the owner of each trawl catcher processor —
(A) that is not an AFA traw] catcher processor;
(B) to whom a valid LLP license that is endorsed for Bering Sca or Aleutian
Islands traw] catcher processor fishing activity has been issued; and
(C) that the Secretary deternines has harvested with trawl gear and processed not
less than a total of 150 metric tons of non-pollock groundfish during the period
January 1, 1997 through December 31, 2002.

1 Non-pollock groundfish fishery means the target species of Atka mackerel, flathead sole,
g?{:ll’ﬁg gti%(l’)zzgi)ﬁc Ocean pexch, rock sole, turbot, or yellowfin sole harvested in the BSAL
, a)(8).
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CRP, § 219(a)(7). The twenty listed AFA vessels were intentionally separated from all other
trawl C/Ps. Rarely is Congress as prescriptive as it was in differentiating and deﬁmng the AFA
and non-AFA subsectors.

The AFA and CRP must be read together and harmonized. As the U.S. Supreme Court
often has stated, “Statutory construction . . . is a holistic endeavor.” United Savings Ass'n v.
Timbers of Inwood Forest Associates, 484 1).S. 365, 371 (1988). One “must not be guided by a
single sentence or member of a sentence, but look to the provisions of the whole law, and to its
object and policy.” CRS Report for Congress, Statutory Interpretation: General Principles and
Recent Trends, 3 (Aug. 8 2008) (quoting U.S. v. Boisdoré's Heirs, 49 U.S. (8 How.) 113, 122
(1850)). Courts also look to the broader context of the body of law into which the enactment fits.
Green v. Bock Laundry Machine Co., 490 U.S. 504, 528 (1990).

These canons of statutory construction require that NMFS and the Council respect the
express division of the traw] C/Ps between AFA and Amendment 80 sectors. Congress enacted
the CRP specifically to define the sectors. Whether Congress named a vessel in the AFA
determined whether it belongs to the AFA or the Amendment 80 subsector. In defining the
sectors, Congress specifically was concerned with ensuring that the competitive advantages
created by the AFA sector’s monopoly over pollock did not affect other non-pollock groundfish
sectors. For that reason, it segregated the AFA vessels from all frawl C/Ps. Congress did not
change this separation when it authorized the replacement of vessels in either subsector. AFA
replacements for listed AFA vessels continue to be in the AFA sector and Amendment 80 vessel
replacements continue to be only in the Amendment 80 subsector.

C. Legislative history on the prohibition of AFA vessels as Amendment 80
replacement vessels

The legislative history further clarifies that Congress envisioned and intended the AFA
and Amendment 80 sectors to be mutually exclusive. From the time Congress defined the
individual sectors in the CRP, they addressed and treated them as separate, distinct subsectors.
For example, in the CRP, Congress allocated $31 million to the non-AFA sector and $6 million
to the AFA sector for each sector’s respective buy-back program. CRP, § 219(c)(2). See also
150 Cong. Rec. at 11747 (testimony of Sen. Patty Murray). The CRP required each individual
sector to create a capacity reduction plan. CRP, § 219(e)(1). See also 150 Cong. Rec. at 11748,
Approval of each plan was required on a sector-by-sectox basis. CRP, § 219(1)(2). See also 150
Cong. Rec. at 11748. Congress also took it upon itself to enact two separate replacement
provisions — one for AFA vessels and one for Amendment 80 vessels. For AFA vessels,
Congress spelled out the requixements for an AFA replacement vessel in the statute. AFA, §
208(g)(1)-(6). For Amendment 80 vessels, Congress authorized the promulgation of rules to
provide for vessel replacement. Shark and Fishery Conservation Act, § 303 (Pub. L. 111-348
(Jan. 4, 2011). Congress went through these duplicative steps to ensure that each sector had
equivalent rights, not to undermine the original separation of the fleets. In tum, NMFS and the
Council appropriately have treated AFA and non-AFA sectors distinctly.

D. Existing regulations prohibit AFA vessels from participating in the Amendment

80 sector
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Current regulations maintain the distinction between the fisheries and are consistent
with the AFA and CRP. The regulatory definition of an “Amendment 80 vessel” is one that
either is designated in Table 31 or “[a]ny vessel that is not listed as an AFA catcher/processor
unler sections 208(e)(1) through (20) of thc American Fisheries Act” and has been used to
barvest and process a specified amount of non-pollock groundfish species. 50 C.F.R. § 679.2.
By definition, an AFA vessel cannot be an “Amendment 80 vessel.” See id § 679.2.
Regulations define what an “AFA catchex/processor” is simply by listing the twenty eligible
vessels that appear in the AFA. See id ; id. § 679.4()).

These definitions are significant in light of regulations creating the Amendment 80
program. Once an LLP license is assigned to an Amendment 80 vessel, that LLP license may
not be used on any vessel other than an Amendment 80 vessel. Id § 679(o)(2)(i). Additionally,
a person cannot hold an Amendment 80 QS permit assigned to an Amendment 80 vessel unless
an Amendment 80 LLP license is assigned to that vessel. /d. § 679.7(0)(3)(i). Each year, every
Axmendment 80 quota share (“QS™) permit, associated Amendment 80 vessel, and Amendxoent
80 LLP license must be assigoed cither to an Amendment 80 cooperative or Amendment 80
limited access fishery in order to use that permit, vessel, or license. Jd § 679.91(a).

NMEFS and the Council further placed general restrictions on licenses earned on listed
AFA C/Ps.

No person may use an LLP license that was derived in whole or in
part from the qualifying fishing history of . . . a listed AFA
catchet/processor to fish for groundfish or crabon a . . . non-AFA
catcher/ processor.

Id. § 679.4(k)(11). The number of LLP licenses that may be used in the Amendment 80 program
are limited by the fact that LLP licenses for the BSAI assigned to AFA C/Ps may not be used on
a non-AFA C/P. Id§ 679.4(k)(10). The entire existing regulatory structure is built upon
precluding AFA vessels and licenses from being used in the Amendment 80 fishery.

XV.  AFA vessels practically cannot participate in both fisheries at the same time

A. single vessel cannot practically or lawfully operate in both fisheries simultaneously.
As NMFS correctly states, “Any vessel eligible to participate in both fisheries would be required
to meet the statutory and regulatory requirements for both fisheries, possibly impacting that
vessel’s ability to participate in either fishery.” 77 Fed. Reg. at 20344. Conflicting monitoring
and enforcement requirements, sideboard restrictions, and prohibited species catch (“PSC”)
limits apply to such a vessel, making lawful operation in both fisheries untenable.

A.  AFA vessels cannot harvest Amendment 80 QS without violating AFA sideboard
restrictions

“Sideboards™ are a type of management measure required under the AFA to protect non-

AFA fisberies and sectors from the spillover effects of the AFA sector. AFA, § 211(b). See also

FMP, 3.7.2. The AFA requires the Council to recommend such counservation and management

measures to protect “other fisheries . . . and the participants in those fisheries, including

processors, from adverse impacts caused by the AFA or fishery cooperatives in the directed
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pollock fishery.” AFA, § 211(a). It is a violation of AFA statutory law for an AFA vessel to
exceed its sideboard for non-pollock groundfish. AFA, § 211(b).

A single vessel cannot simultaneously comply with AFA and Amendment 80 sideboards
while also fulfilling its quota. For example, the sideboard restrictions and harvest linoits on an
Amendment 80 vessel are different than for an AFA vessel. The Amendment 80 sector enjoys an
allocation of BSAI groundfish species, including Atka mackerel, Aleutian Islands Pacific ocean
perch, Flathead sole, Pacific cod, Rock sole, and Yellowfin sole. An AFA vessel is subject to a
reduced sideboard limit for four of these species (Atka mackerel, Rock sole, Flathead sole, and
Pacific ocean perch).

In addition to delimiting how much of a vessel’s Amendment 80 quota share the vessel
may catch, AFA vessels also are subject to sideboards that do not apply Amendment 80 vessels:
sablefish trawl, Greenland turbot, arrowtooth flounder, kamchatka flounder, flathead sole,
Alaska plaice, other flatfish, northern rockfish, shortraker rockfish, rougheye rockfish, othex
rockfish, squids, sketes, sharks, octopus, and sculpins. Compare Table 7 with Table 11,
available at www.fakr.noaa.gov/sustainablefisheries.htm. Moreover, the sideboards that apply
to both AFA and Amendment 80 vessels do not apply equally. Sideboards for red king crabs, C.
opilio, and C. bairdi (Zone 1 and 2) are across the board higher for Amendment 80 vessels than
AFA vessels. Compare Table 8 with Table 12, available at www fakr.noaa.gov/sustainable
fisheries.htm. A vessel cannot simultaneously utilize its capacity to fish as an AFA and
Amcndment 80 vessel.

Policy also advises against an owner being allowed to fish up to the lowest common
sideboard between its AFA and Amendment 80 fishing privileges. Such a system would be
inconsistent with National Standard | under the Magnuson-Stevens Fishery Conservation and
Munagement Act (“MSA”).? Any latent capacity due to a misguided management measure
would ensure that optimum yield is not achievable in the Amendment 80 sector. Allowing a
vessel to stack AFA and Amendment 80 fishing privileges is inconsistent with the intentional
separation of sectors to achieve the required National Standards pursuant to the MSA.

B. The Council and NMFS have a duty to prevent AFA vessels from encroaching on
the Amendment 80 seetor

The Regional Administrator has a duty to see that AFA vessels do not target non-pollock
groundfish in excess of its sideboard.

The Regional Administrator will restrict the ability of listed AFA
catcher/processors to engage in directed fishing for non-pollock
groundfish species to protect participants in other groundfish

2 16 US.C. § 1851(1) (“Conservation and management messures shall prevent overfishing
while achieving, on a continuing basis, the optimum yield from each ﬁsﬁery for the United
States fishing industry”).
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fisheries from adverse effects resulting from the AFA and from
fishery cooperatives in the BS subares directed pollock fishery.

50 CF.R. § 679.64(a) (empbasis added). The clear mandate is that the listed vessels be
prohibited from targeting non-pollock groundfish.

. Even the regulatory provision that gives NMFS flexibility in setting sideboards does not
eliminate the duty to prevent AFA vessels from targeling non-pollock groundfish to the
detriment of non-AFA vcsscls or participants. If the sideboard is

insufficient to meet bycatch needs for AFA catcher/processors in
other directed fisheries for groundfish, the Regional Administrator
will prohibit directed fishing for that species by AFA
catcher/prucessors and establish the sideboard amount equal to the
amount of that species caught by AFA catcher/processors
incidental to directed fishing for other groundfish species.

Id. § 679.64(2)(1)(iv}(B). The prohibition of directed fishing takes the form of a directed fishing
closure for that species. 50 C.F.R. § 679.20(d)(1)(iv). It is unlawful to “[u]se a listed AFA
catcher/processor to engage in directed fishing for a groundfish spccies or specics group in the
BSAI after the Regional Administrator has issued an AFA catcher/processor sideboard directed
fishing closure for that groundfish species or species group under § 679.20(d)(1)(iv) or §
679.21()3)V)." 50 C.F.R. § 679.7(k)(1)}(v). NMFS only has the authority to adjust AFA.
sideboards for bycatch needs, not to accommodate AFA vessels participation in other fisheries or
sectors.

C. NMES’s _interpretation that allows AFA vessels to hatvest community
development quota may not be extended to allow AFA vessels to operate as
replacement vessels in the Amendment 80 sector

NMFS also caonot set aside AFA sideboards that protect the Amendment 80 sector the
way NMFS did for AFA vessels harvesting community development quota (“CDQ”) on behalf
of community development groups. By letter in response to a request from the representative of
Glacier Fish Company, LLC, NMFS stated

that under our regulations, AFA harvesting sideboards would not
restrict the harvest of groundfish species that have been allocated
to the CDQ Groups under the CDQ program . . . by [AFA. vessels],
provided such harvest is on behalf of the CDQ Groups. . . . [Alny
harvest by the [AFA vessel] of groundfish species that are not

3 NMFS, however, does not have the same flexibility regarding sideboards set for Atka
mackerel, Flathead sole, rock sole, and yellowfin sole. The flexibility provision found in 50
CFR. § 679.64(a)(1)(iv)}(B) only applies to those sideboards calculated under §
679.64(a)(1)(iv)(A), from which the sideboards for these species are excepted.
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allocated to the CDQ Groups under the CDQ program will be
limited by the AFA harvesting sideboards and attepdant
probibitions on directed fishing.

Letter from Alaska Regional Administrator, Dr. James W Balsiger to Joseph M. Sullivan (Aug.
1, 2011). NMFS has been asked to take the same approach as it did in the CDQ context and
interpret existing sideboard regulations as not extending to Amendment 80 fisheries. Letter from
Joseph M. Sullivan to Alaska Regional Administrator Dr. James W. Balsiger, 4 (May 3, 2012).

The CDQ program and Amendment 80 sector, however, are not comparable. What
applies to one does not extend logically to the other. The AFA rationalized the pollock fishery in
the Bering Sea and allocated ten percent of the pollock total allowable catch (“TAC”) as a
directed fishing allowance to CDQ groups. AFA, § 206(a). The remaining 90% of the pollock
TAC is divided accordingly: 50% to catcher vessels for inshore processing; 40% to C/Ps and
catcher vessels harvesting for processing by C/Ps in the offshorc component; and 10% to catcher
vessels for processing by motherships in the offshore component. Jd § 206(b). Both the CDQ
and other AFA sectors are authorized to target pollock; the Amendment 80 sector is not.

Second, whether a CDQ group is authorized to obtain quota is not determined according
to the same factors that determines an Amendment 80 vessel’s QS. CDQ is assigned to a group,
not an individual, vessel, or processor working under contract with them. 50 C.F.R. § 679.30(a).
The CDQ group gets to choose its target species, request an allocation of the CDQ reserve and
N PSQ reserve, and determine what gear type its hired vessels will use to catch its quota. 50 C.F.R.
§ 679.30(a)(4). CDQ groups hire agents to fish their quota on their behalf. 16 U.S.C. §§
1855(()(B)-(C); S0 C.F.R. § 679.31. On the other hand, an Amendment 80 vessel’s catch history
directly determines the amount of QS that vessel is entitled to receive.

Replacing Amepdment 80 vessels with AFA vessels is not parallel to allowing AFA
harvest CDQ on behalf of community development groups. The CDQ groups themselves do not
necessarily own vessels capable of catching and processing their non-pollock quota. They
therefore may contract with vessels to realize their quota. Because it is a community-oriented
program focused on community development, not a for-profit business, there is no concern that
AFA vessels catching CDQ negatively affects the community. AFA vessels are not replacing
anything when they work for a CDQ group; they are providing a necessary service that the CDQ
group may lack on its own accord.

D. Congress’ intent in the CRP is realized only by maintaining a separation of the
AFA and non-AFA fleets

On a macro scale, AFA and non-AFA sectors are for-profit businesses competing for
limited resources. Glacier Fish Company LLC has argued that it is economically inefficient to
require otherwise lost vessels in the Amendment 80 sector to be replaced with new boats or non-
AFA boats when existing AFA vessels could provide a viable, cheaper replacement. This
argument ignores the other public policy benefits resulting from the separation of the sectors and
igoores the negative impacts that consolidation of the fleets would have on those policies.
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Allowing an AFA vessel to replace an Amendment 80 vessel would consolidate the
sectors, reducing the total number of vessels operating in both AFA and non-AFA sectors.
Congress through the AFA and the Council through Amendment 80 instituted ownership and use
caps that were specifically designed to prevent excessive consolidation, even though thoy
recognized that “Limiting their harvest may restrict efficiency improvements.”  Final
Environmental Assessment/Regulatory Impact Review/Final Regulatory Flexibility Analysis for
Amendment 80 to the Fishery Management Plan for Groundfish of the Bering Sea and Aleutian
Islands Management Area (Secretarial Review Version) (Jul, 20, 2007) at xxi. Efficiency was
pot the primary aim . Allowing AFA vessels to cross the line and fish in the Amendment 80
sector will result in more consolidation than if it were not allowed, thereby circumventing the

intent of the ownership and use caps.

Consolidation hurts the people that rely on the sustainability of each sector. This is true
because an AFA vessel cannot leave that sector, be replaced, and continue to operate in another
fishery. Section 602 of the Coast Guard Authorization Act of 2010 (Pub. L. 111-281, Title VI,
Sec. 602) makes a replaced AFA vessel incligible for a fishery endorscment in any fishery other
than an AFA fishery and prohibits such vessel from fishing in other Federal fisheries, including
Amendment 80 fisheries. Because of this prohibition, AFA vessels hypothetically only can be
used in the Amendment 80 sector if in doing so they are not themselves replaced.

Amendment 80 vessels must be assigned to an Amendment 80 cooperative or limited
access fishery for the entire calendar year. If an AFA vessel were to be assigned to an
Amendment 80 cooperative or limited access fishery for that time as a replacement Amendment
80 vessel, it could not participate in the AFA sector for that calendar year. That would leave the
AFA sector one boat short for that given year. 50 CF.R. § 679.91(a). Alternatively, if the AFA.
vessel were allowed to participate at the same time in both sectors, the Amendment 80 sector
would lose the jobs associated with having its own separate vessel operate in the sector. The
result is a net loss of a vessel in the trawl C/P scotor.

With the elimination of a vessel comes the elimination of jobs, eaming potential, and the
associated exponential compounding of these economic inputs to fishing-dependent
communities. These economic consequences are counter to the central economic goals of the
CRP. Arguments have been made that, by using listed AFA C/Ps as replacement vessels,
Amendment 80 participants would be able to harvest their sector’s allocations with fewer and
safer vessels at a cheaper cost than constructing a new vessel. Congress, however, did not have
such goals in mind when creating the CRP. Instead, Congress envisioned that the CRP

contribute to the long term economic viability of the many
businesses and people involved in the harvesting, processing and
delivery of the highest quality seafood products to consumers. This
is important not just to the fishermen who take such great risks up
in the frigid waters of the North Pacific, but to the myxiad of small
businesses throughout the Puget Sound region that support this
industry: ship repair yards, equipment suppliers, insurance brokers,
transportation coxpanies, and marketers.
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150 Cong. Rec. at 11747 (testimony of Sen. Patty Mwrray). Construction of a new Amendment
80 vessel requires hundreds of thousands of man hours in shipyards. Brokering the construction
or purchase of a new vessel ensuxes that the Amendment 80 fleet does not shrink in numbers. It
cnsurcs that the jobs associated with the vessels’ construction, maintenance, and ongoing
opetation remain intact, thereby supporting communities that are dependent on fishing.

E. Allowing AFA vessels to replace Amendment 80 vessels will destabilize the

sectors

The proposal to allow AFA vessels to be used as Amendment 80 replacement vessels
would result in exactly the kind of anti-competitive impacts that Congress sought to avoid. This
position ignores both the bright line consistently drawn by Congress between the AFA and non-
AFA subsectors, and the substantial negative economic impacts that would be caused if the
bright line is removed. Congress made it clear in the AFA that it intended to ensure that that the
competitive advantagces created by the AFA sector’s monopoly did not affect other non-pollock
groundfish sectors or the participants in those fisberies.

As it is, the AFA sector enjoys tremendous economic advantages compared to other
BSAI fisheries due to their pollock monopoly. If the AFA sector were to be allowed to use their
vessels at the end of their useful lives in the pollock fishery as replacements in (he Amendroent
80 fishery, they would be able to operate in the Amendment 80 fishery at virtually zero
incremental cost. In contrast, the Amendment 80 owners are not able to use another fishery to
subsidize the construction of new vessels, and must finance new vessels, repayment of which
will be out of future profits. This would be far from a level playing field and would be
profoundly anti-competitive.

There would be other, unintended consequences that would further destabilize the
Amendment 80 sector. A vessel that is both an AFA and Amendment 80 vessel would have
completely different interests compared with the rest of the Amendment 80 sector, especially
regarding unallocated and potentially limiting species. Amendment 80 vessels currently work
cooperatively within the sector and collectively engage in a unified effort to manage the sector’s
fisheries. Competing interests within the sector may lead (o early closures, races to fish, and
other inefficiencies. Additionally, the destabilization would not just affect the Amendment 30
sector; other sectors and their fisheries also would be placed at risk. Allowing AFA. vessels to
replace Amendment 80 vessels inevitably will lead to requests to revisit AFA sideboards, which
are the management measure used to ensure that the AFA sector does not negatively impact
other sectors and fisheries. Such requests will lead to further destabilization across multiple
fisheries and sectors.

V. Conclusion

In conclusion, we stress that Congress created separate but parallel sectors when it
divided the trawl C/Ps between the AFA and non-AFA subsectors. Congtess intended to allow
thc rationalization of pollock in the AFA scctor while protccting all other non-pollock groundfish
sectors, including the Amendment 80 program, from the spillover effects of the monopoly. The
continued imposition and enforcement of sideboards on AFA vessels is one mapagement
measure to accomplish this goal. Another is the division of the fleet, ensuring that vessels and
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~
their associated operations continue to achieve the maximum sustainable yield in each fishery
while providing the economic backbone of fishing-dependent communities.

Regulatory action that removes the express statutory prohibitions against AFA vessels
acting as replacement Amendment 80 vessels is unwarranted and, as described above, will create
many more problems than it solves. We respectfully ask NMFS to decline to take any such
action.

* L *

If you bave any questions or comcerns, please contact Andrew Minkiewicz at
aminkiewicz@kelleydrye.com  or  202-3428474 or  Michele  Hallowell  at

mhallowell(@kelleydrye.com or 202-342-8534.
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Re:  The Threat of Cross-Subsidization by a New Entrant to the A80 Fisheries

Dear Ms. Park:

I have completed my review of the possible economic impact that may result from potential :
regulatory changes by the North Pacific Fishing Council regarding new eptrants to the A80 ;
Fisheries. Specifically, ] considered whether these changes could drive Fishermen’s Finest and
other head-and-gut companies out of business. This letter briefly summarizes my findings, while :
the accompanying report provides detailed discussions of my findings.

[ reviewed and studied a number of documents related to the American Fisheries Act (“AFA”™), e
the AFA sector, the BSAI pollock industry, and other documents published by the Council and
the Natjonal Marine Fisheries Service (“NMFS”). I also reviewed trade press literature on the
industry, the U.S. Department of Justice opinions involving fishety management, and economic
literature.

A System Dynamics approach to model the impact of a new entrant to the A80 fisheries was
used and a detailed summary is included in my report. Our findings are summarized below:

1. Within 10 years, AFA vessels would be expected to fish half of the A80 quota. Ultimately,
AFA vessels are expected to control the entire A80 market by 2030.

2. Inthe initial 10-year period, AFA vessels gain market share by negotiating prices far below
the prevailing lovel. As the AFA vessels come to dominate the market, they increase
prices.

3. The AFA vessel operators become highly profitable after A80 vessels are driven out of the
market.

4, Price cuts by the AFA fleet are expected initially to reduce market prices as the AFA fleet :
comes to represent a greater share of the supply side in the market. However, after much of :
the A80 fleet exits, prices are expected to rise above their current levels. :

vanalvarezandmersal.com | ‘
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We will be pleased to discuss the contents of the summary and the results of our work with you
in detail at any time.

Sincerely,

N¢il J. Bealgn, CPA/ABV/CFT, CTA, ASA
ging Director, Alvarez & Marsal Valuation Services, I.I.C

NJB:cac
Enclosure
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Dispute Services, LLC
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L Introduction

1. Upon its enactment in October 1998, the American Fisheries Act (the “AFA”™)
granted the rights to harvest Alaskan pollock to a select group of fishermen and specific fishing
vessels (the “AFA vessels”). The AFA represented a compromise between onshore and offshore
processots of pollock, as well as an agreement to segment the harvesting of bottom-feeding fish
in the Bering Sea/Aleutian Islands (“BSAI”) region of the northern Pacific Ocean. As a result,
rights to catch pollock in the BSAI region come with restrictions on an AFA fisherman’s ability
to catch other bottom-feeding fish. The rights to catch these other bottom-feeding fish — which
include mackerel, perch, cod, and several varieties of sole — are allocated to the so-called head-
and-gut fleet (the “H&G sector™) and are governed, in part, by Amendment 80 to the Fishery
Management Plan for Groundfish of the BSA]l Management Area (*A80”).

2. The AFA protects AFA vessels from the threat of entry by competitors. While
this arrangement ensures stability in the pollock population by preventing overfishing, it allows
owners of vessels who hold a share of the AFA pollock quota to eam profits in excess of the
competitive Jevel, also known as economic rents. The existence of these rents is well-known
within the Northemn Pacific fishing industry, Jeading to hard-fought contests for quota shares,
access rights, and political accommodation.

3. The present dispute concerns Glacjer Fish Company LLC (“Glacier”), an AFA
participant which seeks to cntcr the A80 fishcrics. H&G sector fishermen arc concerncd that
Glacier will have an unfair advantage relative to them. Glacier does have an advantage relative
to the H&G sector stemming from its protected status under the AFA. Because Glacier has
earned, and continues to earn, economic rents from its share of the pollock quota, the potential

exists for Glacier to cross-subsidize its operations in the A80 fisheries with AFA rents.
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II. Quélificaﬁons

4. I, Neil ). Beaton, am a Managing Director in Alvarez & Marsal Valuation
Services, LLC, a subsidiary of Alvarez & Marsal Holdings, LLP, an international consulting
firm. Previously, ] was previously the Global Lead of Complex Valuation Services at Grant
Thornton LLP, a full service public accounting and business advisory firm and the U.S. member
firm of Grant Thomton International. 1 specialize in business valvations, mergers and
acquisition support, litigation consulting and economic analysis. Prior to joining Grant Thornton
LLP, 1 was- a shareholder in a boutique business valuation and economic consulting firm
headquartered in Seattle, WA. Additionally, | was previously employed by the Dun &
Bradstreet Corporation, an international financial services conglomerate with interests in credit
reporting, securities analysis and financiel management.

5. 1 am a Certified Public Accountant and have achieved the designation of
Accredited in Business Valuation (“*ABV”) and Certtified in Financial Forensics (“CFF™),
sponsored by the American Institute of Certified Public Accountants (“AICPA”). T am also a
Chartered Financial Analyst (“CFA”) under the auspices of the CFA Institute (“CFAI”), and an
Accredited Senior Appraiser (“ASA™) under the auspices of the American Society of Appraisers.
T am a member of the AICPA, the Washington Society of CPAs, the CFAI, and the Seattle
Society of Financial Analysts. I am Co-Chair of the AICPA’s Valuation of Private Equity
Securitics Task Force and a member of the AICPA’s Mergers & Acquisitions Disputes Task
Force. I am a member of the Business Valuation Update Editorial Advisory Board and on the
Board of Experts for Financial Valuation and Litigation Expert. Additionally, I am a past

member of the Financial Accounting Standards Board’s (“FASB”) Valuation Resource Group
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and a former member of the AICPA’s ABV Exam Comumittee and the AICPA’s National
Accreditation Committee for Business Valuation.
III. The Threat of Cross-Subsidization by a New Entrant

6. As set out above, Glacier enjoys an advantage relative to the H&G sector in that
Glacier earns ecopomic rents in the AFA fisheries. When a fiom eams economic rents, often
from being a monopoly provider, the firm has the opportunity to use those rents to subsidize its
entry into new markets.

7. A stylized example with hypothetical numbers illustrates the nature of entry with
cross-subsidization. Suppose entry into the AFA and A80 fisheries costs $10 million for each
domain and fishermen invest in one domain or the other. Annual vesse] revenues are 35 million
and costs are $4 million, so the A80 fishermen eam profits of $1 million per year, or a 10 percent
(=$1 million/$10 million) return on invested capital. We assume in this scenario that a 10
percent xeturn on capital is just enough to attract investment in competitive capital markets.

8. A relative lack of competition allows AFA fishermen to sell pollock at higher
prices than would prevail under free entry. As an example, assume that AFA vesse] revenues are
$6 million and costs are $4 million, so AFA fishermen earn profits of $2 million per year, for a
20 percent (=32 million/$10 million) return on invested capital.

9. Now, suppose an AFA fisherman enters the A80 fisheries and has the same costs
with the A80 fisheries as other A80 fishermen. In order to gain share in the marketplace, the
AFA entrant cuts prices by 20 percent. Hence, the entrant’s revenues are $4 million and costs
(which are the same across the industry) are $4 million. While the new entrant’s retwn on
jiovested capital in the A80 fisheries is zero, the new entrant eamns a 10 percent (=(32 million + 0)

/ ($10 million + $10 million)) return on capital on a consolidated basis.
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10.  Unless A80 fishermen are happy to give away maxket share to the new entrant,
they will be forced to match the new entrant’s price cut. As a result, their revenues will also be
$4 million against costs of $4 million. Without the subsidy from pollock enjoyed by the new
entrant, incumbent A80 fishermen will be driven out of business because they can no longer earn
an acceptable return on their invested capital.

11.  While the numbers are hypothetical, the impact of cross-subsidization is clear. If
the new entrant were engaged only in A80 fisheries, zero profits would not be sufficient to atfract
capital and the new entrant would quickly go out of business. But becausc the new cntrant
operates in both fisheries, the profits from the AFA fishery subsidize the new entrant’s
operations in the A80 fishery. The subsidy allows the new entrant to cut prices and drive
competitors out of the market for A8 fish.

IV. Modeling Approach

12. I have used a System Dynamics approach to mode] the impact of Glacier’s entry
into the A80 fisheries. System Dynamics is a simulation-based, computer-aided approach for
analyzing dynamic problems artising in complex social, managerial, economic, and/or ecological
systems that can be characterized by interdependence, mutual interaction, information fcedback,
and circular causality. Since its foundation in the late nineteen-fifties at the Massachusetts
Institute of Technology, the field of System Dynamics caught attention by academics and
practitioners from various disciplines and backgrounds, became part of syllabi at universities

around the world, and received a dedicated peer-reviewed academic journal.! Furthermore,

} Forrester, J. W. “Industrial Dynamics: A Major Breakthrough for Decision Makers.” Harvard Business Review
36(4): 37-66 (1958); J. W. Forrester. “The Beginning of System Dynamics.” McKinsey Quarterly 4: 4-16 (1995); D,
C. Lane. “The Power of the Bond between Cause and Effect; Jay Wright Forrester and the Field of System
Dynamics.” System Dynamics Review 23(2-3): 95-118 (2007).
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System Dynamics models have been used in legal disputes to prove or to quantify damages and
in the legal arena in general since the late 1970s.”

13.  The stock and flow interactions incorporated into my model are presented in
schematic form in Exhibit 1. 1 have made the following assumptions about market dynamics:

e Harvest capacity: set equal to 15,000 metric tons per year. Each time a
vessc] leaves the fishing grounds, licenses are allocated according to the
profitability of the competing vessels. Vessels leave either because they have |
reached the end of their 30-year life or because they have become
unprofitable.

o Vessel profitabilify: revenue minus operating costs. Revenue is the product
of realized supply and realized price. Costs include cost of goods sold, crew

share, lease expenses, and selling, general and administrative expenses:

Glacier AS80 Fleet
Cost of goods sold 7,875,000 10,125,000
Crew share 30% of sales 30% of sales
Lease expense 10% of sales 0% of sales
{ Selling, general, and administrative expense 0% of sales 10% of sales

o Market for fish: Vessels develop their asking price, which is no less than
average cost for the A80 fleet and marginal cost for AFA entrants.
Consumers purchase fish at the ask price uatif demand is satisfied.
14.  Analysis proceeds by simulating outcomes. The system is allowed to evolve
according to the embedded laws of motion and constraints discussed above. Afterwards, results

may be simply read off.

% Stephens, C. A., et al. “System Dynamics Modeling in the Legal Arena; Meeting the Challenges of Expert Witness
Admissibility.” System Dynamics Review 21(2): 95-122 (2005).

B8/14
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Y. Results
15.  The results of my simulations are attached to this report as Exhibits 2 through 5.

16.  Exhibit 2 shows how the division of the A30 quota is split under current
conditions (“status quo”) and a simulation of how the split would evolve through time with entry
by AFA vessels (taken to be Glacier in the Exhibits). Within 10 years, AFA vessels would be
cxpccter to fish half of the A80 quota. Ultimately, AFA vessels are expected to control the
entire A80 market in 2030.

17. How AFA vessels and A80 are expected to negotiate prices in the marketplace is
presented in Exhibit 3. In the initial 10-year period, AFA vessels gain martket share by
negotiating prices far below the prevailing level. As the AFA vessels come to dominate the
market, they increase prices. -~

18.  Profits are charted in Exhibit 4. Consistent with the cross-subsidization story,
AFA vessels roughly break even for the first ten years, while their lackluster performance is
subsidized by pollock profits. The AFA vessel operators become highly profitable afterwards,
when A80 vessels are driven out of the market.

19.  Finally, Exhibit 5 shows how market prices evolve. Price cuts by the AFA flect
initially reduce market prices as the AFA fleet comes to represent a greater share of the supply
side in the market. However, after much of the A80 fleet exits, prices proceed to rise above their

current levels.
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Exhibit 1
Schematic of System Dynamics Model

Expected
Profits

Q=% ==®" fish Stock| Harvest Rate +

Reproduction
+  Rate

Fishery
Fleet

Flu_a'_et retiring

BS:ST ¢Z1B8¢/GZ/60

CLCSETE90T

WNY0d HSTAANNO2D

v1/61 39vd



PAGE 11/14

GROUNDFISH FORUM

2862135272

PS/25/2012 15:58

e $ + Saeyn s aogo)] - [pgvieede maxyg gy
— € € 3 € € e——e——¢— b sy : [pgviissedes manyg gpy
& & Z & & =— Sopays sty wapmy - [onjieded saang gy
¥ ¥ ¥ ¥ £ ¥ -3~ ¥ ¥ oub suEys - [oNiesedes yaaxx ggyv
(Ray) xy,
oenT 80T e yanre paiii4 o7 4114 910¢ $10Z (2 (1A L) {174
X x r——3 Fo—

000’0z

Apyeded ysoareq O3V

SOLIBUAIS ANUY 19911 VAV Puk ond) snjel§ 108V pue e Jo Aede)) ysosieyy
nqiyxy
69deg

3[0)-13407) f udjBag
SOLIOYSLI 08V 9Y) Of WRXUF MaN & q UONEZIPISGNS-S901D JO JEBILT 311 JO SISK|BUY INIOUOYY UY



PAGE 12/14

GROUNDFISH FORUM

2062135272

89/25/2012 15:58

]

-+ ¥ & r v Senayn g wagmy - [ogyiseand p
—e——¢ € € £——=F € € e——e— o) sumg : fogvissand e
-2 Z R G & By ooy waguN] - [ONiseslye

I

¥ 5 -3 ¥ ond) s - [nNisaond ype
(=a)) 3y,
(15 A 87T 90T 70T T ot ST 910T ot T (11114
0

saond yse
SOLIBUAIS AU }94 VAV PUE 0n() SMIEIS 8V PUL JIIIE[L) J0] $3I1J Sunysy
€ Nqryxy
01 38eg

3J0D-UBge)) / uotesy
SIS 08V 9T 9l 1URNUF M3N 8 AQ UORBZIPIKING-SS0LD) JO WAL AP JO SISA[ERY IMUOU0IF UY

( (



GROUNDFISH FORUM PAGE 13/14

2862135272

89/25/2812 15:58

o 2 2 r— »— Seoaym e agm - [osvigod Sueads
—e e——t——¢c—¢ € € e € ond) ses - [ogvihgoat Sagendo
& e —% F—=F Aoy e wgm) - [oNhgoed Saexdo
¥ 3 ¥ € ¥ ¥ F——F F— wad) semg : [nNhgosd Segerdo
Geay) xxy,
(131 A sWT WL wor T (14174 810C 91QT POz T oLoT
M A . - M . _ 3 nm—
e o nNeor-

(11}

™
m
D
m
&
u
ope
D
.[ o
th
b
(1]
h
@
29373

R ' 2 WL

ygord Saneisdo
SOLIBUIS AU 133[4 VAV pue ond) sme)s joid Sunessdg
b Nquyxy
11 8deg
9]00-uayo)) 7 uoiesg

SOLIAGS1Y O3V 94} Of IuRUF MON © £q UOHEZIPISGNS-SSAL) JO 183 L oW JO SISK[BUY SIMCUCO] UY



PAGE 14/14

GROUNDFISH FORUM

2062135272

89/25/2812 15:58

z——et—T——T—F—E— T T Sopayxn sy wag] © ol popex Gexas
— 33— ond) s - 330 popeor Henae

(2K 3ux)
080 STOT STOT YOU TUOZ OWT  SI0Z 9TOC  HIOT  TOOZ  OIOZ
T 000°T
Tl osTE
s §
et e b OBLX
000T

- ooud yoqTen aferaan

SOUBUIIS AU 19314 VAV PUE 0N Sn)e)g 150911 J9NAEN 988194V
S nquyxy

Z1 98eq
3j0D-usYya) /uojesyq
SIUYSTI 08V U 01 JuUBIjug MaN e £q UOLIEZIPISqNS-5501D JO Feart], a1} JO SISATeuy IMUOUOSH UY

( (



AGENDA C-5(a)
Supplemental
é OCTOBER 2012

. “&i,
gt 20]2
HOCKEMA & WHALEN ASSOCIATES

NAVAL ARCHITECTS . MARINE ENGINEERS . CONSULTING ENGINEERS

September 25, 2012
HWA P1233

To all Council Members

North Pacific Fishery Management Council lAlso submitted by email; npfmc.comments@noaa.gov{
605 West 4th Avenue, Suite 306

Anchorage AK 99501

Subject: C-5 Vessel Replacement Issues

Reference: NPFMC Draft Agenda, 210" Plenary Session, October 3-9, 2012, Anchorage Hilton
From: Hal Hockema, P.E. — Naval Architect

Dear Council Members:

I am submitting this letter to aid the council in making decisions regarding vessel replacement
regulations that will provide the best overall fleet efficiency and ultimately the best quality and variety
of fish products for the end consumer. In this letter | intend to offer as objective and simple an analysis
of this subject that is possible, rather than from narrow self-interests.

This letter contains considerable information derived from an article | wrote that was published in the
July 2012 issue of Pacific Fisheries Review, a fishing industry trade magazine.

PERSONAL BACKGROUND AND FISHING VESSEL DESIGN PHILOSOPHY

My personal perspective on fishing vessel design has been developed from the following experiences:

e | grew upin Newport, Oregon, a fishing town.

e | was employed on a fuel dock serving fishing vessels as a summer job in high school.

o | worked on shrimp draggers as a deck hand as summer jobs in college.

e | have family members and numerous friends who are life-long commercial fishermen in Alaska
and the West Coast. In short, | know the fishing culture well.

e | have worked as a naval architect for 33 years.

» Approximately 75% of my professional experience as a naval architect is within the Alaska and
West Coast fishing industries, designing and working with vessels from 50’ seiners to 300'+
factory trawlers.

e My focus on designing fishing vessels is to create safe, highly productive and aesthetic vessels
for the targeted fisheries. | am equally satisfied designing narrow or wide vessels, large or small,
as long as the dimensions and equipment are not too extreme for the intended fisheries.

MAIN OFFICE: 5450 LEARY AVENUE NW #252 ¢ SEATTLE WA 98107
OREGON OFFICE: 61299 BiG EDDY CIRCLE + BEND OR 97702
Tel: 206 365 0919 ¢ Fax: B66 770 5528 ¢ E-malil: boatstuff@hockema.com ¢ www.hockema.com
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DISCUSSION

There haven’t been many large fishing vessels built over the past 20 years for the Alaska fisheries. Even
at that, in the late 80’s and early 90’s almost all of the “new” vessels were actually conversions — either
sponsoning of crabbers originally built in the 70’s or by bringing other vessel types such as offshore
supply boats and ex-military hulls into the trawl, longline and crab fisheries.

The last period of significant new construction for the Alaska large vessel fleet was the 1970s, mostly for
king and tanner crabbing. | detest use of the word “platform” when | hear someone talking about
fishing vessel hulls, but much of our large boat fleet is currently not much better than “platforms”.
Obsolescence is everywhere. It's just that most fishermen don’t know it because everyone else is,
literally, in the same boat. ’

Nonetheless, technology marches on and significant advances have been made in vessel design.

Length restrictions have been in place for over 20 years for most Alaskan fisheries and for about 50
years for the salmon fisheries. Other than the Alaska salmon fisheries, where most vessels fish in semi-
sheltered waters and in close proximity to other vessels, there are few tangible reasons for limiting
length. Yet, most of the Alaska and West Coast fisheries have arbitrary length limits. Why are these in
place for vessels fishing exposed ocean conditions, many of which fish the Bering Sea and Gulf of Alaska
in the winter? Trip limits would have been more constructive, and that is essentially what we have now,
in the cooperative and individual quota fisheries.

The Coast Guard Authorization Act of 2010 has lifted most limits on vessel length and horsepower for
American Fisheries Act (AFA) vessels — long overdue in my opinion. After the derby fisheries were
replaced by cooperative and individual quotas, there is no longer the danger of the fishery quota being
caught too fast by “the big boats”. Bigger boats are generally safer and more comfortable at sea and,
for processing vessels, provide more space for adding value to the catch. Most Alaskan fisheries’
biomasses are healthy so large capacity vessels make sense. For higher volume fisheries | usually
recommend building a slightly larger vessel than a fisherman thinks is necessary so gear growth does not
render the hull obsolete later. The larger vessel also provides more work and accommodation space.
This also translates into better productivity of the crew.

There is one good thing that has come from length limits. Some of us naval architects have learned to
design unusually wide boats that have good fuel consumption / fish catch ratios. This has been partially
achieved by keeping the distance to the fishing grounds fairly short while also keeping the vessel speed
in check. While virtually no pew large boats have been built with these characteristics — almost all of
the wide ones are sponsoned king crabbers — my company has developed some very efficient 58’ to 78’
wide body fishing vessels.

An efficient hull form and propulsion system is a must for any new vessel. U.S. fishing vessel builders
have leaned heavily on chine steel hull forms while Europe and Asia have nearly always chosen molded
hull forms because of high fuel costs. A chine hull is easier to build and fuel has been substantially less
expensive here than in most other countries. Problem is, now fuel is expensive here too. Most of our
steel commercial fishing vessels on the West Coast and Alaska were built when fuel oil was less than
$1.00/gallon. Now we're lucky if it dips below $4.00/gallon — that’s a game changer.

Computational fluid dynamics (CFD) recently has made it possible to develop efficient hull forms, where
previously only traditional naval architecture calculations and, in very few cases in the U.S. fishing
industry, model testing were done. CFD has the advantage of running “model tests” for groups of

TEL: 206 365 0919 HOCKEMA & WHALEN ASSOCIATES SEATTLE WA
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similar hull forms in the computer, then confirming the hull form or forms chosen, by model testing in a
towing basin. CFD technology is still evolving but offers considerable assistance in hull design right now.

For large vessels operating in rough seas, very high, fine bows are proving to be efficient, rather that
low, full or fine bows as most of our present fleet has now. North Sea offshore supply vessels are
successfully adopting this trend, enabling them to travel faster and with less wave resistance in rough
seas. While these vessels are very large, some approaching 300’, this same philosophy can be applied to
fishing vessels of about 120’ or larger. For instance, a 125’ x 40’ trawler could have a two level focsle
house with the accommodations on the second level. The first level could be devoted to extending the
trawl arena forward, in the center under the focsle, and adding storage and utility spaces outboard. The
bow could then be 25’ to 30’ high, and relatively fine, allowing the bow to pierce through 15’ seas at
nearly full speed. For smaller vessels in the 90’ range, a very high bow is still important, although not as
tall or as fine as the larger vessels.

Numerical Control (NC) lofting of hull parts enables naval architects to design more complex and
efficient hull forms while keeping most steel plate parts “developable”. We need to view large vessel
chine hulls as dinosaurs and move on to better efficiency. 3D modeling of piping and machinery systems
allows owners to view vessel compartments and solve space problems in the design phase, rather than
during construction.

Propulsion system choices are much wider now. Azimuth (Z) drives, high performance nozzles,
controllable pitch propellers, two speed reduction gears, high efficiency engines, diesel electric drives
and electronic controls all are available. However, a powering study is one of the first priorities in
modern ship design, as this will have a big impact on operations and fuel efficiency. With the right
combination of powering for a particular fishery, fuel efficiency gains can be 25% or more when
comparing fuel consumption per pound of fish products delivered.

Electric winch systems are starting to replace hydraulic systems, either by applying variable frequency
AC motor drives or DC motor drives. Electric systems are cleaner than hydraulic systems and this trend
will continue.

Longliner auto baiting systems are now nearly universal in the fleet. In the future, more longliners will
have moon pool hauling stations or other sheltered hauling positions, for protection of the crew and to
minimize hooks ripping out of the fish prematurely. Internal gear setting stations are also being
installed to minimize bird bycatch.

Vessel safety is of paramount importance. Stability, freeboard, watertight integrity, fire protection,
crew safety and crew accommodations comfort are all important vessel features and easily achievable in
new vessels. For existing vessel conversions there is always compromise in at least one of these groups.

Other than caring for our ocean biomass, fish quality at the consumer level is the most important issue
for sustaining fisheries markets. Wild fish now has a distinct price/preference advantage over farmed
fish, and we are only at the beginning of this trend. Everything we do as individuals and as an industry
to ensure a high quality fish product at the consumer level will increase revenue at all points in the
catching and supply chain.

In addition to fishing vessels, my naval architecture firm is a leader in deck cargo barge and hopper
dredge design. We have used the tools | described here to the fullest extent in those industries, creating
the best new hulls and highest overall operating efficiencies for our customers in those U.S. fleets.
Building costs are slightly higher than for simpler hulls but this is easily made up by fuel savings. But the

TEL: 206 365 0919 HOCKEMA & WHALEN ASSOCIATES SEATTLE WA
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fishing industry, for decades, has balked at moving forward, even though the Alaska fisheries are among
the most productive in the world. This doesn’t make sense to me, but | know that the reason for this is

partially due to an antiquated fisheries regulatory framework that has retarded advancements in vessel
design.

All of this costs money, and a lot of it. But how much is our industry spending on fuel, maintenance,
safety upgrades and equipment replacement? This is the 21* century and our boats are not getting any
newer. Oh, and the offshore oil industry is coming to Alaska, and only the biggest and the best offshore
supply vessels will be there. Think of them as competition, not for our fish but for our crews. This is one
reason why Norway has built so many exceptional fishing vessels the past few years — competition
from the oil industry. The main reason though, as it should be, is to produce better fish products.

CONCLUSIONS

The Alaska fisheries are among the most productive in the world. We should have fishing vessels that
are also among the best, to ensure efficient harvest and safe and comfortable crew working conditions.
This generally is achieved only by building new vessels designed specifically for the purpose at hand.
Much of our current fleet is not only inefficient in fuel consumption but also do not provide good
working conditions or accommaodations for the crew.

Many Alaska fisheries have been rationalized, providing individual or cooperative catch quotas. For
those fisherlies, releasing length, gross tonnage and horsepower limits — already done in some fisheries
but not others — will help the industry to develop standard designs in reasonable size increments,
making building of new vessels more cost efficient. This will also create more standard equipment for
these vessels, since there will be multiple vessels of the same size and same equipment.

in regulating the fishing industry, everything possible should be done to ensure the fish consumer
receives the highest quality wild fish product possible, while also ensuring a safe environment for the
fishing vessel crew. Fixing up old boats is not the way to achieve either of these ultimate objectives.
Designing and building new vessels is a far superior solution.

Some would say a naval architect would obviously prefer to design new vessels over fixing up old ones
because there is more work involved. However, there is usually more work per unit result involved in
designing efficient vessel conversions than in designing new. My company and other naval architecture
firms are quite busy in our current era of vessel replacement in other marine sectors, as these sectors
fully realize the benefits of new efficient vessels that are replacing older obsolete ones.

Thank you for the opportunity to express my knowledge and feelings regarding this subject. You are
welcome to contact me with any questions you may have regarding the above comments.

Sincerely,
HOCKEMA & WHALEN ASSOCIATES, INC.

Hal G. Hockema, P.E.
President & Principal Naval Architect

TEL: 206 365 0919 HOCKEMA & WHALEN ASSOCIATES SEATTLE WA
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August 10,2012
BY EFILE

Glenn Merrill

Assistant Regional Administrator

Sustainable Fisheries Division

Alaska Region National Marine Fisheries Service
P.O. Box 21668

Juneau, Alaska 99802-1668

Re:  Discussion paper providing legal analysis on AFA vessels acting as
replacement vessels in the Amendment 80 sector

N Dear Glenn:

On behalf of the Groundfish Forum, I have enclosed a comprehensive legal analysis
detailing why AFA vessels may not under current law act as vessel replacements in the
Amendment 80 sector. It is our understanding that both the National Marine Fisheries Service
(NMFS) and the North Pacific Fishery Management Council require a thorough understanding
of the current statutory regime affecting their decisionmaking in advance of the October 2012
Council meeting.

While we have already presented the enclosed discussion paper to the Acting Assistant
Administrator for Fisheries Samuel Rauch and NMFS generally, we intend that the analysis also
be readily available to the staff of the NMFS Alaska Regional Office, the Council, and Council
staff. We request a meeting with staff and you to walk through the discussion paper. We further
request that the enclosed document be included as a Council discussion paper for the October
2012 meeting.

Please contact me with any questions or concerns. I look forward to hearing from you
and arranging a meeting in the near future.

Respectfully submitted,

Aving,,

7N Andrew Minkiewicz

Enclosure



KELLEY DRYE & WARREN LLP
DISCUSSION PAPER

TO: Alaska Regional Office of the National Marine Fisheries Service
North Pacific Fishery Management Council

FROM: Groundfish Forum

DATE: August 10, 2012

RE: AFA vessels acting as replacement Amendment 80 vessels

On behalf of the Groundfish Forum, we offer the following memorandum explaining
why, as a matter of law, American Fisheries Act (“AFA”) vessels may not replace Amendment
80 vessels. Additionally we address the practical consequences of allowing AFA vessels to
operate as Amendment 80 replacement vessels.

I Background

This issue first arose in the preamble to the notice of proposed rulemaking regarding
Amendment 97 to the Fishery Management Plan (“FMP”) for Groundfish of the Bering Sea and
Aleutian Islands Management Area (“BSAI”). In the preamble, the National Marine Fisheries
Service (“NMFS”) stated that AFA vessels could act as replacement vessels in the Amendment
80 sector, 77 Fed. Reg. 20339 (Apr. 4, 2012), even though NMFS stated the opposite in its
environmental assessment and the North Pacific Fisheries Management Council (“Council™)
never directly discussed the issue during the five years it developed Amendment 97.

On June 6, 2012, during NMFS’ Management Report, NMFS stated that it would publish
the final rule with an express prohibition of AFA vessels acting as replacement vessels in the
Amendment 80 sector. NMFS intended this decision to be in line with what the Council had
before it during the development of Amendment 97 and with NMFS” original legal analysis in its
environmental assessment. NMFS further stated, however, that the Council may wish to
squarely address in future meetings whether to lift the prohibition and allow AFA vessels to
replace Amendment 80 vessels.

As a representative of the vast majority of Amendment 80 participants, the Groundfish
Forum strongly favors maintaining the express prohibition on AFA vessels entering the
Amendment 80 sector as replacement vessels. For the reasons described in detail below, the
existing law prevents lifting the prohibition. Removing it would create significant and untenable
practical problems due to the many existing management measures that incorporate the
prohibitions that apply to both AFA and Amendment 80 vessels.



II. Congress created the AFA and non-AFA sectors as mutually exclusive from one

another
A. The AFA sector

In the early 1990s, excess harvesting and processing capacity led to contentious
allocation disputes between the Alaskan inshore and offshore sectors and contributed to
uncertainty within the industry. In 1995, a moratorium on entry of new vessels into the
groundfish fishery was implemented, and the North Pacific Fishery Management Council
(“Council”) and Congress began focusing on additional solutions to the problem of
overcapitalization for Alaska pollock and other North Pacific groundfish.

In response, Congress signed the AFA into law in October of 1998. With the AFA,
Congress created a monopoly in fishing rights to pollock and assigned those rights to specifically
named vessels in the statute that met a past participation test in that industry. AFA § 208(¢). In
total, the AFA granted twenty named vessels the right to harvest pollock to the exclusion of all
others. Id. With the passage of the AFA, Congress defined the sector that would become known
as the “AFA sector.” This sector thereafter would be treated distinctly from all other sectors.

B. The Amendment 80 sector

The Amendment 80 sector is one such sector. The Amendment 80 sector is part of the
“non-AFA trawl catcher processor subsector” as defined in the Consolidation Appropriations Act
of 2005 (Pub. L. 108-447) (Dec. 8, 2004), referred to as the Capacity Reduction Program
(“CRP”) as explained in detail below.

In June 2006, the Council adopted Amendment 80 to the FMP for Groundfish in the
BSAI. 72 Fed. Reg. 52,668 (Sept. 14, 2007). Among other measures, Amendment 80
authorized the allocation of specified groundfish species to harvesting cooperatives and
established a catch share program for trawl catcher/processors that are not authorized to conduct
directed fishing for pollock under the AFA. These non-AFA trawl catcher/processors became
known as Amendment 80 vessels, or the Amendment 80 sector.

IIl. The holding in Arctic Sole Seafoods v. Gutierrez did not affect the statutes and
regulations that require the mutual exclusivity of AFA and non-AFA sectors

A. Aretic Sole Seafoods only invalidated regulations to the extent they did not allow
for replacement of Amendment 80 vessels

Amendment 97 intended to address a court ruling that held the Amendment 80 program
deficient because it did not provide for vessel replacement. Arctic Sole Seafoods v. Gutierrez
held that “[t]o the extent Amendment 80 restricts access to the BSAI non-pollock groundfish
fishery to qualifying vessels without allowing a qualified owner to replace a vessel that has sunk,
the regulations are invalid and hereby vacated.” 622 F.Supp.2d 1050, 1062 (May 19, 2008). The
Court remanded the regulations to NMFS, ordering them to provide for vessel replacement.
Subsequently, recognizing that Amendment 97 was underway in response to the court ruling,
Congress authorized the Secretary of Commerce (acting through NMFS and the Council) to
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promulgate regulations that allow for the replacement of non-AFA vessels. Shark and Fishery
Conservation Act, § 303 (Pub. L. 111-348 (Jan. 4, 2011).

The holding in Arctic Sole Seafoods left the underlying statutes related to the Amendment
80 sector untouched. The Court did not address what type of vessel could or could not act as a
replacement vessel, thereby leaving the statutory distinction between the AFA and non-AFA
subsectors intact. When the Court stated that “nothing in the [CRP] . . . indicates Congress was
concerned with which particular vessels are used in the [Amendment 80] fishery,” id. at 1060, it
was speaking directly to whether Amendment 80 owners only could use their originally
qualifying vessels. The Court was not speaking to Congress’ intent regarding which vessels
could operate in which sector. Indeed, Congress was concerned with which vessels may operate
in which subsector and, more importantly, which may not.

B. The underlying statutes continue to apply and require that AFA and non-AFA
sectors be kept separate

The statutory scheme underpinning Arctic Sole Seafoods requires that vessels in either
AFA and non-AFA sectors operate to the mutual exclusion of the other. The CRP created a
capacity reduction program for the catcher processor (“C/P”) subsector of the BSAI non-pollock
groundfish fishery." The CRP divided the C/P subsector into four distinct subsectors: (1) the
longline C/P subsector, (2) the AFA trawl C/P subsector, (3) the non-AFA trawl C/P subsector,
which is the “Amendment 80” subsector, and (4) the pot C/P subsector. CRP, § 219(a)(3). Each
subsector is mutually exclusive of the others.

The CRP divides the two trawl C/P subsectors between AFA and non-AFA C/Ps to
account for the inequities created when Congress passed the AFA. In 1998 the AFA created a
monopoly in fishing rights to pollock by allowing only specifically named vessels to target
pollock. AFA, § 208(e). The CRP assigns these vessels to the AFA subsector and all other trawl
C/Ps to the non-AFA subsector. See Fishermen’s Finest v. Locke, 593 F.3d 886, 889 (9th Cir.
2010) (“trawl catcher processors were divided between AFA trawl catcher processors (part of the
fleet granted pollock fishing rights under the AFA) and the non-AFA trawl catcher processors
(those who had no pollock fishing rights)”). The CRP defined the “AFA trawl catcher processor
subsector” to mean “the owners of each catcher/processor listed in paragraphs (1) through (20) of
section 208(¢) of the American Fisheries Act,” CRP § 219(a)(1), and the “non-AFA trawl catcher
processor subsector” to mean

the owner of each trawl catcher processor —
(A) that is not an AFA trawl catcher processor;
(B) to whom a valid LLP license that is endorsed for Bering Sea or Aleutian
- Islands trawl catcher processor fishing activity has been issued; and

" Non-pollock groundfish fishery means the target species of Atka mackerel, flathead sole,

Pacific cod, Pacific Ocean perch, rock sole, turbot, or yellowfin sole harvested in the BSAL.
CRP, § 219(a)(8).



(C) that the Secretary determines has harvested with trawl gear and processed not
less than a total of 150 metric tons of non-pollock groundfish during the period
January 1, 1997 through December 31, 2002.

CRP, § 219(a)(7). The twenty listed AFA vessels were intentionally separated from all other
trawl C/Ps. Rarely is Congress as prescriptive as it was in differentiating and defining the AFA
and non-AFA subsectors.

The AFA and CRP must be read together and harmonized. As the U.S. Supreme Court
often has stated, “Statutory construction . . . is a holistic endeavor.” United Savings Ass’n v.
Timbers of Inwood Forest Associates, 484 U.S. 365, 371 (1988). One “must not be guided by a
single sentence or member of a sentence, but look to the provisions of the whole law, and to its
object and policy.” CRS Report for Congress, Statutory Interpretation: General Principles and
Recent Trends, 3 (Aug. 8 2008) (quoting U.S. v. Boisdoré’s Heirs, 49 U.S. (8 How.) 113, 122
(1850)). Courts also look to the broader context of the body of law into which the enactment fits.
Green v. Bock Laundry Machine Co., 490 U.S. 504, 528 (1990).

These canons of statutory construction require that NMFS and the Council respect the
express division of the trawl C/Ps between AFA and Amendment 80 subsectors. Congress
enacted the CRP specifically to define the sectors. Whether Congress named a vessel in the
AFA determined whether it belongs to the AFA or the Amendment 80 subsector. In defining the
sectors, Congress specifically was concerned with ensuring that the competitive advantages
created by the AFA sector’s monopoly over pollock did not affect other non-pollock groundfish
sectors. For that reason, it segregated the AFA vessels from all trawl C/Ps. Congress did not
change this separation when it authorized the replacement of vessels in either subsector. AFA
replacements for listed AFA vessels continue to be in the AFA subsector and Amendment 80
vessel replacements continue to be only in the Amendment 80 subsector.

C. Legislative history on the prohibition of AFA vessels as Amendment 80
replacement vessels

The legislative history further clarifies that Congress envisioned and intended the AFA
and Amendment 80 subsectors to be mutually exclusive. From the time Congress defined the
individual subsectors in the CRP, they addressed and treated them as separate, distinct
subsectors. For example, in the CRP, Congress allocated $31 million to the non-AFA subsector
and $6 million to the AFA subsector for each subsector’s respective buy-back program. CRP, §
219(c)(2). See also 150 Cong. Rec. at 11747 (testimony of Sen. Patty Murray). The CRP
required each individual subsector to create a capacity reduction plan. CRP, § 219(e)(1). See
also 150 Cong. Rec. at 11748. Approval of each plan was required on a subsector-by-subsector
basis. CRP, § 219(1)(2). See also 150 Cong. Rec. at 11748. Congress also took it upon itself to
enact two separate replacement provisions — one for AFA vessels and one for Amendment 80
vessels. .For AFA vessels, Congress spelled out the requirements for an AFA replacement vessel
in the statute. AFA, § 208(g)(1)-(6). For Amendment 80 vessels, Congress authorized the
promulgation of rules to provide for vessel replacement. Shark and Fishery Conservation Act, §
303 (Pub. L. 111-348 (Jan. 4, 2011). Congress went through these duplicative steps to ensure that
each subsector had equivalent rights, not to undermine the original separation of the fleets. In
turn, NMFS and the Council appropriately have treated AFA and non-AFA sectors distinctly.
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D. Existing regulations prohibit AFA vessels from participating in the Amendment
80 sector

Current regulations maintain the distinction between the fisheries and are consistent
with the AFA and CRP. The regulatory definition of an “Amendment 80 vessel” is one that
either is designated in Table 31 or “[a]ny vessel that is not listed as an AFA catcher/processor
under sections 208(e)(1) through (20) of the American Fisheries Act” and has been used to
harvest and process a specified amount of non-pollock groundfish species. 50 C.F.R. § 679.2.
By definition, an AFA vessel cannot be an “Amendment 80 vessel.” See id § 679.2.
Regulations define what an “AFA catcher/processor” is simply by listing the twenty eligible
vessels that appear in the AFA. See id.; id. § 679.4(1).

These definitions are significant in light of regulations creating the Amendment 80
program. Once an LLP license is assigned to an Amendment 80 vessel, that LLP license may
not be used on any vessel other than an Amendment 80 vessel. Id. § 679(0)(2)(1). Additionally,
a person cannot hold an Amendment 80 QS permit assigned to an Amendment 80 vessel unless
an Amendment 80 LLP license is assigned to that vessel. Id. § 679.7(0)(3)(i). Each year, every
Amendment 80 quota share (“QS”) permit, associated Amendment 80 vessel, and Amendment
80 LLP license must be assigned either to an Amendment 80 cooperative or Amendment 80
limited access fishery in order to use that permit, vessel, or license. Id.§ 679.91(a).

NMFS and the Council further placed general restrictions on licenses earned on listed
AFA C/Ps.

No person may use an LLP license that was derived in whole or in
part from the qualifying fishing history of . . . a listed AFA
catcher/processor to fish for groundfish or crab on a . . . non-AFA
catcher/ processor.

Id. § 679.4(k)(11). The number of LLP licenses that may be used in the Amendment 80 program
is limited by the fact that LLP licenses with the applicable endorsements for trawl C/P activity in
the BSAI assigned to AFA C/Ps may not be used on a non-AFA C/P. Id.§ 679.4(k)(10). The
entire existing regulatory structure is built upon precluding AFA vessels and licenses from being
used in the Amendment 80 fishery.

IV. AFA vessels practically cannot participate in both fisheries at the same time

A single vessel cannot practically or lawfully operate in both fisheries simultaneously.
As NMFS correctly states, “Any vessel eligible to participate in both fisheries would be required
to meet the statutory and regulatory requirements for both fisheries, possibly impacting that
vessel’s ability to participate in either fishery.” 77 Fed. Reg. at 20344. Conflicting monitoring
and enforcement requirements, sideboard restrictions, and prohibited species catch (“PSC”)
limits apply to such a vessel, making lawful operation in both fisheries untenable.
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A. AFA vessels cannot harvest Amendment 80 QS without violating AFA sideboard

restrictions

“Sideboards™ are a type of management measure required under the AFA to protect non-
AFA fisheries and sectors from the spillover effects of the AFA sector. AFA, § 211(b). See also
FMP, 3.7.2. The AFA requires the Council to recommend such conservation and management
measures to protect “other fisheries . . . and the participants in those fisheries, including
processors, from adverse impacts caused by the AFA or fishery cooperatives in the directed
pollock fishery.” AFA, § 211(a). It is a violation of AFA statutory law for an AFA vessel to
exceed its sideboard for non-pollock groundfish. AFA, § 211(b).

A single vesse] cannot simultaneously comply with AFA and Amendment 80 sideboards
while also fulfilling its quota. For example, the sideboard restrictions and harvest limits on an
Amendment 80 vessel are different than for an AFA vessel. The Amendment 80 sector enjoys an
allocation of BSAI groundfish species, including Atka mackerel, Aleutian Islands Pacific ocean
perch, Flathead sole, Pacific cod, Rock sole, and Yellowfin sole. An AFA vessel is subject to a
reduced sideboard limit for four of these species (Atka mackerel, Rock sole, Flathead sole, and
Pacific ocean perch).

In addition to delimiting how much of a vessel’s Amendment 80 quota share the vessel
may catch, AFA vessels also are subject to sideboards that do not apply Amendment 80 vessels:
sablefish trawl, Greenland turbot, arrowtooth flounder, kamchatka flounder, flathead sole,
Alaska plaice, other flatfish, northern rockfish, shortraker rockfish, rougheye rockfish, other
rockfish, squids, skates, sharks, octopus, and sculpins. Compare Table 7 with Table 11,
available at www fakr.noaa.gov/sustainablefisheries.htm. Moreover, the sideboards that apply
to both AFA and Amendment 80 vessels do not apply equally. Sideboards for red king crabs, C.
opilio, and C. bairdi (Zone 1 and 2) are across the board higher for Amendment 80 vessels than
AFA vessels. Compare Table 8 with Table 12, available at www.fakr.noaa.gov/sustainable
fisheries.htm. A vessel cannot simultaneously utilize its capacity to fish as an AFA and
Amendment 80 vessel.

Policy also advises against an owner being allowed to fish up to the lowest common
sideboard between its AFA and Amendment 80 fishing privileges. Such a system would be
inconsistent with National Standard 1 under the Magnuson-Stevens Fishery Conservation and
Management Act (“MSA™).2 Any latent capacity due to a misguided management measure
would ensure that optimum yield is not achievable in the Amendment 80 sector. Allowing a
vessel to stack AFA and Amendment 80 fishing privileges is inconsistent with the intentional
separation of sectors to achieve the required National Standards pursuant to the MSA.

2 16 U.S.C. § 1851(1) (“Conservation and management measures shall prevent overfishing

while achieving, on a continuing basis, the optimum yield from each fishery for the United
States fishing industry™).



B. The Council and NMFS have a duty to prevent AFA vessels from encroaching on
the Amendment 80 sector

The Regional Administrator has a duty to see that AFA vessels do not target non-pollock
groundfish in excess of its sideboard.

The Regional Administrator will restrict the ability of listed AFA
catcher/processors to engage in directed fishing for non-pollock
groundfish species to protect participants in other groundfish
fisheries from adverse effects resulting from the AFA and from
fishery cooperatives in the BS subarea directed pollock fishery.

50 C.F.R. § 679.64(a) (emphasis added). The clear mandate is that the listed vessels be
prohibited from targeting non-pollock groundfish.

Even the regulatory provision that gives NMFS flexibility in setting sideboards does not
eliminate the duty to prevent AFA vessels from targeting non-pollock groundfish to the
detriment of non-AFA vessels or participants. If the sideboard is

insufficient to meet bycatch needs for AFA catcher/processors in
other directed fisheries for groundfish, the Regional Administrator
will prohibit directed fishing for that species by AFA
catcher/processors and establish the sideboard amount equal to the
amount of that species caught by AFA catcher/processors
incidental to directed fishing for other groundfish species.

Id. § 679.64(a)(1)(iv)(B). The prohibition of directed fishing takes the form of a directed fishing
closure for that species. 50 C.F.R. § 679.20(d)(1)(iv). It is unlawful to “[u]se a listed AFA
catcher/processor to engage in directed fishing for a groundfish species or species group in the
BSAI after the Regional Administrator has issued an AFA catcher/processor sideboard directed
fishing closure for that groundfish species or species group under § 679.20(d)(1)(iv) or §
679.21(e)(3)(v).” 50 C.F.R. § 679.7(k)(1)(v). NMFS only has the authority to adjust AFA
sideboards for bycatch needs, not to accommodate AFA vessels participation in other fisheries or
sectors.

> NMFS, however, does not have the same flexibility regarding sideboards set for Atka

mackerel, Flathead sole, rock sole, and yellowfin sole. The flexibility provision found in 50
CFR. § 679.64(a)(1)(iv)(B) only applies to those sideboards calculated under §
679.64(a)(1)(iv)(A), from which the sideboards for these species are excepted.

-
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C. NMFS’s interpretation that allows AFA vessels to harvest community

development quota may not be extended to allow AFA vessels to operate as
replacement vessels in the Amendment 80 sector

NMEFS also cannot set aside AFA sideboards that protect the Amendment 80 sector the
way NMFS did for AFA vessels harvesting community development quota (“CDQ”) on behalf
of community development groups. By letter in response to a request from the representative of
Glacier Fish Company, LLC, NMFS stated

that under our regulations, AFA harvesting sideboards would not
restrict the harvest of groundfish species that have been allocated
to the CDQ Groups under the CDQ program . . . by [AFA vessels],
provided such harvest is on behalf of the CDQ Groups. . . . [A]ny
harvest by the [AFA vessel] of groundfish species that are not
allocated to the CDQ Groups under the CDQ program will be
limited by the AFA harvesting sideboards and attendant
prohibitions on directed fishing.

Letter from Alaska Regional Administrator, Dr. James W Balsiger to Joseph M. Sullivan (Aug.
1, 2011). NMFS has been asked to take the same approach as it did in the CDQ context and
interpret existing sideboard regulations as not extending to Amendment 80 fisheries. Letter from
Joseph M. Sullivan to Alaska Regional Administrator Dr. James W. Balsiger, 4 (May 3, 2012).

The CDQ program and Amendment 80 sector, however, are not comparable. What
applies to one does not extend logically to the other. The AFA rationalized the pollock fishery in
the Bering Sea and allocated ten percent of the pollock total allowable catch (“TAC”) as a
directed fishing allowance to CDQ groups. AFA, § 206(a). The remaining 90% of the pollock
TAC is divided accordingly: 50% to catcher vessels for inshore processing; 40% to C/Ps and
catcher vessels harvesting for processing by C/Ps in the offshore component; and 10% to catcher
vessels for processing by motherships in the offshore component. 7d. § 206(b). Both the CDQ
and other AFA sector are authorized to target pollock; the Amendment 80 sector is not.

Second, whether a CDQ group is authorized to obtain quota is not determined according
to the same factors that determines an Amendment 80 vessel’s QS. CDQ is assigned to a group,
not an individual, vessel, or processor working under contract with them. 50 C.F.R. § 679.30(a).
The CDQ group gets to choose its target species, request an allocation of the CDQ reserve and
PSQ reserve, and determine what gear type its hired vessels will use to catch its quota. 50 C.F.R.
§ 679.30(a)(4). CDQ groups hire agents to fish their quota on their behalf. 16 U.S.C. §§
1855(1)(B)-(C); 50 C.F.R. § 679.31. On the other hand, an Amendment 80 vessel’s catch history
directly determines the amount of QS that vessel is entitled to receive.

Replacing Amendment 80 vessels with AFA vessels is not parallel to allowing AFA
harvest CDQ on behalf of community development groups. The CDQ groups themselves do not
necessarily own vessels capable of catching and processing their non-pollock quota. They
therefore may contract with vessels to realize their quota. Because it is 2 community-oriented
program focused on community development, not a for-profit business, there is no concern that
AFA vessels catching CDQ negatively affects the community. AFA vessels are not replacing
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anything when they work for a CDQ group; they are providing a necessary service that the CDQ
group may lack on its own accord.

D. Congress’ intent in the CRP is realized only by maintaining a separation of the
AFA and non-AFA fleets

On a macro scale, AFA and non-AFA sectors are for-profit businesses competing for
limited resources. If a single boat could be used to harvest fish in both sectors, the result would
be consolidation of the sectors. Glacier Fish Company LLC has argued that it is economically
inefficient to require otherwise lost vessels in the Amendment 80 sector to be replaced with new
boats or non-AFA boats when existing AFA vessels could provide a viable, cheaper replacement.
Congress, however, did not attempt to solve all inefficiencies when it separated the subsectors.

Allowing an AFA vessel to replace an Amendment 80 vessel would consolidate the
sectors, reducing the total number of vessels operating in both AFA and non-AFA sectors.
Congress through the AFA and the Council through Amendment 80 instituted ownership and use
caps that were specifically designed to prevent excessive consolidation, even though they
recognized that “Limiting their harvest may restrict efficiency improvements.” Final
Environmental Assessment/Regulatory Impact Review/Final Regulatory Flexibility Analysis for
Amendment 80 to the Fishery Management Plan for Groundfish of the Bering Sea and Aleutian
Islands Management Area (Secretarial Review Version) (Jul, 20, 2007) at xxi. Efficiency was
not the primary concern. Allowing AFA vessels to cross the line and fish in the Amendment 80
sector will result in more consolidation than if it were not allowed, thereby circumventing the
intent of the ownership and use caps.

Consolidation hurts the people that rely on the sustainability of each sector. This is true
because an AFA vessel cannot leave that sector, be replaced, and continue to operate in another
fishery. Section 602 of the Coast Guard Authorization Act of 2010 (Pub. L. 111-281, Title VI,
Sec. 602) makes a replaced AFA vessel ineligible for a fishery endorsement in any fishery other
than an AFA fishery and prohibits such vessel from fishing in other Federal fisheries, including
Amendment 80 fisheries. Because of this prohibition, AFA vessels hypothetically only can be
used in the Amendment 80 sector if in doing so they are not themselves replaced.

Amendment 80 vessels must be assigned to an Amendment 80 cooperative or limited
access fishery for the entire calendar year. If an AFA vessel were to be assigned to an
Amendment 80 cooperative or limited access fishery for that time as a replacement Amendment
80 vessel, it could not participate in the AFA sector for that calendar year. That would leave the
AFA sector one boat short for that given year. 50 C.F.R. § 679.91(a). Alternatively, if the AFA
vessel were allowed to participate at the same time in both sectors, the Amendment 80 sector
would lose the jobs associated with having its own separate vessel operate in the sector. The
result is a net loss of a vessel in the trawl C/P sector.

With the elimination of a vessel comes the elimination of jobs, earning potential, and the
associated exponential compounding of these economic inputs to fishing-dependent
communities. These economic consequences are counter to the central economic goals of the
CRP. Arguments have been made that, by using listed AFA C/Ps as replacement vessels,
Amendment 80 participants would be able to harvest their sector’s allocations with fewer and
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safer vessels at a cheaper cost than constructing a new vessel. Congress, however, did not have
such goals in mind when creating the CRP. Instead, Congress envisioned that the CRP

contribute to the long term economic viability of the many
businesses and people involved in the harvesting, processing and
delivery of the highest quality seafood products to consumers. This
is important not just to the fishermen who take such great risks up
in the frigid waters of the North Pacific, but to the myriad of small
businesses throughout the Puget Sound region that support this
industry: ship repair yards, equipment suppliers, insurance brokers,
transportation companies, and marketers.

150 Cong. Rec. at 11747 (testimony of Sen. Patty Murray). Construction of a new Amendment
80 vessel requires hundreds of thousands of man hours in shipyards. Brokering the construction
or purchase of a new vessel ensures that the Amendment 80 fleet does not shrink in numbers. It
ensures that the jobs associated with the vessels’ construction, maintenance, and ongoing
operation remain intact, thereby supporting communities that are dependent on fishing.

E. Allowing AFA vessels to replace Amendment 80 vessels will destabilize the

sectors

The proposal to allow AFA vessels to be used as Amendment 80 replacement vessels
would result in exactly the kind of anti-competitive impacts that Congress sought to avoid. This
position ignores both the bright line consistently drawn by Congress between the AFA and non-
AFA subsectors, and the substantial negative economic impacts that would be caused if the
bright line is removed. Congress made it clear in the AFA that it intended to ensure that that the
competitive advantages created by the AFA sector’s monopoly did not affect other non-pollock
groundfish sectors or the participants in those fisheries.

As it is, the AFA sector enjoys tremendous economic advantages compared to other
BSAI fisheries due to their pollock monopoly. If the AFA sector were to be allowed to use their
vessels at the end of their useful lives in the pollock fishery as replacements in the Amendment
80 fishery, they would be able to operate in the Amendment 80 fishery at virtually zero
incremental cost. In contrast, the Amendment 80 owners are not able to use another fishery to
subsidize the construction of new vessels, and must finance new vessels, repayment of which
will be out of future profits. This would be far from a level playing field and would be
profoundly anti-competitive.

There would be other, unintended consequences that would further destabilize the
Amendment 80 sector. A vessel that is both an AFA and Amendment 80 vessel would have
completely different interests compared with the rest of the Amendment 80 sector, especially
regarding unallocated and potentially limiting species. The Amendment 80 sector currently is
working on self-managing certain fisheries, including those for the Alaska trawl fishery, Bering
Sea Pacific ocean perch, rockfish, and others. Competing interests within the sector may lead to
early closures, races to fish, and other inefficiencies. Additionally, the destabilization would not
just affect the Amendment 80 sector; other sectors and their fisheries also would be placed at
risk. Allowing AFA vessels to replace Amendment 80 vessels inevitably will lead to requests to
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revisit AFA sideboards, which are the management measure used to ensure that the AFA sector
does not negatively impact other sectors and fisheries. Such requests will lead to further
destabilization across multiple fisheries and sectors.

V. Conclusion

In conclusion, we stress that Congress created separate but parallel subsectors when it
divided the trawl C/Ps between the AFA and non-AFA subsectors. Congress intended to allow
the rationalization of pollock in the AFA subsector while protecting all other non-pollock
groundfish sectors, including the Amendment 80 program, from the spillover effects of the
monopoly. The continued imposition and enforcement of sideboards on AFA vessels is one
management measure to accomplish this goal. Another is the division of the fleet, ensuring that
vessels and their associated operations continue to achieve the maximum sustainable yield in
each fishery while providing the economic backbone of fishing-dependent communities.

We respectfully ask NMFS and the Council to continue to respect the express prohibition
against AFA vessels acting as replacement Amendment 80 vessels.

* * *

If you have any questions or concerns, please contact Andrew Minkiewicz at
aminkiewicz@kelleydrye.com or 202-342-8474.
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. NOTE to persons providing oral or written testimony to the Council: Section 307(1)(I) of the Magnuson-Stevens Fishery Conservation and
Management Act prohibits any person * to knowingly and willfully submit to a Council, the Secretary, or the Governor of a State false
information (including, but not limited to, false information regarding the capacity and extent to which a United State fish processor, on an
annual basis, will process a portion of the optimum yield of a fishery that will be harvested by fishing vessels of the United States)
regarding any matter that the Council, Secretary, or Governor is considering in the course of carrying out this Act.
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AFA Named Vessel

1 American Dynasty

2 American Triumph

3 Northern Eagle

4 Northern Jaeger

5 Katie Ann

6 Arctic Fjord

7 Arctic Storm

8 Northern Hawk

9 Alaska Ocean

10 Northern Glacier

11 Pacific Glacier

12 Starbound

13 Kodiak Enterprise

14 Island Enterprise

15 Seattle Enterprise

16 Highland Light

17 Ocean Rover

18 Endurance

19 US Enterprise

20 American Enterprise
Total Years
Average

Built
1974
1961
1966
1969
1969
1974
1942
1981
1981
1983
1974
1989
1977
1979
1973
1976
1973
1978
1987
1978
756
37.8

Converted Location
1989 Norway
1989 Norway
1988 Norway
1990 Norway
1989 Norway
1988 Norway
1987 US
1990 Norway
1989 Norway

us
1989 Norway
us
1989 US
1990 US
1988 US
1988 US
NL
1988 NL
uUs
1987 US

NL not listed but believed Norway



A.80 Qualified vessel by Council

W oo NGOV B WN
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Others

Alaska Juris
Alaska Spirit
Alaska Victory
Alaska Voyager
Alaska Warrior
Ocean Alaska
Alliance
Legacy
Seafreeze Alaska
Arica

Cape Horn
Rebecca Irene
Tremont
Unimak
Constellation
Defender
Enterprise
American No.1
US Intrepid
Ocean Peace
Sea Fisher
Vaerdal

Total Years
Average

Prosperity

Alaska Ranger
Bering Enterprise
Ocean Cape

Golden Fleece
Bering Enterprise
Harvester Enterprise

Built
1975
1974
1975
1971
1974
1980
1980
1983
1968
1973
1983
1986
1970
1981
1981
1984
1984
1979
1979
1984
1976
1979

745
33.86364

Converted Location
us
1989 US
us
1986 US
1988 US
us
us
us
1979 US
1988 US
us
us
us
1988 US
us
us
us
uUs
uUs
us
uUs
uUs
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Where our fish goes,
Worldwide

( Y " ) Portugal
. Lisbon  vigo, Spain
Aveiro London, England
-

i ‘ China
Fishermen’s Halifax, Nova Scotia Aalesund, Norway Oalia
Finest" Aarhus, Denmark Qingdao
Boston, MA Italy . S!larlghai
New Bedford, MA Croatia Tianjin

/ / Georgia
E W e Jot ogE 130 2 80 ‘
{] i =

Sendai
Shiogama
Tokyo

Koahsiung, Taiwan

Bangkok, Thailand &
We supply the world:
East Coast US & Canada Asia (China, Korea, Taiwan, Thailand, Vietham)
—

Europe (Portugal, Spain, Norway, Denmark. Italy, Croatia , Georgia)



58 Named AFA boats w/pollock monopoly
part of A.80 sector/kills innovation

Current A.80 & Proposed [ 3y
Replacement — built 2013* Built 1976

State of the art, fuel efficient, sufeigrun... America's Finest

America’s Finest
215 5 48

T e Y, www.FishFinest.com
A,

‘Built in USA ~ Safer, Gn
More efficient w/ benefits 1

Secondary industries, cFaw:
US Fishery. L ¢



State of the art, fuel efficient, safe,; green... America’s Finest

R

= .

AMERICA’S FINEST

America’s Finest
215’ x 48’

4,000 HP Diesel Electric
1,000 ton freezer hold

120 ton/day (avg) freezing capacity www.FishFinest.com
40-50 crew

) ) )




Purpose and Need

During its development of Amendment 97, the Council was advised by NOAA General
Counsel that the Capacity Reduction Program legislation prohibited AFA catcher/processors
from serving as Amendment 80 replacement vessels. Accordingly, the Council did not consider
that option. NOAA GC recently revisited the issue and concluded that AFA catcher/processors
may serve as Amendment 80 replacement vessels. Because that revised opinion is contrary to
the advice given to the Council at the time it took final action on Amendment 97, NMFS has
included a provision in the Amendment 97 Final Rule prohibiting AFA catcher/processors from
serving as Amendment 80 replacement vessels.

At its June 2012 meeting, the Council requested a discussion paper from NMFS on the
issue. NMFS presented its paper at this meeting. In the paper, NMFS observes that allowing
AFA catcher/processors to serve as Amendment 80 replacement vessels could improve safety
and efficiency in, and reduce the capacity of, the Amendment 80 fleet in less time and at lower
cost than new construction. NMFS also recognizes the concerns of current Amendment 80
participants about the potential effects of allowing AFA catcher/processors to operate in the
Amendment 80 sector. NMFS notes that it does not have enough information at this time to
adequately assess the potential benefits and concerns associated with AFA catcher/processors
serving as Amendment 80 replacement vessels.

Because of the significance of this issue to participants in the Amendment 80 and AFA
sectors, move that Council staff analyze the following options:

1) Status quo — continue the prohibition on AFA catcher/processors serving as
Amendment 80 replacement vessels.

2) Allow AFA catcher/processors to serve as Amendment 80 replacement vessels —

a. On an annual basis or one-time permanent election;

b. Subject to all AFA sideboards except for B
species and PSC allocated to the Amendment 80 sector.

c. Subject to all other regulations applicable to Amendment 80 vessels.



