AGENDA C-9
JANUARY 1991

MEMORANDUM

TO: Council, AP and SSC Members

FROM: Clarence G. Pautzke
Executive Director

DATE: January 7, 1991

SUBJECT:  Foreign Ownership

ACTION REQUIRED

Review GAO report on Anti-Reflagging Act and recent changes in U.S. marine financing laws.
BACKGROUND

Originally, three foreign ownership topics were to be covered under this agenda item: (1) the General
Accounting Office’s report on the Anti-Reflagging Act, (2) recent changes in marine financing laws,

and (3) the GAO report on foreign ownership requested by the Council in September 1989. GAO
has completed a draft report on item 3, but it’s not yet available to the Council.

Anti-Reflagging Act of 1987

The GAO’s report to Senator Packwood, evaluating the effects of the Anti-Reflagging Act of 1987,
is under this tab as C-9(a). The Act had three main provisions:

1. American control requirements were increased for ownership of U.S. vessels,
2. Processing vessels that enter the fisheries after the Act must be U.S. built, and
3. Owners are prohibited from using vessels rebuilt abroad in U.S. fisheries.

GAO concludes that the Act’s greatest impact was on stopping the foreign rebuilding of U.S. vessels.
The Act grandfathered vessels that already had been contracted for rebuilds in foreign yards. About
15 factory trawlers were rebuilt in foreign yards after the Act because of these grandfather
exemptions, but all had to be delivered by July 28, 1990. So, with the possible exception of one
additional vessel seeking an exemption, the GAO concludes that further rebuilding in foreign yards
will cease.
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American control is another matter. Before the Act, there were about 29,000 vessels licensed or
being purchased to operate in the fisheries. All are subject to the following, less stringent, pre-Act
American control provisions:

1. Company’s stock could be totally owned by foreigners.

2. CEO and Chairman of the Board had to be U.S. citizens.

3. Number of foreigners on Board of Directors could be no larger than a minority of the
number of directors necessary for a quorum.

Only about 2,000 vessels, new since the Act, are subject to the following, more stringent control
provisions:

L Majority of voting stock has to be owned by U.S. citizens.
2. U.S. citizens have to have majority of voting power.
3. No contract or understanding or other means could allow voting power to be exercised in

favor of a foreigner.

All vessels in the fisheries before the Act were exempted from the new control provisions, and will
remain so, because the Coast Guard has interpreted the grandfather rights to run with the vessel, not
the owner. Therefore, a vessel can be bought and sold many times, and through periodic rebuilding
in the U.S,, remain in the fisheries almost indefinitely under the less stringent, pre-Act American
control requirements.

The Coast Guard has been challenged on its interpretation of the legislation, but remains resolved
to continue it as shown in the final rule, published December 12, 1990, on documentation of vessels
and controlling interest (item C-9(b)). The Coast Guard contends that the Anti-Reflagging Act and
its intent were very clear in allowing the grandfather rights to run with the vessel. The Coast Guard
does not intend to change this position until Congress changes the legislation.

U.S. Marine Financing Laws

The Marine Digest article under C-9(c) says that new financing laws passed in January 1989 allow
a foreign mortgage holder to assume ownership of a vessel in which it had interest, that is auctioned
as a result of bankruptcy proceedings. According to the article, before 1989, if a ship mortgage was
foreclosed, the foreign beneficiary of the mortgage could not buy the vessel at a Marshal’s sale. Since
January 1, 1989, the new federal ship mortgage laws allow a foreign mortgagee to buy a fishing vessel
and hold it for resale. The foreign mortgagee may then sell the vessel to a U.S. corporation whose
stock is owned entirely by foreign citizens. The article concludes that as a result foreign investment
in the U.S. fishing fleet is now easier, cheaper, and less visible.

NOAA GC-AK has been asked to review and comment on the conclusions of the article at this
Council meeting.
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GAO

Results in Brief

United States )
General Accounting Office . .
Washington, D.C. 20548

Resources, Community, and C Y
Economic Development Division ‘ .

B-237971
October 25, 1990

The Honorable Bob Packwood
United States Senate

Dear Senator Packwood:

On June 13, 1989, you asked that we evaluate the effect of specific pro-
visions of the Commercial Fishing Industry Vessel Anti-Reflagging Act
of 1987. In general, this act, implemented by the Coast Guard, was
enacted to help ensure control by Americans of the U.S. fishing industry
in U.S. coastal waters. As requested, this report provides our evaluation
of the impact of the act’s provisions for

ensuring American control of fishery operations by establishing more
stringent U.S. vessel ownership requirements and

prohibiting vessels rebuilt in foreign countries from participating in U S.
fisheries.

We have also gathered information regarding your specific interesm
(1) the act’s impact on the groundfish! industry off the coast of Alaska
and (2) the Coast Guard's procedures for enforcing certain of the act’s
prohibitions. This information is contained in appendix I.

During our review, litigation was initiated against the Coast Guard chal-
lenging, in part, whether its interpretations used to implement the act’s
grandfather provisions are consistent with the intent of the Congress.
These provisions, discussed in sections below, exempt vessels from
meeting the act’s ownership and vessel-rebuilding requirements, if cer-
tain conditions are met. In view of this litigation, we agreed with your
office not to evaluate the issues that are before the court.

The act’s American control provisions have had little impact on ensuring
increased American control of the U.S. fishing industry. This results
from the Coast Guard’s interpretation of the act’s grandfather clauses,
which exempt vessels from meeting the American control provisions if

.. the vessels were licensed under U.S. law and operating in U.S. coastal

waters before July 28, 1987—about 6 months before the act was passed.
The Coast Guard has interpreted that the grandfather exemptions

!Groundfish are fish that are caught on or near the sea floor. Some examples of groundfish stocks off

mmaAMmummmmmAmmmmmmofm
rockfish. /
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Background

remain with the vessels even if the vessels are subsequently sold to
foreign-owned companies. This interpretation gives foreign-owned com-
panies continued access to U.S. fisheries.

By contrast, the act’s prohibitions against foreign rebuilding of vessels
used in U.S. fisheries are likely to have a significant impact. This is so
because the grandfather exemptions that allowed foreign rebuilding are
tied to specific deadlines, all of which have passed. Generally, vessels
rebuilt in a foreign country were required to be delivered to the owners
before July 28, 1990, in order to be eligible for U.S. fishery privileges.
Because the deadlines have passed, owners who desire to rebuild their
vessels and who wish to participate in U.S. fisheries will likely rebuild
in U.S. shipyards.

Unregulated fishing and concern for depletion of fish stocks relied upon
by coastal fishermen across the nation resulted in attempts to ensure
control of the U.S. fishing industry by Americans (i.e., Americanize the
industry) as early as 1971. These Americanization efforts continued
under the Magnuson Fishery Conservation and Management Act, which
was passed in 1976. The Magnuson Act established exclusive U.S. man-
agement of fisheries out to 200 miles off our shores and gave priority to
U.S. fishermen and vessels for receiving fish quotas within the 200-mile
limit.

Although the Magnuson Act led to increasing American control of our
fishing industry through U.S. fishery management, several concerns
developed among fishermen, shipbuilders, and others over some
remaining barriers to the Americanization process. One concern was
that the existing American control requirements for licensing a
corporate-owned vessel under U.S. flag were minimal. These require-
ments allowed, for example, a company’s stock to be totally owned by
foreigners. A second concern was that foreign owners could merely
reflag? their foreign-built fish-processing vessels® as “vessels of the
United States” and operate within the U.S. fishery, thus gaining first
priority to process fish caught by U.S. fishing vessels. Third, although

*2T0 reflag, a vessel gives up its foreign registry and becomes licensed (documented) under U.S. laws

to participate in trades, such as the fishery. (See app. I for details on the documentation process.)

3We discuss three basic types of fishing industry vessels in this report: fish-catching only; fish-
processing vessels, which are at-sea factory ships that only process fish caught by other vessels; and
factory trawlers, which catch fish using trawling nets and process them on board. Before the Anti-
Reflagging Act, fish-processing vessels could be foreign built and still process fish within the U.S.
fisheries.
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before the act any vessels catching fish had to be built in the United
States, these vessels retained their U.S.-built status and resulting fish-
catching privileges even if they were later substantially rebuilt abroad
so that they were essentially new vessels. Fishermen and others told us
that many owners were rebuilding vessels abroad because doing so was
less costly than rebuilding in the United States.

To address these concerns, the Anti-Reflagging Act was signed into law
on January 11, 1988. Its provisions included the following:

It established more stringent American coritrol requirements for corpo-
rations licensing vessels under the U.S. flag by requiring that the con-
trolling interest in the vessel, as measured by a majority of voting stock,
be owned by U.S. citizens. In assessing if a vessel is in fact controlled by
Americans, it also required that a variety of factors be considered from
the Shipping Act of 19164 that could lead to foreign control, such as the
existence of foreign financing.

It required fish-processing vessels entering the fisheries after the ?&‘j
was passed to be U.S. built. Foreign-built fish-processing vessels a’
operating in the fisheries must be licensed to process fish only and are
not permitted to catch or harvest fish. This action eliminated the ability
of new entrants to reflag foreign-built or foreign-owned fish-processing
vessels so as to gain priority access to U.S. fishery resources.

It prohibited owners from participating in the U.S. fishing industry with
vessels rebuilt abroad.

\

The act also contained several grandfather clauses to protect the finan-
cial interests of owners who had become involved in U.S. fisheries under
the previous conditions of law. For example, the grandfather rlauses
allowed an owner, if certain conditions were met, to operate fish-
processing vessels used in the fisheries prior to the act without regard to
where the vessels were built or to the new stock ownership requirement.
Also, under certain conditions, an owner could continue with foreign-
rebuilding plans without jeopardizing the vessel’s right to participate in
the fisheries. (The conditions of these grandfather clauses are explained
in later sections of this letter.)

“The Anti-Reflagging Act requires that, in determining controlling interest in a partrership or corpo-
ration, the criteria in section 802(b) of the Shipping Act of 1916 (46 App. U.S.C. 802(b)) be applied.
The Shipping Act conditions for vessel ownership by U.S. citizens include (1) clear title to a majority
of the stock, (2) majority of the voting power, (3) no contract or understanding that would all e
voting power to be exercised in favor of a noncitizen, and (4) no other means by which contr/” “he
corporation is permitted to be in favor of a noncitizen.
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The Act’s American
Control Provisions
Have Had Little
Impact

The Coast Guard is responsible for enforcing the Anti-Reflagging Act. Its
procedures for doing so, explained in more detail in appendix I, fall into
three categories—licensing (called “‘documentation), at-sea boarding of
vessels, and investigations. If it finds violations, the Coast Guard can
impose civil penalties. Actions triggering the imposition of criminal pen-
alties or the seizure and forfeiture of vessels to the United States are
referred to a U.S. Attorney.

The act’s American control provisions have had little effect on ensuring
U.S.-citizen control of fishery operations. Under the Coast Guard’s inter-
pretation of the act’s grandfather clauses, vessels that meet applicable
conditions are permanently exempt from the act’s American control pro-
visions. According to the Chief of Vessel Documentation, nearly all of
the vessels licensed for the U.S. fishery at the time the act was passed
could likely be grandfathered and, as a result, could be resold to foreign-
owned companies that do not meet the new, more stringent conditions.
The Coast Guard’s interpretation was challenged in court at the time of
our review by several U.S. fishing and shipbuilding groups.

Prior to the Anti-Reflagging Act, for a vessel to be documented to fish in
American waters, corporate ownership had to meet several citizenship
standards. For example, the chief executive officer and the chairman of
the board of directors had to be U.S. citizens. Also, the number of non-
citizens on the board of directors could be no larger than a minority of
the number of directors necessary to constitute a quorum. Notwith-
standing these requirements, however, the law allowed 100 percent of
the corporation’s stock to be foreign owned.

The Anti-Reflagging Act made the American control requirements more
stringent for fishery participation by requiring that the majority of
voting stock be owned by U.S. citizens. As discussed above, it also added
the American control conditions of the Shipping Act of 1916. But under
the Anti-Reflagging Act's grandfather clauses, vessels are exempt from
these requirements if either of two conditions was met before July 28,
1987: (1) The vessel was licensed under U.S. law and operated as a
fishing, fish-processor, or fish-tender vessel in the navigable waters of
the United States or the 200-mile zone established by the Magnuson Act,
or (2) the vessel was being purchased for such purposes. Thus, a
foreign-owned company whose vessel was operating in U.S. waters prior

5Southeast Shi Association v. United States of America. Filed on May 16, 1990, in the U. S.
mor ‘of Columbia. (Civil Action No.90-1142.)
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to July 1987, or that had a contract to buy a vessel to do so, could con-
inue to operate or carry out its plans after passage of the act.

The Coast Guard believes that under the act’s wording these grandfa-
ther exemptions apply to the vessel, not to the vessel owner. Under that
interpretation, a vessel that meets the grandfather conditions has a per-
manent exemption from the new American control requirements. This
means that the vessel can be bought and sold repeatedly without losing
fishery privileges, regardless of whether the new owner is a corporation
with totally foreign-owned voting stock or other arrangements that
offer potential for foreign control.

This interpretation is significant for the US. fishing industry because of
the large number and percentage of vessels that apparently meet the

act’s grandfather exemptions. According to the Chief of Vessel Docu-
Inentation, a total of about 29,000 vessels were licensed for catching

fish, and were therefore U.S. built, at the time the act was passed in "‘\
1987; and nearly all of them could likely be grandfathered for Americal
control requirements under the act by virtue of the past fishing within

This interpretation is also significant for the groundfish industry off the
coast of Alaska. About 86 percent of the vessels we reviewed (see app. I
for a description of vessels selected for review) would likely meet the
American control grandfather exemptions. According to the Coast
Guard's Chief of Vessel Documentation, the lives of these vessels could
be extended almost indefinitely by periodic rebuilding in the United
States.

In addition, the Chief estimated that about 800 of the 29,000 vessels in
the United States, licensed for fish catching when the act was passed,
meet the grandfather exemptions and are well suited for rebuilding or
conversion into factory trawlers or other types of relatively large ves-
sels that now dominate groundfish operations in Alaska.é Thus, any
number of these vessels could, at any time in the future, enter the
Alaska groundfish fleet without needing to meet the new American con-
trol provisions.

8U.S.-bullt vessels can be converted for different fishery activities. For example, a fish-catching
Veaaelcomdbeeonvenedintoal’actoryu'awler.

Page § GAO/RCED-81-27 Mixed Impact of Anti-Reflagging Act




B-237971

The Act Is Likely to
Eliminate the Foreign
Rebuilding of U.S.
Fishing Vessels

Several U.S. fishing and shipbuilding groups have filed a lawsuit to
overturn the Coast Guard'’s interpretation. These groups contend, in
part, that the grandfather clauses should apply to the vessel’s owner,
not to the vessel itself. Under this interpretation, vessels that were sold
would continue to be eligible for participation in U.S. fisheries only if
the new owners met the American control requirements.

In contrast to the Anti-Reflagging Act’s American control provisions,
which may have little impact on U.S. control of the fishing industry, its
prohibitions against foreign rebuilding are likely to have a significant
effect. While much foreign rebuilding continued after the act under its
grandfather clauses, the period for delivering rebuilt ships to the
owners ended on July 28, 1990. Because future rebuilding in foreign
shipyards will result in the vessels’ ineligibility for U.S. fishery privi-
leges, owners who desire to rebuild their vessels will likely choose to do
so in U.S. shipyards.

The act prohibited the Coast Guard from licensing a foreign-rebuilt
vessel for use in U.S. fisheries unless certain grandfather conditions
were met. Coast Guard regulations provide that a vessel is rebuilt when
any considerable part of its hull or superstructure is built upon or is
substantially altered.” Under the grandfather exemptions, a vessel could
be rebuilt overseas without loss of fishing privileges if all of the fol-
lowing conditions were met: The vessel was (1) built originally in the
United States and contracted for purchase before July 28, 1987, for use
in the U.S. fisheries, (2) contracted to be rebuilt before July 12, 1988,
and (3) delivered to the owner before July 28, 1990. If a vessel owner
wants an exemption under the grandfather clauses, the Coast Guard
requires that the owner request a decision in writing and provide the
necessary documentation to show the vessel meets all three of these
conditions.

We found that some of the vessels participating in the groundfish
industry off the coast of Alaska were apparently rebuilt under the
grandfather exemptions. For example, of the 52 factory trawlers that
participated in the Alaska groundfish industry between January 1989
and February 1980, 15 vessels, or 29 percent, appear to have been

"The regulations are based on rebuilding requirements in the Merchant Marine Act of 1920, as
amended in 1960 (46 US.C. App. 883). In 1988, the Anti-Reflagging Act (46 U.S.C. 12101(aX2))
adopted the same rebuilt standard by referencing the Merchant Marine Act.
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Matters for
Consideration by the
Congress

Scope and
Methodology

rebuilt in foreign countries since the act’s passage and had received
exemptions from the Coast Guard under the act’s grandfather clauses.

No more foreign rebuilding of U.S. fishing vessels seems likely under the
definition used for rebuilding. The act stipulated that rebuilt vessels
must be delivered by July 28, 1990, to be eligible for grandfathering.
While the act also allowed extensions past this time in the event of
delays caused by circumstances beyond the control of the owner, the
Chief of Vessel Documentation at Coast Guard headquarters told us that
only one request for extension had been made as of August 1990 and the
decision is pending. The Chief explained that this case involves a situa-
tion in which the shipyard closed for a period of time.

The Anti-Reflagging Act's American control provisions have had little
impact on ensuring that U.S. fishery operations are controlled by U.S.
citizens. This is a result of the Coast Guard'’s interpretation allowing the
grandfather exemption to remain with a vessel even if the vessel is sub-
sequently sold to a foreign-owned company. Consequently, should tf
Congress desire another result, it may wish to consider changes to the
existing legislation.

We conducted our audit work between November 1989 and August

19980. During that time, we interviewed Coast Guard headquarters and
field office officials with responsibility for enforcing the Anti-Reflagging
Act. We also met with members of the Alaska groundfish industry, and
we developed data on that industry’s factory trawlers and other
processing vessels from Coast Guard documentation files and vessel list-
ings provided by the National Marine Fisheries Service. Appendix II of
this report discusses our objectives, scope, and methodology in further
detail.

We discussed our findings and conclusions with Coast Guard officials
who generally agreed with the facts contained in this report. As you
requested, however, we did not obtain formal agency comments. We per-
formed our work in accordance with generally accepted government
auditing standards.

As arranged with your office, unless you publicly announce its contents
earlier, we plan no further distribution of this report until 30 days a
the date of this letter. At that time, we will send copies to the Secretz
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of Transportation, the Commandant of the Coast Guard, and other inter-
ested parties.

This work was performed under the direction of Kenneth M. Mead,
Director, Transportation Issues, (202) 275-1000. Other major contribu-
tors to this report are listed in appendix III.

Sincerely yours,

J. Dexter Peach
Assistant Comptroller General
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Appendix I

Coast Guard Procedures for Enforcing the

= Act’s Prohibitions

#
Vessel Documentation

As requested, we obtained information on how the Coast Guard enforces
certain of the Anti-Reflagging Act’s prohibitions. We did not assess the
adequacy of the Coast Guard’s procedures.

The Coast Guard enforces the Anti-Reflagging Act'’s foreign-built,
foreign-rebuilt, and foreign-control prohibitions through several activi-
ties carried out in support of other laws and maritime missions. In gen-
eral, its procedures fall into three broad categories—documentation
(licensing), at-sea vessel boarding, and investigations. In addition, when
the Coast Guard finds violations, it can impose civil penalties or refer
matters to a U.S. Attorney for criminal or forfeiture action. The Coast
Guard has also started actions aimed at strengthening certain of its
procedures.

Through its vessel-documentation function, the Coast Guard licenses
(documents) vessels to participate in U.S. fisheries. Vessel owners can
apply for documentation at 15 Coast Guard documentation offices
throughout the country. If an application to document a fishing vessel
shows compliance with the Coast Guard regulations, the field office will
issue a “certificate of documentation” with an endorsement authorizing
the vessel’s use in the fisheries. The certificate, which must be available
for inspection at all times on the vessel, expires after 1 year; and it is
routinely renewable if no changes have occurred. The Coast Guard
otherwise requires owners to apply for new documentation under cer-
tain conditions, such as changes in the vessel’s ownership or dimensions.

According to the Chief of Vessel Documentation, for vessels that fall
under the Anti-Reflagging Act’s foreign-built, foreign-rebuilt, and
foreign-control prohibitions, the Coast Guard will not issue documenta-
tion for fishery privileges unless the vessel owners can show compliance
with the act’s grandfather clauses. To help ensure consistency in these
determinations at the field office level, the Chief of Vessel Documenta-
tion at Coast Guard headquarters has ruled on whether specific cases
involving foreign rebuilding or ownership meet applicable grandfather
exemptions.

The Coast Guard relies on a variety of owner-supplied information in
making decisions on grandfathering and documentation. For example, ir
applying for documentation, owners submit an application, which they
certify as accurate, showing citizenship information. For corporate
owners, this information includes the extent to which stock is owned by
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U.S. citizens. Owners often are required to provide information in addi-
tion to what is contained on the application form in order to demon-
strate compliance with other aspects of the act. To demonstrate that
grandfather exemptions on rebuilding are met, for example, owners
have provided shipyard contracts verifying that prior to the act’s pas-
sage the owner had plans to rebuild a vessel in a foreign shipyard for
use in the U.S. fishing industry. Similarly, to show that grandfather
exemptions dealing with American control have been met, owners have
provided certified statements from past owners or crew members that
the vessel was used in the U.S. fisheries prior to the passage of the act.
According to the Chief of Vessel Documentation, the Coast Guard does
not verify the authenticity of the documents or statements prior to
issuing documentation except for verifying that the vessel was docu-
mented at a specific time.

Because the documentation process relies on the owner to initiate the
application and does not verify the accuracy of the information the

owner submits, the process by itself cannot fully ensure that all vessels
participating in the U.S. fisheries comply with the act, according to tha"‘.’\
Chief of Vessel Documentation. He stated, however, that some violation.
can be identified through vessel boarding and following up on tips from
the public and that potentially severe penalties can be imposed on

owners who do not document a vessel when required or who provide
inaccurate information during the documentation process.

din The Coast Guard can identify and enforce violations of the Anti-
Vessel Boar g and Reflagging Act by boarding vessels at sea and carrying out investiga-

Investigations of tions of potential problems identified from boardings, tips, or other
Potential Violations means. Some limitations, however, are associated with these procedures.

The Coast Guard conducts at-sea boarding to detect violations of appli-
cable maritime laws, not just the Anti-Reflagging Act. With regard to
that act, Coast Guard officials said boardings are more suited to identi-
fying some types of violations than others. For example, according to
one Coast Guard law enforcement official, boardings were more suited
to identifying vessels fishing in Alaska waters with documentation that
restricted fishing but not to identifying vessels that violated American
control prohibitions. The latter, he said, would involve examining docu-
ments—such as corporation records—not normally found on board the

vessel.
~
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To determine the merit of potential violations identified through tips or
other means, the Coast Guard may conduct more detailed follow-up
investigations. Coast Guard investigations and law enforcement officials
said investigations can involve such steps as interviewing vessel owners
and crew and reviewing financial or other records associated with the
control or operation of the vessel. According to the Chief of Vessel Docu-
mentation, the lack of staff resources in the Coast Guard severely limits
the extent that investigations can be done. Additionally, he said that
some violations, such as those involving American control, as noted
above, are difficult to detect and prove.

Penalties If violations are identified, the Coast Guard may impose civil penalties
up to $500 for each day for each violation of documentation require-
ments. When a vessel is participating in a trade not covered by its docu-
mentation, seizure of the vessel for forfeiture to the United States is
authorized and the matter is referred to a U.S. Attorney. Criminal penal-
ties include (1) fines of up to $10,000 and/or imprisonment of up to 5
years for providing false information and (2) seizure and forfeiture of a
vessel and its equipment for knowingly concealing information or pro-
viding false information. Coast Guard operations and documentation
officials told us that, to their knowledge, penaities have never been
imposed for the foreign-built, foreign-rebuilt, and foreign-control
prohibitions because violations have not been identified and proved.

— __________________________m

: As agreed with your office, we did not evaluate the adequacy of the
Actions Proposed by Coast Guard’s actions in implementing the act’s grandfather clauses.
the Coast Guard to However, in its efforts to strengthen its procedures, the Coast Guard

Strengthen Procedures advised us that it is addressing two main areas.

« First, the Coast Guard acknowledges that the application form for
obtaining documentation needs to be updated to provide additional
information for determining whether a vessel and its owners meet the
act’s requirements. For example, while the form does ask for informa-
tion about U.S. ownership of all corporate-owned stock, it does not ask
for information on “voting” stock, a majority of which the act requires
be owned by U.S. citizens. Similarly, the form does not ask for any infor-
mation on or certification of the four Shipping Act’s American control
requirements or information on the location of any vessel rebuilding.

. Second, Coast Guard officials do not view existing penalties as a suffi-
cient deterrent to violations. Coast Guard officials at different branches
and geographical locations said the easiest penalty to impose (a fine of
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up to $500) is too small to be a deterrent, and criminal penalties cannot
be imposed without proving that the violation was done intentionally—
a difficult effort requiring substantial resources.

The Coast Guard advised us that it has recently taken the following
steps to address these issues.

It is updating the application form to more fully obtain information
needed to enforce the act’s provisions. For example, the form will call
for information on voting stock ownership, the American control condi-
tions, and the location of rebuilding.

It has asked the Congress for changes to strengthen its penalty process.
For example, to better ensure that fines are paid, the Coast Guard is
asking for authority to withhold or withdraw a vessel’s documentation.

We did not address the extent to which the contemplated actions will
fully resolve the concerns the Coast Guard has expressed.

)

f.\
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;Mé‘jor Contributors to This Report

John W. Hill Jr., Associate Director

Resources, Emi Nakamura, Assistant Director
Community, and Steven R. Gazda, Advisor
Economic

Development Division

Washington, D.C.

—
: : Randall B. Williamson, Regional Management Representative
Seattle Regional Office . “% 7o th Evaluator-in-Charge

Stanley G. Stenersen, Senior Evaluator
Dorlene R. Crawford, Staff Evaluator

R

: kie A, Goff, Senior A
Office of the General 2k A Gotfh Senior Adomey

mCounsel
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AGENDA C-9(b)

JANUARY 1991
Federal Register / Vol. 55, No. 239 / Wednesday, December 12, 1930 / Rules and Regulations

DEPARTMENT OF TRANSPORTATION
/ dast Guard

46 CFR Part 67
[CGD 88-031)

RIN 2115-AC99 e
Documaentation of Vessels; Controiling
Interest

AGENCY: Coast Guard, DOT.
AcTiON: Final rule.

SUMMARY: The Coast Guard is amending
its vessel documentation regulations
regarding citizenship requirements for
vessel owning individuals, or entities,
applying to document vessels or qualify
for certain trade endorsements. The
amended regulations implement the
American control provisions of the
Commercial Fishing Industry Vessel
Anti-Reflagging Act of 1987, and
conform the controlling interest
requirements for partnerships to those
for corporations. Other amendments will
result in regulations which are more
informative and will assist vessel
owners in understanding the applicable
citizenship requirements.
EFFECTIVE DATE: January 11, 1991.
FOR FURTHER INFORMATION CONTACT:
. Thomas L. Willis, Chief, Vessel
f&pumentation Branch, Merchant
sssel Inspection and Documentation
Division, Office of Marine Safety,
Security, and Environmental Protection,
(202) 267-1492.
SUPPLEMENTARY INFORMATION: The
Coast Guard published a Notice of
Proposed Rulemaking (NPRM) on
October 20, 1988 (53 FR 41211),
proposing to amend the vessel
documentation regulations to implement
the American control provisions of the
Commercial Fishing Industry Vessel
Anti-Reflagging Act of 1887 (Pub. L. 100-
239, 101 Stat. 1778 (1988)) (the "Anti-
Reflagging Act"). The rulemaking also
proposed conforming controlling interest
requirements for partnerships to the
Anti-Reflagging Act's requirements for
corporations. A total of 7 comments
were received in response to the NPRM.
Based on those comments, and its own
administrative experience, the Coast
Guard determined that a complete
revision of subpart 67.03, concerning
citizenship requirements for vessel
documentation, was needed. The
proposed revision of subpart 67.03, and
related amendments, were published on
October 13, 1889 (54 FR 41992), in a
Supplemental Notice of Proposed
/&{;Inaking (SNPRM), followed by a
ent period through December 12,
.39. The Coast Guard has received 9

comments in response to the SNPRM,
eight of which were received during the
comment period. A public hearing was
not held, nor was one requested.

Drafting Information

The principal persons involved in
drafting this regulation are Commander
Robert Bruce, Project Manager, and
Lieutenant Commander Don M. Wrye,
Project Counsel, Office of Chief Counsel.

Background

Documentation of vessels under
federal law is a type of national
registration which, among other things,
serves to establish a vessel's nationality
and qualification to be employed in
specified trades. The evidence of
nationality is the Certificate of

" Documentation. One or more

endorsement on the Certificate of
Documentation serve as evidence of the
vessel's qualification to engage in the
specified trade. The Coast Guard is the
agency which (a) accepts applications
for documentation of vessels; (b)
determines whether a vessel which is
the subject of application is eligible for
documentation generally and eligible for
the endorsement or endorsements
requested; and (c) issues Certificates of
Documention to eligible vessels.

Eligibility requirements for
documentation are set out at 46 U.S.C.
Chapter 121. One of the eligibility
requirements for documentation is
United States citizenship. For
corporation and partnerships,
citizenship requirements include certain
American control provisions. For
example, the earliest American control
provisions applied to corporations
seeking to document vessels for
coastwige trade. A requirement that at
least 75 percent of its stock be owned by
U.S. citizens, found in 46 U.S.C. app. 802,
was made applicable to such
corporations by 46 U.S.C. app. 883.
Coastwige trade is, more or less,
domestic transportation of passengers
and merchandise.

Until 1882, this American control
requirement had little practical effect on
partnerships because unless all of the
partners, general or limited, were U.S.
citizens the partnership was not eligible
to decument vessels. This requirement
was relaxed by section 10 of the Coast
Guard Authorization Act of 1982 (Pub. L.
97-136) which amended 48 U.S.C.
12102(a)(3), permitting partnerships to
document vessels if all general partners
were U.S, citizens and the controlling
interest in the partnership was owned
by U.S. citizens. The 75 percent
American control requirement for a
coastwigse endorgsement remained and,
to this extent, the American control

requirements for corporations and
partnerships were already alike. As a
matter of administrative practice, the
Coast Guard took the position that,
when it was reasonable to do so, the
same meaning would be given to
“controlling interest” in both the
corporate and partnership contexts. A
final rule was published (53 FR 17469,
May 17, 1888) revising 46 CFR 67.03-5 to
implement the American control
requirements for partnerships in 46
U.S.C. 12102(a)(3).

On January 11, 1988, the President
signed the Anti-Reflagging Act into law.
Among other things, this law adds a
new American control provision for
corporations seeking to document
fishing vessels. The new requirement is
retroactively effective from July 28, 1947,
but includes savings provisions
exempting many vessels operating, or
under contract for purchase, as fishing
industry vessels prior to that date. The
statue superseded certain regulations in
46 CFR part 67 that were directly in
conflict with it and, to carry out the
purpose of the statute, the Coast Guard
has been applying the standards in the
statute as a matter of administrative
practice. All of the changes to
documentation regulations mandated by
the Anti-Reflagging Act, not relating to
controlling interest, have been
implemented by prior rulemaking (53 FR
41168, October 20, 1988).

Discussion of Comments

Eight comments regarding the SNPRM
were received during the comment
period. Comments were received from
an association of fishing vessel owners,
members of the committee on marine
financing of an association of maritime
lawyers, a shipping company, and five
law firms. None of the comments
expressed dissatisfaction with the
rulemaking as a whole. All the
comments focused on one or more
specific items of concern to the
submitter. The comments related to (1)
the way “control” is defined in § 67.03-
2(a)(1); (2) the practice explained in
§ 67.03-2(b) of counting only the share
of an entity’s stock or equity and
belongs to citizens capable of
documenting a vessel in their own right,
with the trade endorsement sought,
toward meeting the stock or equity
requirements for citizenship; (3) the
difference between the controlling
interest requirements in § 67.03-5 for a
partnership seeking to document a
vessel for recreation or registry and a
partnership seeking to document a
vessel for the fishery trade; (4) the
meaning of “minority” in § 67.03-9(a)(4);
(5) the requirement in § 67.03-8(d)(2)
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that more than 50 percent of all the
stock, not just veting stock, be owned by
citizens; (6) the exceptions in § 67.03-8(f)
to the requirement for evidence of
Maritime Administration approval in
§ 67.03-8{e); (7) the Coast Guard's
position that the citizenship savings
provision for fishing vessels in § 67.03-
15 should run with the vessel; (8)
possible modification of the
requirements for qualification by
partnerships for the citizenship savings
provisions in § 67.03-15; and, (9) the
statement in § 67.17-9(d) of the
circumstances under which a vessel
may temporarily lose fishery privileges.
a. Section 67.03-2{aj{1). Comments
from members of the committee on
marine financing of an association of
maritime lawyers, and from a law firm,
expressed concern that the Coast
Guard's explanatian of control in
proposed § 67.03-2{a)(1) is inconsistent
with the definition of centrol in 46 CFR
221.13(a){2)(i), which was published by
the Maritime Administration fMARAD)
as an interim final rule (54 FR 5389,
February 2, 1989), and wifl deter non-
citizen lenders from investing in the U.S.
flag merchant marine. Both camments
cite common covenants included in foan
agreements for the protection of the
lender that might be construed as
granting a non-citizen lender control.
The Coast Guard does not agree that
the regulation should be changed. The
Coast Guard and MARAD have differing
statutory responsibilities with respect to
documented vessels. As a result, each
agency must define control in a way
suggested by its experience and
expertise {n caerying out its cwm

owning entity sad not just coxtrol of the
vessel. The Coast Gaard muost be

certain trading privileges.
control of the entity itself, and ot just
the vessels it owns, is vrelevant for
purposes of the Coast Gusrd rule.

On the other hand, the Coast Geard’s

‘only to parties with an ,
interest in & vessel. For purposes of
docame-hﬁm.dﬁ.:u:ig

a to those parties having an
omwmmmamadcm
entity that ewns e vessel. Agreements
that vesse owmers may have with third
parties withow any owaership interest

are not normally of concem to the Coast
Guard, unless the agreement grants so
many incidents of ownership to the third
party that it must be considered a de
facto owner. The MARAD definition of
control, however, may apply to noa-
citizens whether or not they have an
ownership interest in a vessel because,
for certain U.S. vessels, any transfer of
cantrol] over the vessel to non-citizens
may require MARAD approval

The Coast Guard definition of control
will not prevent aon-citizen lenders from
including comman covenants for their
protection ia loan agreements, unless
the lender has an ownership interest in
a vessel or a vessel owning eatity. The
Coast Guard must be concerned about
agreements which grant control over the
vessel or the vessel owning entity to
non-citizens have an ownership interest.
In some cases this may mean that
certain covenants that grant control to
protect the non-citizen's investment will
be inconsistent with the non-citizen's
participation in the ownership of
vessels, However, that fimitation is
what the law requires.

b. Section 67.63-2(aj(1). Comments
from members of the committes on
marine of an association of
maritime lawyers, and from a shipping
company, that the Coast
Guard adopt the “fair inference™ test of
46 CFR pert 335—pursuant to which
MARAD permits corporations o
establish that they meet the citizen
stock ownership requirements of 46
U.S.C. app. 803—or some similar rale.
They assert that it wounld be difficalt for
corperations whose stock is publicly
traded %o establish %hat 75 percent or
more of their stock is cwaed by U.S.
citivens.

The Coast Guerd does not agree that a
“fair inference” test should be adepted
v : paperwark burden
Minimizing
vensels is & goal sepported Coast
Guard. Accordingly, vessel owning
corporstians are 80t rostinely required
to provide evidence thet their stock is
owmnad by ULS. citizens, even to
establish eligibitity for constwise ar
fisheries eadorsements. The spplication
for documectetion (Fonn OG-1258),

within broad resges, the asvoust of

they are intended to limit the gersuns
whg are eligible te decuraent vessels
under U.S. flag and acquire trading ™
privileges. The restrictive purpose of
law would aot be well served by a
presumption er inference that a
corporation is eligible for documentation
although it cannot establish that it
actually meets ail the statutory
requiremants. Corporatians can make
proof of citizenship less difficult, for
instance by restricting sale of their stock
to U.S. citizeas, and any corparation
that is unwilling to subject itself to the
possibility of having to prove that it
qualifies for coastwise or fisheries
privileges can choase oot to seek them.
ghe Coast Guard should mn;t be bound
y any presumptions or mferences in

making eligibility determinations for
documentation purposes, aad nene have
been incorporated in the final rule.

¢. Section 87.03-2(b). Two law fitms
commented that the Coast Guard should
modify its practice of coanting oaly the
share of an entity’s stock or equity that
belongs %0 citizens capable of
documenting a vessel in their owa right,
with the trade endorsement scught,
toward meeting the stock ar equity
requirements for citizeaship. They assert
that the statutory citizenship
requirements do not expressly require
the Coast Guard to follow the practice

described in § 67.03-2{b). Additionaily
House Repert 101447, meongrm
2d Session at 11-12, contains a
statement questioning the legal basis for
the Coast Guard’s practice as it applies
to partnership stockholders of a vessel
owning cerparation.

The comments and the stalemest in
House Report 101487 only ke iseue
with the rule in questioa as it applies to

should be applied caly to corporations
(]

which own vessels directly, and net to
corpamations or parteerships which gwn
stock in the vessel owning corporation.
Withmpeﬂtqhm&ioma

citinen ownership of stock or equity
should apply.

These suggestions are based oa the
fact that, for purposes of documenting
vessels for coastwise trade, a
corporation must meet two distinct
statutary citivenship tests. In onder to
document vesscls for any purpose, a
corporation must meet the cit: i
requirernents of 46 US.C. 12102 By

vinunfmv'nhmhdu.s.c.umaf‘\, .
and 48 US.C. app. 883, to document
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vessels for coastwise trade the

/**orporation must also meet the

.itizenship requirements of 48 U.S.C.
app. 802. House Report 101-487 agserts
that 46 U.S.C. 12102 applies only to the
vessel owning entity, but that the
proposed rule improperly mixes the
requirements of 468 U.S.C. 12102 with the
requirements of 46 U.S.C. app. 802. The
comments take essentially the same
position. ‘

One of the comments states, in effect,
that a corporation, 75 percent of the
stock of which is owned by U.S. citizens
as 46 U.S.C. app. 802(c) requires, but
which otherwise does not meet the
citizenship requirements for
documentation of vessels for coastwise
trade in 46 U.S.C. 12102 and 46 U.S.C.
app. 802(a), should be able to own stock
in a vessel owning corporation that
would count toward meeting the vessel
owner's controlling interest
requirements, The other comment states
that a partnership which is owned 75
percent by citizens, as required by 46
U.S.C. 802(a), but does not qualify to
document vessels for coastwise trade
because its general partners are not all
citizens as required by 46 U.S.C.
12102(a)(3), should be able to own stock
in a vessel owning corporation that
would count toward meeting the vessel

“wner's controlling interest

:quirements. .

The Coast Guard does not agree with
the assertion that it should not require
the corporations owning stock that
counts toward meeting American
control requirements of a vessel owning
corporation to meet citizen officer and
director requirements. The Coast Guard
does not agree with the assertions that it
should not require the partnerships
owning stock that counts toward
meeting American control requirements
of a vessel owning corporation to meet
citizen general partner requirements.
The Coast Guard does not agree that its
practice in this respect is contrary to
either 48 U.S.C. 12102 or 48 U.S.C. app.
802.

The fact that, under Coast Guard
practice, the citizenship requirements
based on 46 U.S.C. app. 802 are
essentially the same as the citizenship
requirements based on 48 U.S.C. 12102,
for corporations documenting vessels for
coastwise trade, does not mean that one
of the statutes is being misapplied. This
is equally true with regard to the P
citizenship requirements for
partnerships documenting vessels for
coastwige trade. Although the terms of

e two statutory provisions are

"fferent, each provides authority for the

.tizenship requirements contained in
the Coast Guard's implementing

regulations, which apply equally to a
vessel owning corporation and to the
owners of the corporation’s stock that is
counted toward meeting American
control requirements. With respect to
corporate stockholders, 48 U.S.C. app.
802 expressly requires that they meet
officer and director requirements that
are the same as those in 46 U.S.C.
i‘1;2102(&)(4). igR:gdiﬁon to the controlling

terest test. arding partnership
stockholders, 48 U.S.C. app. 802 does not
expressly require that all general
partners of a partnership be citizens of
the United States, as 46 U.S.C.
12102(a)(3) does, but it includes general
provisions that authorize such a
requirement.

According to 46 U.S.C. app. 802(a), no
corporation or partnership “shall be
deemed a citizen of the United States
unless the controlling interest therein is
owned by citizens of the United States.”
Moreover, "no corporation * * * shall
be deemed a citizen of the United States
* * * unless its president or other chief
executive officer and the chairman of its
board of directors are citizens of the
United States and unless no more of its
directors than a minority of the number
necessary to constitute a quorum are
non-citizens.” Therefore, the terms of 46
U.S.C. app. 802(a) clearly support
application of the officer, director, and
controlling interest rtfaqmrem elnts to the
parent corporation of a vessel owning
corporation. Accordingly, for the
controlling interest in a subsidiary
corporation to be owned by a citizen of
the United States, the parent corporation
must meet both the controlling interest
and the officer and director
requirements. That is exactly the result
achieved by the Coast Guard regulation
at issue.

With respect to partnerships, 46 U.S.C.
app. 802(a) provides less detailed
guidance than it does for corporations. It
specifies only a controlling interest test.
The controlling interest test for
partnerships is not defined as it is for
corporations in 46 U.S.C. app. 802 (b)
and (c). Therefore, the statute grants the
administrating agencies considerable
discretion to decide how the controlling
interest test should be applied to
partnerships, to ensure American
control. Although not expressly
applicable to partnerships, 46 U.S.C. 802
(b) and (c) are generally helpful in
determining how the controlling interest
requirements should be applied to
partnerships.

In its discretion, the Coast Guard has
determined that the factors which may
appropriately be considered in deciding
if a partnership meets the controlling
interest test are not limited to legal

ownership of equity. A partnership that,
as a matter of form, meets the
requirement for 75 percent ownership of
equity by citizens may still fail the
controlling interest test because, in
substance, control is vested in non-
citizens, As with the definition of
controlling interest for purposes of
corporations in 46 U.S.C. app. 802(c),
which affirmatively requires
consideration of factors other than legal
ownership of stock, the definition of
controlling interest for purposes of
partnerships may properly include
consideration of factors other than legal
ownership of equity. In the case of a
corporation, the Coast Guard must
consider “if,'through any contract or
understanding, it is so arranged that
more than 25 per centum of the voting
power in such corporation may be
exercised, directly or indirectly, in
behalf of any person who is not a citizen
of the United States" or “if by any other
means whatsoever control of any
interest in the corporation in excess of
25 per centum is conferred upon or
permitted to be exercised by any person
who is not a citizen of the United
States.” 48 U.S.C. app. 802(c). The Coast
Guard construes the controlling interest
requirement for partnerships in 46 U.S.C.
app. 802(a) as similarly limiting
noncitizen control. Considering the
degree of control general partners can
exercise in a partnership, there is a
rational basis for the Coast Guard’s rule
that a partnership with a noncitizen
general partner exceeds these limits on
noncitizen control.

The rule that a partnership, even a
partnership that only owns stock in a
vessel owning corporation, does not
qualify as a citizen if there are any
noncitizen general partners, is not a new
Coast Guard position. A final rule
published May 17, 1888 (53 FR 17467)
stated that a partnership would qualify
to document vessels for coastwise trade
if “all its general partners are citizens
and the controlling interest in the
partnership is owned by citizens of the
United States" and “at least 75 per cent
of the equity in the partnership is owned
by and under the control of a partner or
partners who, if applying for a license to
engage in (that trade), would each
qualify as a citizen under this subpart.”
53 FR 17470. In substance, that
regulation—which is presently in effect
(see 46 CFR 67.03-5(a) (1989};—is
identical to the rule in question. The
preamble to that rulemaking states:

The final rule makes it clear that a
coastwise or Great Lakes license will not be
granted for a vessel owned by a partnership
unless all of the general partners are U.S.
citizens and at least 75 per cent of the equity
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in the partnership is owned by and under the
control of a partner or partners who could
each qualify for a coastwise license in their
own right. This approach does not detract
from the requirements of 48 app. U.S.C. 802 in
any way and reflects the same policy which
the Coast Guard and its predecessor agency
have followed since the Shipping Act of 1916,
as amended, was enacted,

53 FR 17468 (emphasis added). This final
rule, therefore, is consistent with the
Coast Guard's longstanding construction
of 46 U.S.C. app. 802 and is the same, in
substance, as the regulation it
supersedes.

In addition to the fact that these
citizenship requirements are consistent
with longstanding practice and are not
contrary to 46 U.S.C. app. 802, they
prevent easy circumvention of the
requirements of 46 U.S.C. 12102. Were
the Coast Guard to adopt the position
the comments suggest, a corporation
with 75 percent of its stock owned by
citizens, that is ineligible to document
vessels for any purpose because it does
not meet the citizen officer and director
requirements of 46 U.S.C. 12102(a)(4),
would be able to document vessels for
coastwise trade by the simple expedient
of setting up a wholly owned subsidiary
corporation that meets the citizen officer
and director requirements. Similarly, a
partnership with 75 percent of its equity
owned by citizens, that is ineligible to
document vessels for any purpose
because all of its general partners are
not citizens as required by 46 U.S.C.
12102(a)(3), would be able to document
vessels for coastwise trade by the
simple expedient of setting up a wholly
owned subsidiary corporation that
meets the requirements of 46 U.S.C.
12102. Such a loophole would make the
citizenship requirements of 46 U.S.C.
12102(a)(3) and 12102(a}(4) 8o easy to
evade that they would be virtually
meaningless as a practical matter.
Neither the comments nor the statement
in House Report 101487 provides good
reasons for the Coast Guard to change
ist longstanding practice in favor of a
practice which would render these
provisions largely ineffective.

The final rule will continue to adhere
to the Coast Guard's practice of
counting only the share of an entity’s
stock or equity that belongs to citizens
capable of documenting a vessel in their
own right, with the trade endorsement
sought, toward meeting the stock or
equity requirements for citizenship.

d. Section 67.03-5. A comment from a
law firm questioned the small difference
between the controlling interest test
partnerships must meet to qualify as a
citizen for documentation purposes
generally, and the controlling interest
test partnerships must meet to qualify as

a citizen that may document vessels for
the fisheries. As § 67.03-5(a)(1) states, at
least 50 percent of the equity in a
partnership must be owned by citizens
for it to be eligible to document vessels
for any purpose. However, to document
vessels for the fisheries, § 67.03-5(a)(3)
requires that more than 50 percent of the
equity in the partnership be owned by
citizens. The comment suggests that
there is no good reason for this small
difference.

The Coast Guard considered changing
the controlling interest requirement for
partnerships generally to more than 50
percent in this rulemaking. It is a change
the Coast Guard is likely to propose in
the future. However, the at least 50
percent controlling interest rule is an
existing rule that has been in effect
since May 17, 1988 (53 FR 17469). This
rulemaking was intended to make only
substantive changes required, or
suggested, by the Anti-Reflagging Act.
The Anti-Reflagging Act suggested the
more than 50 percent controlling interest
test for partnerships seeking to
document vessels for the fisheries,
because it prescribed a similar test for
stock ownership of corporations. It did
not address the broader issue of
controlling interest beyond eligibility for
a fisheries endorsement. Therefore, the
Coast Guard determined not to propose
other changes to the controlling interest
tests for partnerships in this rulemaking.

e. Section 67.03-9(a)(4). An
association of fishing vessel owners
commented that under one meaning of
the word “minority” § 67.03-8(a)(4)
might be construed to permit up to one-
half the total number of directors to be
non-citizens. The comment encourages
the Coast Guard to change the rule to
avoid any possibility of
misinterpretation. The Coast Guard does
not agree that the rule should be
changed. A corporation will qualify as a
citizen if it meets other requirements
and, as § 67.03-9(a)(4) states, “[n}o more
of its directors are non-citizens than a
minority of the number necessary to
constitute a quorum.” This language was
taken verbatim from 46 U.S.C.
12102(a)(4) and is sufficient to inform the
public of what the statute requires. The
statute and the regulation are both
based on the premise that the board of
directors, and any quorum, will consist
of a group of citizens and a group of
non-citizens. When a quorum is made up
from these two groups, the group which
is smaller in number will constitute a
minority. If the two groups are equal
there is no minority. Therefore,
whatever number is required for a.
quorum, less than half that number will
constitute a minority of the number
required for a quorum. For example, if

the number required for a quorum is six,
a minority of the number requited for a
quorum is two. If there were three
directors in each group their numbery
would be even and there would be nc
minority. Consequently, for the
citizenship requirments to be met in
such a case, no more than two directors
of the corporation could be non-citizens.
In the context in which it applies, the
rule is clear.

f. Section 67.03-9(d). A comment from
a law firm states that § 67.03-9(d) is
confusing because while it emphasizes
the requirement for citizen ownership of
a majority of voting stock, it also
requires citizen ownership of a majority
of all categories of stock; voting and
non-voting. Addtionally, § 67.03-2 states
that the stock interest requirements
apply to all categories of stock. The
comment asserts that only voting shares
should be subject to the requirement for
majority ownership by citizens, in this
instance.

The Coast Guard does not agree.
Section 67.03-9(d) is intended to require
that more than 50 percent of the stock
interest in the corporation be owned by
citizens, and it states this requirement
clearly. In accordance with § 67.03-2(a),
stock interest includes all classes of
stock as a whole, not just voting stock.
As the comment suggests, 46 U.S.C.
12102{c)(1) and (2}—the provisions this
regulation implements—are
contradictory on this point. Section '
12102(c)(1) suggests that the requirement
for majority ownership of stock applies
only to voting stock. However, section
12102(c)(2) requires application of
restrictions on non-citizen stock
ownership that include all classes of
stock as a whole. The Coast Guard has
concluded that the intent of sections
12102(c)(1) and (2) can be effectuated by
requiring that both a majority of voting
stock and a majority of the stock of the
corporation as a whole be owned by
citizens. The Coast Guard recognizes
that Congress could have achieved this
result without including the
parenthetical language in section
12102(c)(1), which suggests a type of
qualified controlling interest that only
requires citizen ownership of a majority
of voting stock. On the other hand, the
Coast Guard would not be applying “the
restrictions on controlling interest in (46
U.S.C. app. 802(b))", as section
12102(c)(2) requires, if it read out the
provisions dealing with ownership of all
stock. The Coast Guard has determined
that 46 U.S.C. 12102(c) can reasonably
be interpreted to require compliance
with both the qualified controlling
interest standard of section 12102(c}(1)

'y

and the longstanding controlling intexr“\1



exceptions in § 67.03-8{f) to the
requirement for evidence of MARAD
approval in § 87.03-8(e) give little
guidance and leave many issues
unresolved. The intent, of § § 67.03-5{e)
and (f), is to ensure that statutory
requirements for MARAD approval of
certain vessel transactions are being
complied with. MARAD has regulations
in 48 CFR part 221 which fully explain
these requirements. Therefore, the Coast
Guard has determined that it is more
appropriate to reference the MARAD
regulations than to try to restate them.
Moreover, the requirements for MARAD
approval are not limited to transactions
involving corporations, The Coast
Guard's policy of obtaining evidence of
MARAD approval, whenever required,
is better served by a rule applicable to
all types of vessel ownership.
Accordingly, in the final rule § § 67.03-
9(e) and {f) have been combined,
revised, and moved to a new § 67.03-17.
h. Section 67.03-15. Comments from
two law firms agreed with the Coast
Guard's position that the citizenship

Avings provision for fishing vessels in

17.03-15 should run with the vessel.
—umments from another law firm
disagreed with that position. The
comments are similar to those received
on this subject in response to the NPRM
published October 20, 1988 (53 FR
41211). The Coast Guard's reasons for
adhering to its position were explained
at length in the SNPRM published
October 13, 1989 (54 FR 41992, 41993-54),
and are still valid. The Coast Guard is
continuing to adhere to its position,
because it remains convinced that the
straightforward language of the Anti-
Reflagging Act's citizenship savings
clause correctly reflects Congress’ intent
and is determinative of the issue. In
addition to being disputed in the
rulemaking process, the Coast Guard's
position has been challenged in court
and is the subject of on-going litigation.

The plain language of the American
control savings provision provides no
basis for concluding that its protection
should terminate because of a change of
ownership or control, but the comment
which disagrees with the Coast Guard's
position asserts that the Coast Guard
should not be guided by the provision's
plain meaning. Instead, the Coast Guard
is urged to read between the lines and

/&{ninistratively adopt a rule that the

ings provision’s protection
..minates when there is a change of

being to increase domestic control over
U.S. fisheries resources and encourage
displacement of foreign fishing activity.
The commeat also suggests that the
legislative history does not permit the
Coast Guard's position.

There are several reasons why the
Coast Guard is unpersuaded by these
arguments. In the first place, it is not
proper to invoke the broad purposes of a
statute to overrule a specific provision
of that statute. This should be
particularly true in the case of a
grandfather provision. Grandfather
provisions are intended to mitigate new
statutory requirements and, by their
nature, typically conflict with the broad
purposes of the statutes they affect.
Moreover, even if the Coast Guard had
determined that it could not accurately
discern the intent of Congress from the
plain language of the American control
savings provision, but needed to
consider the legislative history as well,
its position would still be reascnable.
The legislative history does not compel
the conclusion that Congress intended
the protection of the savings provision
to terminate when there is a change of
ownership or control. The Coast Guard
could also reasonably conclude from the
legislative history that the protection
should run with the vessel, in keeping
with the plain language of the American
control savings provision.

Although the Coast Guard has based
its position on the plain language of the
American control savings provision, it is
very familiar with the legislative history
of the Anti-Reflagging Act. The Coast
Guard responded to questions at Senate
Hearings on April 28, 1987, testified at
House Hearings on April 29, 1957, and
followed the progress of this legislation
through to final enactment. The purpose
of the Anti-Reflagging Act is not as clear
cut as the comment which disagrees
with the Coast Guard’s position would
make it seem. As Congressman Young of
Alaska, one of the sponsors of the Anti-
Reflagging Act stated, “this bill is a
carefully crafted compromise between
diverse interests in the fishing and
maritime industries.” 133 Cong. Rec.
He811 (daily ed. Nov. 9, 1987). There
certainly were differences of opinion
about what “Americanization” of the
fishing industry meant and how it could
best be achieved. .

The need for an American control
provision for fishing vessels was one of
the most controversial issues. The bill
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.ne final rule, savings provision is not a permissible bill that included an American control
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the testimony included strong
reservations about the need for an
American control provision. Since the
legislative history shows that the Anti-
Reflagging Act was a carefully crafted
compromise, the Coast Guard does not
agree with the assertion that the plain
language of the American contro}
savings provision is necessarily
inconsistent with the broad purpeses of
the statute, even though it would
permanently exempt many existing U.S.
fishing vessels from the new American
control requirement. '

The legislative history of the Anti-
Reflagging Act does not require the
Coast Guard to change its position,
While it is true that the House Report -
states in one place that exemption from
the American control requirements
should terminate on a change of
ownership or control, HR. Rep. 423,
100th Cong., 15t Sess. 17 (1887), the
legislative history also contains material
which supports the plain language of the
American control savings provision. For
instance, the House Report states that a
“Date Certain” Amendment was
adopted which essentially established
the effective date of the Anti-Reflagging
Act as July 28, 1387. All of the savings
provisions in the Anti-Reflagging Act
reflect the choice of that date as the time
from which the new law would take
effect. Congressman Young described
the purpose of the “Date Certain”
Amendment as follows: “The Committee
on Merchant Marine and Fisheries chose
the date of July 28, 1987, as a cutoff in
order to avoid any semblance of a
taking of a vessel-owner's privileges
under the law."” 133 Cong. Rec. H8812
(daily ed. Nov. 9, 1987).

The original purpose of the Anti-
Reflagging Act was to prevent foreign-
built fish processing vessels from
changing from foreign flag to U.S. flag,
but the “Date Certain” Amendment
makes it clear that the prohibition
against documentation of foreign-built
fish processing vessels only applies to
vessels newly documented after July 27,
1987. Foreign-built processing vessels
which were documented prior to July 28.
1987 are exempt from the new U.S.-built
requirement, and that exemption does
not terminate on a change of ownership
or control. In this instance it is clear that
whea Congress limited the application
of the new U.S.-built requirement to
“newly documented” vessels it intended
to include only vessels documented
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under U.S. law for the first time after
July 27, 1987, Vessels which had
previously been documented under U.S.
law, even if they were redocumented
later—because of a change of ownership
for example—are not subject to the new
U.S.-built requirement. Similarly, the
new American control requirements
should be understood as applying only
to “newly documented” vessels, and not
to vessels that have qualified for
grandfathering but later change
ownership.

Statements made on the House floor,
after the House Report was issued,
indicate that, despite the contrary
language in the House Report, the
American control requirement would
only apply to vessels that were newly
documented after July 27, 1987,
Congressman Young stated that the
American control provision “requires as
a condition of new documentation that a
fishing industry vessel be owned in the
majority by individuals who are citizens
of the United States.” 133 Cong. Rec.
119812 (daily ed. Nov. 9, 1887).
Congressman Jones stated that “as a
condition of new documentation {H.R.
2598] requires majority ownership of
fisking industry vessels by individuals
who are citizens of the United States.”
Id. at HE813.

The clearest exception to the “Date
Certain” Amendment's rule that vessels
documented before July 28, 1887 are
exempt from the provisions of the Anti-
Reflagging Act is the provision
penalizing foreign rebuilding. In that
case, there is support, both in the text of
the rebuilding savings provision and in
the legislative history, for the position
that the new rebuilding requirements
apply to all fishing vessels regardless of
when they were first documented under
USS. flag, and only grandfathered
rebuilding projects are exempt. The
suggestion that there is an
disparity between the Coast Guard’s
position on the rebuilding savings
provision and the American control
savings provision is answered by the
fact that, in the case of the rebuilding
savings provision, there is clear support
in both the plain language of the
provision and its legislative history for
the limited scope of the exemption. That
is not the case with the American
control savings provision, and the
difference in interpretation is, therefore,
justified.

The explicit and detailed limitations
on grandfathered rebuilding projects
contained in the text of the rebuilding
savings provision contrasts starkly with
the lack of explicit language in the
American control savings provision
indicating that its protection is limited.

Moreover, the legislative history for the
rebuilding savings provision clearly
limits its protection to “those who have
relied on current laws and who have
made certain identifiable commitments
toward rebuilding fishing, fish
processing, and fish tender vessels in
foreign yards.” H.R. Rep. 423, 100th
Cong,, 18t Sess. 12 (1987). This limiting
language does not apply to the
American control savings provision,
although the comment disputing the
Coast Guard’s position seems to imply
that it does.

Based on the plain language of the
American control savings provision the
Coast Guard's position that the
exemption from the new American
control requirement runs with the vessel
is reasonable. It would be reasonable,
even if the intent of Congress could not
be accurately discerned from the plain
language of the American control
savings provision. Neither the broad

urpose of the legislation, nor the
legislative history, compels a different
position. Therefore, it remains the Coast
Guard's position that the citizenship
savings provision for fishing vessels in
§ 67.03-15 runs with the vessel, and
does not terminate because of a change
in ownership or control.

i. Section 67.03-15. A comment from a
lali‘;i grltin ouggesfor th'ed that the criteria for
eligibility e savings provision in
§ 67.03-15 should be modified for
vessels owned by partnerships, to
reflect the date of publication of the
final rule. If the suggestion were
adopted, a vessel owned by a
partnership would qualify for
grandfathering under the regulation if it
was documented and engaged in the
U.S. fishery, or under contract for
purchase for that use, when the final
rule was published rather than as of july
28, 1887.

The Coast Guard does not agree that
the regulation should be modified.
Unlike corporations, partnerships
seeking to document vessels for any
purpose are required to meet a
controlling interest test. This controlling
interest requirement for partnerships
pre-dates the Anti-Reflagging Act.
Therefore, the contro interest
requirement for partnerships seeking to
document vessels with a fisheries
endorsement is not something newly
imposed by the Anti-Reflagging Act. It s
true, however, that with the Anti—
Reflagging Act in mind the Coast Guard
is chenging the required citizen
ownership of equity in a partnership for
purposes of eligibility for fisheries
endorsements from 50 percent to more
than 50 percent. The Coast Guard has

also proposed to exempt partnerships

which own grandfathered vessels from
the new requirement in the samge
manner that the Anti-Reflagging Act
provides an exemption for corporalio{v‘\\
Since the controlling interest
requirement for partnerships is not new,
and the Coast Guard is merely
reinterpreting a requirement that has
been imposed on partnerships since
1982, there is no requirement for
grandfather protection. The agency
decision to reinterpret this statutory
requirement in light of subsequent
legislative developments is nothing so
extraordinary that the new
interpretation should not be applied to
partnerships generally. The new
regulatory requirement properly can,
and will, apply from the effective date of
this final rule. However, because the
new requirement involves a change of
less than one percent, the Coast Guard
expects very few partnerships to bave to
restructure or surrender vessel
documents as a result of the change.
Partnerships, generally, will have to
meet the requirements of the new
controlling interest regulations. Only
partnerships owning a vessel that
qualifies for grandfathering under
§ 67.03-15 will be exempt from the new

- requirement,

Another law firm commented that a
partnership owning a vessel that
qualifies for grandfathering under
§ 67.03-15 should be able to docum
that vessel for the fisheries, even if o1,
of the entities contributing to the equity
interest requirements is a corporation
whose stock is 100 percent foreign
owned. The comment s ts that
§ 67.03-2(b) be changed to explicitly
address this situation. The Coast Guard
does not agree that this change is
needed. Section 87.03-2(b) already
states that an entity which is a citizen
eligible to document a vessel in its own
right with the endorsement sought can
contribute to meeting equity interest
requirements. In the case of a vessel
grandfathered under § 67.08-15, the
carporation certainly could be a citizen
eligible to document the vessel with a
fisheries endorsement. if it is, the
corporation can contribute to meeting
the partnership’s equity interest
requirements. :

The final rule includes a minor change
to § 67.03-05. This regulation was never
intended to permit vessels to be
documented without establishing that
the vessel qualifies for the exemption.
The change makes it clear that the
section only applies if the Secretary of
Transportation or the Secretary’s
delegate has determined that the vesse!
meets the specified requirements. (a\
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J. Section 67.17-8(d). A comment from

7~ "\law firm stated that § 67.17-8(d) could

Je made more specific. That section is
intended to describe the circumstances
under which a vessel may temporarily
lose its eligibility for a fisheries
endorsement. That occurs when the
vessel is owned by an entity which does
not meet the citizenship requirements
for documenting a vessel for the
fisheries trade. However, the proposed
regulation referred generally to the
citizenship requirements of subpart
67.03, which include other unrelated
citizenship requirements. The Coast
Guard agrees that § 67.17-8(d) should be
changed to more specifically identify the
citizenship requirements to which it
refers, and the final rule incorporates
such a change.

k. A comment was received well after
the comment period closed, from an
attorney whose practice includes
maritime issues. This comment asserts
that the Coast Guard has provided no
reason for its decision to propose a
complete revision of subpart 67.03, and
that the revision constitutes a
reconsideration by the Coast Guard of
all the citizenship requirements. The
comment states that this raises
questions about why the revision is
needed, and requires review of all of the

“yws on which the citizenship
:quirements are based. The comment
also suggests that in many instances the

citizenship regulations do not properly
interpret or implement statutory
requirements. The comment also -
proposes several specific changes. This
comment has been considered even
though it was not received during the
comment period.

Regarding the comment's general
assertions, the Coast Guard has
previously explained why a revision of
subpart 67.03 was needed. In the
SNPRM (54 FR 41992, 41995, October 13,
1989), the Coast Guard stated in
response to a comment on the NPRM (53
FR 41211, October 20, 1988) that it had
“determined that a thorough revision of
subpart 67.03 is needed to better explain
the American control requirements.”
Subpart 67.03 has not been
comprehensively revised since 1882 (47
FR 35488, August 16, 1982), although
there have been several statutory
changes in the intervening period. The
comments received in response to the
NPRM, and the Coast Guard's own
administrative experience, indicated
that revision of the subpart could make
the rules more informative and uniform.

By and large, the Coast Guard did not

; ‘consider or make substantive changes

. existing regulations. The changes
made, and the reasons for them, were

fully explained in the preamble to the
SNPRM. The substantive changes made
are those necessary to implement the
Anti-Reflagging Act and some
conforming changes suggested by the
Anti-Reflagging Act's new requirements.
Non-gubstantive revisions were made so
that the regulations would better explain
the Coast Guard's existing practice, to
improve the organization of the subpart,
and to make the regulations more
uniform. Therefore, the broad assertion
that the Coast Guard has reconsidered
and changed citizenship requirements
without any corresponding statutory
changes is incorrect. The Coast Guard
does not agree with the assertion that in
many instances the proposed
regulations do not properly interpret or
implement the underlying statutes.

The comment suggests that § 67.03~1
should be changed to refer to “citizen of
the United States" rather than “United
States citizens” and to more clearly
indicate that in subpart 67.03 “citizen”
means a “United States citizen.” The
Coast Guard does not agree that the
regulation needs to be changed. The
documentation laws establish unique
citizenship requirements. Those
requirements are defined in subpart
67.03. If a person or entity meets the
applicable requirements of subpart 67.03
it will be eligible to document vessels
and obtain certain trading privileges,
regardless of whether it is labelled a
“citizen of the United States"”, a “United
States citzen" or a “citizen.” In fact,
general use of the term “citizen of the
United States” in this context might
create confusion with other laws. For
instance, a corporation whose stock is
owned 100 percent by non-citizens may
be a citizen for documentation purposes,
although it would not qualify as a
“citizen of the United States” for
purposes of 48 U.S.C. App. 802. “Citizen"
is generally used throughout subpart
67.03 to indicate a person or entity
which meets the requirements of subpart
67.03.

The comment raises several
objections to the guidance in § 67.03-2.
The Coast Guard does not agree that
this section needs to be changed. Some
of the comments are similar to
comments regarding the definition of
control in § 67.03-2(a)(1) received during
the comment period that have
previously been addressed. Another
comment is based on the mistaken
impression that the guidance in § 67.03-
2 would be repeated in other sections.

The definition of control in § 67.03-
2(a)(1) does not simply repeat the
pertinent parts of 46 U.S.C. chapter 121
verbatim, because the regulation is
intended to give a fuller explanation of

the controlling interest requirements.
The Coast Guard interprets controlling
interest, to the extent it reasonably can,
in a manner that is consistent with 46
U.S.C. app. 802. That interpretation is
properly reflected in the definition of
control in § 67.03-2(a)(1).

The comment suggested changing
§ 67.03-3 to eliminate the catch-all
phrase “or otherwise qualifies as a
United States citizen” and replace it
with other specific instances in which
an individual may be a citizen of the
United States. The Coast Guard prefers
the current rule. The catch-all language
permits the Coast Guard to determine,
on a case-by-case basis, if an individual
qualifies as a citizen, otherwise than as
a native-born, naturalized or derivative
citizen.

The comment raises several
objections to the requirements of
§ 67.03-6. The comment suggests that
equity owned by limited partners should
not be considered in determining if the
partnership meets American control
requirements. That would be
inconsistent with § 67.03-2(a) which
states that the stock or equity interest
requirements encompass ownership of
equity, without exceptions. The Coast
Guard does not agree that § 67.03-5
should be changed. The Coast Guard's
interpretation of controlling interest is
proper.

The comment suggests eliminating the
requirement that the beneficiaries of a
trust be citizens for the trust to qualify
as a citizen. The Coast Guard does not
agree. This has been Coast Guard's
position on trusts since at least 1982 (47
FR 27490, 27496; 46 FR 56318, 56319). The
comment presents no persuasive
:ﬁlasons for changing this longstanding

e.

The comment approves § 67.03-9(a)(2)
but not the Coast Guard's position that
if a corporation has both a president and
a chief executive officer both must be
citizens. This requirement is based on 46
U.S.C. 12102(a)(4) which is properly
construed as encompassing both the
corporation's president and its chief
executive officer, if there is a chief
executive officer other than the
president. The comment states that the
regulation does not clearly encompass
both. The Coast Guard agrees that the
final rule should be changed to clearly
state that if a corporation has both a
president and chief executive officer,
then both must be citizens for the
corporation to meet citizenship
requirements.

The comment suggests that § 67.03-
9(b)(2) be changed to specifically
include voting stock in the stock interest
requirement. However, § 67.03-2(a)
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already defines stock interest as
including voting stock. Therefore, the
suggested change would be redundant.
The comment includes suggested
changes to the stock interest
requirements of § 67.03-8(d})(2) which
are similar to changes suggested in
comments received during the comment
period that have previously been
addressed.

The comment suggests adding to
§§ 67.17-5(c)(1) and § 67.17-7(c)(1)
language regarding the effect of placing
a vessel under foreign registry.
However, the additional language would
be redundant with §§ 67.17-5(c}{2) and
67.17-7(c){2). Otherwise, the suggested
changes do not improve these sections
and they have not been incorporated in
the final rule.

E.O. 12291 and DOT Regulatory Policies
and Procedures

The Coast Guard considers this
rulemaking to be nor-major under
Executive Order 12291 and
nonsignificant under the DOT regulatory
policies and pmcﬁdﬁ (44 FR 11034,
February 28, 1979). economic impact
of this rulemaking has been found to be
so minimal that further evaluation is
unnecessary. The only significant
substantive changes in this rulemaking
are changes in American control
requirements for vessel documentation
mandated by statute.

Federalism

The Coast Guard has analyzed this
rulemaking in accordance with the
principles and criteria contained in
Executive Order 12612 and has
determined that these regulations do not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Regulatory Flexibility Act

Since the impact of this rulemaking is
expected to be minimal, the Coast
Guard certifies that it will not have a
significant economic impact on a
substantial number of amall entities. It is
recognized that a substantial number of
small entities are involved in the
commercial fishing industry and other
vessel operations within the ambit of
these regulations. There is no significant
economic impact, however, because this
rulemaking implements the Anti-
Reflagging Act’'s American control
savings provisions. The savings
provisions ﬁ;;rhtztnt;ct those whe w?:e‘md
operating indugtry vesse er
documentation in the United States
fisheries, or who made verifiable
commitments to purchase vessels for
use as fishing industry vessels in the
United States fisheries, based on the

laws and regulations in existence prior
to enactment of the Anti-Reflagging Act.

Paperwork Reduction Act

This rulemaking contains no
collection of information requirements.

Environmental Assessment
The Coast Guard has considered the

environmental impact of this rulemaking

and concluded that under section 2-B-
2.1. of Commandant Instruction
M16475.1B this rulemaking is
categorically excluded from further
environmental documentation. This
rulemaking involves administrative and
procedural regulations which clearly
have no environmental impact. A
Categorical Exclusion Determination
has been prepared and placed in the
rulemaking docket.

List of Subjects in 46 CFR Part 67
Vessels.

For the reasons set out in the
preamble, 46 CFR part 67 is amended as
follows:

PART §7—DOCUMENTATION OF
VESSELS

1. The authority citation for part 67
continues to read as follows:

Authority: 31 U.S.C. 9701: 42 U.S.C. 9118, 46
U.S.C. 2103; 46 US.C. App. 8412, 876: 40
U.S.C. 322; 49 CFR 1.48.

2. Subpart 67.03 is revised to read as
follows:

Subpart 67.03—Citizenship Requiroments
for Vesse! Documentation

Sec.

67.03-1 Reguirement for citizen owner.

67.03-2 Stock cr equity interest
requirements.

67.03-3 Individual.

€7.03-5 Partnership, assoctation, ar joint
venture.

67.03-7 Trest.

67.03-8 Corporation.

67.03-11 Governmental entity.

67.03-13 Evidence.

67.03-15 Citizenship savings provision for
fishing vessels.

67.03-17 Evidence of Maritime
Administration Approval.

Subpart 67.03—Cltizenship
Requirements for Vessel
Documentation

§$67.03-1 Requirement for citizen owner.

- Certificates of Documentation are
available only to vessels which are
wholly owned by United States citizens.
For purposes of obtaining a Certificate
of Decumentation, the persons and-

- entities discussed in §§ 67.03-3 through

67.03-9 of this subpart are citizens.

§67.03-2 Stock or equity interest
requirements.

(a) The stock or equity interest f‘\
requirements for citizenship under thi
subpart encompass: Title to all classes
of stock as a whole; title to voting stock;
and ownership of equity. An otherwise
qualifying corporation or partnership
may fail to meet stock or equity interest
requirements because: Stock i subject
to trust or fiduciary obligations in favor
of [non-citizens; non-citizens exercise,
directly or indirectly, voting power; or
non-citizens, by any means, exercise
control over the entity. The applicable
stock or equity interest requirement is
not met if the amount of stock subject to
obligations in favor of non-citizens, non-
citizen voting power, or non-citizen
control exceeds the percentage of the
non-citizen interest permitted.

(1) For the purpose of this section,
control includes an absolute right to
direct corporation or partnership
business, to limit the actions of or
replace the chief executive officer, a
majority of the board of directors or any
general partner, to direct the transfer or
operations of any vessel owned by the
corporatien or partnership, or otherwise
to exercise authority over the business
of the corporation or partnership, but
not the right to simply participate in
these activities or the right to receive a
financial return, L.e., interestorthe
equivalent of interest, on a loan or oth
financing obligations.

(b) For purposes of meeting the stock
or equity interest requirements for
citizenship under this subpart where
title to a vessel is held by an entity
comprised, in whole or in part, of other
entities w%not til:xedividna!s, each
entity con to the stock or equity
interest qualifications of the entity
holding title must be a citizen eligible to
document vessels in its own right with
the trade endorsement sought.

§67.08-3 individuel.

An individual is a citizen if he s a
native-bomn, naturalized, or derivative
citizen of the United States, or otherwise
qualifies as a United States citizen.

§67.03-§ Partnership, sssocistion, or joint
venbure.

(a) A partnership is a citizen if all its
general partners are citizens, and:

(1) For the purpose of obtaining a
registry or a recreational endorsement,
at least 50 percent of the equity interest
in the partnership is owned by citizens;

(2) For the purpose of obtaining a
coastwise or Great Lakes endorsement,
at least 75 percent of the equity intereghss,
in the partnership is owned by citizen! '
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(3) For the purpose of obtaining a
shery endorsement, more than 50

sercent of the equity interest in the
partnership is owned by citizens.

(b) An association is a citizen if each
of its members is a citizen.

(c) A joint venture is a citizen if each
of its members is a citizen.

§67.03-7 Trust.

A trust arrangement fulfills the
citizenship requirements if each of its
trustees and each of its beneficiaries is a
citizen.

§67.03-9 Corporation.

(a) A corporation is a citizen for the
purposes of obtaining a registry or a
recreational endorsement if;

(1) It is incorporated under the laws of
the United States or of a State:

(2) Its president and, if the president is
not the chief executive officer, its chief
executive officer, by whatever title, is a
citizen;

(3) Its chairman of the board of
directors is a citizen; and

(4) No more of its directors are non-
citizens than a minority of the number
necegsary to constitute a quorum.

(b) A corporation is a citizen for the
purposes of obtaining a coastwise or
Great Lakes endorsement if:

(1) It meets all the requirements of

aragraph (a) of this section; and

(2) At least 75 percent of the stock
interest in the corporation is owned by
citizens.

(c}) A corporation which does not meet
the requirements of paragraph (b) of this
section may qualify for limited
coastwise trading privileges by meeting
the requirements of subpart 68.01 of this
subchapter.

(d} A corporation is a citizen for the
purposes of obtaining a fishery
endorsement if:

(1) It meets all the requirements of
paragraph (a) of this section; and

(2) More than 50 percent of the stock
interest in the corporation including a
majority of voting shares in the
corporation is owned by citizens.

§67.03-11 Governmental entity.

A governmental entity is regarded as
a citizen if it is a government of the
United States as defined in § 67.01-1 of
this part.

§67.03-13 Evidence.

An orl%nal Form CG-1258 establishes
a rebuttable presumption that the
applicant is a United States citizen.

§67.03-15 Citizenship savings provision
for fishing vessels.

A corporation that meets the
requirements of paragraph {d)(1) of
$ 67.03'-9 of this subpartfbnt does not
meet the requirements of paragraph
(d}(2) of that section, or a partnership

-that meets the requirements of

paragraph (a)(1) of § 87.03-5 of this
subpart but does not meet the
requirements of paragraph (a)(3) of that
section, may nonetheless be eligible to
obtain a fishery endorsement for a
vessel if the Secretary of Transportation,
or the Secretary's delegate, determines
that, prior to July 28, 1987, the vessel:

{a) Was documented under 48 U.S.C.
chapter 121 and operating as a fishing,
fish processing, or fish tender vessel in
the navigable waters or the Exclusive
Economic Zone of the United States, as
defined by 46 U.S.C. 2101(10a); or

(b) Was contracted for purchase for
use ag a fishing, fish processing, or fish
tender vessel in the navigable waters or
the Exclusive Economic Zene of the
United States, as defined by 46 U.S.C.
2101(10a), if the purchase is shown by
the contract or similarly reliable
evidence to have been made for the
purpose of using the vessel in the
fisheries.

§67.03-17 Evidence of Maritime
Administration Approval.

Although meeting the citizenship
requirements of this subpart, a vessel's
owner may not document a vessel which
is documented, or was last documented,
under the laws of the United States if,
since the vessel was last documented,
any trangaction requiring Maritime
Administration approval in accordance
with 46 CFR part 221 has occurred,
unless it evidences that the Maritime
Administration has approved the
transaction.

3. Section 67.17-5 is amended by
reviging paragraph (c)(1) to read as
follows:

§$67.17-5

L]

Coastwise license.
* * ]

(cl. LN

(1) It ia thereafter sold in whole or in
part to an owner that is not a citizen as
defined in §§ 67.03-3; 67.03-5(a}(1). (b),
{c): 67.03-7; 67.03-8({a); or 67.03-11 of this
part;

4. Section 67.17-7 is amended by
reviging paragraph (c)(1) to read as
follows:

§67.17-7 QGreat Lakes license.
* [ - * -
L N

{1) It is thereafter sold in while or in
part to an owner that is not a citizen as
defined in §§ 67.03-3; 67.03-5(a)(1), (b),
{c); 87.03~7; 67.03-3(a); or 67.03-11 of this
part;

5. Section 67.17-9 is amended by

adding a new paragraph (d) to read as
follows:

§67.17-9 Fishery license.

{d) A vessel otherwise eligible for a
fishery endorsement under paragraph
(b) of this section loses that eligibility
during any period in which it is owned
by any entity which does not meet the

tizenship requirements of subpart 67.03
of this part for purposes of obtaining a
fishery epdorsement, except that a
vessel eimﬁible for a fishery endorsement
in accordance with § 67.03-15 of this
part does not lose its eligibility for a
fishery endorsement during any period it
is owned by an entity that fails to meet
the stock or equity interest requirements
of §§ 67.03-5(a)(3) or 67.03-9(d)(2) of this
part but otherwise qualifies as a citizen.

8. Section 67.23-9 is amended by
revising paragraph (a)(3) to read as
follows:

§67.23-9 Requirement for deletion.

( a) * & @

(3) Any owner of the vessel ceases to
be a citizen within the meaning of
§§ 67.03-3; 67.03-5(a){1) (b), (c); 67.03-7;
67.03-8(a); or 67.03-11 of this part;
* L ] * * L

Dated: June 18, 1990.
].D. Sipes,
Rear Admiral, U.S. Coast Guard Chief, Office
of Marine Safety, Security and Environmental
Protection.
[FR Doc. 80-29073 Filed 12-11-90; 8:45 am]
BILLING CODE ¢910-14-M
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Lynn B. Squires, Esq.

The Maritime Law Offices
of Squires & Farrell, P.S.

THE COUNTERBALANCE OF
INSTANT CREDIT AND ARREST
POWER THAT HAS
TRADITIONALLY KEPT
COMMERCIAL VESSELS
OPERATING HAS CHANGED
DRAMATICALLY DURING THE
LAST YEAR

Traditionally. necessary services
and supplies have been fumished on
the credit of a vessel, with the
assurance that such advances of
credit were gutomatically secured by
maritime liens. Since the first
American commercial vessel operat-
ed in coloniul waters, these maritime
liens have arisen instantly and have
remained attached to the vessel until
full payment was made for the
800ds and services provided. Then,
as now, if the vessel owner does not
pay. the vessel can be arrested
anywhere in the world.

Although arrest of a vessel for an
unpaid bill may seem like a heavy
penalty today, he power to seize a
vessel und sl it has traditionally
made it economically feasible for
maritime vendors to extend instant
credit to a4 vessel needing supplies,
fuel or immediate repairs. This
counterbalance of instant credit and
arrest power has changed dramati-
cally during the List year. Due in
large pan to increased foreign
investment and the first major
change in U.S. marine financing laws
in 70 yeuss, the provision of goods
and services on the credit of a
fishing vessel may become u thing of
the past.

The Fishing Vessel as Floating
Credit Card: |s She Over Her
Credit Limit?

A converted state-of-the-art
factory trawler calls from the Bering
Seat and asks for g diver and ship
repairer to meet it at the dock in
Dutch Harbor, Alaska, to replitce a
hent propelier. Uty time on the
fishing grounds is wonh roughly
ST00.000 @ chay. It wants instant
service and instant creit. While the
propeller repae is being made, it will
take on 150,000 (¢ SAXINX) wonth
of fuel and $100.000 wonh of
grecenes and -aher ship supplics,

S1Z97i8 =
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Vessels

also on credit. When it pulls away
from the dock. t may have ohtuned
as much as $500,000 worth of goads
and services, all an credit.

What are the chances that these
bills will be paid? Will the maniume
lienoms have to amrest her for failure
to pay? If they do, will they recover
anything from her sale?

The chances are good that this
vessel has montgage debts greater
than its current market value and far
greater than its distress sale value, If
it is one of hundreds of U5, fishing
vessels that have been purchased,
outfitted, or converted with foreign
mongage money, it may well not he
worth the debts against it. Foreign
lenders are not subject to the same
cost-benefit checks and balances that
prevent U.S. lenders from making
bad loans. Depending on the
country involved. investments in LS.
fisheries may b subsidized by
foreign govemnments to secure
access to U.S. fishing grounds.
Foreign investors may also enjoy tax
advantages by investing outside of
their country. Even if a vessel's
market value exceeded the loan
amount at the time of the loan,
hecause of the currently declining
market for fishing vessels, that
vessel's mortgage debt may now
greatly exceed her value.

This mattens to marine vendors
becuuse maritime liens for services
and supplies are nomally subordi-
nate to the montgage licn. so long as
the mortgage is valid and was filed
with the U.S. Coust Guard betore the
maritime services or supplics were
furnished to the vessel. Certain other
maritime liens will also rank ahead
of the maritime suppliers liens.
Claimi for seamen’s wages, for
penomal injury, for collision. for
salvage, for generl averuge, for
stevedore's wages, and certain other
chnms enjoy “preferred” statas
are pard ahesd of the ship montgage
and the subsequent nxaritimie licns

B g
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New Marine Financing Laws
De-Amonmszatmn ofthe U.S.
Fishing Reet?

On January I, 1989, new marine
financing laws that make it easier for
foreign investors to control, profit
trom and own controlling interests in
U, fishing vessels went into effect.
Betore 1989, foreign lenders could
not tuke a preferred ship mortgage
on a4 LS vessel. A federally-ap-
proved US. trustee could, however,
hold a preferred ship mortgage in
trust for a foreign lender who was
the beneficiary of the trust. As of
January 1. 1989. foreign investors
were allowed to take ship montgages
on fishing vessels, pleasure craft and
all vessels under 1,000 gross tons
without federal approval and
without obtaining a USS. trustee.
Thus. foreign investment in the U.S.
fishing fleet is now easier. cheaper.
and less visible,

Before 1989, if a ship mortgage
was foreclosed, the foreign benefi-
ciary of the mongage could not buy
at a Marshal's sale, Since Jan. 1,

1989, the new federal ship morntgage
laws allow a foreign mortgagee to
buy a fishing vessel and hold it for
resale. The foreign mortgagee may
then sell the vessel to a
U.S.corporation whose stock may
now be owned entirely by foreign
citizens. Thus: |
may mmm
venturé’ me g
is worth, and; if the venmre-fails,
buy. the vessel back- ate Marshal's 4
sale o a credit:bid, clesred of all. ; .
s ship financing "

The new ing laws are
extremely favorable td montgagees in
general, both domestic and foreign. |,
The 1989 recodification of the Ship
Mongage Act of 1920 not only
perpetuates the maritime lien status
for mortgages but also eliminates
many of the technical requirements.
“Substantial compliance™ is sufficient
to give a ship mortgage top priority
(or “preferred”) status. As of January §.
1989, any documented vessel can be .|
subject to a preferred ship montgage, I~
including any towhaoat. barge or

-
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harbor craft under 25 gross tons. As
a result of these statutory changes.
foreign lenders are now pouring
preferred ship mortgage money into
an already over-capitalized U.S.
fishing fleet.

An Unhappy Drama

A recent case in federal district
court in Seattle, Wash., provides a fair
waming to fishing vessel owners
and suppliers. In the summer of
1988, a foreign bank, using a U.S.
bank as its trustee, loaned over tweo
million dollars to a vessel-owning
corporation to purchase 2 fishing
vessel, the Alaskan Harvester,.
converted in Norway. The loan was
secured by a preferred ship mon-
gage. Before the loan was made, the
foreign lender knew the corporation
that owned the vessel was financially
weak and could not afford to
operate the vessel, although the
principal was a capable and experi-
enced U.S.fisherman. From the

outset of the loan, the bank aban-
doned 1ts mortgage payment
schedule and allowed the vessel
continue W be operated for months
after the owners were in default. No
morigage payments were ever made,
vet the fishing vessel operated in
Washington and Alaska waters for
nearly a vear, often on a credit basis.

While the foreign bank watched
the fishing venture fail, maritime
suppliers kept the vessel operating,
assuming that its fishing revenues
were being usex] to pay down the
mortgage and that the company was
4 "going concem.” During its eleven
months of operation, the vessel ran
up nearly a million dollars in
maritime debts. When the foreign
bank seized the vessel, foreclosed
the mortgage and bought the vessel
at a U.S. Murshal's sale on a credlit
bid, all of these maritime liens were
wiped out.

The court ruled in favor of the
mortgagee bank and denied the
marine suppliers and repairers of the
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5 Mﬂl‘l(y repairs,
re-powers,an

| reconditions
' deck machinery
;o to last.

v Anchor windlass, winch, capstsn, deck machinery -
. When it's time to service your deck machinery,
! come to Markey. From fabrication of repair parts
to complete re-building and re-powering. we do
them all. Our versatile, high-capacity Seattle shop
is backed by 80 years of experience, assuring you
of high quality workmanship every time.

(MARKEY]

I

L Tel: 206/622-4697 Fax: 206/623-9839 Toll Free: 1-800-637-3430
79 S. Horton St. Seaitle, WA 98134 P.0). Box 2478N Seattle, WA 98124
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A Clear Lesson on Diligem Inquiry will hamper the extension of nstant

THIS NEW NEED FOR DILIGENT credit, but those servicing fisning
; - . The clear lesson from ths is that vessels under the cument shin

INQLIRY WILL HAMPER THE diligent inquiry is essential Maritime financing regime have linle (_‘Ir;]r)lc@_
EXTENSION OF INSTANT CREDIT, BeT | supphers must inquire with the US. Manume suppliers have always had

Coast Guard as well as with the 1o deal with eycles of boom and
THOSE SERVICING FISHING VESSELS vessel owner or manager about the | bust in the fishing industry As the
UNDER THE CURRENT SHIP m.om;.:age debt and other encum- next bust appmachles following what

brances on fishing vessels seeking is generally recognized as extensive
FINANCING REGIME HAVE LITTIE credit. On request, the Coast Guard overcapitalization of the North
o Vessel Documentation Offices will Pacific fishing fleet, manne vendors
CHOICE. provide a2 documented vessel's must be more cautious than ever

certificate of ownership for a fee of about extending ready credit 1o

one dollar. This certificate should fishing vessels. B

vessel any recovery. The U.S.
fisherman and his Amencan partners
lost their boat. The foreign bank was

reflect outstanding ship mongages
and may aiso reflect other record-

: ] able liens. However. if a ship mon- Lynn B. Squires &s an attorney
ttge: ;?le t;;:g rt'gfme dE !&_: rp(;;-:f[ch gage has been filed with the Coast with the Marittme Law Qffices of
u s;p%le Foreitn barik s the Guard but not yet recorded. a Squires & Farrell, P.S. in Seattle. She
FO rgon-_cﬁn it ur%haser thiig manual search through the records practices primarily in the area of
x bcne%tt od fromplhe o S, of the Vessel Documentation Office manume liens, marittme bankrup:-
and supplies on boaredp— lrn pr::é- in the vessel's home port will be ¢y, marine commercial transactions,
] ments for which no one will ever necessary. ' N o mam_w insurance dgjeme. commer-
have to pay. This new need for diligent inquiry | clal tidelands and water law
4
e ; |
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. How to improve your net.
&= y =
! !
G - . Walk through over 830 Attend free seminars and
*&f‘ﬂ ' The 1990 Pacific Marine Expo offers North Pacific fisher- | “h‘l ml’s :::d':l::::" h";'t:r“"'; ::..::‘.:;' |
v men and workbaat professionals this year's largest gathering : industry affect your business '
% } ofequipment and ideas. It's all under one roof and gearedto Campare products end Join more than 13,000
o , improving vour bottom line. | services for quality other industry profes.
Haky I ! and value slonals, reunite with i
e rm e e T e LT old friends and make
%@‘- | e ' Lt M :,-%.\ps e i Cover all your purchasing n::n ones ,
B ke Sponsoredby Ni - » needs at one thme i

and WorkBoai ok
e ' Nov. 29, 30 -De¢.’1,1990
| - Washingron Seite Convention &
5 Trade Center 7. .~ . -

Pacific
Marine Expo’

For more informanon contace: National Fisherman Fapostions
adr § Mitk St. P.O. Box 7437, Portland, ME 04112-74}7
if%} i Telephane: 207-772-3005, Telefan: 207-772-5050
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Simply fill out and mail this coupon now for more
information on Pacific Marine Expo-1990

Plaase ssnd me more information on Pecific Marine Expo:
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