APPENDIX 3

Enforcement Committee Minutes
February 9, 2010
Benson Hotel
Portland, Oregon

Committee present: Roy Hyder (Chair), CAPT Mike Cerne, Sherrie Myers, Martin
Loefflad, Sue Salveson, Ken Hansen, Garland Walker, Brad Robbins, Steve Bear, and
Jon McCracken (Staff)

Others present: Sally Bibb, Jane DiCosimo, Heather Gilroy, Mike Adams, Chris Oliver,
Jeff Samuel, Susan Auer, Mike Cenci, Ray Reichl, Lt. Sverre Aas (Norwegian Coast
Guard), Burke Waldron, Ryan DeTorres, Jay Ginter, Bill Tweit, David Polushkin, and
Frank Miles.

C-1 Halibut/Sablefish IFQ Program

Sherrie Myers presented an overview of the Office of Law Enforcement (OLE) report on
preliminary assessment and enforcement issues associated with the [FQ proposals submitted to
the Council for consideration. A summary of that report relevant to those proposals posing
enforcement concerns is provided below. These comments are considered to be preliminary. As
proposals are developed for analysis, the Committee may have additional comments.

Proposal #1 — Allow retention of coincidentally caught halibut during BS sablefish fishing

New charts are recommended to identify where halibut retention would be allowed (area that
overlaps Area 4A with the BS and Al sablefish management areas). New regulations that would
identify the latitude and longitude where halibut retention would be allowed are necessary.
NOAA Enforcement would also need to provide feedback on location restrictions and may
require that the vessel be transmitting with a VMS transmitter. A regulatory amendment would
be required with respect to the differences in the VMS clearance requirements for Area 4 halibut
(as found in the Annual IPHC regulations) and BSAI sablefish (as found in Section 679). Halibut
fishermen have to call the data clerks "within 72 hours before fishing," while sablefish fishermen
have to call the data clerks "at least 72 hours prior to fishing”.

Additional issues that should be considered with this proposal include gear conflicts, creation of a
new halibut fishery, redistribution of catch by gear, fish quality and potential for future requests
for expansion to winter cod fisheries.

This proposal could create a targeted pot halibut fishery. The Council will need to make clear
how much halibut bycatch caught in pots would need to be retained — i.e. full retention, MRA’s,
etc.

Proposal #2 — Allow pots in GOA SE Sablefish fishery

This proposal would require an at-sea enforcement component (surface and/or aerial) in the GOA
Southeast Outside to ensure adherence to areas opened and closed to longline or pot gear, and
prevent halibut retention in pot gear while targeting sablefish. NOAA Enforcement does not have
at-sea enforcement resources and would rely on the US Coast Guard and/or the State of Alaska
Wildlife Troopers for the at-sea enforcement component. This type of enforcement work is
within the scope of the Joint Enforcement Agreement (JEA) between NOAA OLE and the Alaska



Wildlife Troopers but is not currently addressed in an Annual Operations Plan. The Wildlife
Troopers may be able to provide the at-sea enforcement resources needed, however, there would
be a cost in terms of additional JEA funds or the reallocation of at-sea days from another fishery
or mission to enforce this fishery. Some combination of VMS, electronic logbooks and observer
requirements would also greatly enhance NOAA's ability to enforce any provisions adopted under
this proposal and should be included for consideration in an analysis of enforcement measures.

If the Council recommends that this proposal is forwarded for analysis, staff also recommends
expanding the proposed action to require distinctive marking of buoys by gear type for all
groundfish fisheries.

Proposal #7 — Exempt D class vessels delivering less than 500 1bs of halibut IFQ to provide |
hour notice of delivery

The committee does not support exempting vessels under 26 feet from Prior Notice of Landing
(PNOL) filings. There are several important reasons for maintaining this requirement. The
original intent and primary purpose of the PNOL was to allow Enforcement the opportunity to
monitor an offload. The Council has recognized the importance this regulatory tool for
Enforcement in the past. The original PNOL requirement was 6 hours. Enforcement supported
reducing it to the current 3 hours because this generally permitted a reasonable amount of lead
time for notification of the impending landing and the requisite travel time to access many (but
not all) ports. Reducing the PNOL requirement for vessels less than 26 feet LOA to one hour
would inhibit Enforcement’s ability to monitor offloads effectively. Under the best of
circumstances, a mere 60 minutes is too constrained, even for ports on the road system.. The
problem is exacerbated when the offload port is not accessible by road, the PNOL notification to
an officer is rarely immediate, the travel time is rarely short, and it typically takes time for the
officer to locate the reporting vessel. In addition, the [PHC plans to begin sampling on offloads
of less than 1,000 pounds. IPHC port samplers (who also utilize PNOL’s to meet landings)
would also have difficulty sampling these offloads under a one-hour PNOL constraint, for the
same reasons stated above.

Many small day-boat halibut fishermen have complied with the PNOL by calling in their PNOL
prior to leaving town to go fishing. In addition, Registered Buyers often make the PNOL on the
fishermen’s behalf. The PNOL information is easily updated if the fisherman’s circumstances
change. Today’s communications capabilities with cell phones and satellite phones, in addition
to marine radios that are carried by the vast majority of fishermen, enable these notifications to be
made in accordance with the existing regulation.

The Office of Law Enforcement frequently addresses fishermen’s concerns over arriving prior to
their offload time and fish quality concerns, by authorizing early offload waivers. While early
offload waivers are not guaranteed, Enforcement determines the appropriateness of this on a case-
by-case basis. It is essential that we preserve Enforcement’s ability to monitor offloads by
ensuring that PNOLs provide adequate time to respond to landing sites.

Between 3/22/2009 to 10/12/2009, 85 vessels less than 26° LOA made 275 landings at various
ports around the State. 2009 landing data are not yet available, but in 2008 and 2007, 1,570 and
2,074 landings of 500 pounds or less were made by vessels under 26 feet. While the volume of
fish landed during these offloads varies, the number of landings indicates this is a meaningful
sector amongst the IFQ halibut fleet.

Enforcement Concerns Related to Proposals Submitted in February



Proposal #1 - FV Magabite — Trailering of fish to landing site

The Committee is not in favor of this proposal that would allow the transport of fish on a catcher
vessel via trailer to the buyer. This proposal would reverse a correction to the regulations that
were identified by NMFS as necessary to enforce the IFQ program. Ron Antaya (OLE) and Jessie
Gharrett (RAM) reported that the proposed allowance was an enforcement loophole that existed
when the [FQ program was first implemented. The regulations were revised in the first few years
of the IFQ program to define an IFQ offload because some smaller catcher vessels were trailered
with IFQ fish onboard and offloaded upon arrival at a new location. Section 679.2 now defines an
IFQ offload (see below). The regulations were revised to identify when the offload occurred
specifically to close that loop hole. Between March and September 2009, 84 distinct vessels in
the less than 26 ft LOA category made 275 IFQ landings. Tom Meyer (AKGC) reported that
under the Administrative Procedures Act, any regulation that overlooks a material fact (i.e,
enforcement) would be legally vulnerable. This proposal would make locating and monitoring an
offload very difficult and would represent a significant compromise for enforcement. It would
also make it difficult for IPHC to meet vessels during offloads to sample. '

A number of Registered Buyers have established viable operations in remote locations using the
benefits of technology (laptop computers, cell cards, portable printers) to allow them to make
landings in compliance with the current regulations.

Section 679.2. IFQ landing means the unloading or transferring of any IFQ halibut, CDQ
halibut, IFQ sablefish, or products thereof from the vessel that harvested such fish or the removal
from the water of a vessel containing IFQ halibut, CDQ halibut, IFQ sablefish, or products
thereof.

Section 679.5 (2) IFQ Landing.

(i) Remain at landing site. Once the landing has commenced, the IFQ permit holder, the
IFQ hired master permit holder, or the CDQ hired master permit holder, and the
harvesting vessel may not leave the landing site until the IFQ halibut, IFQ sablefish, or
CDQ halibut account is properly debited (see § 679.40(h)).

(ii) No movement of IFQ halibut, CDQ halibut, or IFQ sablefish. The offloaded IFQ halibut,
CDQ halibut, or IFQ sablefish may not be moved from the landing site until the IFQ
Landing Report is completed through eLandings or other NMFS-approved software and
the IFQ permit holder's or CDQ permit holder's account is properly debited (see §
679.40(h)).

(iii) Single offload site.

(4) IFQ halibut and CDQ halibut. The vessel operator who lands IFQ halibut or CDQ

halibut must continuously and completely offload at a single offload site all halibut onboard

the vessel.

(B) IFQ sablefish. The vessel operator who lands IFQ sablefish must continuously and

completely offload at a single offload site all sablefish onboard the vessel.

Proposal #2 - APICDA and CBSFA, increase halibut vessel IFQ cap in Area 4;
Proposal #3 - GOAC3, allow CQEs to participate in the federal loan program; and
Proposal #2 - ACDC, allow Adak to be an AI CQE community.

Staff noted potential inconsistencies relative to the current Gulf of Alaska CQE program. Jessie
Gharrett identified that for effective enforcement or accountability, proposed geographic delivery



requirements for IFQ derived from community-held QS would require that this IFQ be accounted
for on a separate permit because all “like” IFQ currently is comingled on a permit. The
geographic delivery requirement makes the IFQ a different type with different use provisions.
The Council would need to identify who would be responsible if the [FQ was used improperly
(i.e., lessee, non-profit entity, community, or a combination)?

D-3(b) Review new area closure options for chum salmon bycatch alternative

Sally Bibb provided an overview of the discussion paper on alternatives for chum salmon bycatch
area closures. The Committee discussed at length some monitoring and enforcement issues
potentially associated with use of ICAs. The committee recommends that the Council request
NMFS and NOAA GC to provide an assessment of potential monitoring, enforcement, and
ancillary issues that have been raised with the current exemption from triggered closures by ICA
participants under Amendment 84. Since we have the opportunity and advantage of using
Amendment 84 as a “case study” related to the use of ICAs, it seems prudent to consider these
issues in the development of alternatives and address them in any analysis of future alternatives
that use an ICA based exemption to modified chum salmon area closures under the new proposed
program.

The Committee also expressed concerns regarding options which would require that salmon PSC
be monitored in many small areas which would trigger respective area-specific closures.
Committee members believed monitoring salmon PSC within each of these 20 small areas pose
significant PSC estimation issues for NMFS for catcher vessels and could result in higher
likelihood of inaccurate reporting of area of harvest for all sectors. Monitoring closure of these
small areas is possible with VMS if sufficient resources are available to review VMS data in a
timely and consistent manner.

It was also noted that a system of bycatch management that includes a large number of discreet
small areas that could conceivably be open to some vessels within a sector, closed to others,
which could also change over time with transferability provisions is overly complex and certainly
not lend itself to real time at-sea monitoring.

The potential impacts of fine scale bycatch management on observers was discussed. It was noted
that the industry may have higher demands for observer data than the agency. For example,
ICA’s may allocate salmon bycatch to individual catcher vessels. The individual vessel may need
to know salmon bycatch numbers for each tow whereby current practice is to census the entire
delivery at the shore plant. This is due to the fish handing practices when handing large volumes
In practice, thorough at-sea sorting of salmon is impossible on most pollock catcher vessels.
Tension may result from the inability to obtain accurate tow by tow salmon bycatch counts. The
subsequent dockside census may place vessels over their salmon allocations. If multiple areas
were fished on the trip, it would be impossible to identify which area the salmon in the delivery
came from. Last, there is increased potential for corruption because of the high value of pollock
and the direct dependence on observer data to monitor the limiting salmon.

C-6 GOA Rockfish Program

The Committee recommends that VMS requirements for the entry level non trawl fishery should
be assessed as an option. The current suite of elements and options exempt this fishery from
VMS and thus hampers effective monitoring and enforcement of area specific catch limitations
being considered for the Rockfish Program.



APPENDIX 4

Ecosystem Committee Minutes
January 28, 2010 2-4pm
NMML Conference Room, Alaska Fisheries Science Center, Seattle, WA

Committee: Stephanie Madsen (chair), Jon Kurland, Dave Benton, Bill Karp, Caleb Pungawi, Diana
Evans (staff), Chris Oliver (staff)

Al Ecosystem Team: Diana Evans, Sandra Lowe, Forrest Bowers, John Olson, Paul Spencer, Jennifer
Sepez, Steve Barbeaux, Kerim Aydin, Sarah Gaichas, Francis Wiese, Carol Ladd

Others attending included: Stephanie Zador, Chang Seung, Jon Warrenchuk, Dave Fraser, Ivonne
Ortiz, Jason Anderson, Debra Fischman

The Committee met jointly with the Al Ecosystem Team.

Aleutian Islands Fishery Ecosystem Plan

The Committee heard a report from the Team about their workshop, at which the Team reviewed new
information about the Al, and discussed future directions for the FEP and the Team. The Team suggested
that now that the FEP has been developed and approved by the Council, the next step is increase
awareness in the management process about the information that is available in the FEP, and how it can
better be utilized. The Team and the Committee discussed specific examples and suggestions for
improving utilization of the AI ecosystem information at all levels of the Council process (among analysts
and assessment authors, at Plan Teams, and in the SSC, AP, and Council arenas). The Committee
concurs that Terms of Reference should be developed for the AI Ecosystem Team, to articulate the
purpose of the Team, the purpose of the FEP, and how the Team and the FEP should interact with
existing Plan Teams and the Council process generally. The Committee suggests that the Terms of
Reference be developed among Team and Committee members, and presented to the Council in April for
approval.

The Committee also concurs with the Team’s plan and schedule for updating the FEP. The Team
intends to work on incorporating new information available on the Aleutian Islands, and the review of
interactions and indicators that was accomplished at the last Team meeting, over the next six months.
Noting that the Al trawl survey, which informs many of the Al indicators, is scheduled to occur this
summer and that the fall time period is especially busy for stock assessment authors and the Council due
to harvest specifications, the Team suggested targeting February 2011 for a comprehensive presentation
to the Council. The presentation would include updates to the FEP, a comprehensive review of the state of
Al indicators and ecosystem state, and plans for further analysis. In the interim, the Team will also plan to
make presentations to the Crab and BSAI Groundfish Plan Teams.

The Committee discussed the Team’s recommendation for appointing an economist to the Team, and
agreed that this should follow on from the development of the Terms of Reference. With respect to
prioritizing longer-term projects for further work on the AI FEP, this will be addressed at future
Committee meetings in preparation for the Council discussion in February 2011.

Comments on the national Coastal and Marine Spatial Planning Framework

Mr Oliver explained that a national framework for coastal and marine spatial planning was released for
public comment on December 9, 2009, and the comment period is open through February 12, 2010. The
eight Regional Fishery Management Councils (RFMCs) have submitted a joint letter addressing some of
the major issues that they see with the proposed framework, including a lack of clarity about the
relationship between the framework and existing authorities and the proposed composition of regional
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planning bodies, and that RFMCs are not mentioned at all in the framework. The Committee
recommends that the Council submit a letter concurring with the RFMC letter, but adding specific
comments relevant to Alaska, along the following lines:

e Many of the ideas encompassed by marine spatial planning are positive, and the Council is
already engaged in pursuing many such initiatives. The Council has established an extensive
system of protected areas for habitats of particular concern, endangered species, and ecologically
sensitive areas. Additionally, the Council has developed a Fishery Ecosystem Plan for the
Aleutian Islands, which identifies spatial relationships in the Aleutian Islands ecosystem, and
considers not only the effects of the various fisheries which operate in the ecosystem area, but
also interactions of other marine activities such as marine shipping, energy development, and
military activities. The Council was also instrumental in setting up the Alaska Marine Ecosystem
Forum, which brings together all Federal and State agencies in Alaska with jurisdiction over
marine activities, to improve coordination and collaboration among these agencies.

¢ The framework identifies Alaska as a single region. As the Council has previously iterated in
many different contexts, the Alaska ecosystem areas are so diverse, physically, biologically, and
socially, that considering them as a single system does not allow for meaningful management.
However, the Council does agree that having a single regional planning body for Alaska would be
advisable, which would provide a centralized point for management agreements and decision
making among agencies. At the same time, the ability to further subdivide within Alaska to
specify planning teams for each ecosystem area would be critical in order to assemble the
appropriate expertise for each area, engage appropriate stakeholders, and appropriately identify
regional objectives and information.

e The decision making framework identified in the report presupposes that management
agreements will be reached among the Federal, State, and tribal partners that are to be
constituents of the regional planning bodies. The management agreements are integral to the
implementation of any measures put forward in the CMS plan. The framework does not address
what would happen if any of the non-Federal partners are not willing to participate at all in the
outlined process, however.

e The framework highlights throughout the importance of a regional approach to implementing
marine spatial planning. Should disagreements occur among agencies, however, dispute
resolution would be handled by the National Ocean Council in Washington, DC. This effectively
removes the seat of power from the regions to Washington, D.C., which is inappropriate for a
planning initiative that is intended to be ecosystem-based and reflect the needs of regional
stakeholders. .

e The framework is unclear about the relationship between this initiative and existing authorities,
such as the Magnuson-Stevens Act, the Coastal Zone Management Act, the requirements for
tribal consultation, and State of Alaska law. The Council recommends that this relationship be
clarified.

¢ Additionally, the framework also identifies a requirement for consistency with international law,
but is not specific about which international law, and how and in what manner it should be
applied.

e  While the framework explicitly suggests that there will be no new authorities, there is also
indication that agencies will need regulatory or statutory changes in order to comply with the new
framework. This seems to be a contradiction.

o The process that is envisioned in the framework is likely to be expensive, and will require much
in the way of staff and resource effort on the part of various agencies in order for it to be
implemented. The Council agrees that the goals of marine spatial planning are worthwhile, but
the governance ideas that are proposed in the framework seem more likely to slow down the
process for achieving marine spatial planning, rather than propel them forward, especially given
progress that has already been achieved in Alaska.
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APPENDIX 5

CIE Statement of Work (SOW) and Terms of Reference (TOR).

The Council wishes to express its appreciation for the opportunity to comment on the CIE
Statement of Work (SOW) and Terms of Reference (TOR). The Council’s SSC also provided
comments (attached) on the SOW and TOR for consideration by the Council. Their comments
are incorporated as appropriate in the Council’s comments provided here. The Council offers the
following comments to improve the CIE process by focusing the review more on the science and
it’s interpretation, and by enhancing the transparency of the review. The Council’s specific
comments follow:

1. The Council reiterates its request of December 23, 2009 paragraph 2 to modify the
review schedule to allow for the public, SSLMC, SSC, and Council the opportunity to
review and comment on the draft BiOp prior to CIE review. The TOR and SOW should
be modified to task the reviewers to consider any such comments in their review of the
draft BiOp.

2. The Council recommends that the TOR and SOW be modified to request the CIE to
review and consider all of the science relevant to the analysis of factors affecting the
status and recovery of the WDPS, not just the science provided in the draft BiOp to
support its conclusions. The CIE reviewers should be tasked to assess, among other
things, the information provided to the SSLMC at its January 2010 meeting. This
information, including the minutes from the recent SSLMC meeting, should be made
available to the reviewers prior to the review.

3. The Council recommends that the TOR and SOW be modified to specifically task the
CIE to review the relevant genetic papers, brand re-sight data, survey counts, and other
relevant data on EDPS animals that may be in WDPS and WDPS animals that may be in
EDPS and to make a recommendation on how these animals be counted when the agency
calculates the WDPS population.

4. The Council recommends that the TOR and SOW be modified to task the CIE to assess
the relationship between population trends and downlisting criteria, and whether there
are other factors (other than fishing) affecting their recovery: predation,
ecosystem/carrying capacity, emigration, etc. that should be taken into account.

5. The Council concurs with the recommendation of the SSC regarding Pre-review
documents and further recommends that the background materials provided to the CIE
reviewers include the studies and reports provided to the SSLMC at its January 2010
meeting, along with the genetic, brand re-sight data, and other scientific information or
studies identified above. The basic analyses and data should also be provided to the
reviewers for studies such as the FIT analysis presented to the SSLMC, not just the power
point. These materials should be provided to the CIE reviewers well before the CIE
begins its work in order to provide time for a thorough review.



6. The Council concurs with the comments by the SSC regarding the requirements for CIE
reviewers, pre-review documents, and terms of reference 3 bullet 2.

7. The Council also concurs with the recommendations by the SSC regarding schedule of
milestones and deliverables (although specific dates may need to be adjusted to conform
to the schedule), and further reccommends that the CIE schedule be modified to provide
the CIE reviewers adequate time to perform their reviews. Currently the SOW has the
duties as a maximum of 10 days of work.



