AGENDA B-1
September, 1980

EXECUTIVE DIRECTOR'S REPORT

“ZETING SCHEDULE

I would like to recommend changing the October meeting dzz= from the 23rd and
24%th to October 30th and 31st. The fourth week, when we =:sually meet, has a
aumber of conflicts with other meetings, including that :Z the Council Chairmen.
Sostponing the meeting for a week will also tend to shor:za the gap between the
Jctober meeting and the Dececzber meeting.

Jecember promises to be a verv full meeting, since we hatz a number of manage-
=ent plans to act on and need to work jointly with the zlzska Board of Fisheries.
I'd like to recommend the Council meet from December 10t= through the 12th,
zsing the llth as a day to meat jointly with the Board cZ Zisheries. I also
recommend that we schedule a public hearing in conjuncti-= with the Board of
Tisheries for December 9th on King Crab, Tanner Crab, Tr:z11 Salmon, and Bering
S2a Groundfish FMP's. We would have difficulty meeting with the Board of
Tisheries the first week in December, since they are mee:ziag jointly with the
3oard of Game. P

4 proposed meeting schedule for 1981 is attachment (e) iz this Agenda item. I
would like to have Council recommendations and approval :Z that schedule at this
=2eting.

ZXECUTIVE DIRECTORS' MEETING

“me Council Executive Directors met in Washington on Sep:z:z=ber 4th and 5th,
=21f a day with only Council personmel and the other day vith representatives
% NMFS from the Washington office. The meeting was usei:l, but not outstand-
iag. We are so completely bogged down in the procedural zspects of developing
Zishery management plans and zmendments that it's almost Izmpossible to get to
-he substance of those plans. We did, I think, get some :I the things out of
che way that would have been talked about at the Chairme='s meeting had it not
seen for this get-together. A short report of the Direc:zzcs' meeting is in
zhis Agenda item as attachment (f).

we did develop a tentative agenda for the Council Chair=:="s meeting, which I
zad hoped to have in time for this Council meeting. It w211l contain such
chings as plan monitoring, haandling programmatic funds, :->taining outside legal
services, joint development of FMP's by two or more Coucn:ils, and a number of
other fairly substantive matters.

COUNCIL PERSONNEL

Jeffrey Povolny has joined the Council staff as Plan Coc-Zinator for the King
Crab and Tanner Crab Plans. de arrived in Alaska on Sunizr, and we have had
2im working with the Plan Development Team for Tanner Crz- since then.
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Our 0S-6 operator, Ida Putnam, resigned because of advanced pregnancy. We have
filled the position with the new lady, Peggy Hough, expected to come to work on
September 29th. Lack of a full-time operator for the word processor has slowed
our progress on manuscripts considerably.

GROUNDFISH WORKSHOP

A workshop on multi-species management of groundfish resources was held in
Woodshole, Massachusetts September 15th and 16th. Maggie Duff, who will be the
Plan Coordinator for both groundfish plans, attended, as did Council member

Don Bevan in his role as an SSC member for the Pacific Council. That workshop
was followed by two days of discussions with NMFS lawyers and management staff
in Washington on the same subject. Our preliminary reports from Maggie indicate
that it was a very worthwhile exercise.

REPUBLIC OF KOREA VISITORS

Mr. Ik-Sung Choi, Deputy.Administrator for the National Fisheries Administration
of the Republic of Korea, accompanied by Sung Chae Kim, Director of the Inter-
national Cooperation Division of the Fisheries Administration, Mr. Chung Koo
Youn, President of Oyang Fisheries Company, and Mr. Yong Soon Kang, Chairman
of the Korea Wonyang Fisheries Company, visited the office on September 15th
to plead their case for a larger allocation in 1981. They would like to have
405,000 tons from the FCZ off Alaska, up from the 230,000 tons they were allo-
cated in 1980. They were also greatly concerned about the closure of their
fishery in the Western Regulatory Area of the Gulf of Alaska recently when
they reached their allocation of sablefish. They assured me that they would
continue the joint ventures even though they continue to lose money.

I explained to Mr. Choi that the Council had little input into the allocation
procedure and that their case should be taken to the Department of State and
the Department of Commerce, but did promise that I would pass their requests
on to the Council.

CATCH REPORTS RECEIVED BY NMFS

Attachment (a) is the Regional Director's responée to the Council's question
at the last meeting as to the exact type of catch reports received by NMFS,
both from foreign fishermen and U.S. fishermen.

CHAIRMEN'S MEETING

The Council Chairmen's meeting will be held October 20th and 21st in San Juan,
Puerto Rico. Council direction of the Chairman for that meeting will have to
be given at this Council meeting. Omne of the things that you may wish to
discuss is under Item (c), the preparation of FMP's by two or more Councils.

I sent some material on this subject to you on July 8th, and since then we
have received a response from Terry Leitzell to the Chairman of the Caribbean
Council, elaborating on the NMFS policy in this matter.

'
-
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Other subjects that will probably arise are whose responsibility it is for
monitoring FMP's; whose decision it is, NMFS or the Council, on whether an FMP
should be developed; different methods of handling programmatic funds; and a
Council's ability to hire outside legal talent if they wish.

RELEASE OF RESERVES AND DAH

At the July meeting, the Council asked for a study of the procedure and time
required for the release of reserves and DAH to surplus so they could be
reallocated to TALFF. Clarence has made that study; it is attachment (d).
The time is variable, but unless complicated by factors such as trade policy,
foreign policy, and so on, does not appear to be unreasonable.

STATUS OF FMP'S

Attachment (b) is an update on the current status of FMP's in place or under
development by the Council. As you can see by that summary, most of them tend
to continually fall behind. We spend much more time on the process than we

do on the product, and I see little likelihood that that situation will change.
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Bear Jim:

The Council at its Tast meeting veguesisd a description of the calch
renorts submitied o the Alaska Region by foreign and U,5. fisherm2n.
The reports we recelve are the weekly Toreign reperizd caich, the joint
yenture weekly reported catch and the daily foreign Tanner crab catch.
The data clements of each report are as Toilows:
Weekly Toraign cateh veports (by individual fishing vessels): week
ending date, vessel jgentitication, area, number of days fishad,
specias, sotric fons caught {nusber of fish caught for prohibited d
species). ' .

Jdoint vernture weekly catch rveports {by individual processing
vesseis):  week ending date, processing vessel identification,
arga, species, total metric tons caughi by all .S, vessels {number
of fish {or prohibitcd species).
Datly foreign Tapner crab catch reports (Trom U.S. sbiervers for
ThE [aCLOvYSHip T80T ahd for incependent pot vessels):  day,
factoryship or independent pot wessel identification, Tatitude-
longitude, species composition by percentage, total number of crabs
caught, total meiric fons caught.
The raw data from the sbove reports are confidential and wusi be summarized
for rejease fto the public. -
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flaw obsorver data ave stored in the HWATC computer and are not disectly E
acoessed by the Resion. We do, however, obtain collated data in the s
symmary and detail “"best blend” weekly reports,




Domestic cetoch statisticz, other than joint venture catches, are coljected
by the Alazka Department of fish and Game {ADF&G). The Region doss not
have actess to ADFAG's catch data bases, but we do receive summarizZed
catch reports.

In regards to historical statistics, we ars working on making the _
snnual "bast biend” summery files more accessible and manipulatabie. Me
understand the HWAFC is putting todether historical foreign catch

paportzs for pre<FCHA years.
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STATUS OF FISHERY MANAGEMENT PLANS

1. Tanner Crab FMP

Amendment #5, sent to D.C. November 7, 1979, reducing TALFF from 15,000 mt to
7,500 mt, is being reviewed by the General Counsel in Washington. Amendment #6
a series of minor regulation changes, was submitted to Terry Leitzell on June 2,
1980. Implementation is expected on January 15, 1981.

A summary of 1981 amendments is being composed by a workgroup that will meet
on September 22nd. This summary of 1981 amendments will be available to the
SSC and the Council for their review and approval for public hegrings.

2. King Crab FMP

The draft FMP was approved by the Council in July to go to public hearings after
some minor revisions by the PDT as suggested by the SSC. These revisions were
made and the plan was resubmitted in August. A summary of the plan was sent

in early September to ADF&G area offices for distribution at tank inspection time
in mid-September. The draft FMP is awaiting revision of the draft Environmental
Impact Statement and the draft Regulatory Analysis before being sent out for
public review, hopefully in late September.

Dates and times need to be set for the public hearings to be held in Nome,
Seattle, Anchorage, and Kodiak. A public hearing has been planned for Dutch
Harbor on October 21st.

3. Bering Sea/Aleutian Islands Groundfish FMP

The FMP is now back in the Washington office of NMFS and will be implemented on
January 1, 1981.

The 1981 amendment package was approved for public review by the Council in
July. and will be sent to Washington shortly. The draft EIS covering both
the FMP and the 1981 amendments is in D.C. now, and will begin its &45-day
public review on September 26. Planned implementation date for the 1981
amendments is in August, 1981. Public hearings need to be scheduled by the
Council.

Proposals for 1982 amendments are being requested at this meeting. The proposed
deadline is January 1. Implementation of the 1982 amendments is scheduled for
January, 1982.

4, Gulf of Alaska Groundfish FMP

Amendment #9 for 1981, which replaces six small fixed gear areas around Kodiak
with one large area, was approved by the Council in July and sent to Leitzell
on August 13th. It was also sent to MMFS, Alaska Region, for their review.
The 60-day Secretarial review began August 28th. Implementation is planned
for late February, 1981.

Proposals for 1982 amendments are requested at this meeting. The proposal
deadline is January 1. Planned implementation for these amendments is
January, 1982.



5. Salmon FUMP

The Salmon PDT will be meeting on September 21st and 22nd to develop 1981
amendments. These amendments will be reviewed by an SSC working group and
then by the full SSC and should be available for Council review and approval
to send to public hearings. A draft Environmental Impact Statement and a
Draft Regulatory Analysis will probably be required to accompany the 1981
amendments.

Emergency regulations for 1981 were re-promulgated by NMFS on July 1, 1980 and
were effective through August 13th. The final regulations for 1930 were
approved on August 29th and became effective September 3rd. The fishery
closed on September 2lst.

6. Herring FMP

The draft FMP was reviewed by the Herring PDT on August 26th. The SSC subgroup
will meet on September 22nd to review this draft. It will then be available
for Council review and approval to go to the Secretary of Commerce. The

draft EIS and draft Regulatory Analysis are being composed and will be added

to the draft FMP as soon as possible.
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September 16, 1980

Il

Jim H. Branson, Executive Director L o q}“‘““*“-
North Pacific Fisheries Management Council T T T e c—an)
P.O0. Box 3136 DT

Anchorage, AK 99510

Dear Jim:

I've reviewed your Council mailing of July 8, 1980 dealing with Terry Leit-
zell's policy on preparation of joint Council FMPs.

Mr. Leitzell uses Pacific salmon as an example where a single Council would be
charged with the preparation of an FMP when the fishery is predominantly
within that Council's area of responsibility. Since Pacific salmon in the FCZ
range only throughout the waters of the Pacific and North Pacific Councils I
am deeply concerned with the possibility of only one of these Councils pre-
paring an ocean salmon plan. The North Pacific Council is in no position to
prepare a plan for the Pacific Coast and on the other hand, it is inconceiv-
able to think that Alaska's Southeast troll fishery is so insignificant as to
allow the Pacific Council to command the planning process.

Pacific salmon fisheries are of coastal concern and nothing less than joint
Pacific, North Pacific, and Canada planning efforts are acceptable.

I support Mr. Hector Vega-Morera's suggestion (June 28 letter to Leitzell)
that NOAA Legal Council review the legality of some aspects of Leitzell's
interpretation of the Act. 1In particular, it appears that Council authority
would be preempted if the Secretary a) assumes discretionary power to assign
an FMP to a single Council and b) prevents a Council from withdrawing from a
joint planning effort.

I believe we need to develop a position on this subject at the September
Council meeting in preparation for the October Council Chairmen's meeting.

Sincerely,

Ronald O. Skoog
Commissioner
(907) 465-4100
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Mr. Hector Vega-Morera

Chairman

Caribbean Fishery Management Council
Suite 1108 Banco de Ponce Building
Eato Rey, Puerto Rico 00918

Dear Hector:'

Thank you for your letter of June 23, 1980, stating
your objections to NMFS' policy on joint preparation of
fishery management plans. I will respond to each of your
points in turn. ’

1. You believe that the exercise, against a Council's
wishes, of the Secretary's authority to designate joint
plans under section 304(f)(1)(B) conflicts with the
authority granted by the Act to a Council to prepare fishery
management plans for fisheries within its geographic area.

On the contrary, the Act recognizes that a fishery
which extends over a broad range is a special case. If the
Councils had total autonomy over plan preparation within
their respective areas, management of a broad-range fishery
might be done piecemeal or through incompatible plans, oOr
might have to wait until the Councils could agree on which
ones would prepare a unified plan.

To facilitate management of a broad-range fishery,
Congress gave the Secretary authority, in section
304(f)(1)(B), to designate which Councils should prepare the
joint plan. The Secretary's authority is discretionary in
the sense that he has leeway to decide which fisheries need
joint plans and which Councils have sufficient interest in a
fishery to be designated as plan preparers. Of course the
Secretary would consult with the Councils and take their
wishes into account in making 304(f) (1) (B) designations.

But once a designation is made, the Councils must proceed
according to its terms, whether an individual Council
originally or subsequently found it convenient. Section
304(f)(1)(B) is not inconsistent with the grant of authority
to a Council to prepare plans, because a broad-range fishery

is not strictly “"within its geographical area of authority."

2. You believe that NMFS policy requiring Secretarial
approval of a Council's withdrawal from a joint plan "pre-
empts" the Council's authority




We find our interpretation to be a necessary corollary
of the authority to make joint-plan designations under
304(f)(1)(B). Wnile there may be circumstances in which
withdrawal of a Council would be appropridte, the Secretary
must have the final decision. Otherwise, the intent of
304(f)(1)(B), that the Secretary determine how plans for
broad-range fisheries will be prepared, would be frustrated.

Contrary to your statement on page 3, Councils cannot
effect a 304(f)(1)(B) designation by deciding among
themselves how to prepare a joint plan. Likewise, they may
not, without concurrence of the Secretary, decide to alter
the composition of a 304(f)(1)(B) joint designation.

3. You believe section 304(£f)(1l)(B) did not
contemplate management of the highly-migratory billfish.

It may be true that 304(f)(1)(B) was drafted with a
less wide-ranging species in mind, such as the coastal
migratory pelagic resource off Florida. The language,
however, does cover the billfish fishery and provides the
best mechanism under the Act to deal with that fishery.
Many other fisheries extend beyond the fishery conservation
zone; plans for those fisheries have to cope with the
jurisdictional difficulties.

4. You conclude that our action on the shark FMP is
inconsistent with our policy on joint-plan designation.

Our approval of preparation by the Gulf Council of a
shark FMP for the Gulf of Mexico was based on changes in
circumstances since the five—Council designation was made.
We had originally expected the priorities and scheduling for
a shark FMP to be similar among the five Councils. Instead,
the Mid-Atlantic Council, which has the "administrative
lead,"” gave it low priority. The Gulf Council made a case
for expeditious preparation of a plan for the Gulf fishery,
so we allowed it to proceed. Our policy on joint-plan
designation is quite clear; piecemeal preparation of a plan
covering a broad-range fishery will be allowed only when the
Secretary is convinced that immediate management of one area
is more important than simultaneous development of a unified
plan.

5. I interpret your last point as a belief that the
Act would be better served by allowing unilateral

withdrawals from joint plans, so that a plan not endorsed by
one of the Councils could nonetheless be submitted to the

Secretary.



Our position is that, in the special case of a broad-
range fishery, the Act values a unified approach to
management more than expeditious preparation of a plan for
only part of ‘the fishery. Requiring Councils to continue to
work together until all their concerns and objectives are
met furthers National Standard 3 and the intent of Congress
that fisheries be managed as units throughout their range.
There is no point to the Act if fishery management remains
as fragmented as it was before 1976.

Please continue to work with the Inter-Council Billfish
Steering Committee until the Billfish FMP satisfies your
needs and concerns. As stated in my May 15, 1980 letter,
joint plans reguire cooperation and coordination by the
respective Councils to ensure that each Council's concerns
are met and blended into the overall framework of the plan.

I might add that the NOAA Office of General Counsel has
cleared this letter as well as my May 15 letter.

-~

Sincerely yours,

L, A=

\ Terry L. Leitzell
¢ Assistant Administrator
\ for Fisheries

cc:  New England Fishery Management Council
Mid-Atlantic Fishery Management Council
South Atlantic Fishery Management Council

Gu]f gf ngico Fishery Management Council
Pacific Fishery Management Council 6#¢,¢”"”/
North Pacific_Fishery Management Council

Western Pacific Fishery Management Council
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Washington, DC 20235

Dear Terry:

Thank you very much for your Jetter of May 15, 1980, in which you state
NMFS position with respect to the individual or joint preparation of
fishery management plans by the Councils.

If our interpretation of your letter is correct, NMFS' position
regarding Section 304 (f) (1) - Miscellaneous duties on the optional (non-
mandatory) powers vested upon the Secretary by the Act-when "“any fishery
extends beyond the geographical area of authority of any one Council”, the
following will apply: , /-K

1. To designate a single Council to prepare & management plan for a ~
fishery (Section 304 (f) (A)) when the fishery is predominately within that
Council's area of responsibility as in the case of Atlantic herring or
Pacific salmon. This does not preclude input from other Councils.

. However, the official submission of thé FMP to the Secretary requires only.
a formal vote by the designated Council. If other Councils disagree, they
may make their objections known to the Secretary but they have no formal
standing in the Council approval process."”

. "2, Joint plan development and approval (under Section 304 (f) (1)
(B)) should be used when a fishery extends over a broad range as is the
case with billfish, sharks, and swordfish. After consulting with the
Councils within the geopraphic area of the fishery, 1 shall designate the
Council having the “administrative lead" for joint plan preparation and
jndicate which Councils are involved. A1l of the Councils involved shall
be part of the joint plan development and each will have to approve the
plan by a majority vote before it is submitted to the Secretary."

Even if we have no problems with your position statement in terms of
the adoption of general policy guidelines, we are concerned with the lega-
1ity of some aspects of your interpretation of the Act. We will summarize
below our position on the subject:

EST.ABL.lSHED UNDER THE PROVISIONS OF THE FISHERY CONSERVATION AND MANAGEMENT ACT (PL-94.265)
ESTABLECIDO BAJO LAS DISPOSICIONES DE LA LEY PARA LA ADMINISTRACION Y CONSERVACION DE LAS PESQUERIAS (PL-94-265)




North Pacific Fishery Management Council

Clement V. Tillion, Chairman
Jim H. Branson, Executive Director

Mailing Address: P.0O. Box 3136DT
Anchorage, Alaska 99510

Suite 32, 333 West 4th Avenue
Post Office Mall Building

Telephone: (807) 274-4563
FTS 271-4064

July 8, 1980

TO: Council Members

The enclosed material, a letter from Leitzell to Tillion and a response to a
similar letter from the Caribbean Council, develops NMFS policy for opreparation
of joint Council fishery management plans (FMPs). While the correspondence is
aimed at the current problems developing a billfish and shark plan for the

East Coast, it does touch on an area that we will be getting into in the next
year or two with the Comprehensive Salmon FMP for the Pacific and North Pacific
Councils.

If you can see anvthing in Leitzell's letter that might increase the difficulty
of the two West Coast Councils preparing a joint plan, or that might have long
range policy implications restricting our ability to coordinate activities with
another Council, I would appeciate your comments.

This will be a subject at the Council Chairmen's meeting in October, so we should
have a Council position developed, if we believe we need one, by at least the
September Council meeting.

Singerely,

Jim H. Branson
Executive Director

attachments
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Mr. Clement Tillion

Chairman

North Pacific Fishery Management Council
P.0. Box 3136 DT

Anchorage, Alaska 99510

Dear Clem, Tl

The purpose of this letter is to clarify our position with respect to
preparation of joint or single Council Fishery Management Plans (FMPs). Since
the inception of the Fishery Conservation and Management Act (the Act) and the
initial designations of Councils to develop or join with other Councils in
developing FMPs, there have been questions concerning "lead” designation and
whether certain plans were included under Section 304(£)(1)(A) or (B) of the
Act. The Act specifies that, where practicable, stocks of fish shall be
managed throughout their range. However, several early memoranda did not
indicate clearly whether the Secretary expected plans on billfish and sharks
to be prepared by a single Council or jointly by a number of Councils.

Our policy is to designate a single Council to prepare a management plan
for a fishery (Section 304(£)(1)(A)) when the fishery is predominately within
that Council's area of responsibility as in the case of Atlantic herring or
Pacific salmon. This does not preclude input from other Councils. However,
the official submission of the FMP to the Secretary requires only a formal
vote by the designated Council. If other Councils disagree, they may make
their objections known to the Secretary but they have no formal standing in
the Council approval process.

Joint plan development and approval, under (Section 304(£)(1)(B)) should
be used when a fishery extends over a broad range as is the case with
billfish, sharks, and swordfish. After consulting with the Councils within
the geographic area of the fishery, I shall designate the Council having the
"administrative lead" for joint plan preparation and indicate which Councils
are involved. All of the Councils involved shall be part of the joint plan
development and each will have to approve the plan by a majority vote before
it is submitted to the Secretary.

10TH ANNIVERSARY 1970-1980

National Oceanic and Atmospheric Administration

A young agency with a historic
tradition of service to the Nation




It shall be the responsibility of the Council having "administrative
lead" in joint plan development to facilitate preparation of the FMP in as
expeditious a manner as possible. 1Its responsibilities include overview of
plan preparation, issuance of appropriate contracts, meeting arrangements, and
other normal administrative matters associated with expediting plan develop-
ment. In addition, the Council designated as having "administrative lead"
shall be responsible for coordinating and submitting minority reports to the
Secretary if they are requested to do so by any participating Council member
desiring to file such a report, even though the FMP was approved by all the
Councils involved.

Once the Secretary has determined that a plan must be prepared jointly
by two or more Councils, none of the designated Councils may withdraw from the
plan without Secretarial approval. Joint plans require cooperation and
coordination by the respective Councils to ensure that each Council’s concerns
are met and blended into the overall framework of the plan. I recognize the
concern that, when a number of Councils are involved, an objecting Council
could substantially frustrate the adoption of a joint FMP by refusing to
approve it, thereby precluding presentation of the plan to the Secretary. I
believe the Councils’ concern for rational management for species throughout
their ranges will prevent this from happening. If it should occur, the
Secretary would have to consider preparing a Secretarial plan or other action
to break the deadlock.

There may be rare instances in joint plan development when circumstances
warrant varying from the above procedures. For example, I have approved the
request of the Gulf Council to proceed with the development and implementation
of a shark FMP for the Gulf of Mexico even though the FMP was designated a
five—Council joint plan, with the Mid-Atlantic Council having the admin-
istrative lead. The Mid-Atlantic Council, however, initially placed low
priority on development of the joint plan because of other commitments, while
the Gulf Council felt there was a need for management of the Gulf of Mexico
shark fishery. The Gulf of Mexico shark plan will be implemented upon
approval. Subsequently, I expect it to be incorporated into a joint plan for
sharks when the Atlantic and Caribbean parts of that plan are developed by the
other four Councils concerned. After the joint plan is implemented, any
amendment to any part of the plan will be through joint development by all
five Councils.

In conclusion, I am requesting the Councils to pursue the approach I
have outlined above. In the event that any specific problems are encountered,
the National Plan Coordinator (NPC) will assist, through the Regions, in
reconciling them. You are urged to maintain close liaison with the NPC at all
stages of plan development. Any problem that cannot be resolved through the
NPC or the Regional Director should be brought to the attention of the
Director of the Office of Resource Conservation and Management.



I hope this clears up the questions that have been raised concerning our
policy for joint or single Council plan development. I have asked that this

topic be put on the agenda at the next Council Chairmen’s meeting, in case
additional clarification is needed.

Sincerely yours,

d

for Fi¥sheries
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Mr. Terry L. Leitzell

Assistant Administrator for
Fisheries F

National Cceanic and Atmospheric
Administration

Washington, DC 20235

Dear Terry:

Thank you very much for your letter of May 15, 1980, in which you state
NMFS position with respect to the indivicual or joint preparation of
fishery maragement plans by the Councils.

If our interpretation of your lettz~ is correct, NMFS' position
regarding Section 304 (f) (1) - Miscellaneous duties on the optional (non-
mandatory) powers vested upon the Secreizry by the Act-when "any fishery
extends berond the geographical area of zuthority of any one Council", the
following will apply: .

"1. To designate a single Council %> prepare a management plan for a
fishery (Ssction 304 (f) (A)) when the Tisnery is predominately within that
Council's area of responsibility as in ine case of Atlantic herring or
Pacific salmon. This does not preclude input from other Councils.

However, the official submission of the =P to the Secretary requires only
a formal vote by the designated Council. If other Councils disagree, they
may make their objections known to the Szcretary but they have no formal
standing in the Council approval process.” )

“2. Joint plan development and appraval (under Section 304 (f) (1)
(B)) shoulc be used when a fishery extenZs over a broad range as is the
case with bil1fish, sharks, and swordfis:. After consulting with the
Councils within the geopraphic area of zme fishery, I shall designate the
Council having the "administrative lead" for joint plan preparation and
indicate which Councils are involved. All of the Councils involved shall
be part of the joint plan development arc each will have to approve the
plan by a majority vote before it is sutwitted to the Secretary.”

Even if we have no problems with ycur position statement in terms of
the adopticn of general policy guidelinss, we are concerned with the lega-
lity of scze aspects of your interpretation of the Act. We will summarize
below our rosition on the subject:

ESTABLISHED UNDER THE PROVISIONS OF THE FISHERY CONSERVATION AND MANAGEMENT ACT (PL-94.265)
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1. In first instance, we feel that even if authority was granted to the
Secretary to exert certain discretionary powers when any fishery extends
beyond the geographical area of authority of any one Council, the authority
vested upon him by (304) (f) (1) as to the preparation of fishery manage-
ment plans by the Councils, is of an optional ("the Secretary may") and not
of a mandatory (shall) nature.

Considering that Section 302 (a) (4) confers authority to the Councils
over the fisheries seaward of the constituent States and considering, in
addition, that Section 302 (h) (1) mandates each Council to "prepare and
submit to the Secretary a fishery management plan with respect to each
fishery within its geographical area of authority ... "we believe that the
exercise of this discretionary power by the Secretary against a Council's
will or decision (in respect to the preparation of an FMP) could result in
conflict with the authority vested by the Act upon the Councils. Thus, we
have to disagree with your opinion on the same grounds, that is, that any
action by the Secretary (NMFS in this case) in contravention to the Council
granted authority, might present some vestiges of pre-emption of Councils'
authority to prepare fishery management plans.

2. According to your letter, "once the Secretary has detemined that a
plan must be prepared jointly by two or more Councils, none of the
designated Councils may withdraw from the Plan without Secretarial
approval.” :

This is a conclusion that you have, obviously, reached by inference,
as there is nothing in the Act that precludes a Council to withdraw from a
joint effort even without requesting Secretarial approval. In fact, the
only provision in the Act in reference to joint actions by Councils is that
“no jointly prepared plan or amendement may be submitted to the Secretary
unless it is approved by a majority of the voting members, present and
voting, of each Council concerned."”

Obviously, you preferred not to address this part of 304 (f) (1) (B)
(as quoted in the previous paragraph) as it is not even mentioned in your
letter, but we frankly feel that your statement regarding the need for
Secretarial authority to withdraw from a plan that is being jointly deve-
Toped by more than one Council lacks legal sufficiency. If this interpre-
tation of the Act is enforced it will result in pre-emption of Council's
authority.

" 3. We have reasonable doubts as to the applicability to the billfish
fishery of the qualification statement ("If any fishery éextends beyond the
geographic area of authority of any one Council,...") for Secretarial
intervention, considering the highly migratory nature of the species and,
therefore, the fact that the fishery extends not only beyond the geographi-
cal area of authority of any one Council", but even United States jurisdic-
tion. In our opinion, the bil1fish fishery situation was not contemplated
under Section 304 (f) (1). .
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4. We are forced to conclude that your stament regarding the excep-
tions to the procedures in the case of the Sharks Plan defeats, in the very
early stages of the process, the policy you are intending to establish. If
the policy is not clear, as yet, in the case of billfishes, why do you
expressly and expeditiously vary the procedures in the case of sharks? To
us, and strictly from a procedural standpoint, it makes no sense.

5. In spite of our personal feelings on the issue, we must question the
lack of concordance with the Act of your statement, in support of your
position, that "an objecting Council could substantially frustrate the
adoption of a joint FMP by refusing to approve it, thereby precluding
presentation of the plan to the Secretary". In our view, your posi-
tion in this respect again lacks legal sufficiency as the- Act provides
precisely for this situation to occur under 304 (f) (1) (B). It
reads: "No jointly prepared plan or amendment may be submitted to the
Secretary unless it is approved by a majority of the voting members,
present and voting of each Council concerned." Don't you think that
NMFS will be acting contrary to the Act if your interpretation is
accepted? '

It is precisely with this in mind that we have tried, by all means
within our reach, not to interfere or present obstacles to the presentation
of the Atlatic Billfish Plan to the Secretary (as evidenced by several
documents and actions), considering that the Plan does not address ade-
quately the economic and social needs of this area.

Regardless, we feel it is a Council legal prerrogative under such cir-
cumstances to withdraw from the joint effort or, regretfully, to refuse to
endorse the Plan.

In order to avoid these problems, we requested Secretarial approval to
withdraw from the joint effort. This authorization was never granted.
Some time after, we received legal advice that Secretarial approval was not
necessary for the Council to withdraw from the joint effort on the basis
that the initial decision to participate in the joint plan was the
Council's and not the Secretary of Commerce's.

Our Council has already made the decision, repeatedly confirmed, to
withdraw from the joint effort. We feel that our withdrawal will cause no
adverse affects to the plan preparation as no major changes will be
necessary to the Plan, which is not as yet final. On the contrary, the
Inter-Council Steering Committee is still in the process of re-examining
the 0Y figures and other aspects of the Plan. Besides, the Caribbean is
excluded from several sections of the Plan which, as stated previoulsy,
does not address properly the socio-economic objectives of the Caribbean
billfish fishery.
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Please do not interpret our statements as negating the possibility of
the Councils' working in a coordinated way towards achieving common goals.
In fact, we are working with the other Councils in a coordinated way in
relation to the Billfish plan as is evidenced by the attendance of Council
representatives to the Billfish Steering Committee meetings. On the
contrary, what we feel has been lacking is NMFS timely action and decisions
to solve some of the problems that have resulted.

We are convinced that the proposed policy, as stated in your letter of
May 15, 1980, if accepted by the Councils, will have the effect of surren-
dering Councils individual decisional authority when involved in the pre-
paration of plans that will require joint efforts with other Councils.

As suggested by you, we will propose the issue for consideration by
the next Chairmen and Executive Directors' meeting. May we suggest that
our position on the issue be taken for legal scrutiny by NOAA Legal Counsel
before the meeting.

With my best personal regards, I am

Sincerely yours,

/?7\/&%22 (// 9=

Héctor Vega-Morera
Chairman

cc: Mr. William H. Stevenson
Chairman, Regional Fishery Mangement Council
Council Members
NOAA Southern Counsel
Council Staff

HVM/iv



AGENDA B-1(d)
September, 1980

DELAYS IN RELEASE OF GROUNDFISH RESERVES

At the Council's request in July, we asked the Departments of State and
Commerce to provide an overview of the procedures for release of groundfish
reserves and estimate the time taken by each step of the process. Both
Departments responded.

The general process is for NMFS, Alaska Region, to telecopy the notification
of an increase in TALFF to Washington, D.C. This notification is published
in the Federal Register. NMFS also informs the Department of State of the
TALFF increase. State informs NMFS of the approximate percentage of the
allocation of the major or directed fisheries which State intends to make

to each country and requests NMFS's views. NMFS's Foreign Allocations Board
sends their recommendations for species mix and areas to State and State then
notifies the foreign countries of their new allocations.

The total time from reserve release date to notification of the foreign
countries has ranged from 91 days (March 2, 1980 release) to 39 days (July 2,
1980). The process generally has taken 11 to 47 days in the NMFS Region,
then 14 to 35 days in the NMFS Washington office, and finally 11 to 16

days in State.

N T



AGENDA B-1(=)
September, 133

2380-81 MEETING SCHEDULE

For the remainder of 1951, - racommend we meet in Anchorzge on October 30th z==2

hearing with the Board of -is=aries scheduled for the 9:h on King Crab, Tancsz

Based on our .regular meetiz:zs on the fourth Thursdav anZ Friday of the montkz, =
schedule for 1981 would 5e z= follows:

Janvary 22, 23

Februzrr 26, 27

March-2=. 27

Apriil 2z, 24

May 23, 232

June 23, 2

Julv 23, 24

Augus:s 27, 28
Septe=t=z 24, 25
Octchar 27, 30
Decez>er 2, 3, and 4

As has become the custoz=, t=z October and December meetings do not follow

the usual pattern. Chanz2 -3z generally been necessary to avoid holidays
and to bridge the time zzp Iz a period that is usually wvery busy.
Of the 8 meetings we will 2:1Z this year, two have been outside of Anchorags:

the one in May in Kodiak, z=: this one in September in 3itka. We did not have
meetings in January, June, -T August and will not have zny in November. (A
mid-January meeting was z c:c=cinuation of the December =zeeting, not counted I
this exercise.)

We need an OK for the pro Z schedule, with directions for out of town mee:-
ings for 1981. We'll bock Z:r every month on the assuzption that some of thsz
meetings will be skippec az:i some will probably be longer than two days. We
do need to get our space >cc:xings as far ahead as possitle.



AGENDA B-1(f)
September, 1980

SUMMARY OF EX=CUTIVE DIRECTOR'S MEETING

Serzszber 4-5, 1980

Confidential Data: Council szz:f will not have access to confidential
data. Proposed regs were pubiisted in the FR in December 1979. Twenty-
five comments were received. T:z= final regs will be published in the FR
by September 1980. They are =:t appreciably different from the proposed
regs. To circumvent the limiteZ a2ccess, Jim Bray has signed a $1 contract
with NMFS. The contract binds =iz to non-disclosure.

Review of National Standards: Zzphme White, Maggie Frailey, and Mary
Thompson reviewed the standards. The following schedule applies:

December 1: Action z=2mo to Leitzell with proposed action.

December 15: To Poiizr Group for discussion.

December 30: To Couzzils for 60-day review.

March 20: " Proposs: changes in FR.

May 15: Public cczment ends.

July 9: Final :z-znges in FR.
Update will reflect current :-z=rpretations, and hopefully, the recent
Oversight Hearings report will *= considered.

EIS's: Significant Federal aczicn occurs when SOC approves plan instead
of when final regulations are ir-:smented. NEPA is here to stay and EIS's
will need strengthening. Alte--:ztives must be discussed and a preferred
option selected by the Council, z:t PDT. The EIS could be imbedded in the
FMP provided there is good cr:ss-referencing to the Plan. All critical
elements must be included in tk= ZIS.

RA's: Chief Economist says thz: a separate document is not needed. Pro-
posed regs should go to the putiic with the Plan. There must be a clear-
cut analysis of alternatives azI critical elements must be included. The
Chief Economist wants economic :rzpacts spelled out. SOC is most concerned
with industry productivity arZ dZesvelopment of export markets. Several
questions must be addressed: Is fishery in need of management? Does
management justify cost? Is res:urce in trouble?

We have to determine whose resp:zsibility it is to do RA -- Council staff,
PDT, or NMFS? Bob Siegel shoul: write guidelines. NOAA directives on RA
contains critical elements for =i's.

Council Policy: Council staff :=3 PDT's are on $50/day. Councils cannot
hire outside lawyers to sue U.3. Government using Federal funds. Council
can hire attorneys upon recommez:ation by NOAA GC.




Improving the FCMA Process

After nearly four years, the time is ripe to review and resolve
problems that have become apparent in the FCMA management process.
We have identified the following as the most pressing:

. (1) PFlexibility in fishery management plans

Managenent may be made more responsive to fishery needs. by
censtructing FMPs that can be operated without requiring amendments
for annual and in-season adjustments. ‘'Framework" measures are in
us2 in a number of plans. It is likely that the use of such measures
cculd be extended considerably. To help ensure the acceptance and
acsquate legal basis of such measures, there is need to define further
tha procedures and criteria that can be used.

o How can this best be accomplished?

(2) Improving EISs and RAs to an acceptable level

Increasing pressure from CEQ and the DOC Chief Economist make it
clsar that higher standards have to be met. Many of the defects
arise from a lack of clear statements of objectives and a failure
te show the impact of the alternatives on the environment (EIS) or the
economy (RA). The solution is in conducting a thorough analysis of all
rezlistic alternatives, including the status quo alternatives, and their
i—sacts as a key part of the plan development process. This would
provide a sound basis for the Council's decisions and for NEPA and
E.O. 12044 documentation. A NEPA task force established by NOAA will
re-ommend a number of actions designed to provide improved guidance.

A format combining the three documents into one is practicable
2z will save duplication. ~

o Who should prepare EISs, RAs, and draft proposed regulations?
o What are the problems in achleV1n° this, and how may they
be solved° ) :

(3) Outstanding probleas of FCMA law and policy relating to FMPs
A proposal for revision of the national standards guidelines is

unier way, based on public comment in response to an advance notice
oi proposed rulemaking.



There may be a need to list and identify other problems that
may not fall directly under the national standards, such as determination
of DAH, DAP, etc., and find a means to resolve them.

o What would be a practical mechanism for doing this?
(4) Improving Council-NMFS communication

) Communication between Councils and NMFS as a whole has at times

been poor, resulting in confusion and conflicting signals going to Councils.
NMFS recently restated Regional Director's roles and responsibilities as
the primary contacts with Councils. NMFS Washington is concerned solely
with policy, quality control, and national perspectives. Guidance and
internal arrangements proposed by the NOAA task force on NEPA should
channel information better and avoid differing advice. Workshops are
proposed to update NEPA and‘E.O. 12044 guidance. -

o What other steps could be taken? -

o Should workshops-be regionally—based, Council-based or nationally-
based? )

(5) Should all fisheries be managed?

Limited resources, the recognition of the high costs of monitoring
and implementation, and the requirement of E.O. 12044 that regulations
should only be approved where there is demonstrated need, force a

reevaluation of which fisheries need to be managed.

o0 What criteria should be used?

e
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