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FEDERAL REGULATION .
8y che authority vested in me as Presidenl Ly ths
) . . Constitution and laws of the United States of Amerlica, and
- :.: :if Ain order to reduce the burdens of existing and future regu- -
‘ " Jations, imcrease agancy accowntabillity for régulato;y
e —— —i actions, provide for presidential oversisht of the regulatory
o : 4 .
. process, mininalze duplication and conrlicc of regulations,
- ':-;., . o : apd insure well-reasoned regulations, it is hereby ordered
ot A . "3. ‘ .
- - . as follows:
RIPRRINS < . .
e et T f Saction 1. 'Degin;;ions. For the purposes of tais

Order:

cuetce

(a} "Ragulation® ov npyle® means an ageacy statement

of general cpplicability and future affect designed to

inplemant, interpret, oOr preacribe law or policy or describing
the procedure or praatice requirements-of an agsncy, but
‘ﬂ‘;“€7”a*’§-i” I I does not include:

.

(1) Administrative actions governed by the provisions

- of Sections 556 and 557 of Title 5 of the United States

(Y

3-\-o-

Codoy

(2) Regulations issued with respect to a military or

IS
fi. 35 7%
A RUTTY

foreign affairs function of the Untted States; or

(3) Regulations related to agency organization, manage-

ment, or personnel.

() rMajor rule" means any regulation that is 1likely

to result in:

(1) An annual effect on the econonry_ of $100 mlll@on or

Faddihiviielitatg ey

.. . . Jacre;,
i -'..-.-.-.;_._4..\'...'.-. ot coppediiis PR Yy
et I T R (2) & cajor {ncrease in costs or pr!ces ‘for coasuaers,

——

{ndividual industries,” Federal, State, oOr local government. .

aguenclies, or geographic regions; or
(3) Significant adverse effects on coapetition, enploy=._

ment, investrzent, productivity, innovatlon, or on the
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| atility of United States-based enterprises to compete with
foreisn-baseq enterprises in donmestic or export markets.
. (c)  "Director® means the Director of the O0ffice of
Mznagement and Budget. .
3““”*“*“4;““b"~“**-**Nv“é . (d) "Agency" means any authority of the United States
”j - ’ e ) ‘hﬁt 1. an "aganey" under 44 U.S.C. 3502(‘). exc’udi 8 gﬁosef"
. -M_;g - agenclies speciriea in 44 U.s.c. 3502(10). - .
S ST

L (e) "Task Force" means the Presidential Task Force on
Razulatory Relief.

"Sec. 2. General Reouirements. In prozulgating new

* ot v . .o
re D Ty et e 8
e

ragulations. reviewing existing regulations, and devaleping

-
Tateleap W VS

legislative proposals concerning regulation, all agencies,

* * to the extent permitted by law, shall adhers to the following

requirements:

(a) Adminlstrative decisions shall be based on adequate

infornation concerning the nacq ror and consequences of

proposed government action'

(v) Regulatory action shall not bs undertaksn unleas

i,

the potential benef its to society frea the ragulation oyt- .

e d

weigh the potential costs to -soclety;

~ .
P

(e) Hegulatory objectives shall be chosen to maximiza

tha net benerits to societyi

(d) Among alternative approaches to any given regu-

latory objective, the alternative involving the l=ast net

S . . cost to scaiety shall be chosen; and *

At  a. . (e) Agencies shall set regulatory priorities wiih the

aia of maximizing the aggrezate net dbenefits to sdcie:yL;
taking into account ths condition of- the pari;cular industries
£facted by regulations, the condition of the national

ecsnary, apd other regulatory actions contamplated for the

. .

future.
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en. 3. 2Bzzudztory Ipsacgt Ana‘":zs anéd Reviesw.

a) In'ordsr to 1mple=ent Secilon 2 of thls Order,

’d

sach agency shzll, in ceanection with every zajor rule,
w’

prepare, and to the extent peruittad by law consider, a

—~— e e e rte

—_—
Regulatory Inaac. Analysis. Such ﬁnalvses nay be combined
———-—"‘—"

T —

—— e i b ¢

‘with aay Resu atsry Tlexibility Anealyaza perforaad under -

e

5 U.S.C. 603 a'xd 608, ,

e s e e ttt— N
(b) Eszoh agesay ohall inifielly deteraine whether 2

" ———

rule 1t intends to propose or to issve is a major rule,

provided that, the Directaor, subject to the direction of the
P

st

Task Farce, aha‘l rave autherity, in aseardance with

v —y

Secttons l(b) and 2 of this’ ‘Order, te prescribe criteria for

—

making such ¢eieruxnations. to order a rule to be treated as

a major rule, and to require any set of related rules ts be

———— . .

eonsidered togathar as a major rule.

(e) Except as provided in Section 8 of this Ordar,
agencies shall prepare Regulatory lapact Anzlyses of aajor'
pules and transmit them, along with all notices of proposed
rulenaking and all final rules, to the Director as follows:

(1) 1If no.notice of sroposed rulezaking is to be
published for 2 proposed rajor rule that is not an emersenéy
rule, the agency'shall pr&paro only a finaX Regulatory
Inpact Analysis, which shall be tracsaitted, alonz with the
proposed rule, to the Director at least 60 days prior to the
publication of the major rule as a finel rule;

2

(2) With respect to all other =sjor rules, the agency

hapan s S _._..._.———-—*"_—-——

sba‘l preparo a preliminary Regulatory Impact Analysxgt‘

__'_-——-—»— M S

uhtch shall be transaittad, along with a ‘notice or proposﬂd

rulenaking, to the Director at least 60 days prior to the
—

publication of 2 rotice of proposed rulemaking, and a final

Regulatory -_pac, Analysis, which sha2ll bz transaftisd along
J A_‘.-—-—'_-_-\—
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with the fina) rule at least 30 days prior to the publication

N ———

S ——

of the majer 'nule-as a _final rule;

P

=1 .- e

T

(3) For alr rules gther than najo-‘rulns \ag°rc1es. —gteenmy

. A
shall submit ©0 the Director, at least 10 days_prior_to__

publication, every notlee or proposed rule:aklag and fiazl

A T ———— : g L S

rul-.
'\—N

(d) To ﬁgrn&t each proposed major rule to be énalf:ed
in light of the requirements stated in Section 2 of this
rder, each preliinainary and flnal Re ulato*y Tmpact Aralysis
S ———————

shall contain the tollcwxns 1nroraat*cn. .

e e A

(1) A desc-lpt~on of the potential baaefits of the

rule, including anj banaficial effects tha: cannot be .
quantified in monetary terms, and the iden sification of

those likely to receive the berefits;

(22.-A description of the.ﬁotentlal costs of tae rule,
inciuding any adverse effecta that cannot.be quantified in -
monetapry terms, and the {dentification of those Likely to

bear t12 costs; . .

€3) A determination of the potential net benefits of .

g e to—— T S STem e,

the rule, incluQ&ns an evaluztion of effects that ca2nnot be
quantified in uonetary terms; . ’
(") A description of alternative ap,roachns that could

3ubs.ant*ally achieve the sama regulatory soal at lower
cost, WHM%WM—M:&L__
and costs and a brief explanatidﬂ of thé legal reasons why
such alternatives, if proposed, could not be adoptec; 8nd

- {5) Unless covered by the description required under
paragraph (4) of this subsection, am explanation of any
legal roasons why the rule cannot be based on ths require-

=ents sat forth in Section 2 of this Order. .
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(e) (1) The Director, subject to the @irection of the
Tasx Force whith shall resolve any issues raised under this
Oréer or ensure that-they. are -presented ‘to -the :Preaident, ris.. :c:.

authorized to review any preliminary or £inal Regulatory . ,_

T E e s S g e Imsact Analysis, notice of proposed rulemaking, or final
e hadd

rule based on the requirements of this Order.

12) Tﬁe Director shall ba.daemed to>have concluded réviaw

cmt e me s ses mem 4 cthaeerers wim meo -

s unless the Diractor advisas an agency to the contrary under

subsectzon () oZ this Secrion:

Jﬁ,w¢;,“".£h .. T a) Withig_gg_gays.of a submission unéar subsection .
- N el g (e} {l) or a subm%fsion of a preliminary Regulatory Iapact
.;. cTn : Lo Analysis or notice of proposed iulemak;ng ender subsaction
g . () (2); ' '

(B) Within 30 days of the submission of a final Regu-
latory Iméact Analysis and a f£inal rule undar subsaction

(e) (2); and - .

. ' (C) Within 10 days of the submission of a notica of

« T T proposed rulemaking or final rule under subsection (c) (3).

. (£) (1) 'Upon'the reguest of the Director, an agency

. j " shsll consult with the Diractor concerning the review of a
preliminary Regulatory Impact Analysis or notice of proposed
rulemaking under this Orcer, and shall, subject co Section

8(a) (2) of this Order, refrain from gublishing its preliminazy

D ST L . " 7 Regulatory impact Analysiy or notices of proposed rulemaking
e - " untfl sueh reviaw is conclpded. .
DY S gt B s o7 VP G an S Rl ‘ . s p
aQx?ﬁﬂmﬂﬁrwsu&a«u«uqmra&uﬂ . (2) upon receiving notice that the Di'ecto* iatends to
el e cee = . . . .
i . . submit views with respect to any £inal Regulatory Imoact

Aﬁélyéis or finél rule, the acency shall, sudjact to Section
B(a)(Z) o this Order, refrain from publishing its final

?°gu1abor1 Inpact Analysas or final rule until.the ageacy

has responded to the Director's views, and incorporated

those views and the agancy's response in the rulemaking

5 ' .
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{3) Nothing in this subsection shall be construed as
displacing the dcencies’ :espcnsibilitieé delegated by law.
N (g) Fox. every ru\a_ £a:-which an -agency: publﬁ.shas 2. i wws .
’ " notice of proposed rulemaking, the" aqancy shall znclud- xn
— RS u-.’(-- .,g-.,-,‘._.__.'.. R
"‘v\.- --~5'---: :: ..: ... . ° . j.ts !!Otlce- ’ . '- . :
bl Sr= bl . . . ‘——-.‘- o ———— ¢
. T (1) A briai statement setting forth the agency's
e e v v ae o everns s : initial determination whether the preposed-.rule is a major

- i e s

vule, together with the reasons undérlying that determina-

. tion; and

(2) For eack proposad major rule, 2. brief supmary of -

Sepee,

H¥3 -~
T v, e .

e L Teinl : the acency's preliminary Regulatcry Impact Analysis.

&

{h) Agerncies shall maka their praliminary and £inal °

-

Regulatary Tmpact Analyses available to the public. .

ti) Agencias shall initiate reviews of curreatly

efsective rules in accordance with the purposes_of_ this (-

- P amamant S —— e

Order, and ner‘orn Regulatozy Impact Analyses o“ currently

e A a—— L

eff ective na;o: rules. Tha Director, subject to the direction

. ot

of the Task Forca, may designate currently effective rules

for vaeview in accordance with this Oxder, and establish -

schedules for reviews and Analyses under this Order.

e Lugass,

—_—

R e e

Sec. 4. Resulatorv Review. Before approving any £final

maior rule, each sgency sha

{a) Make 2 cetermination that the regulation ‘s cleavly

0 mtom Smiae im

within the authority delegated by law ‘and consistent with

. : congressioral intent, and include in €he Federal Recister

“M&MW* s ——
: e i:??ﬂa -2t the time of S*Omulgation a,nemo:andum of law suaoortinq

. . oen
e Oan -~ o - s - v g0 A

et o that éeterminacion.

(b} Make 2 éetermination that the factual conclusions.

y. v, .
. o, 8 e e . N

PR
e
“

R LS, T ) uzon which the rule is based have substantial support in the

acency vecoré, Viswed. ag a-wholes,” with full nttention to

.

-pudlic cormentS in general and the comments of persons

w o direczly affocted by the. rule in particular.

~

2wt
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Sec. 5. 'Rezulatory Agendas.

(a) Each Zgency shall publlah,_‘nngqggyer and April of
asch year, an agenda of proposed regulations that the agency
has issued or expects co issue, and currently effective

7~»uf_fvmu~$sWMh"u~§h.w...J . rules that ar° uander agencv review oursuant to_this Order. -
) T - ‘These agendas may be 1ncorporated;wlth the agendas published"
: Ll " ) under 5. U.S. C.. 602,- and must contain at the’ m!nimum; _

?' ) . . - (1) a sum_ary of the natura of each major rule being
corsidered the objectives and legal basis for the issuance
of tie rule, and an approximate schedule for completing

action oh any major rule for which the agency has Issus=d a

notice of prooosed rulemax~ng, ]
Tl e, (2) The name and telephone number ot a knowlndgeab‘e
'agenoy official for each iten on the agenda, and

(3) A list of existing reculatiomns to be reviewed

nder the terms of this Order, and a brief discussion oL
each such regulation.
{b) The Director, subject to the direction of the Task

'Fdrée; may, to the extent permitted by law:
R e T S (1) Require agencies to provide additional information
i3 an agenda; and '

(2) Require publication orltﬁe agenda in any form.

" Sec. 6. The Task Force and Otf{ce of Mznazement znd
AR Budzet.

Ve T S e .
B A P A L \3 .

. " (a) To Ehé extédt'ﬂermitted by 1éw, the Director shall

have authorltf,“subject to the direction of the Task Force,
to: . 4

T (1) Desiénate any proposed or existing rule as a majoe

rele in accordaace with'Sectlon 1(bd) of this Order;

(2) gréﬁéﬁe'aniiﬁﬁomulsate uniform standards for the

fdentiflcation of major rules and the developaent of Regu-

latory Inpact.Analyses;

—————
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(2)

A

8

Require an agency to obtain and evaluate,

in

conazct ion with 2 regulation, any additional relevant data

« ®u
-e

ca any appropriate source;

w(ﬁ) Waive EHc requirements of Sections 3, 8, or 7

this 0 dsr,wlth rnsppct ho any'nrooosed or exiatins cajor

(5)

.

Identify duplicative, overlapping and conflicting

rules, exlstlng or proposed, and exi:ttns or proposcd rulszs

tkat are inconsistent with the policies underlying statute

govarning agencies other than the {ssuing agency or with the

purposes of this Order, and, in each such case, require

2>

grepriate

(6}

. such duplication, overlap, or conflict;

Develop procedurcs for estimating th2 annual

benaflits and costs of agency ragulations, oa both an aggre-

gate and‘eéoncd£e~or {ndustrial sector basis, for purposas

of compiling a regulatory budgets

(1)

In consultation with intersste

d agencias, prepare
v

for ¢onsideration by the President recommendaticns for

ch

this Order and advlse the President with respsct

co

be)

znges in the agesncles’'

(8)

znliance.
“{b)

rap
rce

statutes;

and .

Monitor agency compliance with the re

to such

.anc=e of all functions vested in the Director by this Order.

The Director shall take appropriate steps to coordinate the

!

o

*y
"

m

earane

=rlementation of. “the analysis, transmittal; review, aad

e provisidns af this Order with the authorities and

¢uairements provided for or {mpoled upon the.Director and

sentles under the Regulatory Flexibility ‘Act, 5 U.S.C. 6§01

sea., and the Paperwork Reduction Plan .Act of 1980,

- .J‘s'c’ 3501 S_t, ,_s_e?.o

ﬁteragnncy consultation to miniamize or ellainate

quirements of

The Director, subject to the dirscfion of the Task

- 18 avnthorized to establish procedures for the perfors-
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Qen. T. Zeading Rexulellons.

(a) To the extent necessary to pernit recaonaideration

in accordance with this Order, agnnclﬂs srall except AR e T

B =

ot Eimi®

provided in Section 8 or this Ordar,_;uspend or pOSuDOﬂO thed_

effective dates of 2ll major rules that they have gromulgatnd
in fipnal form as of the date of this Order, but that have
not yet. becc:e effective, excludlng. ’

(1) Mzjor rules that oannot legally be postponed or
susﬁended;

(2) Major rules that, for good cause, ought to beccoe
effective as .*nal rules without PE“01Sid°F3u101- Agencles
ghall prepare, in ahcordancn with Secb1c1 3 of this Order, a Xi“
final Regulsa tor; Impzct Analysis for each major rule that {
they suspend or postpéne. .

() &ggncipq shall repor; to the Director no latar
than 15 daysa prior to the ;rréétivs date of any rule that
the agency has prcmul"aued in final form as of tha date of
this Order, and that has not yet become effective, gnd.thnt
will not b= roconsidered under subssction (a) of this
Scctiénz 5 ’

(1) That the rule is excepted from reconsideration
under subsection (a), including a brief statenant of the
legal or other reasons for that determination; or

(2) That the rule is not a cajor rul

(¢) The Direotor, subject to the direction of Lh‘ Task
Force, 13 authorized, to the extent perpitted by law, to:

(l) Require r"conéidaration, in accordance with this
Order, of any major rule that an agency has issued in final
form as of the date of this Order and that has not becoce

effective; and _ ; .
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. yet beccms erte tive as a2 major rule in accordanca with

. -
10 N
(2) Desiznate a rule that an agency has issued in

final form a2s of the date of this Order and that has not

Section 1(b) of this Order.

L adtiad ——— e ———e

(d) Aganeies zay, in acc .danc* uith tqe Administratlva"ﬁ:,.

'-‘....

ZProcﬂdure Act and o»her applicable statutes, perait mejor

rules that tuey have issued in final form as of the data of

this Order, and that have not yet become effective, to take

effect as -interim rules while they are being reconsidered

{n accordance with this Ovder, orovided that, agencies shall
report to the Director, no later than 15 days defore aay '
such rule is proposed to take effect 2s an interia rule, .
that the rule sﬁould'app:opriqtaly take effect 23 an $nterin
rﬁle while the rule is under reconsiceration. . ]

(e) . Except.as provided in Section 8 of this Ordév, .

agenctes  gshall, to the extent parmittad dy law, rerra'n tro: . e

promulgiting as a final rule any propossd major rule that

nas been. published or issued as ol the date of thils Order

until a final Regu‘atory Impact Analysis, 11 accordsnce with

— e

Section 3 of .his Order, has been presared for the preposed

e,

major rule. ' .

TS N B . g

(f) Agenciss shall reoort Lo the Dircctor, no later

than 30 days prior to promulgating as a final rule any

proposed rule that the agency has publlshed or issued as of

——

thc Hatc of %his Ovder and that—has.no%Abeon gonsidered under

the terns ot this Owder'
T (1) ‘That the rule cannot legally be considered in
accordance with this Order, together with a-brief explanation

of the legal reasons barring such consideration; or

(2) That the rule {s not a major rule, in which case

the agency sbal‘ subnit to the Director a copy of the proposed

rule. . . . N

..'b
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(g) The Director, sudbject to.the direction of thas Task
Sorc2, is authorized, to the exteant permitted by law, to:
(1) naquiro oonsidera.£o1, ln accordancn with this

e -

e . e crder,.ot any propoaed major Qule hhat the agency has
» ' R RN

R e CIT RIS R ;ublished on” issusd as of - the date of this Ordar; and
S (2) Designate a proposed rule that an agency has .
_-ua....-““_wuu;”m; sudlished or ‘tasuad ac of tha date of this Order, as a major
. ‘wule in accordance with Section 1(b) “of this Order.

" * (h) The Director shall be deemed to have deternined

T VL L “ﬂwrﬂ-“‘“’ that an agency's report to the Director under subsections
et ey v s ¢ 1RV e - e L

"fi.“ R Y {b), (d), or () of bi: Ssstlon is eans‘stent #ith the
) . _purposes of th*s Orde" unlisss’ the Dlrecnor advises the
agency to the contrary: 4

(1) Within 15 days of its report, in the case of aay
.report under subaasetlions () or (4); or
) z%) Within 30 days of its report, in the case of any
.report under aubsection (.

(1) This S8ection does not superceds the Presidant's
Memorandum of January 29, 19811 entitled tfffﬁfgﬂfgfﬂi—gij
sending Rezuiations", which shall remain in effect until

March 30, 1981.

(J) In complying with thia Scction, agsncies shall

comply with all applicezble provisions of the Admlnlstrative

- " 2rocedure Act, and with any other procedural requirezents

" zade applicable to the agencies by other statutes.

Sec. 8. Exemotions

- (a) The procedures presc*lbed by this Orcer shall not
2pply to: -

(1) Any.regulation that responds to an energency

~ slwuation, nrovided that, ahy such regulation shall be

.
oo amm. L et d U e -
PR A

f-ifﬁ‘_,,,_; _,,}_eu;: reported to'the Director as soon as is practicable, the

.'~.-: . ..
.- ‘. .'.~,‘ .
»,\:'.. .- Ce® . ve %

o s uw&,«a . {,.h--.-n_-.inu-
- 5

el TTe .. . ' °

- sromova.
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agency shall publish in the Feceral Rezister a statemeat of

tns reasons why {t is impracticadla for the ag,"c; to foll ...

the proccdures of thals Order with respect to such 2 rule, . E:
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SUBJECT: Interim NMFS Procedures to Implement Executive Order 12291

and the Regulatory Flexibility Act--ACTION MEMORANDUM
(by March 11, 1981) ' ‘ ‘

The President issued Executive Order 12291 (E.O. 12291) on February 17, 1981,
which established the Administration’s policy on the development and issuance of-
regulations. The policy of E.O. 12291 is to reduce the burdens of existing and
future regulations, increase agency accountability for regulatory actions,
provide for Presidential oversight of the regulatory process, minimize
duplication and conflict of regulations, and insure well-reasoned regulations.
We have been advised by the Department of Commerce (DOC) that all ongoing and
proposed regulatory activities must immediately comply with E.O. 12291 and the
Regulatory Flexibility Act (RFA). This memorandum recommends interim procedures,
based on discussions with NOAA, for reviewing and processing regulatory actioms
for fishery management plans (FMPs), consistent with E.O0. 12291 and the RFA.

" Background

Prior to E.O. 12291, we conducted rulemaking activities in compliance with
E.O. 12044. However, E.O. 12291 has raised the level.of executive oversight from
the NOAA Administrator to the Director, Office of Management and Budget (OMB),
after appropriate clearance by the Secretary, DOC. In addition, E.O0. 12291

places more emphasis on the need to justify imposing any regulation on society ’

.o

and requires that the potential benefits,

(using both quantitative and qualitative
the policy set forth by the Secretary in
. which calls for, among other things, the
regulations, and places greater emphasis
economic reporting, analysis, and policy

to society outweigh the potential costs
comparisons). The Order also reinforces
his memorandum of January 29, 1981,
reduction of unnecessary and ineffective
on the quality of the Department’s

development.

Current regulatory procedures established in DAO 218-7 and the NOAA Rulemaking

. Directive 21-24 are incomsistent with E.0. 12291,

Office of Regulatory Policy, DOC, that a

We have been informed by the
revised DAO which incorporates the

requirements of E.O. 12291, the Regulatory Flexibility Act, and the Paperwork

Reduction Act will be issued in draft form in approximately 2 to 3 weeks.

Until

the new DAO is issued in final form and implemented through a new NOAA Rulemaking

Directive, we need interim procedures to

fulfill our legislative obligations

under the Magnuson Fishery Conservation and Management Act.

10TH AMNIVERSARY 1970-1980

National Oceanic and Atmospheric Administration
A young agency with a historic
tradition of service to the Nation
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Uncertainty concerning the final form of OMB and DOC policies to implement :
E.O. 12291 has necessitated establishing new priorities for actions contemplated
between now and May 31, 1981. We have grouped the anticipated regulatory actions
into three categories: -

»

1. Regulatory actions which could be. delayed until OMB and DOC regulatory
policy is eSCablished'

2. Regulatory actions which are~time critical and can be demonstrated to be
in the best interests of society;

3. Regulatory actions for which we should seek OMB exemptions from E.O0. 12291
because they are technical changes to FMPs or amendments, or implément regulatory
. actions authorized in FMPs when specific conditions have been satisfied.

ISSUE 1: Delay of regulatory actions for new FMPs, amendments to
existing FMPs, technical changes, or inseason adjustments.

In response to the mandate of E.0. 12291 to insure well-reasoned regulations
and to aim toward maximizing net societal benefits, we plan to delay certain
regulatory actions pending further review. We have chosen these actions on the
basis of whether fishery can continue in a status quo situation without suffering
any adverse biological or economic impacts. The status quo situation includes no
" regulation in the fishery conservation zone, continuation of present regulatioms, f-\
or the lapse of existing regulations. These actions are listed in Table 1.

.Table 1. Regulatory Actions that can be Delayed
Pending Further Guidance from OMB and DOC

FMP Action . Regulations
- °  Proposed Final
 Atlantic groundfish: yellowtail . X
flounder amendment
Atlantic groundfish: supplement no. 4 : X
. Atlantic mackerel: amendment no. 2 s X ‘
Atlantic butterfish: amendment no. 2 X :
Gulf of Mexico shrimp FMP : X
Gulf and South Atlantic Councils X
' boundary line
Northern :anchovy: 1980 amendment : X
Precious corals FMP X
Tanner crab: amendment no. 6 X-

Tanner crab: amendment no. 7
Bering Sea groundfish FMP: amendment no. 2
Gulf of Alaska groundfish: amendment no. 9

Foreign fishery regulations: reporting’
requirements i

Inseason ad justment: Gulf of Alaska
groundfish reserve release

Be b4 b4 b B



ProEosed Final

Inseason adjustment: Bering Sea : X
groundfish reserve release

Proposed Action »

I propose that we defer the above regulatory actions that require publication
of a p;oposed or final rule in the Federal Register.

ISSUE 2: Time Critical Regulatory Actions

We have identified seven regulatory actions which cannot be delayed because .
their absence could lead to overfishing of already depleted fishery resources,
hinder the efficlent implementation of an FMP presently in place, or cause U.S.
fishermen to forego net economic benefits. These regulatory actions are as
follows: . : '

1. Amendment to the Preliminary Management Plan (PMP) for Groundfish off the
Coasts of Washington, Oregon, and California. The objective of the amendment is
to permit a joint venture in which U.S. fishing vessels can harvest shortbelly
rockfish and sell them to foreign processing vessels. This is a time critical -
amendment because the fishery only occurs between April 15 and May 15. Without
the amendment, foreign vessels could not enter the FCZ and purchase rockfish from
U.S. fishing vessels, thus depriving the United States of an opportunity to
increase expoxts of fishery products. In addition, a hake joint venture 1is ‘
expected to begin on May 1, 1981, and sufficient lead time is necessary ta issue
. foreign fishing permits.

2. Amendment to the Fishery Management Plan for Commercial and Recreational
Salmon Fishery off the Coasts of California, Oregon, and Washington. This
fishery historically begins on May 1 of each year. The absence of any amendmert
for ‘the 1981 fishing season would continue the 1980 regulations, which do not
reflect the current biological and economic condition of the fishery. If the
regulations are not based on updated scientific information, there may be
continued overfishing of certain already depleted stocks. Also, the plan may not
meet allocation patterns partially dictated by court-ordered allocations to .
treaty Indians. This amendment will be implemented by emergency regulations
because the Pacific Council will not choose proposed management measures until
its. March 1981 meeting, leaving insufficient time for a 45-day notice of proposed
rulemaking. (E.O. 12291 rescinded the 60 day notice of proposed rulemaking '
requirement of E.O. 12044.)

3. Amendment to the High Seas Salmon Plan off the Coast of Southeastern
Alaska. This fishery usually begins on April 15 of each year. New biological
information obtained during and after the 1980 season indicates that runs of
"yi1d" as opposed to "hatchery" salmon may be lower in 1981 than recent levels.«
The salmon runs of wild stocks during the previous five-year period also were
below historical averages. :



The intent of the Council is to implement a management program to rebuild stocks
starting with the 1981 fishing season. If the 1980 regulations are continued
into 1981, the optimum yield would not reflect the best scientific data, and this
could further endanger depleted stocks of wild salmon.

This will be a controversial amendment because of the potential adverse
economic impact om current participants in the fishery. The optimum yield that
has been proposed would reduce landings of U.S. fishermen in Southeastern Alaska
by 10 to 15 percent for a 20 to 25 year period. The Council will choose the
recommended management regime at its March 1981 meeting. If the amendment is
approved by the Secretary, it will be implemented by emergency regulations.

4. Extension of Emergency Regulations for the Surf Clam and Ocean Quahog FMP.
Emergency regulations currently in effect permit surf clam fishermen to use their
own discretion to make up bad weather days whether or not a Coast Guard warning
is posted. The extension is needed from March 4, 1981 (when the first 45-day

- period expires) through March 31, 1981 (when the "bad ‘weather" provision of the

FMP expires). If the emergency regulation is not extended, fishermen will be
prohibited from making their own decisions of when to fish. This -is the type of
unnecessary burden E.O0. 12291 intends to eliminate. (We have cleared the

extension with DOC and OMB and have filed the notice with the Federal Register.)

5. Inseason Adjustment to the Atlantic Groundfish FMP tb Decrease Catch
Limits for Cod. This inseason adjustment, authorized -by 50 CFR 651.23(f), is
needed to spread fishing effort over the entire season and to reduce the

possibility of a: closure this summer.

6. Inseason AdJustment"to the .Atlantic Groundfish FMP to Increase Catch

‘Limits for Yellowtail Flounder. This -inseason adjustment, authorized by 50 CFR

651.23(f), is needed to correct an inconsistency between the catch limits for
open and closed fisheries .and to obviate misreporting problems with the quantity
of catch by area. . :

. 7. - Inseason Adjustment to the Tanner Crab FMP for an Area Closure. This.
inseason adjustment, authorized by 50 CFR 671.27(a), is based on catch levels and
declining catch per unit of effort and is needed to prevent area optimum yield

- from being exceeded and to protect the resource from being overfished.

Proposed Action

‘I propose that we seek the necessary clearances from DOC and OMB to proceed
with time eritical regulatory actionms.

ISSUE 3: Reguest.t6 OMB to Exempt Certain Categories of Regulatory
: Actions from E.0. 12291,

Because of the dynamic and sometimes volatile nature of U.S. fisheries, there

- » often is the need to rapidly implement certain types of management measures. For

.

example, in the West Coast salmon fisheries it. is difficult to predict the size
of the run at the start of. the season.. There also are problems predicting effort
because it depends on the run size and domestic and international economic
conditions. During the season, some salmon runs may have to be closed, bag
limits changed, or the length of the season altered to achieve spawning

™



escapements. Similarly, on the East Coast, there may have to be inseason

ad justments to open or close areas, change the catch limits, or close fisheries

such as in the Atlantic groundfish fishery to prevent overfishing and be
consistent with vessel class allocations.

Under E.O. 12044, NMFS treated inseason ad justments as exempt from any
requirement to determine whether they were "significant," because they were
neither initial regulations implementing-an FMP, nor amendments to existing
regulations. The purpose of an inseason adjustment is to implement a management
measure contained in an approved FMP and.regulations under specified conditions
. as quickly as possible. Authority for these actions sometimes is delegated to
the NMFS Regional Director operating within established guidelines. Placing an
additional review/time requirement on inseason actions would defeat the purpose
of the Executive Order through interference with the flexibility written into the
original regulations. Inability to respond quickly to changing circumstances
- within a fishery would put more of a burden on the persons regulated than the

_agency originally intended.

" PROPOSED ACTION

E.O. 12291 (section 8(b)) permits the Director, OMB, to exempt "amny class or
' category of regulations from any or all requirements of the Order." I propose
that we discuss this issue with the Office of Regulatory Policy (DOC) and
determine the procedures for obtaining an OMB exemption. In the meantime, I also
propose that we deem each inseason adjustment as exempt from any requirements to
determine whether it is major or non-major. Nevertheless, we should notify the
Office 'of Regulatory Policy of each inseason adjustment and request that it
expedite review and clearance procedures.

3.

ISSUE 4: Interim Procedures for Reviewihg and Processing Time Critical
Actions. ' ' ' oo T .
. E.O. 12291 specifies procedures for issuing regulations that respond to an *
emergency situation and for regulationszphat can be processed in a timely fashion
through DOC and OMB clearance channels. :

Issuance of emergency regulations under E.O. 12291 requires the following
actions: ’

1. Notify the Director of OMB as soon as is practicable;

'2."Specify in the preamble to the emergency regulation in the Federal
Register the reasoms why it is impracticable to follow the procedures of E.O.
12291; and

3. identify whether tﬁe‘emergenéy regulation is major or non-major and
prepare a Regulatory Impact Analysis (RIA) after issuance if the determination is
- major.- .



Regulations issued through DOC and OMB clearance channels require the
following actions: : .

1. Identify whether the regulation is major or non-ma jor and prepare an RIA
if the determination is major. }

2. (a) Transmit the preliminary RIA and the notice of pr0poséd rulemakihg to
OMB at least 60 days prior to the publication of the notice, and a final RIA and
the final rule at least 30 days prior to.the publication of the final major rule;
or : . . A

. (b) Transmit to 6MB; at léast.lo days prior to publication, every notice
of proposed and final rulemaking for a non-major rule. R

' We also are required to comply with the Regulatory Flexibility Act and prepare
a "Regulatory Flexibility Analysis (RFA)" if a regulation is expected to have a
"significant economic impact" on small entities. An RFA is not required for any
proposed or final rule if the agency head certifies that the rule will not have a
Wsignificant economic impact” on a substantial number of small entities. The
certification or RFA must be sent to the Chief Counsel for Advocacy of the Small

.Business Administration.

And finally, the Paperwork Reduction Act (P.L. 96-511) requires that any
proposed rule which contains a "collection of information request" must be sent
to OMB for clearance. This requirement can be satisfied at the sawme -time that we
send regulations to OMB under E.O. 12291. ' Rules“do not have to comply with the
Paperwork Reduction Ac¢t until April 1, 1981.

SUBISSUE 4A: Interim Criteria to Determine Whether Time Critical N
Regulatory Actions are Major or Non-Major
Under E.O. 12291.

\
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E.O0. 12291 provides broad criteria for determining whether a proposed
regulation is major. Any regulation is considered a "major" rule .if it is likely
to result in: .

l. An annual effect on the economy of $100 million or more;

- 2. -A major increase in ‘costs or prices for consumers, individual indﬁstries,
Federal, State, or local government agencies, or geographic .regions; or

- 3. Significant adverse effects on coapetition, employment, investment,
productivity, innovation, or on the ability of United States-based enterprises to
compete with foreign-based enterprises in domestic or export markets.

. pnﬁ?r;u?ately, these criteria do not provide guidance on defining the terms

ma joxr" or "adverse". Therefore, interim criteria have been developed that are
‘scaled to the size of the fishing industry to obtain a more accurate reading of
what are major regulations. The criteria, which are consistent with expected
guidelines from DOC, are as follows:



Any fishery management plan or amendment to a plan is a "major" rule if it is
likely to result in:

1. An increase in total cost or price of goods or services to the national
economy of $5 million or more in any one year; '

2. An increase in cost or price of goods or services of 10 percent or more,
in any one year, in any industry or market, level of government, or geographic’
region; provided that the incremental cost of production exceeds $1 million

annually or incremental revenues paid for goods or services so affected exceeds
$1 million annually. ' : : ‘

3. An adverse impact on'competition. This is defined as a regulation that
restricts entry into.a fishery or.imposes a limited entry system, or in any way
diréctly limits the number of U.S. fishing vessels that may participate in a
fishery; , '

4, An adverse Impact on employment. This is defined as a regulation which
reduces employment in a fishery, either at the harvesting or processing level, by
10 percent in any one year, measured from a base year representative of '
historical employment levels in the fishery. ' ’

5. An adverse impact on investment. This is defined as a regulation which
reduces the incentive to invest in innovative gear and equipment or increases. the
risk of investment. -

. 6. An adverse impact on productivity. This is defined as a regulation which
reduces gross revenues to the participants in a fishery by 10 percent or more in
any one year, provided that the reduction in gross revenues is at least §1
million (evaluated at the most recent prices).

7. Adverse impact on exports. This is defined as any regulation that.
constrains the ability of U.S. fishermen or processors to export fishery
'~ products; provided that there is no biological emergency. :

A regulation may also be deemed ma%or by the Secretary, Administrator, or
Assistant Administrator because of the sensitivity, policy significance, or
potential controversy of the subject. . ' .

An analysis will be required to determine whether any of the criteria for a
major regulation have been triggered. This analysis will be similar to the
"Regulatory Analysis" required by E.O. 12044. NMFS plans tg develop guidelines
for this analysis based on consultations with the DOC Chief Economist and the
Office of Regulatory Policy. )



SUBISSUE 4B: Interim Criteria to Determine Whether Time Critical
Actions Have a Significant Economic Impact Under the
Regulatory Flexibility Act (RFA). .

The RFA requires that agencies assess the impacts of regulatory actions on

" small businesses with respect to estimating reporting, recordkeeping, and other
compliance costs associated with a proposed-rule. On the basis of the impacts,
the agency head must certify whether ox not the action will have a "significant
.economic impact." Under the RFA, an action can be significant if it has either a
beneficial or detrimental impact on small entities. However, the term
"significant" is not defined in the RFA either from a quantitative or qualitative
standard. In other words, the determination of whether an action i$ significant
is a policy judgment of the agency head making the decision.

NMFS will have to make this certification on the basis of an analysis
supporting the management regime proposed in an FMP or amendment. This analysis
has to address questions concerning the impacts of management action on small
entities or small businesses at regional and local. economic levels. The
definition of “significant economic impacts", however, will vary by fishery
because of their relative sizes and complexities.

Cutline of Interim Procedures

On the basis of subissues 4A and 4B, NMFS has .developed interim criteria to
determine major/non-major rules under E.O. 12291 and sigrhificart rules under the
RFA. ‘These determinations will be made on the ‘basis of an analysis (similar to
the "Regulatory Analysis" under E.0. 12044) which NMFS plans to. call a
"Regulatory Impact Review".  The Chief Economist and Office of Regulatory Policy
have informally reviewed these criteria .and procedures and have commented )
favorably. o

' The interim procedures NMFé ﬁlans to use to impieﬁent E.0. 12291 and Cdmply.
with.the RFA for time critical actions (Issue 2) and all future regulatory
action, pending DOC guidelines, are as follows: ) :

1, De#elop guldelines for a Regulatory Impact Review (RIR) and temporarily
use the current regulatory analysis guidelines under E.O. 12044.

2. :Based on-the conclusions of the RIR, evaluated against E.O0. 12291 criteria
as modified, make a determination of major/non-major.

: A. 1If the determination is major, change the title of the Regulatory
- Impact Review to-'a Regulatory Impact Analysis.

B. If the determination is non-major, the RIR remains intact.

‘ 3. Based on conclusions .of the RIR; the Assistant ‘Administrator will certify
- whether the FMP or amendment does not have a “significant economic impact"
(beneficial or detrimental).



" 4. Authorize the Assistant Administrator for Fisheries through authority
delegated to the Office of Resource Conservation and Management to transmit the
certification (under the Regulatory Flexibility Act) and accompanying RIR or RIA
to the Small Business Administration for its review.

5. Adopt the following channels for clearance of proposed and final
regulations:

a. Assistant Administrator for Fisheries (AA) to Administrator, NOAA (A) for
clearance : ‘ ’ :

b. A to DOC for clearance
c. DOC to OMB for clearance
d. DOC notifies A of OMB clearance

e. A transmits regulations to Federal Register

PROPOSED ACTION

I propose that you adopt the interim procedures to assure that FMP régulations
comply with E.O. 12291 and the RFA.

Issue 5: Determinations of Time Critical Regulatory Actions under
. E.0. 12291 and the RFA.

I have used the draft regulatory analyses for both salmon amendments (as
required under E.O. 12044) and the determination of nonsignificance (E.O. 120%4)
for the PMP action to make the major/non-major determinations under E.O. 12291
and- the significance certification under the RFA. These are as fqllows:

{

Action E.0. 12291 RFA
COW Salmon ~ Non-major Significant
High Seas Salmon Major* 4 : . Significant
Surf Clam Extension Non-ma jor Nonsignificant
Groundfish PMP Non-ma jor - Nonsignificant
Atlantic Groundfish Non-ma jor : Nonsignificant
Catch Adjustment -
Atlantic Groundfish . Non-ma jor . ~Nonsignificant
Yellowtail Limits '
Tanner Crab Closure Non-ma jor , Nonsignificant

*This assumes that the North Pacific Council adopts either the 10

percent or 15 percent reduction in the optimum yield for chinook
salmon.
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PROPOSED ACTION

I propose that you concur with my determinations of major/non-major and
significance for the amendments and inseason adjustments. )

RECOMMENDAT IONS

I recommend that you:

1. Concur with my proposal to delay some FMP regulatory actions pendingA
further guidance from OMB and DOC; °

2. Concur with my proposal to process time critical regulatory actions for
FMPs; R

3. Concur with my proposal to petition OMB to exempt inseason adjustments
from E.0. 12291;

4. Adopt the proposed interim procedures to assure that FMP regulations
comply with E.O. 12291 and the RFA; and

5. Concur with my determinations of major/non-major under E.O0. 12291 and
significance under the RFA for time critical actions.

CONCURRENCES

I concur.
I do not concur.
I wish to consult with .

Date

g

James P. Walsh
Acting Adninistrator, NOAA

L

CLEARANCES ' SIGNATURE AND DATE

F/CM:WGGordon
ES:STinkham
PP:MBelsky
GC:MBllest

Drafted by: RASiegel, Staff Economist F/CM6, 634~7449 and
MHFrailey, Attorney GCF, 634-4224
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DATE: March 21, 1981

TO : GCF-Maggie Frailey

FROM: GCAK-Pat Travers,/ﬁ

SUBJ: Interim NMFS Procedures to Implement E.O. 12291 and the RFA

>

Thank you for sending me the advance copy of the proposed NMFS interim pro-
cedures for implementing Executive Order 12291 and the Regulatory Flexibility Act
"in proceedings under the Magnuson Act. You and Bob Siegel did a very thorough
job in ¢overing the issues that are likely to arise pending the issuance of defi-
nitive DOC and NOAA implementing procedures, in spite of the time pressure you
both were working under. Having reviewed the draft memo from Terry to Bud Walsh,
I thought it might be useful to raise the follow1ng issues and suggestlons.

(1) At pages 3-4 of the draft, the reasons that the Alaska salmon FMP
amendment for 1981 should not be delayed for compliance with the Order are dis-
cussed. One important point that was omitted was that, in the absence of the .
amendment, power trollers will not be authorized to fish in the FC2 after April 15.
This could help persuade OMB even more effectively than conservation-based
arguments that emergency treatment under section 8 of the Order is appropriate.

(2) In the second full paragraph of page 5, it is suggested that in-season .
adjustments not be subjected to a major/non-major determination even during the
‘period before OMB grants a categorical exemption for such adjustments under section’
8(b) of the Order. Assuming that these in-season measures are currently subject
to the Order, I see no basis for our unilaterally declining to make a major/
non-major determination on each of them pending OMB action under section 8(b).

Most in-season measures will probably be found to be non-major and, if the pro-
cedural suggestion I make below is accepted, the process of making this finding
will not be particularly burdensome. On the other hand, some in-season adjustments,
especially those concerning salmon, may impose 51gn1f1cant burdens on particular
individuals. Neither OMB nor the Department may look kindly on oux omitting any
impact assessment of such measures in the absence of a section 8(b) exemption.

(3) In the last paragraph of page 7 and the second half of page 8, the
draft suggests that the major/non-major determination under the Order and the
determination whether there will be a significant economic impact on a substan-
tial number of small entities always be made through the preparation of a
"regulatory impact review" that would be the same as a full-fledged regulatory
analysis. To undertake such a full-scale effort even on minor amendments would

-“<hy



be analogous to requiring that a full EIS be required on each such action whether .

or not it was required under NEPA. The demands that such a procedure would impose -
on the agency's ever more limited resources would frustrate effective implementation ‘
of the Order and the RFA by dissipating analytical effort among a large number of '
relatively insignificant actions while diverting it from the actions that truly _
require thorough comparison of their benefits and burdens. By failing to distinguish

it from the less intensive preliminary review that should be undertaken to determine

- whether an action falls within the criteria of the Order and the RFA, the proposal
threatens to trivialize the much more exacting analy51s that the Order and the RFA
demand of actions having truly significant e€conomic impacts that fall within those
criteria. I would suggest, therefore, that the initial major/non-major determina-

tion under the Order and the determination whether there will be a significant

economic impact on a substantial number of small entities under the RFA be made °

through the preparation of a "regulatory impact asséssment” bearing the same rela-
tionship to a regulatory impact or flexibility analysis as an environmental assess-

ment bears to an EIS. As under NEPA, when it is plain from the beginning that an

action will require a regulatory impact or flexibility analysis, the agency will
dispense with the preparation of an assessment and proceed directly to the prepara-

tion of the analysis.

(4) At the top of page 8, the criterion for preparation of a regulatory flexi-
bility analysis under the RFA is inexactly stated. It is not merely whether or not
the action will "have a significant economic impact"”, but whether it will "have a
significant economic impact on a substantial number of small entities."

(5) In the first half of page 9, the draft proposes that, following Departmental
clearance, regulations be transmitted to OMB by Bob Miki's office. At page 3 of his
memo of March 3 on implementation of the Order, Bud Walsh seems to prov1de that he liam
will send the DOC-cleared regulations to OMB.

Understandably, the rush that was necessary to develop these procedures left no
opportunity for consultation with the Councils concerning them. I suggest that,” at
the earliest possible time, Terry invite the Councils' and the NMFS regions' comments
on features that would be desirable in the final procedures. The Councils may, at
first, be dismayed that DOC and NOAA are voluntarily developing for fishery regula-
tions more inc¢lusive criteria for "major" regulations than are prescribed by the Order.
They should be fully apprised of DOC's lead agency status under the Order; of the fact
that the Secretary himself has mandated this generous approach to the Order's spirit;
and that he has specifically singled out fisheries as a regulatory area in need of
the kind of analysis required under the Order and the RFA. While Bob McVey and I can
initiatecommunication of this information, it would be extremely helpful if, in the

near future, the Assistant Administrator for Fisheries, the Administrator, or even the
Secretary communicated directly with the Councils on these matters.

Thank you for all your assistance in applying the new requirements to some of our
recent actions. I will be in Anchorage from Monday, March 22 until the RAM, and will
be in touch with you and Thorn from there.

cc; Jim Brennan
Bob McVey
Jim Brooks
Ron Berg



