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HEMORANDUM

Marcn 21, 1977

TO: New Bngland Fish Company

PROM: H. Clayton Cook, Jr.
Cadwalader, ﬁickersham & Tart

RE: Poreign ¥ishing Under the Fishery Conservation aﬁd
Management aAct of 1976 { FCHA™)

" The purpose of this memorandum is to Jescribe
briefly (i) how the PCHA should be intsrpreted concetning the
treatment of foreign fishing and (ii) the authori ity of the
respective Regional Councils (A) to provide for lesvels of
foreign fishing in their fishery management plans and (B) to
comment upon the issuance of parmigs for foreign Fishing
pursuant to such plans.

Definitions

. The PCHA defines ®foreign fzshing ax =fishing by
a vessel other than a vessel of the United Statas® {Sec,
3{12) ) o . o

“pighing” is defined as:
*"{A) the catching, taking, or harvesting of fish:

{B) the attempted catching, taking, or harvesting
of £ish; :

{€C) any other acktivity which can rzascnably he
expected to result in the catching, faXking, or
harvesting of £ishy ogr - ,

{D} any operations at sea in support of, or in
preparaktion for, any activity describegd in sub-
paragraphs {A) through {(C).® ({Sec. 3 {18}}.

' The term vessel is not defined in the PCHA, however,
the term is defined in the general provision to the U.8. Code
as follows:

“rThe word ®vessel™ includes every description
of watercraft or other artificial contrivance
used, or capable of being used, as a means

of transportation on water.” 1 0,S5.C. 3.
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The FCMA defines “vesszel of the United States® as
"any vessel documented vnder the laws oOf the United Statas or

. registered under the laws of any State.® {Sec. 2{Z5})).

Poreign fishing under the PCHA; thersfore, means
the catching, taking, or harvesting of fish, activitises
attampting to or expected to result in the catching, taking
or harvesting of fish; including opsrations at sea in support
of or in preparation for such activities or athempts at such
activities, performed by any description of watercraft or
other artificial contrivance that can be used as a means of -

transportation on water if such activities are performad by

other than by a vessel documented under the laws of the
United States or registered under the laws of any State, In
short, foreign fishing includes any fishing activity at

sea performed by a vessel other than a vessel of the United
States; that is, any operation at sea which would involve
foreign fishing vessels would come within the definition of
foreign £ishing., Por example, operations where vessels of
the United States caich £ish and then make such Fish awail-
able to foreign fishing vessels within ths 200-mile zone for
processing or transporting would come within &he definition

of *foreign fishing® inasmuch as such functions are opera~

tions at sea in support of the catching of fish.
"Fishing vessel® is definsd by the PCMA as:

“any vessel, boat, ship, or other craft
‘which is used for, equipped to be used for,
or of a type which is normally uszed for -
{a) fishing; or

{B) aiding or assisting one or more
vessels at sea in the performance of any
~activity relating to fishing, including but
not limited to, preparation, supply,
storage, refrigeration, transportatien, ot
processing.” (Sec. 3(11)).

Limitations on Poreign Fishing Under the FCMA

Poreign fishing is authorized within the 200-mile

-zone only if (i) it is conducted pursuant to an existing

international fishery agreement or a governing internatienal
fishery agreement; (ii) the foreign nation involved extends
the same £ishing privileges to vess=ls of the United States:
and {iii) the fishing is conducted under and in accordance
with a valid permit (Sec. 201 {(a), (b}, (¢} and {(f)).

The first two criteria above are treated as technical matters
and, for purposes of this memorandum, are assumed as not
being obstacles {0 engaging in foreign fishing,
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Foreign £ishing is to be limitad to that portion of
the optimum yield of a Tishery which will not be harvested bv
vessels of the Unlted States (Sec. 203{d8}). Foreign Ffishing
includes many activities ip addition o hazvesting, vet in
providing for the totsl allowable lavel of foreign fishing
the FCMA sets out the harvesting by vesssls of the United
Btates as the basis for limiting the achivities incliuded
in the defipition ©f fareign Eishing.

Mo foreign fishing vessal may engage in fishing
within the 200-mils zone without a valid permit being issued
to such vessel {Sec. 204{a}). PRach application for a permit
shall be published in the Pederal Register and fransmitted to
the apprepriate Regional Council {Sec. 284{b){4}}. The
Regional Council may submit comments and recommendations with
respect to the application and indicate conditions and
recommendations with respect to any application it recommends
for approval (Sec, Z04{b)}(5)). :

. - The Secretary of Commerce, afier taking into account
the recommendation of the Council, may approve the application
if he determines the fishing described in the application
meats the reguirements of the PCHMA (Sec. 204(b){é6)). The
Secretary may. inclode in the permit conditions and rvestric-
tions ralated to fishing conservation and management which he
prescribes as necsssary and appropriate {Sec. 204(b)(7)(D)).

‘ - The amount of any fishervy available to foreign
fighing is determined by the respective Regional Ceouncils in
rheir fishery management plans, They must assess and specify
the capacity and extent fishing vessels of the Unitad States
will attempt to harvest of a particular fishery on an annual
hasis 20 it can be determined what can be made available for
foreign fishing (Sec. 303{a){4}}.

Here again the language of the PCHA uses the
rarm haryesting by vessels of the United States to limit
the activities included in foreign £ishing. The operative
effect of the PCHA is %o limit the amount or extent of
the various activities included in the definition of the
term foreign fishing. Activities other than the harvesting
of fish by foreign vessels are to be ctontrollsd or limited

"under PCHMA, Strong support for this interpretation is found

in the treatment of fishing vessels under the FCHMA as it
requires all foreign vessels, even those that are not
engaged in harvesting of fish, Zo have permits (Sec. 204(a)).
it can be assertsd that vessels that prepare, supply, store,
refrigerate, transport Or process are required to apply for
and have permits because it is the intent of the FCHMA that

_only those foreign vessels that do not compete with U.S.

interest that perform such activities are allowed to engage in
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auch activitiag,

What is not set out in the FO¥A ia the
pasis by vhich the variocus activitias that constitute
foreign f£iszking are to be limited and how permizs for
vesgels that engage in the warious activities will be
issued. ' '

Allowable Lavel pf Porsign Fishing -~ Eub-Lavels

The PCHA doss nobt esiablish a method of how ko -
gpecifically control the various sctivities included within .
the definition of the term foreign fishing. r is certain
that it i3 possible to exclude foreign £fishing in its v
entirety under the PCMA and it would follow that it would be
possible to limit any specific activity included in the
definition of foreign fishing (Sec., 201{d}). Xt can be
asserted that a reasonable method which sets limits for the
various activities within the definition of foreign f£ishing
is required to be gdeveloped under the PCMA. It would
be reasonable to establish allowable levels for sachk activity
within the definition of foreign fishing, Then o the
axtent U.S. intsrest can or desire to engaga in any such
activities they would have priority to the exclusion of
foreign fishing vessels, 7Thus any segment of the U.S.
£igning industry could develop to ithe maximum exkent posgsible
without having to depend upen a corresponding development of
capacity in other parts of the industry. For example, if
G.5. catching vessels are available but .S, transporting or
processing is not, such U.S. vessels will be allowed priority
aven though the fish or f£ish product is transporied or
procezsed by foreign vessels and accordingly must be attri-
buted in some manner to foreign fishing.

Poreign fishing should be allocated specific levels
for each activity that cannot be performed by U.S. interest.
parmits o foreign fishing vessels should accordingly be
limited to those foreign vessels that are to perform those
activities which U.5. inkterest do not have the capability or
dasire to engage in, :

aunthority cf_Regicnal Connoils

The respective Regional Councilis ate required to
specify what can be made available for foreign fishing (Sec.
303{5){B)) and it would be consistent with (if not reguired
by) the FCMA to specify in the fishery management plans what
may be available for foreign fishing by the various activities
that are included within the definition of that texm. Each
Regional Council has the duty to assess the capatility of U.5.
interest in its region to engage in fishing and limit
foreign participation to the extent such U.5, interests
desirze and are capable of engaging in the warisns activities
that constitute fishing. -



Regional Councils alse have authority to provide
in their respective management plans various other conktrols
or limits upon foreign fishing (Sec. 303{b)), It is permnig-
sible for a Regional Council {1} to designate zones where or
perinds when fishing is to be limited (Ssc, 303{53{2)}}; (i)
to limit types or qualities of fishing gear {S2c. 303{h)(4));
and describe other measurss, reguirements, or conditions or
restrictions determined nacessary or apprapriste for the
congervation and management of the fisheries (Ssc. 303{b){7}).
Therefore, it would be appropriate for exampla, to allccate
the annual guotas among the calendar guarters and take into
account the spawning habits of various spaciss oy subspecies,

The Regional Council alse can recommens disapproval
of any permit to engage in foreign fishing [Sec. 284{2}{5)).
This tyve of action should of course he consistent with its
fishing management plans. That is, for example, an applica~
tion to engage in transporting should be commented upon
unfavorably if the Regienal Council has found in its fishery
management plan that vessels of the United States are fully
capable of and desire to engage in such activiiy or the
activity can be performed without engaging in forsign
fis‘ﬂing .

Additionally, the Sacretery of Commerce is required
to include in any permit the reguirements of any fishery
management plan {(Sec. 204(bj{7}). Therefore, any wvalid
reguirement promnlgated in a fishery management plan will
become applicable to any foreign fishing vessel that is
issued a permit,
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JAY S. HAMMOND
GOVERNOR
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STATE Or ALASKA
OFFICE OF THE GOVERNOR
JUNEAU
March 15, 1977
Mr. Elmer Rasmuson
Chairman
International North Pacific
Fisheries Convention
and
North Pacific Fishery
Management Council
P. 0. Box 3136 DT
o Anchorage, Alaska 99510
Dear Chairman Rasmuson:
I'have enclosed a copy of HOUSE JOINT RESOLUTION NO. 16
(International Convention for the High Seas Fisheries
of the North Pacific Ocean) recently adopted by the
Alaska State Legislature.
=_cerely,
m s
R
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STATE OF ALASKA
" THE LEGISLATURE

1977

Legislative
Source ' Resolve No.
HJR 16 | | 19

Relating to the International Convention for the High Seas
Fisheries of the North Pacific Ocean.

: BE IT RESOLVED BY THE LEGISLATURE OF THE >STATE OF ALASKA:

§ JWHEREAS the interception of Alaska salmon by the Japanese on
the high seas has long been of concern to the United States and
especially to Alaskans; and

, WHEREAS this salmon interception resulted in the development
in 1952 of the tripartite International North Pacific Fisheries
Convention (INPFC), the primary purpose of which was to ensure
the maximum sustained productivity of the fishery resources of
the North Pacific Ocean, with special emphasis on protection of
salmon of North American origin; and , !

WHEREAS INPFC, while helpful in some respezcts, has failed to
eliminate the interception of salmon of Alaskan origin inasmuch
as, on the average, four million salmon of Western Alaskan .origin
have been and are still being harvested west of the abstention
line of 175 degrees West longitude; and

WHEREAS INPFC negotiations have protected salmon only par-
tially and the Fishery Conservation and Management Act of 1976
(P.L. 94-265) states that the United States has exclusive manage-
ment authority for all anadromous species originating in the
United States throughout their migratory range; and

WHEREAS P.L. 94-265 clearly provides for the prompt re-
negotiation of any fishery treaty in effect within the fishery
conservation zone to bring that treaty into conformance with the
provisions of P.L. 94-265; and



WIEREAS INPFC does not provide the fishery management man-
dated by our recently enacted extended jurisdiction law; and

WHEREAS the Alaska State Legislature considers it Lo be of
the utmost importance that INPFC be promptly renegotiated in Che
interest of the conservation of Alaska salmon which presently are
vulnerable to the Japanese high scas salmon net fishery both
inside and outside the 200-mile fishery conservation zone;

BE IT RESOLVED that the Alaska State Legislature requests
the U. S. Department of State to promptly initiate the renego-
tiation of the terms of the International Convention for the High
Seas Fisheries of the North Pacific Ocean (INPFC); and be it

: FURTHER RESOLVED that the U. S. Department of State involve
'to the maximum extent possible the North Pacific Fishery Manage-
ment Council, the U. S. Section of INPFC, and the Alaska Board of
Fisheries in the develépment of the United States position and
‘goals regarding the future of INPFC. '

COPIES of this resolution shall be sent to the Honorable
Cyrus Vance, Secretary of the U. S. Department of State, the
‘Honorable Juanita Kreps, Secretary of the U. S. Department of
iCommerce; the Honorable Ted Stevens and the Honorable Mike
‘Gravel, U. S. Senators, and the Honorable Don Young, U. S. Rep-
resentative, members of the Alaska delegation in Congress; the
Honorable Jay S. Hammond, Governor of Alaska; and to Mr. Elmer
Rasmuson, Chairman of the International North Pacific TFisheries
Convention and Chairman of the North Pacific Fishery Management
Council.
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Autheniication

The following officers ‘of the Legislature certify that the

attached enrolled resolution, House Joint Resolution No. 16

, was passed in conformity with the require-

ments of the ébnétitution and laws of tﬁe State of Alaska and

the Uniform Rules of the Legislature.

Passed by the House February 14, 1977

Huéh MAlone -
Speakdr of the House

ATTEST:

i K ooro

Irene Cashen
Chief Clerk of the House

Passed by the Senate February 16, 1977

s

Jﬁhn L. ARader

' ///yresident of the Senate
ATTEST:

Secrétary of thelbenate

Chz
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A y»Hammond
.3g€ver?or of Alaska




DATE : March 8, 1977
: TO: The Record
BY: Jim H. Branson, Executive Director

SUBJECT: Coordination with Pacific Council on Ocean Troll
Salmon Management Plan

Harvey Hutchings called the afternoon of March 8 to bring
the North Pacific Council up to date on the development of
the Pacific Council's Ocean Troll Salmon Plan.

They held six public hearings between the 19th and 25th of
February, over 1,000 people attended and they had received
over 200 written comments to date. Thelr drafting team was
working on the comments and revisiongs to the draft plan at
the moment, hoped to have it completed by March 2, and in
the hands of the Pacific Council by early next week.

The Scientific and Statistical Committee of the Pacific
Council will meet March 1lé6th and 17th. The first day at the
| NWAFC and the second with the Council at the Sea Tac iloliday
1 Inn. The Council meets the 17th and 18th with the Advisory
= Panel at the Holiday Inn. _

If the Council approves the Management Plan at that time it
will be sent to the Secretary of Commerce for review and
approval and, hopefully, following a 15 day cooling off
period regulations should be in effect by the 14th or 15th
of April. All on the assumption that there are no problems.

lie said that there was a technical session with Canadian
fishery scientists and managers planned at Vancouver for
March 10th and 1lth. It would include the drafting team for
the Pacific Council's plan plus John McKean and Lorry MNakatsu.
- The Canadians in attendance were expected to be Todd, Dick
Roberts, Mike Hunter and Rod llourston. It was described as
a technical session to coordinate the ocean salmon planning
between the Pacific Coast and Canada. I asked if they had
thought of inviting someone from the North Pacific Council
and Hutchings allowed that it might be a good idea. '

I called Don Johnson who said that a representative of the
North Pacific Council would be welcome and I designated Gary
Gunstrom, Chief of the North Pacific's Management Plan
Development 7Team. The meeting will be held at the Canadian
Department of Fisheries Office beginning at 1:30 p.m. Thursday,
March 10th.
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I was unable to reach Steve Pennoyer in Anchorage or Carl
Rozéier in Juneau so called Gunstrom direct to ask if he
codld attend. I told him that the Council would pay his
travel expenses if the State was unable or unwilling to, as
a part of the Management Plan Development expenses.

Gunstrom agreed to go and I did clear with Pennoyer later in
the day. Steve agreed with the need for someone to be there
and went forward with the planning for Gunstrom.

JHB:in





