May 23,2016

Mr. Chris Rilling

Director — Fisheries Monitoring and Analysis
Alaska Fisheries Science Center

7600 Sand Point Way NE, Bldg. 4

Seattle, WA 98115

Dear Chris,

We are writing to voice our collective concerns regarding the application submitted by AIS, Inc. (AIS) to
be permitted as a full coverage provider in the North Pacific Observer Program. Although we realize all
applications to become a Permitted Provider must be given full consideration and review by the FMA, the
potential entry of AIS, Inc into the 100% full coverage sector would change our current model of
deploying observers without fully exploring the long-term implications.

Our current program is the result of 5 years of study, diligent analysis, and input from the public. The
Alaska Fisheries NOAA website summarizes this work in the 2™ line of their introduction; We changed
how observers are deployed, how observer coverage is funded, and the vessels and processors
that must have some or all of their operations observed.

We believe the key phrase in this statement is how observer coverage is funded.

AlS is not just another provider. AIS has operated in the North Pacific since 2013, recruiting, hiring,
training, and deploying observers for the partial coverage program. These operational activities, overhead
and profit are 100% funded by the direct federal government contract AIS holds. Permitting AIS as a full
coverage provider will create two-tiers of observer providers in the North Pacific. One tier is comprised
of a single provider that enjoys a contractual partnership with the government, operates under a separate
set of rules and policies, has access to a wide range of vessels and gear types in which to deploy their
observers, and who has a government funded revenue stream by which to cover all operational costs and
overhead. Entering the full coverage system from this platform would automatically give AIS not only a
practical advantage, but an economic one as well. The 2™ tier of providers is comprised of 3 companies
who are bound by the constraints of federal regulation and the regulatory process.

In the early days of the restructuring analysis, there was a fair amount of discussion of how to handle
these two tiers of providers. How do you mitigate the competitive advantages a partial coverage contract
holder would have while also operating in the full coverage “Pay as you Go” observer system? NMFS
did put forward some ideas as to how to mitigate those advantages—for instance, requiring partial
coverage observers to fully debrief and re-brief from one program into the next, thereby restricting “free-
flow” of partial coverage observers between deployment models. These initial attempts to reassure the
providers that NMFS would take steps to level the playing field when the time came, required no follow
through, because ensuring equity and mitigating advantages turned out to be unnecessary: AlS, an
outside contractor with no experience and no permit in the North Pacific, was awarded the contract.

To the question as to why contractors, who in 2012 submitted bids for the partial coverage contract, are
now protesting the possibility that AIS may end up in the position they themselves would have occupied
had they won the award, it is fair to answer that at the time NMFS had no intention of allowing the
potential advantages of such a conflict to go unaddressed.
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Through time we understand these advantages include, but are not limited to:

* Gearin the field. NMFS issues gear to AIS field staff in case of emergencies. Other providers
are not given this same consideration.

* Separate debriefing stream. In the 2015 Annual Report, NMFS reported that they had reduced
the (government paid) partial coverage debriefing wait times from 12 day to 5 days. There was
no analysis done of the full coverage debriefing wait times, therefore we must assume there was
no equal effort for this sector.

* Briefings and Trainings. The government currently reimburses AIS for training, briefing, and
debriefing partial coverage observers. How are those government funded observers equitably
deployed into a competitive, full coverage, industry funded system?

*  Sharing of Confidential Fisheries Information. Under the direct contract model, NMFS is
authorized to treat contracted observer providers like federal employees and “provide them access
to confidential fisheries information™. AIS, Inc would be entering into the 100% observer
coverage sector with confidential information not available to other providers.

* Sole access to a fleet of small fixed-gear vessels. AIS can quickly qualify its employees as Lead
Observers on fixed-gear vessels making short trips. In the Pay as you Go universe, certifying
Fixed Gear Leads is a lengthy and expensive process for both the providers and the 100% freezer
longliners they cover. If permitted to operate in the full coverage program, AIS receives another
government reimbursement for training, this time to produce observers whose qualifications are
in short supply in the pay-as-you go sector.

Permitting AIS, Inc as a full coverage provider could be seen as a short term non-regulatory fix to some
of the issues and concerns that have stemmed from the restructured observer program (i.e. the supply of
longline lead level 2 observers), or as a way to gain efficiencies and address the rising daily rate the
government is paying for partial coverage ($59/day increase over the last 3 years). These motivations are
stated on Page 29 of the 2015 North Pacific Groundfish and Halibut Observer Program Annual Report:
The majority of business is conducted by three of the four NMIFS certified observer providers. This
poolis down from a high of 10 certified providers in 1991. It is NMFS’s understanding that the pool
was reduced due to competition, so it is uncertain if a new provider could be competitive, or if the
impact would result in substantial increases in efficiency.

To reiterate, granting such a permit fundamentally changes the current observer program that observers
deploy into and out of, and how that coverage is funded. And the questions that must be answered are
more far-reaching than the ability for AIS to compete as full coverage provider. With their overhead
covered through their government contract, they will be able to compete, but at what cost to the program
and industry? The “substantial efficiencies” that are sought for the partial coverage program could result
in greater costs and negative outcomes further down the line. But we won’t really know that unless there
is full analysis of what impact adding AIS to the full coverage provider list would be. By choosing AIS
for the partial coverage program four years ago, NMFS avoided this analysis then, when the advantages
that might benefit the contract holder were speculative. Since then we’ve learned that those advantages
are very real and more significant than anyone imagined at the time.

Let us be perfectly clear, we do not object to competition. For decades now we have competed directly
with each other, and the result has been a well-respected and cost efficient observer program. Both the
industry and NMFS have benefitted from this, and the North Pacific observer program is often touted as
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the best in the country, if not the world. Our objection is competing on an un-level playing field which,
we believe, will diminish the North Pacific observer program over the long term, resulting in increased
costs, poorer data, and less flexibility. For this reason we believe the decision to approve or not approve
this application should not be rushed. It should be given a full and complete analysis and review,
publically vetted, and not considered under the standard, closed door permitting process.

Thank you for your consideration.

Sincerely,

o 7 /
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Michael Lake

Stacey Hansen
Saltwater Inc Alaskan Observers, Inc
cc: James Balsiger, Ph.D, Administrator, Alaska Region

Glenn Merrill, Adminstrator, Sustainable Fisheries
Doug Demaster, Ph.D, Director, AFSC
Chris Oliver, Executive Director; NPFMC
Dan Hull, Chair, NPFMC

Lisa Lindeman, NOAA Alaska GC

Tom Myer, NOAA Alaska GC

Bill Tweit, NPFMC

Craig Cross, NPFMC

Kenny Down, NPFMC

Steve Ignell, Deputy Director, AFSC
Chad See, Executive Director, FLC

Diana Evans, Council Staff, NOAA

p

Troy Quinlan
Techsea Intl.



May 24, 2016

Via E-mail:

Chris Rilling, Director

National Marine Fisheries Service

Fisheries Monitoring and Analysis Division

7600 Sand Point Way N.E. Seattle, WA 98115-6349

Dear Chris,

We are writing to address the matter of Lead Level 2 (LL 2) observer certification
requirements as well as the broader issue of how to reconcile the long term objectives and
needs of the industry in that regard with a more expedient remedy currently being proposed.
the certification of AIS, Inc. (AIS) as a provider to the pay-as-you go observer program. The
LL 2 certification process has been the subject of correspondence, discussion and study for
five years between members of the freezer longline industry, observer providers and NMFS.
Our purpose here is to reiterate the need for a viable long-term and comprehensive solution to
this problem and bring to your attention our concerns that such a goal should not be
considered fulfilled simply by certifying AIS. We are concerned that NMFS may intend to
forego council review and the public comment process and expedite the AIS certification as a
solution to the LL 2 problem.

First, it is important to understand that all the observer providers in the North Pacific,
welcome fair competition including certification of another observer provider, but only
through a process that does not unfairly benefit a new observer provider, such as AlS, while
unfairly restraining the opportunity of existing observer providers to compete in the North
Pacific fisheries that we have served for almost three decades.

There is no dispute that the path to LL 2 observer certification open to AIS is through
a restricted process not available to the other observer providers. Since 2011, AIS has
provided observers to a fleet of small fixed-gear vessels that no other provider has access to.
NMFS requires observers to meet minimum experience requirements before they can earn LL
2 status, but NMFS also defines a set so that an observer who samples a single pot gets
credited with the same amount of work as an observer who samples a 12-hour string on a
freezer longliner. Consequently, AIS has a built-in ability to produce LL 2 certified observers
much more quickly than other providers, and at zero cost to the freezer longline fleet. An LL
2 observer coming from small pot vessels to a freezer longliner for the first time most likely
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will have never used ATLAS nor worked around a flow-scale. These LL 2°s will displace far
more qualified observers who have the misfortune of being employed by companies no longer
able to compete for business covering the freezer longline fleet. Given the advantages AIS
will have, industry will soon enough have only one provider to turn to to secure L 2
observers.

NMEFS involvement in creating the opportunity available only to AIS through the
publicly funded contract — under which the AIS LI 2 observers have obtained thejr
certification — should compel NMFS to take a] steps necessary to avoid the appearance of
favoring one observer provider over all the others in the industry. Yet by certifying AIS’
application through a permitting process not subject to public scrutiny, NMFS would certainly
be demonstrating an intent to favor AIS at the expense of the other providers.

As you are aware, 50 C.F.R. § 679.50 sets forth specific requirements for LL 2
endorsements. The North Pacific observer providers have for years attempted to work with
NMES to implement necessary modifications to these requirements that would benefit the
[reezer longline flect by creating a viable, long-term supply of LL 2’s while at the same time
satisfying the agency’s concerns about the quality of the data observers collect on these
vessels. NMFS has now signaled its intent to bypass the process, certify the application of
AIS for short-term benefit, and in so doing will remove competition at the risk of diminishing
industry science. There is no precedent for NMFS to favor one observer provider over
another and to do so now will have long term consequences for the industry, in no small part
by making a mockery of NMFS’ oft-stated concerns about data quality.

While this letter focuses on LL 2 observers and freezer longliners, it is worth noting
that, once certified, AIS will not be limited to providing observers to this fleet. Their
advantages in this arena are easy to explain and are unarguable, but AIS’ status Vis-3-vis
NMFS may further benefit them as they pursue contracts in the rest of the pay-as-you go
universe. NMFS practices that seem innocuous to an outsider, such as providing a different
debriefing path to AIS that has the effect of vielding expedited debriefings, or taking steps to
ensure that AIS has the number of seats it needs in 2 given training, would confer meaningful
advantages. We do not intend to provide an exhaustive list of the actual or perceived
advantages their special status might produce—we only mean to point out that there is more
than one reason that deliberate, careful consideration should be given to their proposed
certification.

Approving AIS’ application prior to the Region’s release of its White Paper discussing
solutions to the LL 2 issue would be irresponsible and cynical. The interim modifications to
LL 2 qualifications instituted by NMFS over the past several years—reducing the required
number of sampled sets to 30, for instance_have bought time, but they in no way constitute a
viable, long term solution to the problem, and we expect to see alternative solutions offered
when the White Paper is released in October. Should the agency offer up alternative
approaches that level the playing field so that all providers can fairly compete to supply LI 2



ivauunal IVIANNE FiSheries Service

B&@£23,20164-Page3

Aobservers to the Freezer Longline fleet, then, and only then, should AIS® certification be
considered.

ool
James Balsiger, Ph.D - j;m.balsiger@noaa.ggg
Glenn Merrill - glenn.merrell@noaa.gev
Doug Demaster - doug. demaster@noaa . gov
Lisa Lindeman - 1isa.lindeman@noaa‘gcv

Tom Myer - tcm.gcak.meveg@noaa.gov
Dan Hull - danhullak@gmail . com

Chris Oliver - chris.oliver@noaa.gov
Bill Tweit - william.tweit@dfw.wa.gov
Craig Cross - craigc@starboats. com
Kenny Down - kennydown@comcast . net
Steve Ignell - steve.ignell@noaa.gov
Chad See - chadseefifreezeriongline. biz
Diana Evans - diaﬂa-evans@naaa.gov
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(206) 526-4000
May 26, 2016
Michael Lake
President, Alaskan Observers, Inc.
130 Nickerson, #206

Seattle, WA 98109
Dear Michael,

Thank you for your letter regarding AIS, Inc.’s application to become a full coverage observer
provider in the North Pacific groundfish fisheries. As described in the excerpted regulations at
§679.52 below, there is a process for reviewing and evaluating new provider applications. The
Regional Administrator is responsible for establishing an observer provider permit application
review board, comprised of NMFS employees, to review and evaluate an application. The review
board members have been appointed.

As described in the regulations, the review board is responsible for evaluating the completeness
of the application, the application's consistency with needs and objectives of the observer
program, or other relevant factors. Given the busy schedule preparing for the North Pacific
Fishery Management Council meeting in June, the review board has not had an opportunity to
review the application, but plans to do so following the June Council meeting. The review board
will consider the concerns raised in your letter to the extent that they are consistent with the
application review process and evaluation criteria described in regulation.

Thanks again for expressing your thoughts on this matter. Please feel free to contact me if you
have any questions or would like any other information.

Sincerely,

Chris Rilling
Fisheries Monitoring and Analysis Division

Cc: Stacey Hansen
Troy Quinlan
Jim Balsiger
Douglas DeMaster




§679.52 Observer provider permitting and responsibilities.

(a) Observer provider permit—(1) Permit. The Regional Administrator may issue a permit
authorizing a person's participation as an observer provider for operations requiring full observer
coverage per §679.51(a)(2) and (b)(2). Persons seeking to provide observer services under this section
must obtain an observer provider permit from NMFS.

(2) New observer provider. An applicant seeking an observer provider permit must submit a
completed application by fax or mail to the Observer Program Office at the address listed at
§679.51(c)(3).

(3) Contents of application. An application for an observer provider permit shall consist of a narrative
that contains the following:

(i) Identification of the management, organizational structure, and ownership structure of the
applicant's business, including identification by name and general function of all controlling management
interests in the company, including but not limited to owners, board members, officers, authorized agents,
and other employees. If the applicant is a corporation, the articles of incorporation must be provided. If
the applicant is a partnership, the partnership agreement must be provided.

(i) Contact information—(A) Owner(s) information. The permanent mailing address, phone and fax
numbers where the owner(s) can be contacted for official correspondence.

(B) Business information. Current physical location, business mailing address, business telephone
and fax numbers, and business email address for each office.

(C) Authorized agent. For an observer provider with ownership based outside the United States,
identify an authorized agent and provide contact information for that agent including mailing address and
phone and fax numbers where the agent can be contacted for official correspondence. An authorized
agent means a person appointed and maintained within the United States who is authorized to receive
and respond to any legal process issued in the United States to an owner or employee of an observer
provider. Any diplomatic official accepting such an appointment as designated agent waives diplomatic or
other immunity in connection with the process.

(iii) A statement signed under penalty of perjury from each owner, or owners, board members, and
officers if a corporation, that they have no conflict of interest as described in paragraph (c) of this section.

(iv) A statement signed under penalty of perjury from each owner, or owners, board members, and
officers if a corporation, describing any criminal convictions, Federal contracts they have had and the
performance rating they received on the contract, and previous decertification action while working as an
observer or observer provider.

(v) A description of any prior experience the applicant may have in placing individuals in remote field
and/or marine work environments. This includes, but is not limited to, recruiting, hiring, deployment, and
personnel administration.

(vi) A description of the applicant's ability to carry out the responsibilities and duties of an observer
provider as set out under paragraph (b) of this section, and the arrangements to be used.

(4) Application evaluation. (i) The Regional Administrator will establish an observer provider permit
application review board, comprised of NMFS employees, to review and evaluate an application
submitted under paragraph (a) of this sectiocn. The review board will evaluate the completeness of the
application, the application's consistency with needs and objectives of the observer program, or other




relevant factors. If the applicant is a corporation, the review board also will evaluate the following criteria
for each owner, or owners, board members, and officers:

(A) Absence of conflict of interest as defined under paragraph (c) of this section;
(B) Absence of criminal convictions related to:

(1) Embezzlement, theft, forgery, bribery, falsification or destruction of records, making false
statements or receiving stolen property, or

(2) The commission of any other crimes of dishonesty, as defined by Alaska State law or Federal
law, that would seriously and directly affect the fitness of an applicant in providing observer services
under this section;

(C) Satisfactory performance ratings on any Federal contracts held by the applicant; and
(D) Absence of any history of decertification as either an observer or observer provider;
(ii) [Reserved]

(5) Agency determination on an application. NMFS will send a written determination to the applicant.
If an application is approved, NMFS will issue an observer provider permit to the applicant. If an
application is denied, the reason for denial will be explained in the written determination.

(6) Transferability. An observer provider permit is not transferable. An observer provider that
experiences a change in ownership that involves a new person must submit a new permit application and
cannot continue to operate until a new permit is issued under this paragraph (a).

(7) Expiration of observer provider permit. (i) An observer provider permit will expire after a period of
12 continuous months during which no observers are deployed by the provider under this section to the
North Pacific groundfish or halibut industry.
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31 May 2016

Chris Rilimg, Director

Narional Marine Fisheries Serviee
Tisheries Monitoring and Analysis Divizion
7600 Saml Point Way N.E.

Scattle, WA 981155149

Dear Chris,

Thasks for responding to our leller regarding A1% and their application fur certiication in the DE-Gs- e
g0 observer program. While we believe AIS will likely meet the requirements under the regmlations vou
siTe, eomimon sense and pragmatism shonld inform how the & zeney procesds in this case. Should this
application be approved belore NMFS produces a long term, sustuinable fix to the LL2 sftuativn, AIS will
liwve been gifted contmacts worfl several million dollars awear, This would represent s huge hiz ta the
ather praviders  who have, by the way, workied for devades 1 secure this wark. True, AIS may il to
execute, but approving this application knowing ATS will gain such a competitive advantage and thes
erassing oaes fingers is hardly & responsible approsch to the decision at hiasd. Should the application he
appraved, clearly the muost likely rmeome will see the other praviders weakened and e fntewrity of the
Obsarver Progeim valled inls guestion,

Az your cloge vour letler, vou say, “Ihe Review Board will consider the concemns raised in vanr lefter Lo
the extent they ars consisteat with the epplication review pracess and evaluation criteria deseribed in
regulation.”  IFany of the concems raised in our leler are not consistent with the application review
pracess, then pulling this application betore the review bourd sl this time is premanie, The Agency hus
sigmificant diseretion as regards uny provider certification applivation, end now is the time to nse ir. To
eepeat: this application shomld be put on lwld witil such Gme 15 2 long-rerm, sustainable fix to the LL2
situation levels the playing Geld for ull providers.

President

P R e i i i i A e e SRS L




Jalv 16, 2002

Crenn Mermill

Assistant Regional Administrator, Sustainable Fisheries Division
Alasky Region NMES

Attn: Ellen Sebastiun.

POy Box 21668

Junesu, AK 998072 1668

Subfect: FOMS Dockes Numbor NOLLT MBS 2 T-827R Monitoring and Fafosrvemens

Reguirements in the Bering Seu and Aleution Islands Freezer Longline Flew
Dear Mr. Merrilf

Phope that afl is well m Alaska Region NMES and vour semmer in Juneau is goang well, Pless
aceept on behalt of all Freever Longline Coalition jF1.03 members the following comments in
response 1o the proposed rule request for comments us captioned above in the subject line and as
published in the Federal Register Vol, 77. No. 116 an Fraday. June 15, 2002, As well these
comments will address the Regulatory Impact Review and Environmental Assessment (RIR/EA )
prepared for this action and incorporated by reference in the proposed rule.

Phe FLU represents & Washington and Alaska based and owned Heet with operations in

Federal waters off the coast of Alaska. The vessel Members in the FLC represent 1004 of the
primary parties atTected by this proposed rule. This fleet is principaliv a Pacilic cod single
species directed fishery fleet, and. therefore, is nearly fully reliant en Pacific cod catch, While
some FLC companies may be submitting individual comments. in the interest of timely and
eificiont submission please aceept these comments v the TLC as o fully unsnimous position of
all parties directly targeted by this praposed rule,

The FLC is grateful o NMFS and the hard working staff whe bave worked on these management
and enforcement changes for some time. The BSAL freeser longline fleet has. for Many Lenrs,
been advocuting for changes in the protoco! tor estimating the catch of Pacific cod in this fleet,
Fheretore we preatly appreciute the effor of NMFS 1o address what has been, in our apinion, a
iongstanding shorteoming in the management of Pacitic cod catch. Much of the proposed rule
serves o address both our concerns and those of NMES. With only a few issues o be merolied
the FLA believes the proposed rule will serve s 2 template for a final rule and urges NMFS 1
ke the changes as requested below and publish the final rule withom delay

Wihike several items in the proposed rule and assoctited EARIR should be corrected or clarified
GUF IRtention is to address those issues by informal commnsunications s they are principails

secectarial i nature. Therefore we will inaimain the focus of these comments un the parEmon
voncern at hand. the requirement for Non-trawt Lead Level Twa (LLDy observers 1 serve on all

vessels choosing the seales option.




W respectfully request that NMI'S discard this requirement in the Final Rule for the follaw ing
TeasOns,

* Ihe requirement that only the most highly trained ohservers can be emploved to da
the work on a fixed gear lon liner choosing the seale pption is not supported by fact,
Exidence indicates these abservers are not necessary on a freezer longliner.

While we agree for the newd o more precisely estimate the catch of Pacific cod, and further
agrec that scales as outlined in the proposed rule are an agreeable manner to accomplish this
necessaty, the FLC Members unanimoush disagree with the need for increased observer
SXPCIICHCT 45 a Necessary Wol to accomplish this goal, Fundamentally the requirement 1o
mandate that onty federal ohservers with the hi ghest fevel of training wailable can work on
vesseds that hive arguably by far the simplest method of fishing for an ohserver o estimate, who
take fish at a very slow pace, svera very long time, and who are primarily targeting a single
species. is logically inconsistent,

the Freeser Longliners have been carrving the same fevel of observer coverage Tar many vears,
The proposed rule advocates the addition of a move o 10075 coverage on all freeser longline
vessels. the addition of scales w weigh all cod catch and CAMETE sy slems o monitor the proper
e of the scales. While other options exist within the rule, all FLC vessel owners have indicated
they will choose the scales oprion. This point is recognized in the analysis that accompanics the
rufe.! With these additional regquirements, maintaining the same level of experience and raining
for observers that we are currently carmying. and have carried for many vears, will elearh
accomplish the rules intent. The proposed rule identifies that iss intent is in providing for the
Cneedd for enhasiced carel accauniing. menitoring, and enforcement” and to Vimprove the
frevision of the accomsting fir alfocated guerda species - This can and should be accomplished
without the burdensome and potentially ruinoos reguirement for ondy LEL2 ohservers to senve
uhward these vessels. The proposed rule accomplishes all that is necessary without the
requitement for 112 ahservers on every boat,

Longhiners because of the telatively Jow catch overall and the one-Bish-at-a-time methiod o
lishing already allows an ohserver to count and w etgh more individual fish than o travwler
Precise estimates of bycateh, speeies composition amd discards can he casil v accomplished and
do not require anfy the highest experienced ohservers Participating in a single fisheries
cooperative these vessels luave fewer reguirements for estimates beyond cod cateh than most
ather vessels tishing in a guota share fishery, Current training already provides the observer with
all ot the necessary skills in working with the scales and other panticulars 1o work on board a
trecser lomgliner and ace urately provide catch and byeateh information s NMES onoa daily
hasis.,

W el unchanged the rule would separate the freerer lorgline fleet as the onls fixed gear eet in
eatstenes with this requirernent. In comparison o other leets with LL2 requirements, the frevrer
tongline Heet will harvest in 2012 4 maximum of L300 mt af Pacilic cod, Compare this et

Aegulatory Amendment to Moty Momtorng and Enforcemen: HBequinements in the BSA! Fresrer Longhine Flees
Reguiiton impat Review/! Envirgnmental Assesament, May 2012
* Hule, Federal Segister Vol 77, Mo, 116 { Friday, June 1%, 2017 / Proposed Buies, Sumirmary page 159735
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tes other fleets that have a 112 requirement such as the Hering Sea pollock fleet with cotch maore
thar fen times the amount of the freezer longliners in pollack alone. Another Lxampic i the
comples multi-species harvesters of the BSAL H&G trawi tleet that dircet fish on a dozen
separate Hatfish species in addition to Pacific cad. Atka mackere! and Pacitic Ocean Perch, 1he
HR&GE raw] fleet harvests many more tmes the harvest ol e freezer lomgliners with fewer
vessels of much larger processing capacity i fewer al sen days. To use the experienie in these
Neets as a demonsiration for a need fur Lead Level Two observers for smaller less prodluctive
freezer longliners, and further to use this rtionate 1o support & NMFES belief that therefore an
ohserver onboard a cod freever longliner should have 1o meel the same requirement is not
fogical conclusion and is no supperted in the proposed rile or the EARIR. Simply stating thar
NMES believes the reguirement is needed is net rationale to create huge regulatory burden for
mchistry

bt publishing the proposed rule as 1s NMES hus discounted the repeated catls during the
development of the rule by anadusiry Jeaders and the entise poot of NMFES contractors for the
ermplovment of observers. Repeatediy and consistently since the reguirement was fiest poised by
NMFES these experts have advised that the requirermnent tor Lead-Level Two ohservers was it
secessary for this fleet and would be a highl ¥ problematic regulation, perbaps resulting in the
stranding of vessels to the dock. Rather than aceept expert apinion. NMFS is choosing in liey o
push forward with the requirement for Lead-1 evel Twa abservers hased on the posilion that this
s nevessary in the case of the Freeser Ponpliners beeause it was found to he NECCSsan i
previous rationalized fisheries.

As amatter of fact inthe only discussion on other fixed gear fisheries operating in a quota share
am the EARIR stnes “The badibar and sabletich 0 programs vere introduced hifore
P99 and lead Tevel 2 reguirements have pot hevr introdficed fnte thase fisherviex No obsorvery
five been reguired in the hetlibuat fisherv 7 The vessels being are in muny regards more
comparable 1o the freezer lonpgline vessels, than are e farge trawl fisheries referenced by
NMES. a tew are in faut freezer longlisers. The sther fixed pear fishery perhiaps more in ine
with the methods of a freezer longliners thun g trawler is the Bering Sea vrab catcher processor
Heet This is a federal fishery, managed by deference 1o the state of Alaska and requires one
abserver aboard the catcher processar erab flees. No Eead Level Two abserver requirement exists
tos this similar feet,

While the halibut and sablefish [FOQ vessels will be. und we agree should be, receiving o higher
tevel ol observer coverage under the new restructyred observer program starting in 2013 no
requirement for L12 observers exists for goud reason. i1 sanply is not necessary on board a
longlines targeting a single specics. 1o tequire these vessels 1o only carry LL2 would make abom
as much seose as it does for the freerer fongline flea

The freczer longline fleet should have 1060% ohserver coverage as mamded in the proposed
fuke. we apree with thar, We also have agreed 1o the seale reguirement as 4 solution for more
precise estimates of the cod cateh. and we agree that one observer on board 3t all fimes is the
praper mansing reguirement, The addition of multiple-cantera systems on these vessels us
prioposed i the rule i< also an sceeptable addition tar the strengthening of management and
enfsreement.




- However. the concept referenced in the FA ¢ RIR analyvsis and the proposed rule that another
additional Taver of management and enforcement on o oo the foregoing is called tor, requiring
that every vessel in the fleet carry 2 112 centified observer to assure that regulations are adhered
. 15 simply not necessan when o msidering the pace of the longline fishery. Observed sets can
be compated to unobserved sets. g multiple camera systom is recording all possible sources of
bypass around the scale when the ohseryer is not in the area of the scale, The offload can be
monstored and compared 1o catch reconds if necessary. With these smaller fongliners the
sppartunity is simply not there for widespread deceplions as in the targer trawl lisherics and
there is absolmely no evidence. even antidetal, that & problem exists. This is a tishers that is weli
it i1 second year in a cooperative fishery and has been fishing for over 25 vears without any
history of deception on cateh that would Justify such a far reaching and financially damaging
regulation 1o be mandated

The CDOQ fixed pear longline catcher processor fleet no fonger has a requirement for lead level
twa observers. Untif recemly, as explained in detail in the FARIR. this fleel had a LL2
reguarement. This former requirement was on a smal! number ol vessels, and since the
requirement for LL2 was Jifted the flect has aot expertenced any adverse results. This
requirement was also far different than requiring this for the entire fleet as explained and
expanded on in the next section. We believe that the absence of any significant issues in this flew
since the LL2 requirement was discarded is further evidence that the requirement For 1.1.2
observers for the entire Heet is simply unnecessary. Considering the potentially massive
negative results to industry the requirement should be removed from the final rule,

*  The requirement that endy_the most hi hlv trained observers can be mploved to do
the work on a fixed sngliner will be unworkable in the long-term, The pool of
abservers available to fill this requirement will be guickly depleted and si nificant
irreparable harm will be caused to this fleet.

Letters’ signed by all of the companies in existence thas currently provide federal observers o
the freezer lomgline fleet indicate an inability for these providers to supply the anticipated
number of 112 ehservers going into the future if the propesed ride becomes law. There is
currently no alternate source o supply observers to the fleet. If NMFS does not reject this
requircment in the Final Rule it is our conclusion that the rule will cause lomg-term severe
and significant economic losses for our Members when these shortages occur. W adequane
abservers are not available in 3 timely matter the vessels will have twr choice but o stop lishing
and wait for an observer o become available, Consequently, the loss of fishing caused b
implementation of the proposed rule withouw granting the reguest o remaove the 112 reguinement will
cause instability i aur fishers. severely Hmit the ability of the vessels 1o plan Bshing aperations and
vause significant losses to the owners. operators and crew of these vessels that carmst be mitigated.

The Analysis for the EA 7 RIR delves imo the issue of LLZ availability in demb and determines
hat these observers will be difficuli (o get but will be avaifable, The analyvsis has several
shorteomings and completely misses the mark in several areas. Vising anecdotal mformation 1o
ke assumptions aboul a possible Ture the analysis makes to conclusion as 1o the facns
fasis for the preposed rules requirement that onfy 112 observers can be used on + essels selecting

Letter to NPFMC October 2011, aitached Letter to NMES May 2017, attached

]




the scales option. The analvsis is oaly mildly convictmg that we may be able w ind these
ohservers in year one of the program but after careéful review and discussions with the auther of
the EA C RIR anadvsis we are convineed the analysis itsell shows it will be tight and ey quickis
unravel amd become impossible at any price 1o 1 the vacancies,

The analysis indicates that cstimates usimng 2001 as a baseline the freczer bongline fheet “woudd
furve reguired 133 individual observers ™ while admitting the upper bound may be as high as
156, This range is possibly correct although Nuctuations are driven by Total Allocated Cach
(FAC). which is on the increase, which was not but should have heen taken inte account in the
analysais,

[he analysis goes on ta indicate that using a snapshot of only November 2001, 208 112
abservers were available. Had the requirement for certifeation 1o LL? been lower as is proposed
ba the rule the actual number woukd have been 2350 non-trawl LL2 observers that would have
been gualified under the proposed rule,” Again we accept that this is likely correct for one small
pericat of time and the ondy time that was looked at. This methodology falls far shortof a
viomplete analysis. This completely misses any look at whether these ohservers were also fraw]
LE2 centified. In other words these observers were not available 1o the freeser longliners as they
were likely deploved into the traw] fishers where they are newded and reguired. This is a majer
error 1 the analysis that causes all other projections on numbers of L2 observers that will he
avatlable in the future to the freezer longliners to be questionshle. The anulysis indicates that ow
ol the 208 non-iraw] abservers available in this time peril only 39 served on board freezer
tongliners.” The amabvsis questions why more were not deploved in the fleet but fails 1o look for
an answer when an answer was available. These observers were not availshle quite possibly
because they were deploved into other fisheries where they arc required.

the analysis recognizes that the pool of available observers with non-trawl LL2 centification was
crested by a past requirement that all CEX) fisheries have o 112 cortificed observer. This
requirement was mel with some difficulty, bat was met, primarily by the available training
platform for non-trawl sshservers being the entire non UL freever longline eet, This training
plattonn is being eliminated by the proposed rule. The analysis notes, that “almoss all of the
catcher provessors would choose the scales aption”™ In fact 1009 of the FLC members hase
irdivated that they will eventusily sefeet the seale option. Most will do so in the first vear with
the remainder doing o in vear two, Onee this oceurs the training platfisrm that ereated the
current pool of available non-trawl 112 observers, whatever the actual number of available
observers ms out to be, goes away,

While the analy sis drifts into an odd supposition and offers o solutiom to the lorgoing obyvious
prablem that “fr is possible, however, for the CONPrINe fo GERGREe tor Jiv memhery
CHIIPERNale sune vessels i earry an ohserver in addition to the lead fevel 2. amd the oshasryer
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el tiies obvain sampling experience necded 1o greadify for o feasd fevel 2 posivion” This

theary is Mawed from the get go. It is not possible that this will take place it actuality, not
because the FLC would not be willing to. at huge expense to fitself, ke up an observer training
program for NMES that would be fae out of the realm of any observer progeam camenily in
existence. but because federal faw mandates that we cannot request particelar individuals to weork
ost air vessels, The analysis notes this in an earlier section - Fishing firmis cannor request specific
aedivicluga!y fomd are profiibited from dixcriniaaiing on g nmumber of sther sroundy, imvclding

sex. ay welly W

In realisy i we did provide tainiog time for the Tederal observers there is o mwchanism
available 1o assure these observers would ever come back or he avatlable for our fJeet. The
aatysis itsell recognizes that “Observer aitrition iy Bt ™t andd fow phververs will be faking
frips onfy on fixed gear vessels™ and notes that the abservers themselves are nat prone lo be
Forud of the work aboard u freezer longliner ~ Anecdoral nforaiation frons indusiry observers
fndicates that many ohservers find freeser fongline work relatively less desirablo than some
her fepes of ofserver wark, Tie vessels ke refuivedy fong iripy, and a single observer must
affen work fong shitts, with little or no seep, often relatively exposed 1o the weather. 1o meet the
regrireme i of random sanpding vehedndes prepared in advance.”™ And another issue is noted
e the analysis “Observer companics. arted fishing firmys, are likely to be refuctanst o catped
shyervers fo flfill conmtractual commitments and serve o fishing vessels wien they do not wom

g
fer fin 50,

Another gross shoreoming ol the analyvsis as 1o its approach on the future availabilitn or 112
obseryers o the freever lomgline flect is the concept that if there were a shortage of ohservers.
which we contend is a certainty under the propased rule, the Ireczer longliners and observer
providers could simply “bid-up™ " the price offered to observers w encouragee them 1o obtain the
LLD certilicstion and work aboard the freczer longliners. This concept places Far too much
burden on the freezer fongliners which currently pay roughby S4060,00 per day for each abserver
including room and hoard and airfare and transportation to and from the vessel.

Fhere is abselutely no evidence that paving more will fis the praoblem of a lack of available
abservers, particularly to the degree that a lack of observers is projected by the observer
providers. in addition this must be placed imto comtext with the newly resteuctured observer
progrum that is vet to be implemented. Because of the structure of that program, ohservers will
be pand a higher rate than observers vureently warking on Ireeser longliners and an exodus 1o the
higher paying positions could eceur. The freezer longliners will already likely have to pay
more than the current rate to obtain any nhservers without adding the LL2 certified
requirement to the mix. “Now fhar the obserrer restructuring program, by increasing wages
e vesseds B the lesy than 106 prerveent sectar, will alse piit upneard pressuee on n G I Hay
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100 percent seeior " As previously siaed we do not believe 112 centitied ohservers are needed
on a freezer longliner to accurately and competentiy provide the necessary cateh informsion 1o
NMES. particularly with the scale aption, The current pool of observers we are now using. a mix
of LL2 certified and non-certified witl be more than suflicient, The analysis indicates that the
frecrer longliners are among the simplest platforms for observers, = i Heet reguires nae af the
awst steaighiforaard sampling siraregies of afl potenticd fived gear deplovments " We woukd
strongly contend that the freezer longtine fleet requires one of the most straightforward sampling
strdegios of all gear deplovments, period!

the final shostcoming in the rule that we would like to address is the manner in which the
amalysis relies on assumptions of a future. vet w he implemented. restructured observer program,
to become nearly the oaly sole training proumnd Jeft for a new observer 1o pain the expericnes 1w
bevome a nonstrawl LL2 observer. I for no other reason the 11,7 reguirement in the rule should
be dropped because until the new program is implemented and has fully functioned for several
vears, we have no idea whether the analvsis is correct in its assumptions as w how many L2
abservers will be erented in the future program. And certainly there is no factoal evidence that
the program will function as outlined in the analyvsis. Tuke for instance the fellowing guotes fram
the analysis as an indication as to the difficulty of predicting the future avaslability of the 112
observers lor our fleet;

“The development of a couperattve hased fishery is expected 1o {vad 1o chunges in the durarion
if fishing aned the number of vesvels participating in the fivhery. Thiv makes accirately
extimaling ohserver demand i the fatiee difficudt™™ This leaves out the singlc most importan
driver. that being Allowable Biological Cateh and Total Allocated Catch or ABC and TAC The
analysis was based primarily on 2011 numbers for estimated needs of vhservers, The TAC in
JOLE was 2280000 mt but in 2012 rose 10 261.000.00 m1 an inerease of over 3%, the 2013 TAC
could be as high as 319000 mt or 4 70% rise over the lone 2011 vear used in the analyvsis as g
basis for L2 Glbserver needs. This approach again talls short by failing 10 recognize that a
freeser Jongline tlect can only cateh fish at a certain rate and a rise in TAC eyuates to a similag
Fise in abserver coverage requirement.

Fvers an the assumption that this future program functions as antivipated in the analvsis there is
absolutely no assurance tha these pewdy created 112 ohservers will want ta. or will have the
abifity to. move s the freerer longline Heet as they will be w orking under a wholly separate
abserver program. The work these observers do s considered “contract work™, observers are mwel
always guaranteed to be available. the anady sis does not aceount lor factors such as higher
cducation. raising a family and ohservers working in another job that witl cortamly account tor
abservers with experience and 112 cenificates nim cheosing w become freezer kingline
abservers. Right nony all observers that want 1o work ane working: other Lselors contribute o thy
tmover rate, nature of the work. personal relationships and being on Jand vs. water. The

apalyses and the rule fail 1o recognize the many barriers that will exist between “contract
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observers” {in the vel 1o he implemented abservor restructuring progream) and “pay as vou go
observers” (observer pool currently available to the freeser ton slinersy

Closing:

The concept w require Nonetrawl] Lead | evel Two (LL2} rematns as our paramount concern with
the rule ax proposed. Of further concern is the fact that NMES stad ) and the authors of the
proposed mle have discounted an entire industry comprising every individual directiy altected by
this rube and further has ipnored the advice of every single observer provider vennpany who
contracts with NMFES to provide these observers, Mot only has NMEX disregarded the entire
indusiry who first requested the changes as outlined in the praposed rule and their own expen
contractors. both of who have clearly articulated mujor issoes with the inereased abserver
certification as proposed in the rule but funther uses Jawed ratienale (o support its pesition on the
necessity of including the requirement for increased obseryer training,

W respectiully reguest that NMES discard the 112 requirement tor those vessels selecting the
seale option in the Final Rule for the above albrementioned pood cause.
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