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Case Activity: 

On May 24, 2024, plaintiffs filed a motion in the United States District Court for the District of Alaska alleging 
Amendment 16 to the Salmon Fishery Management Plan and implementing regulations—issued May 1, 2024—
are inconsistent with the Court’s order that NMFS implement a new rule that complies with previous court orders 
and the Magnuson-Stevens Fishery Conservation and Management Act (MSA) by May 1. The motion to enforce 
requests that the Court vacate Amendment 16. Federal Defendants and Defendant-Intervenors filed their 
respective responses opposing to the motion to enforce on June 4, and a status conference was held June 5.  

Separately, on May 29, 2024, plaintiffs also filed a new complaint challenging Amendment 16 as inconsistent 
with the MSA, the Administrative Procedure Act, and the National Environmental Policy Act.  

Status/Next Steps: 

Plaintiffs stated they will file a reply to the oppositions to the motion to enforce by Monday, June 10. The court 
has scheduled oral argument on that motions for Friday, June 14. Federal Defendants must file an answer and an 
administrative record in the new action 45 days from the date the complaint was served on the U.S.  

Attached: Plaintiffs’ Motion to Enforce Judgment and Complaint, Federal Opposition to the Motion to Enforce, 
and the State of Alaska’s Opposition to the Motion to Enforce. 
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I. INTRODUCTION 

On December 20, 2023, the Court held a status conference. See Dkt. 119. Plaintiffs 

United Cook Inlet Drift Association and Cook Inlet Fishermen’s Fund (collectively 

“UCIDA”) alerted the Court to its concern that this case was heading for a trainwreck in 

May 2024. See Dkt. 121-1 at 2. That trainwreck is here.   

NMFS issued regulations implementing Amendment 16 to the Salmon FMP on 

April 30, 2024. Unfortunately, Amendment 16 did not cure many of the defects of its 

predecessor, Amendment 14. Instead, NMFS continues to try and preserve, adopt, and 

defer to state management objectives for the Cook Inlet salmon fishery. The result is worse 

than the status quo. State management objectives, policies, and decisions are still driving 

the management framework, but UCIDA members now must (in the next few weeks) 

secure new federal permits and install expensive and unnecessary monitoring equipment 

in order to even have the very limited opportunity to fish in federal waters. 

The Court, however, is not powerless to prevent this endless cycle. The Court’s 

Remedy Order requires NMFS to “issue regulations implementing a new FMP amendment 

that is consistent with the Court’s Summary Judgment Order [(“SMJ Order”)] and the 

previous orders in this litigation, and complies with the Magnuson-Stevens Act [(“MSA”)], 

the APA, and all other applicable laws by no later than May 1, 2024.” Dkt. 103 at 10. 

NMFS met the deadline, but not the substance. Amendment 16 does not comply with the 

Court’s SMJ Order, the previous orders in this litigation, or the MSA. UCIDA requests that 
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the Court enforce its Remedy Order, vacate Amendment 16, and require NMFS to produce 

a compliant FMP amendment.  

II. BACKGROUND 

The Court’s SMJ Order contains a detailed history of this litigation, see Dkt. 67 at 

3–13, and UCIDA does not repeat it here other than to provide context to understand 

NMFS’s current decision.  

Amendment 12 

On December 21, 2012, NMFS approved Amendment 12 to the Salmon FMP. See 

Dkt. 67 at 8. Amendment 12 removed Cook Inlet from the Salmon FMP in order to defer 

management to the State of Alaska. See id. In 2016, after four years of litigation, the Ninth 

Circuit concluded that NMFS had “shirk[ed]” its statutory duty to provide an “FMP for 

each fishery within its jurisdiction requiring conservation and management.” United Cook 

Inlet Drift Ass’n v. Nat’l Marine Fisheries Serv., 837 F.3d 1055, 1063 (9th Cir. 2016) 

(UCIDA I). The court explained, “[t]he Act makes plain that federal fisheries are to be 

governed by federal rules in the national interest, not managed by a state based on parochial 

concerns.” Id. The court rejected arguments that the MSA “does not expressly require an 

FMP to cover an entire fishery” because “the statute requires an FMP for a fishery, a 

defined term. See 16 U.S.C. § 1802(13).” Id. at 1064. The case was remanded to NMFS to 

fix this problem.  
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Amendment 14 

On November 3, 2021, NMFS approved Amendment 14 to the Salmon FMP. With 

Amendment 14, NMFS tried to defer to the State of Alaska in a different way—by closing 

all fishing in federal waters. Amendment 14 determined that “‘[t]he Cook Inlet salmon 

fishery includes the stocks of salmon harvested by all sectors within State and federal 

waters of Cook Inlet,’” Dkt. 67 at 20 (quoting record), and that Optimum Yield (“OY”) 

“for the Cook Inlet salmon fishery is set to ‘the level of catch from all salmon fisheries 

occurring within Cook Inlet (State and Federal water catch) . . . .’” Id. at 23 (quoting 

record). In other words, OY is whatever the state has allowed under state management. But 

the Court explained that this was another unlawful deferral as it made “federal management 

standards in form rather than substance,” violating the instructions in UCIDA I. See id. at 

22−23.  

The Court also explained that OY based on state harvest levels violated National 

Standard 1—the obligation to set the “optimum yield from each fishery” and to do so on 

“‘the basis of maximum sustainable yield [“MSY”] from the fishery.’” Id. at 26−27 

(quoting 16 U.S.C. § 1802(33)). As the Court explained, “[b]ootstrapping statutorily 

required management measures, such as MSY and OY, to the actual number of fish caught 

in the Cook Inlet, as determined by the State of Alaska, summarily casts the decision of 

what constitutes ‘the amount of fish which . . . will provide the greatest overall benefit to 

the Nation’ to the Alaska Department of Fish and Game.’” Dkt. 67 at 29 (quoting 16 U.S.C. 

§ 1851(a)(1)). 
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As a result of these (and many other) violations, the Court ordered that NMFS “shall 

issue regulations implementing a new FMP amendment that is consistent with the Court’s 

[SMJ] Order and the previous orders in this litigation and complies with the [MSA], the 

APA, and all other applicable laws by no later than May 1, 2024.” Dkt. 103 at 10.  

Amendment 16 

NMFS violated the substantive requirements of the Court’s order when it published 

final regulations implementing Amendment 16. Dkt. 132 at 1. As the Court is aware, the 

North Pacific Fishery Management Council (“Council”) refused to develop an amendment, 

so NMFS had to do it alone. Dkt. 98-1 at 2. Unfortunately, Amendment 16 finds yet another 

way to defer to the State of Alaska. 

 In Amendment 16, NMFS concludes that the MSY is either (a) the number of 

surplus fish over the state’s escapement goals or (b) the historical harvest that has been 

allowed by the state. Ex. 1 at 2. NMFS determined that MSY applies to all fishing for 

stocks in state and federal waters. Ex. 1 at 2 (“MSY is specified for salmon stocks and 

stock complexes in Cook Inlet”). NMFS then determined that OY would be a range that 

includes all historical catches that the State of Alaska has allowed in federal waters only, 

between 1991 and 2021, and that all other surplus fish are allocated to the state to manage 

as it pleases. Ex. 1 at 2. And although in Amendment 14 NMFS claimed that “the OY for 

the Cook Inlet salmon fishery is set to ‘the level of catch from all salmon fisheries occurring 

within Cook Inlet (State and Federal water catch) . . .’” (Dkt. 67 at 23), NMFS now claims 

that OY is only for federal waters. Ex. 1 at 2.  
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 The salmon season is set to begin in the middle of June. The total surplus of sockeye 

salmon alone (above escapement goals) in Cook Inlet is expected to be more than 3.72 

million fish. Ex. 6 at 1. NMFS’s proposed harvest limits this summer will allow harvest of 

only (at most) 492,100 sockeye, not to mention the unknown significant surpluses of other 

salmon species in Cook Inlet that will go unharvested. Ex. 7 at 3; see also Ex. 6 at 7.    

III. LEGAL STANDARD 

The Court retained jurisdiction during remand “to ensure full and timely compliance 

with all aspects of the remedy” detailed in its Remedy Order. Dkt. 103 at 11. The applicable 

legal benchmarks—the MSA and other applicable law—are described in the Court’s SMJ 

Order. See Dkt. 67 at 13–15. Amendment 16 must comply with these laws and with “the 

Court’s [SMJ] Order and the previous orders in this litigation.” Dkt. 103 at 10.  

A federal court has authority to manage its proceedings, vindicate its authority, and 

effectuate its decrees. See Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 

(1994); Peacock v. Thomas, 516 U.S. 349, 356 (1996). A motion to enforce a court’s 

previous judgment may be granted if the moving party demonstrates that its opponent has 

not complied with the terms of the judgment. State of California v. U.S. Dep’t of Lab., 155 

F. Supp. 3d 1089, 1096 (E.D. Cal. 2016). The exercise of this authority is “particularly 

appropriate” when a case returns to a court on a motion to enforce the terms of its mandate 

to an administrative agency. See Int’l Ladies’ Garment Workers’ Union v. Donovan, 733 

F.2d 920, 922 (D.C. Cir. 1984). 

“The Court should grant a motion to enforce if a ‘prevailing plaintiff demonstrates 
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that a defendant has not complied with a judgment against it.’” Sierra Club v. McCarthy, 

61 F. Supp. 3d 35, 39 (D.D.C. 2014) (citation omitted). “In determining whether an agency 

has complied with the terms of a remedial order on remand, the Court is guided not only 

by the text of that order but also by its relevant opinions.” Anglers Conservation Network 

v. Ross, 387 F. Supp. 3d 87, 93 (D.D.C. 2019) (citing City of Cleveland, Ohio v. Fed. Power 

Comm’n, 561 F.2d 344, 346–47 (D.C. Cir. 1997)). Conversely, if a plaintiff “has received 

all relief required by that prior judgment, the motion to enforce is denied.” Flaherty v. 

Pritzker, 17 F. Supp. 3d 52, 55 (D.D.C. 2014) (citation omitted). 

On a motion to enforce, a court is permitted to grant relief necessary to ensure 

compliance with the court’s prior orders and the law. See Armstrong v. Newsom, No. 94-

CV-02307 CW, 2024 WL 1221955, at *20 (N.D. Cal. Mar. 20, 2024) (granting motion to 

enforce when defendants failed to comply with the court’s order and the Americans with 

Disabilities Act). When defendants persist in non-compliance, multiple motions and orders 

to enforce may be necessary. See id. at *3, *20 (describing two prior motions to enforce 

that were granted and ruling that a third enforcement order was necessary). When 

additional remedial measures are necessary to bring defendants into compliance with the 

court’s order and the law, these additional measures—if intended and tailored for this 

purpose—may be awarded. See id. at *18. A court’s enforcement jurisdiction is grounded 

in “the interest of the judicial branch in seeing that an unambiguous mandate is not blatantly 

disregarded by parties to a court proceeding.” Int’l Ladies’ Garment Workers’ Union, 733 

F.2d at 922. 
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IV. ARGUMENT 

UCIDA’s members have run out of time. If administrative law really permits a 

perpetual cycle of litigation with repeated violations by the government that are never 

corrected—as NMFS has suggested—then UCIDA’s members will lose (despite winning 

on the merits) because they cannot outlast the government. This Court ordered NMFS to 

prepare a lawful FMP amendment that complied with the Court’s Orders. Amendment 16 

is neither lawful nor compliant, and this motion focuses on two foundational reasons why 

it is not. They go to the very heart of Amendment 16 and form the bedrock that the 

amendment’s infrastructure is built on. Like a house of cards, when these foundational 

errors are corrected, the remainder of Amendment 16 falls. UCIDA respectfully requests 

that this Court immediately vacate Amendment 16 for failure to comply with the Court’s 

Remedy Order and order the parties to mediation to develop interim measures for the 

period until a lawful and compliant FMP is developed.  

A. Amendment 16’s OY defers entirely to the state in violation of the 
Court’s SMJ Order and in violation of the law. 

The MSA requires that “[a]ny [FMP] which is prepared by any Council, or by the 

Secretary, with respect to any fishery, shall . . . assess and specify the present and probable 

future condition of, and the maximum sustainable yield and optimum yield from, the 

fishery, and include a summary of the information utilized in making such specification.” 

16 U.S.C. § 1853(a)(3) (emphasis added). The MSA provides further that:  

The term “optimum,” with respect to the yield from a fishery, means the 
amount of fish which—(A) will provide the greatest overall benefit to the 
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Nation, particularly with respect to food production and recreational 
opportunities, and taking into account the protection of marine ecosystems; 
(B) is prescribed on the basis of the maximum sustainable yield from the 
fishery, as reduced by any relevant social, economic, or ecological factor; 
and (C) in the case of an overfished fishery, provides for rebuilding to a level 
consistent with producing the maximum sustainable yield in such fishery.  

16 U.S.C. § 1802(33). The MSA also provides that an FMP’s “[c]onservation and 

management measures shall prevent overfishing while achieving, on a continuing basis, 

the optimum yield from each fishery for the United States fishing industry.” 16 U.S.C. 

§ 1851(a)(1).  NMFS acknowledges these statutory provisions. See, e.g., Ex. 4 at 38. 

 In Amendment 16, NMFS explains that “the OY range for the Cook Inlet EEZ 

salmon fishery is specified as the range between the average of the three lowest years of 

total estimated EEZ salmon harvest and the three highest years of total estimated EEZ 

salmon harvest from 1999 to 2021.” Ex. 4 at 49. This definition of OY violates the Court’s 

Orders and the MSA for multiple reasons.  

 First, NMFS has chosen a measure of OY that ensures full-scale deferral to the State 

of Alaska. The Court explained that under state management, “the commercial harvest of 

salmon from the Cook Inlet has decreased significantly over the past two decades.” Dkt. 67 

at 7. Yet, inexplicably, NMFS relies entirely on performance from the past two decades of 

unlawful management to define the level of yield that is optimum in the Cook Inlet EEZ. 

See Ex. 2 at 128–29. Because NMFS’s OY range includes the average of the three lowest 

years and the average of the three highest years of total estimated EEZ salmon harvest from 

1999 to 2021, see Ex. 2 at 128–29, NMFS has set an OY range that accounts for nearly 
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every possible harvest scenario that has occurred in the last two decades under state 

management. This is deferral.  

 In Amendment 14, NMFS closed the Cook Inlet EEZ so that the state could 

exclusively manage the Cook Inlet salmon fishery by permitting commercial fishing only 

in state waters. Ex. 2 at 5. NMFS was told it cannot just close the EEZ so, with Amendment 

16, it did the next closest thing. It created a “Cook Inlet EEZ salmon fishery” that is 

designed, quite intentionally, to maintain the status quo—i.e., facilitating state 

management. In the final rule, NMFS itself explains that “[b]ecause EEZ fishing 

opportunity is expected to be similar to the status quo under this action, salmon harvests in 

the Cook Inlet EEZ Area and other areas of Cook Inlet are expected to remain at or near 

existing levels.” Ex. 1 at 30. NMFS states that “[i]n the near-term, this action is not 

expected to result in the harvesting of significantly more or less salmon in the Cook Inlet 

EEZ.” Id.; id. at 34 (“This action is expected to maintain Cook Inlet EEZ salmon harvests 

at or near existing levels.”).  

 But the Court explained in its SMJ Order:  

“[F]ederal fisheries are to be governed by federal rules in the national 
interest.” Bootstrapping statutorily required management measures, such as 
MSY and OY, to the actual number of fish caught in the Cook Inlet, as 
determined by the State of Alaska, summarily casts the decision of what 
constitutes “the amount of fish which . . . will provide the greatest overall 
benefit to the Nation” to Alaska’s Department of Fish and Game. . . . 

. . . . The plan for continuous federal management cannot consist of the 
agency abandoning its responsibilities in favor of deferral to the State. This 
approach would open the door for state management that is inconsistent with, 
and free from, oversight by the federal agencies ultimately tasked with 
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conservation and management of the fishery. . . .  

The administrative record is replete with justifications from NMFS for why 
the State of Alaska should continue to manage salmon stocks in the Cook 
Inlet EEZ, but fails to wed State management of the Cook Inlet salmon with 
proper standards for determining the OY of that fishery.  

Dkt. 67 at 29–31 (emphasis in original). This is déjà vu all over again. The only substantive 

difference between Amendment 14 and Amendment 16 for OY purposes is that a portion 

of the fishing under the state’s management goals will take place in the EEZ. NMFS has 

“[b]ootstrapp[ed] statutorily required management measures, [i.e.,] OY, to the actual 

number of fish caught in the Cook Inlet, as determined by the State of Alaska.” Id. at 29. 

This directly violates the Court’s SMJ Order.  

 Second, NMFS’s measure of OY violates National Standard 1. It’s been said that 

“if you aim at nothing, you will hit it every time.” This is precisely what NMFS has done 

by setting OY “as the range between the average of the three lowest years of total estimated 

EEZ salmon harvest and the three highest years of total estimated EEZ salmon harvest from 

1999 to 2021.” Ex. 4 at 49. National Standard 1 requires the FMP amendment to include 

“[c]onservation and management measures [to] prevent overfishing while achieving, on a 

continuing basis, the optimum yield from each fishery for the United States fishing 

industry.” 16 U.S.C. § 1851(a)(1). But NMFS’s OY is set to achieve the status quo—

deferral to the state—not the optimum yield from the Cook Inlet salmon fishery as the 

MSA directs. This Court already held that OY based on state harvest levels violates 

National Standard 1. See Dkt. 67 at 26–27.  
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 Third, NMFS’s measure of OY is not based on MSY, as required. The MSA 

provides that OY must be prescribed “on the basis of the maximum sustainable yield from 

the fishery.” 16 U.S.C. § 1802(33). In Amendment 16, “MSY is specified for salmon stocks 

and stock complexes in Cook Inlet,” but for OY, NMFS has arbitrarily cut these salmon 

stocks and stock complexes up based on a jurisdictional boundary. See infra Section IV.B. 

Further, OY is based on a range of catch under state management, not on MSY. This too 

is deferral and a violation of the MSA.       

Fourth, the FMP must set and specify the OY from the “fishery,” a defined term. 

16 U.S.C. § 1853(a)(3). The FMP only sets OY for NMFS’s artificially defined “Cook Inlet 

EEZ salmon fishery.” Ex. 4 at 49; see also Ex. 1 at 11; Ex. 2 at 128–29. As explained 

below, NMFS has improperly defined the “fishery” for purposes of the scope of its FMP 

amendment, which is another reason Amendment 16 is unlawful. See infra Section IV.B.  

 Because NMFS has chosen to include an OY measure that is entirely deferential to 

the State of Alaska, Amendment 16 violates the Court’s Orders, which do not permit 

deferral to the state.  

B. NMFS again shirks its duty by disregarding the statutory definition of 
“fishery.”   

1. The FMP, OY, and MSY all must cover the “fishery.”  

The MSA requires NMFS to prepare an FMP “for each fishery under its authority 

that requires conservation and management.” 16 U.S.C. § 1852(h)(1) (emphasis added). 

Each FMP must achieve “the optimum yield from each fishery.” Id. § 1851(a)(1) (emphasis 
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added). Optimum yield must be prescribed “on the basis of the maximum sustained yield 

from the fishery . . . .” Id. § 1801(33) (emphasis added). 

“Fishery” is “a defined term.” UCIDA I, 837 F.3d at 1064. It means: “(A) one or 

more stocks of fish which can be treated as a unit for purposes of conservation and 

management and which are identified on the basis of geographical, scientific, technical, 

recreational, and economic characteristics; and (B) any fishing for such stocks.” 16 U.S.C. 

§ 1802(13). “Fishing” is defined broadly to include all catching and harvesting of fish. See 

16 U.S.C. § 1802(16). In addition, a “stock of fish” means “a species, subspecies, 

geographical grouping, or other category of fish capable of management as a unit.” 16 

U.S.C. § 1802(42).  

There is some discretion built into subsection (A) of the MSA’s definition of a 

“fishery.” For example, a “fishery” can be one stock of fish or more than one stock if the 

stocks can be combined as a unit for purposes of conservation and management. See 16 

U.S.C. § 1802(13)(A). The stock or stocks of fish that make up a fishery are to be identified 

based on “geographical, scientific, technical, recreational, and economic characteristics.” 

See 16 U.S.C. § 1802(13). But subsection (B) of the definition of a “fishery” does not 

contain any discretion. Once the stock or stocks of fish at issue have been defined based 
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on the listed characteristics, subsection (B) requires that a “fishery” includes “any fishing 

for such stocks.”1 16 U.S.C. § 1802(13)(B).2  

Simply put, the definition of “fishery” dictates the scope of the FMP that NMFS is 

required to prepare. It dictates the scope of both OY and MSY. A fishery includes “any 

fishing for such stocks” without distinction for whether such fishing is occurring in waters 

under NMFS’s authority or in waters under state authority.  

2. Amendment 16 contorts the definition of fishery to unlawfully 
allow continued state control over the fishery. 

This Court already admonished NMFS that “[d]efinitional semantics cannot 

substitute for actual management . . . .” SMJ Order at 25. NMFS did not get the message. 

With Amendment 16, NMFS agrees that MSY must be set for the “fishery,” which 

includes all fishing for salmon stocks in Cook Inlet, both in state and federal waters. Ex. 1 

at 2. NMFS explains the MSA requires that “[b]ecause MSY must be defined in terms of 

stocks or stock complexes, this definition of MSY does not subdivide between State and 

EEZ waters in Cook Inlet.” Ex. 1 at 11. This is logical and required by the statute. The 

 
1 The MSA does not say “any [federal] fishing for such stocks.”   
2 This definition of “fishery” makes sense in the historical context of the MSA. Prior to 
the MSA, “the United States asserted authority only over waters up to twelve nautical 
miles from the coastline, and there was substantial concern that foreign fishers were 
depleting American fisheries.” UCIDA I, 837 F.3d at 1058 (emphasis added). In response, 
the MSA “extended federal jurisdiction to 200 miles from the coastline and regulated 
foreign fishing in that area.” Id. (citations omitted). The MSA also included a 
requirement that the scope of an FMP include “any fishing” taking place in the “fishery,” 
in what was likely a response to concerns about fishing outside of the EEZ harming 
American fisheries and national interests. 
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MSA requires every FMP to “assess and specify … the maximum sustainable yield and 

optimum yield from [] the fishery,” 16 U.S.C. § 1853(a)(3) (Required Provision 3), and as 

explained above, “fishery” is defined in terms of stocks of fish and any fishing on those 

stocks, 16 U.S.C. § 1853(13). 

But NMFS’s next step is inexplicable. NMFS concludes that for OY, the word 

“fishery” means something different. For OY, NMFS says “the fishery is properly defined 

as all harvest of co-occurring salmon stocks in the Cook Inlet EEZ.” Ex. 1 at 11. This is 

definitional semantics run amuck. When Congress instructed that every FMP must “assess 

and specify … the maximum sustainable yield and optimum yield from [] the fishery,” 

assuredly it did not mean “the fishery” was a different thing for “maximum sustainable 

yield and optimum yield.” 16 U.S.C. § 1853(a)(3). Indeed, Congress left no room for such 

semantics when it defined the term fishery to mean a “stock of fish” and “any fishing for 

such stocks.” 16 U.S.C. § 1802(13) (emphasis added). This defined term means the same 

thing regardless of whether it applies to the scope of the FMP (for “each fishery”), the 

obligation to set OY (for “each fishery”), or the statutory definition of OY (as the “yield 

from a fishery” established on the basis of “maximum sustained yield from the fishery”). 

16 U.S.C. § 1852(h)(1), § 1853(a)(3), § 1802(33). In each case, “fishery” is the same 

“defined term.” UCIDA I, 837 F.3d at 1064. 

Equally problematic, this is just deferral all over again. NMFS is required to “assess 

and specify” the OY for the fishery, which ensures the “yield from a fishery” that will 

“provide the greatest overall benefit to the Nation.” 16 U.S.C. § 1853(a)(3), § 1802(33). 
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NMFS did not do that here. Instead, it described OY for part of the fishery, leaving OY for 

the entire fishery to the discretion of the State of Alaska. NMFS thus, again, improperly 

elevates state parochial interests over the federal interests, and the MSA’s standards. 

UCIDA I, 837 F.3d at 1063. By cabining OY to federal waters, NMFS ensures that it has 

no involvement in how the “fishery” as a whole—the stocks of fish and any fishing for 

those stocks—will be managed to meet the goals of the MSA. 

NMFS tries to create jurisdictional roadblocks for itself by claiming the scope of the 

FMP must only cover the EEZ waters and that it has no authority to require the state to 

comply with OY within state waters. Ex. 1 at 9. But “fishery” is defined in terms of a “stock 

of fish” and “any fishing” on that stock, not on the basis of jurisdictional boundaries.3 

NMFS is statutorily required to prepare an FMP for the “fishery” and “assess and specify 

… optimum yield from [] the fishery.” 16 U.S.C. § 1852(h)(1), § 1853(a)(3). The fact that 

a stock passes through more than one jurisdiction may present logistical challenges in 

 
3 NMFS’s jurisdictionally bound “fishery” completely leaves out the non-discretionary 
subsection (B) of the definition. As explained above, the term “fishery” for purposes of 
dictating the scope of an FMP is defined to include “any fishing on such stocks.” 16 U.S.C. 
§ 1802(13)(B). NMFS readily acknowledges that there are multiple fishing sectors that fish 
for the same stocks of fish that pass through the EEZ. See Ex. 1 at 9 (“NMFS will establish 
catch limits for the Cook Inlet EEZ that are based on achieving escapement goals as defined 
in the Federal stock assessment, while accounting for both State and Federal expected 
harvests”; “total harvest of Cook Inlet salmon stocks will continue to occur predominately 
within State waters”); id. at 9–10 (“NMFS must necessarily account for projected removals 
from State-managed fisheries in setting the harvest levels for the Cook Inlet EEZ Area.”). 
The MSA requires that the scope of NMFS’s FMP must include “any fishing on such 
stocks.” There is no jurisdictional wiggle room in subsection (B) of the definition of 
“fishery.” 
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achieving OY for the “fishery,” but NMFS cannot shirk its statutory duty to “assess and 

specify” OY for the fishery just because Congress gave it a difficult task. Indeed, until 

NMFS prepares an FMP for the fishery and assesses and specifies OY for the fishery, there 

is no way to know whether the state can, or will, manage fishing in state waters in a manner 

consistent with OY.4 Simply put, NMFS cannot shirk its statutory duty to assess and 

specify OY simply because OY (once specified) might be difficult to achieve in practice. 

As the Court explained, “‘avoid[ing] the introduction of an additional management 

jurisdiction’” is an “insufficient justification[] for the abdication of federal management 

authority.” Dkt. 67 at 29. 

Indeed, NMFS’s own regulations contemplate that an FMP should include 

conservation and management measures for state waters, even though it may not be able to 

enforce them. 50 C.F.R. § 600.320(d)(2) (FMP “should include conservation and 

management measures for that part of a management unit within U.S. waters,[5] although 

the Secretary can ordinarily implement them only within the EEZ.” (emphasis added)). 

NMFS’s regulations further explain that “[w]here state action is necessary to implement 

measures within state waters to achieve FMP objectives, the FMP should identify what 

 
4 The State has publicly said that it “would not accept a delegation of management authority 
for the Cook Inlet EEZ salmon fishery under the conditions that would be necessary to 
comply with the MSA,” i.e., that it will not manage fishing in state waters consistent with 
the MSA. Dkt. 98-1 at 2. The State’s failure to manage in state waters to meet OY or MSY, 
or based on the best available science, has caused Plaintiff’s members significant harm 
over the past two decades.   
5 The term “U.S. waters” includes state waters. 16 U.S.C. § 1802(45) (“The term ‘United 
States’ when used in a geographic context, means all the States thereof.”). 
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state action is necessary, discuss the consequences of state inaction or contrary action, and 

make appropriate recommendations.” Id.  

NMFS did not do any of that here. By limiting the scope of its FMP and its measure 

of OY to federal waters, NMFS makes no assessment of what level of fishing on Cook 

Inlet stocks will provide the greatest benefit to the nation (the primary purpose of OY as a 

conservation and management measure under National Standard 1), makes no assessment 

of what state actions are necessary to achieve that (unidentified) level of optimal harvest, 

provides no discussion of the consequences of the state continuing the status quo, and 

provides no recommendations to the state on what it could do differently. Instead, NMFS 

continues to defer to the state, repeating the same problems from Amendments 12 and 14. 

The artificially narrow scope of NMFS’s FMP and NMFS’s failure to assess, 

specify, or set measures to achieve OY for the fishery is a foundational, pervasive error, 

which leads to bizarre results throughout the FMP, including definitions of the stocks in 

the “fishery” that artificially cut the stocks up based on where they are harvested and that 

are inconsistent with NMFS’s own harvest specifications.6 NMFS states that these stocks 

will receive “tier assignments.” Ex. 2 at 116. Tier 1 is assigned to “salmon stocks with 

escapement goals and stock-specific harvests.” Id. But none of the stocks—as NMFS 

defined them to only include salmon harvested in the EEZ—can have escapement goals. 

 
6 Compare Ex. 2 at 116 (defining Kenai and Kasilof stocks as the Kenai and Kasilof 
“sockeye salmon harvested in the Cook Inlet EEZ Area”) with Ex. 5 at 29, 34 (defining 
the Kenai and Kasilof stocks to include “harvest, spawning escapements, and associated 
spawning escapement goals corresponding with the SOA definition[s]”).  
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There cannot be an escapement goal for “Kenai Late Run sockeye salmon harvested in the 

Cook Inlet EEZ Area.” Id. The stock is defined by Amendment 16 as fish that are 

“harvested,” so by definition, any fish that “escape” harvest and spawn cannot be included 

in that stock. This is the absurd result of NMFS’s “definitional semantics.” 

In short, NMFS has once again found a new and clever way to try and continue to 

defer to the state’s historic management practices, even as commercial harvests continue 

to dwindle. NMFS’s obligation is to prepare an FMP for the “fishery” and to ensure that 

the “fishery” is managed consistent with the MSA and its national standards. It has once 

again failed in that duty. 

C. Relief requested.    

“At some point,” a court “must lean forward from the bench to let an agency know, 

in no uncertain terms, that enough is enough.” Pub. Citizen Health Rsch. Grp. v. Brock, 

823 F.2d 626, 627 (D.C. Cir. 1987). This is now the third time that NMFS has approved 

an FMP amendment that tries to defer its statutory duties to the State of Alaska in violation 

of the MSA. NMFS has repeated errors by failing to establish OY for the fishery based on 

federal, rather than state, interests, and by engaging in definitional semantics to evade clear 

statutory requirements. UCIDA respectfully requests that the Court vacate Amendment 16. 

As the Court explained in its SMJ Order, “‘[t]he ordinary practice is to vacate unlawful 

agency action.’” Dkt. 67 at 53 (quoting United Steel v. Mine Safety & Health Admin., 925 

F.3d 1279, 1287 (D.C. Cir. 2019)). As explained above, Amendment 16 is unlawful 

because it violates the MSA, other applicable law, and the Ninth Circuit’s and this Court’s 
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Orders. Vacatur is particularly appropriate here given that the foundation of the FMP 

amendment is erroneous.  

In the meantime, UCIDA’s members need interim relief to achieve some semblance 

of MSA compliance until NMFS can produce a compliant FMP amendment. UCIDA 

respectfully requests that the Court order the parties to immediately engage in mediation 

regarding interim measures.  

V. CONCLUSION 

For the foregoing reasons, Amendment 16, the associated final rule, and 

implementing regulations fail to comply with the Court’s Orders and therefore should be 

vacated.  

DATED this 24th day of May, 2024. 

/s/ Jason T. Morgan    
Jason T. Morgan, AK Bar No. 1602010 
Ryan P. Steen, AK Bar No. 0912084 
Beth S. Ginsberg, Admitted Pro Hac Vice 
Connor R. Smith, AK Bar No. 1905046 

 
Attorneys for United Cook Inlet Drift 
Association and Cook Inlet Fishermen’s Fund 
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Federal Defendants oppose Plaintiffs United Cook Inlet Drift Association and Cook Inlet 

Fishermen’s Fund’s (collectively, “UCIDA”) Motion to Enforce the Judgment, ECF No. 133 

(“Mot.”). The National Marine Fisheries Service (“NMFS”) fully complied with this Court’s 

May 15, 2023 Order, ECF No. 103 (“Am. Remedy Order”), by timely issuing a new Fishery 

Management Plan (“FMP”) Amendment and implementing regulations that address the 

deficiencies that the Court found with the agency’s previous rule governing salmon fishing in the 

Cook Inlet Exclusive Economic Zone (“EEZ”). 89 Fed. Reg. 34,718 (April 30, 2024) 

(“Amendment 16”). Amendment 16 did exactly what the Court ordered and exactly what 

UCIDA has supposedly been seeking—it created a new, federally-managed salmon fishery in the 

Cook Inlet EEZ Area. It established all the Magnuson-Stevens Fishery Conservation and 

Management Act (“Magnuson Act”) required elements for Federal management and developed a 

harvest specifications system that provides the greatest benefits for the Nation. 

Despite this new legal backdrop, UCIDA returns to a familiar theme. It argues that 

NMFS failed to comply with the Court’s judgment because Amendment 16 “defers” 

management to the State of Alaska (“State”). But Amendment 16 does no such thing. Under 

Amendment 16, NMFS will actively manage the salmon fishery in the EEZ; the State plays no 

role and NMFS does not rely on the State. To be sure, UCIDA is unsatisfied with how NMFS 

will manage the salmon fishery in the EEZ, but dissatisfaction does not equate to “deferring” 

management to the State. And that fact is dispositive for this motion.  

UCIDA seeks to completely circumvent the judicial review provisions of the Magnuson 

Act and the Administrative Procedure Act (“APA”) and begs this Court to vacate Amendment 16 

without the benefit of any administrative record or summary judgment briefing. This request is 

extraordinary and granting it would be even more so. To our knowledge, no court has ever cast 
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aside basic administrative law principles on such flimsy theories. Indeed, as explained below, the 

relevant case law cuts severely against UCIDA. This case concluded when NMFS issued 

Amendment 16 and thereby completed the Court’s remand. UCIDA’s sole legal avenue for 

judicial review of Amendment 16 is to file a new action, which it has already done. UCIDA v. 

NMFS, Case No. 3:24-cv-116 (D. Alaska, May 29, 2024). Anything else would circumvent the 

legal requirements for judicial review of agency action. When given a fair opportunity to defend 

Amendment 16, NMFS will demonstrate that Amendment 16 met all legal requirements. UCIDA 

does not want to give NMFS that opportunity, because it recognizes that Amendment 16 is 

fundamentally reasonable and that its best avenue for success lays in avoiding a full hearing on 

the administrative record. For these and other reasons, the Court should deny the motion. 

BACKGROUND AND PROCEDURAL HISTORY 

 In its Order, this Court held that Amendment 14—which closed the Cook Inlet EEZ Area 

to salmon fishing—was inconsistent with the Magnuson Act. The Court held that the EEZ 

closure impermissibly “delegates conservation and management measures to the State” and 

reiterated the Ninth Circuit’s holding that “federal fisheries are to be governed by federal rules in 

the national interest, not managed by a state based on parochial concerns.” ECF No. 67 (“Order”) 

at 20, 21-22 (quoting UCIDA v. NMFS, 837 F.3d 1055, 1063 (9th Cir. 2016)). On remand, 

NMFS issued a federal rule, just as this Court and the Ninth Circuit required, that implements all 

of the required components of federal fisheries management and prioritizing the national interest 

over the wishes of the State of Alaska. 

 Throughout the remand period, the State actively worked to prevent NMFS from 

developing an FMP Amendment that complied with this Court’s Order. Kurland Dec. ¶ 10. 

Before the North Pacific Fishery Management Council (“Council”), the State opposed any effort 
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by NMFS to develop any management framework for the EEZ. Id. Because of the State’s 

conduct and statements at the Council, NMFS needed to take direct Secretarial action to comply 

with the terms of the remand. Accordingly, NMFS independently developed a management plan 

for the federal fishery in the Cook Inlet EEZ Area that is completely separate from the State 

fishery. This ensured that NMFS could carry out its obligation to manage the EEZ and achieve 

optimum yield (“OY”) without deferring or delegating management to the State. 

 To do this, NMFS developed a Secretarial FMP amendment—Amendment 16 to the 

Council’s Fishery Management Plan for the Salmon Fisheries in the EEZ off Alaska (“Salmon 

FMP”). On October 19, 2023, NMFS published proposed regulations and a notice that the 

proposed FMP amendment was available for public comment. 88 Fed. Reg. 72,314 (Oct. 19, 

2023). Among the comments was a letter from the State of Alaska, which opposed the rule 

because, in its view, “it conflicts with State conservation and management measures that are 

intended to protect weak stocks and achieve allocation policies established by the Alaska Board 

of Fisheries” and “places the burden of conservation entirely on the State if pre-season catch 

limits are over-forecasted.” Ex. 1 at 1. After considering public comments, NMFS approved 

Amendment 16, which established the harvest specifications process and other management 

measures for the Cook Inlet EEZ Area salmon fishery. 89 Fed. Reg. 34,718. Implementing 

regulations for the Salmon FMP now govern all salmon fishing in the Cook Inlet EEZ, including 

the commercial drift gillnet sector. Amendment 16 establishes a separate, federally managed 

salmon fishery in the Cook Inlet EEZ, the area over which the Council and NMFS have 

jurisdiction. The State no longer plays any management role in the EEZ. 

A. Maximum Sustainable Yield and Optimum Yield 

All FMPs must define two key components of federal management: maximum 
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sustainable yield (“MSY”) and OY. MSY identifies the maximum sustainable harvest level an 

individual stock could theoretically support if it was possible to target that stock in isolation and 

without uncertainty. 89 Fed. Reg. at 34,730. Amendment 16 defines MSY as the total run size 

minus the escapement goal for each stock in Cook Inlet.1 In the Cook Inlet EEZ Area, it is 

impossible to target individual stocks of salmon and it is therefore not possible to design 

conservation and management measures to fully harvest MSY for each stock. Id. 

OY, in contrast, is a long-term management target that represents the average amount of 

fish harvested in a fishery that will provide the greatest overall benefits for the Nation (as distinct 

from the greatest benefits for the drift gillnet fleet or any other single user group). 16 U.S.C. § 

1802(33). OY is prescribed on the basis of MSY, as reduced by any relevant economic, social, or 

ecological factors. Id. In mixed-stock fisheries (like this one), OY is often specified for the 

fishery as a whole, while other reference points (like MSY) are specified for individual stocks. 

50 C.F.R. 600.310(e)(3)(iv)(C). When determining the greatest benefit to the Nation, OY is 

reduced from MSY to identify the harvest levels that will continue to support multiple active 

fishery sectors without resulting in overfishing for any one stock. Id. §§ 600.310(e)(3)(iii)(A); 

600.310(b)(2)(ii). In Amendment 16, NMFS determined that the best scientific information 

available for prescribing OY is the estimates of historic catch in years of high and low abundance 

across stocks from 1999 to 2021. Fed. Reg. at 34,731. This data was admittedly collected during 

the time of State management because this is the only previous management regime and 

 
1 An escapement goal is the number of salmon that need to escape harvest (and other sources of 
mortality) and spawn to maintain a sustainable population. Under Amendment 16, NMFS 
reviews the best scientific information available to identify appropriate escapement goals for 
managed stocks of salmon and this information is vetted by the SSC during the stock assessment 
process. 89 Fed. Reg. at 34,726 (“NMFS will establish catch limits for the Cook Inlet EEZ that 
are based on achieving escapement goals as defined in the Federal stock assessment . . . .”). 
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necessarily the source of much of the best scientific information available. Id. 

B. Defining the “Fishery” 

The Magnuson Act defines “fishery” as “one or more stocks of fish which can be treated 

as a unit for purposes of conservation and management and which are identified on the basis of 

geographical, scientific, technical, recreational, and economic characteristics,” and “any fishing 

for such stocks.” 16 U.S.C. § 1802(13). This first part of this definition grants NMFS substantial 

discretion to determine how to best group stocks of fish for the purpose of management, while 

the second part of the definition clarifies the activity that makes the grouping relevant: “fishing.”  

In Amendment 16, NMFS defined the “fishery” as all commercial and recreational 

salmon fishing within the geographic boundary of the Cook Inlet EEZ Area. NMFS primarily 

focused on the geographic extent of the Cook Inlet EEZ because NMFS’s management 

jurisdiction under the Magnuson Act is limited to EEZ waters. 89 Fed. Reg. at 34,725; 16 U.S.C. 

§ 1811(a) (claiming exclusive U.S. management authority over all fish in the EEZ); id. § 

1802(a)(1)(G) (granting the Council jurisdiction over fisheries “seaward of Alaska”); id. § 

1856(a).  

Another important factor in defining the fishery for Amendment 16 is the unique 

characteristics of drift gillnet gear. 89 Fed. Reg. at 34,743. Drift gillnet gear is not selective of a 

particular stock or species and captured salmon cannot be released without a high mortality rate. 

Id. In EEZ waters, salmon stocks are highly mixed, and drift gillnet gear therefore harvests fish 

from stocks of both high and low abundance. Id. In contrast, within nearshore State waters, 

individual salmon stocks can be targeted by fishing near the river to which a specific salmon 

stock is returning. Id. The salmon fishing in the EEZ Area is also economically unique because 

of the exclusive commercial use of the Area by the drift gillnet fleet. Id. Within State waters, 
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there are multiple commercial, recreational, subsistence, and personal use fishery sectors 

operating to selectively target specific individual stocks. Id. 

C. Other Components of Amendment 16 

Amendment 16 is a significant rule establishing a new fishery. To accomplish this, 

NMFS was required to create a management framework that includes the mechanism for setting 

annual catch limits, gear restrictions, enforcement provisions, record keeping requirements, and 

the other nuts and bolts of fisheries management. Accordingly, as required by the Magnuson Act, 

Amendment 16 specifies objective and measurable criteria for determining when a stock or stock 

complex is subject to overfishing or overfished. 16 U.S.C. § 1853(a)(10). The reference points 

informing status determination criteria used to evaluate harvest rates and biomass of stocks will 

be peer reviewed by the Council’s Scientific and Statistical Committee (“SSC”) each year.2 89 

Fed. Reg. at 34,719. These status determination criteria are mandated by the statute and NMFS 

cannot manage a fishery without them. 16 U.S.C. § 1853(a). 

Amendment 16 establishes the open and closed period for the fishery, the inseason 

management provisions, and the rules for bycatch of nontarget species. 89 Fed. Reg. at 34,721. 

Amendment 16 establishes that harvesting vessels, processors, and all other entities receiving 

deliveries of salmon from the Cook Inlet EEZ Area will have to obtain federal permits. Id. at 

34,721-22. Harvesting vessels will also need to obtain vessel monitoring systems and complete 

logbooks to provide required information for management and enforcement—in particular, to 

successfully manage commercial fishing in the EEZ, NMFS must know where catch is 

 
2 The Court was troubled by the SSC’s lack of review of Amendment 14. Order at 34. That has 
been completely rectified with Amendment 16. NMFS sought and relied on the SSC’s 
independent peer review of all scientific information relied on in the development of 
Amendment 16. Kurland Decl. ¶ 5-6. 
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occurring. Id. at 34,722. Every delivery must be reported through NMFS’s eLandings program 

so that NMFS has timely access to the data on harvest amounts that will inform inseason 

management decisions. 89 Fed. Reg. at 34,753. These vessel monitoring and reporting 

requirements are standard in federal fishery management programs off Alaska. This is not an 

exhaustive list of the many necessary components of this rule. Any federal fishery—regardless of 

its OY—must have these elements to manage the fishery in compliance with the law. 

STANDARD OF REVIEW 

“A motion to enforce the court’s previous judgment may be granted when the prevailing 

party demonstrates its opponent has not complied with the judgment’s terms.” California v. U.S. 

Dep’t of Lab., 155 F. Supp. 3d 1089, 1096 (E.D. Cal. 2016). “The court may grant the moving 

party only that relief to which it is entitled under the original judgment.” Id.; Sierra Club v. 

McCarthy, 61 F. Supp. 3d 35, 39 (D.D.C. 2014) (“But if a plaintiff ‘has received all relief 

required by that prior judgment, the motion to enforce [should be] denied.’”). “Were this not the 

rule, motions to enforce would allow an end run around the prevailing party’s original burden to 

establish an injury and entitlement to relief.” California, 155 F. Supp. 3d at 1096. 

ARGUMENT 

I. As a matter of law, the Court cannot review Amendment 16 on Plaintiffs’ Motion. 

Plaintiffs expressly asks this Court to determine the validity of Amendment 16 in the 

context of resolving its motion. Mot. at 1-2. But to do so would be improper. A court must 

adjudicate the legal validity of a rule before issuing any remedy, including vacatur. Louisiana v. 

Am. Rivers, 142 S. Ct. 1347 (2022); In re Wash. Cattlemen’s Ass’n, No. 22-70194, 2022 WL 

4393033, at *1 (9th Cir. Sept. 21, 2022); Ctr. for Biological Diversity v. Haaland, No. 19-CV-

05206-JST, 2022 WL 19975279, at *2 (N.D. Cal. Nov. 16, 2022) (“the Court erred in reaching 
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the conclusion that it could vacate the challenged regulations before ruling on the merits of 

Plaintiffs’ claims . . .”). And to adjudicate the legal validity of Amendment 16, this Court must 

review that Rule in accordance with the judicial review provisions of the Magnuson Act and 

APA. As explained below, Plaintiffs’ motion seeking vacatur does not comply with the 

Magnuson Act or APA judicial review provisions.  

A. Judicial Review Under the Magnuson Act and APA. 

Under the Magnuson Act, “[r]egulations promulgated by [NMFS] under this Act shall be 

subject to judicial review to the extent authorized by, and in accordance with chapter 7 of title 5, 

United States Code [the APA], if a petition for such review is filed within 30 days after the date 

on which the regulations are promulgated or the action is published in the Federal Register.” 16 

U.S.C. § 1855(f)(1). Nothing in this language authorizes judicial review, let alone vacatur, of 

Amendment 16 in the context of an existing case challenging a prior agency action. To the 

contrary, APA Section 706(2)(A) provides that the Court may “hold unlawful and set aside 

agency action, findings, and conclusions found to be . . . arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law,” but that “[i]n making the foregoing 

determinations, the court shall review the whole record or those parts of it cited by a party.” 5 

U.S.C. § 706(2)(A) (emphasis added). 

In addition, Magnuson Act Section 1855(f) “precludes preliminary injunctive relief, a 

remedy ordinarily available under the APA.” Turtle Island Restoration Network v. U.S. Dep’t of 

Com., 438 F.3d 937, 944 (9th Cir. 2006) (citing 16 U.S.C. § 1855(f)(1)(A)). The Ninth Circuit 

has held that the provisions of Section 1855 apply, even when plaintiffs ostensibly bring their 

challenge under another statute, whenever their claims “are properly cast as challenges to 

[Magnuson Act] regulations.” Id. This provision of the Magnuson Act “forbids this Court from 
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staying enforcement of an administrative rule pending review on the merits.” Blue Water 

Fishermen’s Ass’n v. NMFS, 158 F. Supp. 2d 118, 121 (D. Mass. 2001); UCIDA v. NMFS, No. 

3:21-CV-00247-JMK, 2022 WL 17252075, at *2 n.14 (D. Alaska Nov. 28, 2022) (“It is plain 

that § 1855(f)(1)(A) precludes preliminary injunctive relief under the Magnuson-Stevens Act.”). 

UCIDA’s motion is a transparent attempt to circumvent Congress’s clear instruction that rules 

promulgated under the Magnuson Act must be evaluated on the merits following the lodging of 

the administrative record and in accordance with Section 1855(f). 

B. UCIDA’s Motion is Precluded by the APA and the Well-Established Requirement for 
the Review of Agency Action. 

As recognized by the Ninth Circuit, summary judgment following the submission of the 

administrative record is the only appropriate mechanism for resolving whether the facts found by 

the agency and the agency’s decision are supported by that record. Occidental Eng’g Co. v. 

Immigr. & Naturalization Serv., 753 F.2d 766, 770 (9th Cir. 1985) (“summary judgment is an 

appropriate mechanism for deciding the legal question of whether the agency could reasonably 

have found the facts as it did”). Moreover, this Court has specific rules for review of final agency 

action. L.R. 16.3(b)(1) (“The agency must serve and file the agency record. . . .”); id. 16.3(c)(1) 

(“Plaintiff’s opening brief must be filed not later than 30 days following the filing of the agency 

record.”). 

Here, not only has no administrative record been filed for Amendment 16, the Federal 

Defendants have not been afforded a full and fair opportunity to brief the issues and discuss the 

record basis for the rule in the context of summary judgment briefing. Instead, UCIDA proposes 

that the Court conclude that Amendment 16 does not comply with applicable law with minimal 

briefing and no record. As a practical matter, granting Plaintiffs’ motion would supplant and 

moot its new case challenging Amendment 16, and turn this case challenging a prior agency 
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action into a shortcut for challenging a new agency action, without the required process. 

In at least three cases, courts have rejected similar motions seeking to challenge a new 

agency action under the guise of a motion to enforce a judgment. In a case directly on point, a 

court refused to review a new Magnuson Act rule on the plaintiff’s “motion to compel 

compliance.” Oceana v. Coggins, No. 19-CV-03809-LHK, 2021 WL 1788516, at *1 (N.D. Cal. 

May 5, 2021). In Oceana, the district court remanded NMFS’s rule setting harvest specifications 

for anchovy, set a defined remand period, and retained jurisdiction to ensure compliance with the 

remand order. Id.; Oceana v. Ross, 483 F. Supp. 3d 764, 788 (N.D. Cal. 2020). The Court 

ordered NMFS to issue a new rule within 120 days that was “consistent with this order” and “in 

compliance with the Magnuson-Stevens Act and the APA.” Id. at 788. After NMFS issued its 

new rule on remand, plaintiffs filed a “motion to compel compliance” with the court’s remand 

order, arguing that the new harvest specifications violated the court’s remand order, requesting 

that the court find NMFS in contempt, and requiring NMFS to issue a new rule. Oceana, 2021 

WL 1788516, at *3. 

The court rejected plaintiffs’ attempted end run around the APA’s record review 

provisions. It concluded that both the Magnuson Act and the APA precluded review of NMFS’s 

new specifications rule on a motion to compel, holding that “[l]ike other courts that have 

considered this issue, the Court concludes that Plaintiff cannot move to enforce a court order that 

concluded that a prior rule was arbitrary and capricious, but rather must challenge the new rule 

based on its own administrative record.” Id. at *5. The court recognized that its earlier order was 

specific to the administrative record that was before it at the time and that review of the new rule 

was impossible without the filing of that new record. Id. The court denied plaintiffs’ motion, 

concluding that “rather than moving to enforce a judgment that pertained to a different rule and a 
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different administrative record, Plaintiff must challenge the [new specifications rule] based on its 

own administrative record.”3 Id. at 7.  

In Nat’l Wildlife Federation v. U.S. Army Corps of Eng’rs, No. Civ. 99–442–FR, 2001 

WL 34045735 (D. Or. Aug. 21, 2001), the court found a 1998 U.S. Army Corps of Engineers 

(“Corps”) record of decision unlawful and ordered the agency to issue a new decision addressing 

its legal obligations under the Clean Water Act. Id. at *1-2. Following issuance of the new 

decision, plaintiffs moved the court to declare that the Corps failed to comply with its prior order 

because the new decision allegedly “does not address the compliance of the Corps with its legal 

obligations under the Clean Water Act as ordered by the court.” Id. at *1. The court denied the 

motion and stated that it “will address the plaintiffs’ complaints relating to the merits of the [new 

decision] when an amended complaint is filed and the administrative record is available for 

examination.” Id. 

In Fund for Animals v. Norton, 390 F. Supp. 2d 12 (D.D.C. 2005), the court denied a 

motion to enforce an order and judgment premised on an alleged agency failure to follow that 

order and judgment in a new decision. Id. at 14-16. The court acknowledged that while “district 

courts clearly have the authority to enforce the terms of their mandates,” the court was “not in a 

position to evaluate the merits of plaintiffs’ claims.” Id. at 15. The court observed the decision 

was “a new ‘final agency action’ resulting from an entirely new rule making process; it imposes 

different substantive requirements, involves a different scope, and is based upon a different 

administrative record, including a new Environmental Assessment (“EA”) and Finding of No 

 
3 Despite the plaintiffs’ claims that NMFS’s new specifications rule conflicted with the judgment 
and should result in contempt proceedings, once the rule was reviewed with the benefit of its 
administrative record the court found that it fully complied with the law and upheld it in its 
entirety. Oceana, Inc. v. Coggins, 606 F. Supp. 3d 920, 922 (N.D. Cal. 2022). 
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Significant Impact (“FONSI”), which are not before the Court in this case.” Id. The court held 

that “the proper avenue for plaintiffs’ arguments is a new lawsuit squarely challenging the 

validity of the 2004 Decision.” Id.  

As in these cases, the proper avenue for UCIDA to challenge the merits of Amendment 

16 is to pursue its newly filed case, allow NMFS to file an administrative record, and conduct 

briefing in accordance with this Court’s Local Rules. 

II. NMFS Complied with the Court’s Order. 

UCIDA seeks to bypass this overwhelming weight of authority by appealing to the false 

notion that it should be able to avoid the review dictated by the Magnuson Act and APA because 

otherwise “UCIDA’s members will lose (despite winning on the merits) because they cannot 

outlast the government.” Mot. at 7. UCIDA’s argument is incorrect. Review of the record in 

merits proceedings would demonstrate that NMFS met its obligations in good faith. And 

compliance with the judgment—which required NMFS to manage salmon fishing in the Cook 

Inlet EEZ Area—is what UCIDA won in the prior case, not a particular management rule that 

benefits a particular sector of the fishery. See Pac. Coast Fed’n of Fishermen’s Ass’n v. Blank, 

693 F.3d 1084, 1093 (9th Cir. 2012) (“There is nothing in the MSA that guarantees a particular 

group a directed fishery.”) (cleaned up). 

A. NMFS Did Not “Defer” to the State of Alaska in Setting OY. 

As explained above, “[OY] is not a year-by-year number, but a long-term average 

amount of desired yield from a stock. As such, it is distinct from metrics like annual catch limit 

or annual catch target which are set on an annual basis.” Oceana, Inc. v. Bryson, 940 F. Supp. 2d 

1029, 1046 (N.D. Cal. 2013) (cleaned up). OY is not used to set harvest levels in any particular 

year, but is used as a long-term metric for evaluating the success of the management framework. 
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 In prescribing OY on the basis of MSY, NMFS used the best scientific information 

available to identify the range of harvest levels in the EEZ that will provide the greatest net 

benefit to the Nation by ensuring all stocks harvested in the EEZ can meet their MSY 

escapement goals and the greatest number and diversity of stakeholders and fishery sectors will 

retain access to the resource. 89 Fed. Reg. at 34,731. NMFS therefore defined OY as the “harvest 

levels that are expected to capture as much yield in excess of escapement goals as possible in the 

EEZ without any individual stock routinely not achieving these escapement goals and risking 

overfishing, thereby maintaining a harvestable surplus for all other salmon users.” Id. (emphasis 

added). The best scientific information available regarding what this level would be was the 

historic catch between 1999 and 2021, which captured various conditions, resulted in many 

viable fisheries, and prevented stocks from becoming overfished. Id. 

 In no way is this definition of OY a “deferral” to the State. To be sure, NMFS relied on 

data collected by the State and information about the past conduct of EEZ fisheries, but that is 

because that data is not only the best scientific information available (and therefore must be used 

under National Standard 2), it is also the only scientific information available. Kurland Dec. ¶ 9. 

But this does not grant Alaska any management authority over the EEZ; it represents NMFS’s 

own, independent judgment (informed by scientific peer review by the SSC) regarding the 

maximum levels of catch that the EEZ can sustain without overfishing any stocks. 89 Fed. Reg. 

25,857 (April 12, 2024) (proposing overfishing limits as recommended by the SSC). The 

comments from the State make this clear. Alaska contended that Amendment 16 would not 

achieve OY because it is “likely to provide additional fishing time and harvest opportunity for 

the EEZ commercial fishery compared to the status quo, which would reduce harvestable surplus 

available for individuals and businesses that do not participate in the federal fishery and require 
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the State to implement more restrictive conservation and management actions for non-federal 

fishery participants in response.” Ex. 1, at 5. UCIDA’s allegation that NMFS’s definition of OY 

is a “full-scale deferral to the State of Alaska[,]” Mot. at 8, is simply not borne out by the facts. 

In addition, NMFS purposefully developed an OY that did not rely on the State to 

achieve any federal management targets and instead meets the statutory requirements without 

any input or help from the State of Alaska. Id. at 34729; Ex. 1 at 5 (“the State cannot commit to 

altering its data analysis and reporting timelines to accommodate a new federal management 

program for the EEZ fisheries . . .”). This Court held that “hinging federal management targets 

on the changing landscape of state decisions is an improper delegation of management authority 

to the State.” Order at 28. NMFS has addressed this precise issue by choosing an OY that is 

independent of State decisions and represents NMFS’s own judgments about the amount of 

harvest that should occur in the EEZ. Even if UCIDA can quibble with this definition in the 

context of merits briefing in its newly filed case, it cannot have violated the judgment. 

B. The Magnuson Act Does Not Authorize NMFS to Regulate Fishing in Cook Inlet 
State Waters. 

UCIDA next contends that NMFS improperly defined “fishery” in violation of the 

Court’s Remand Order because it did not extend federal jurisdiction into State waters. Mot. 15 

(“NMFS tries to create jurisdictional roadblocks for itself by claiming the scope of the FMP must 

only cover the EEZ waters and that it has no authority to require the state to comply with OY 

within state waters.”). But the Court’s summary judgment order did not address this issue and 

therefore NMFS did not—indeed could not—violate the Court’s Order.  

The Order provides: 

Although briefly stating that the fishery at issue in this case should include federal 
and state waters, UCIDA Plaintiffs appear to agree that, for purposes of this 
litigation, ‘the issue here is whether NMFS’s decision to close all commercial 
salmon fishing in federal waters to serve the State’s political agenda was arbitrary, 
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capricious, and contrary to law.’ Docket 57 at 6–7. The Court does not address 
NMFS’s authority, if any, to manage state waters because it is not pertinent to its 
decision. The Court cabins its analysis to the federal waters of the Cook Inlet. 

Order at 18 n.87 (emphasis added). Unsatisfied with this outcome, UCDIA took another shot at it 

in remedy briefing. ECF No. 69 at 4-5. Once again, the Court declined: “To the extent that 

UCIDA Plaintiffs seek an order regarding NMFS’s authority to manage state waters, the Court 

expressly cabined its analysis to the federal waters of the Cook Inlet. The Court will not revise or 

expand that analysis in this Remedy Order.” Am. Remedy Order, ECF No. 103 at 7 n.23 (citation 

omitted). Twice the Court declined to address whether the definition of “fishery” requires NMFS 

to manage in State waters. 

 As in previous briefing, this “fishery” issue animates UCIDA’s primary objective—

forcing NMFS to preempt management in State waters with the hope that UCIDA will obtain a 

larger allocation of salmon. See UCIDA v. NMFS, 807 F. App’x 690, 691 (9th Cir. 2020) 

(rejecting UCIDA’s appeal where the fishery issue was fully briefed); Jensen v. Locke, No. 3:08-

CV-00286-TMB, 2009 WL 10674336, at *1 (D. Alaska Nov. 9, 2009). But there is no credible 

argument that this Court required NMFS to regulate fishing in State waters under the auspices of 

“fishery” in its remand orders. And if the Court declined to address the issue, NMFS could not 

possibly violate the remand orders. Pre-merits vacatur of Amendment 16, based on an argument 

that the Court never addressed, certainly does not meet the standard for a motion to enforce 

judgment.  

 Perhaps recognizing this history, UCIDA attempts to disguise its jurisdictional argument 

by casting it in terms of OY. Mot. at 14, 17. But this is less than forthcoming. It contends that 

OY must include State waters,4 but if the Court were to take the bait, UCIDA will surely argue 

 
4 In so doing, UCIDA reads the term “capable of management as a unit” out of both the 
definition of “fishery” and “stock of fish.” 16 U.S.C. §§ 1802(13), 1802(42). NMFS reasonably 
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that NMFS must regulate those State waters to achieve OY. In fact, it already has. Mot. at 15 

(“NMFS is statutorily required to prepare an FMP for the ‘fishery’ and ‘assess and specify … 

optimum yield from [] the fishery.’”). Most revealing, UCIDA never explains how NMFS could 

define “fishery” to include State waters for purposes of OY and not preempt State 

management—a question UCIDA was repeatedly asked during Court-ordered collaboration, yet 

never answered. The parties will no doubt continue this legal dispute, but trying to backdoor 

federal preemption of State waters in the context of a motion to enforce judgment, when the 

Court explicitly declined to address this issue twice in the relevant orders, would be nothing less 

than legal error. This Court may ultimately be asked to decide whether the Magnuson Act 

silently allows NMFS to preempt State management without adherence to 16 U.S.C. § 1856(b) 

and over the objection of that State, but a future dispute is not grounds for pre-merits vacatur. 

III. Amendment 16 should not be vacated. 

For all the reasons provided above, the Court should deny UCIDA’s motion. But even if 

the Court were to find that NMFS did not comply with the judgment it should not vacate 

Amendment 16. A court’s decision to vacate an agency action is an equitable remedy. Nat’l 

Wildlife Fed’n v. Espy, 45 F.3d 1337, 1343 (9th Cir. 1995); United States v. Texas, 599 U.S. 670, 

702 (2023) (Gorsuch, J., concurring) (describing vacatur as an “expansive equitable power”). 

Vacatur should not be granted as a matter of course but only in accordance with the traditional 

balancing of equitable considerations. Cal. Cmyts. Against Toxics v. U.S. EPA, 688 F.3d 989, 

992 (9th Cir. 2012) (per curiam) (court must first consider the seriousness of the agency’s errors 

and, second, the disruptive consequences that would result from vacatur). Thus, for example, 

 

concluded that the “unique technical, ecological, and economic features of salmon fishing in the 
Cook Inlet EEZ” supported its establishment as a separate fishery. 89 Fed. Reg. at 34,743. But 
even if this decision were somehow faulty, it in no way conflicts with this Court’s judgment. 
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when a district court vacated an incidental take permit, the Ninth Circuit stayed its ruling 

pending appeal because the “substantial impacts of the district court’s vacatur on the Alaskan 

salmon fishing industry outweigh the speculative environmental threats posed by remanding 

without vacatur.” Wild Fish Conservancy v. Quan, No. 23-35322, 2023 WL 4167879, at *1 (9th 

Cir. June 21, 2023). 

 UCIDA cannot establish the serious errors part of the balancing test because 1) 

Amendment 16 is not before this Court and, 2) as explained supra Section II, NMFS fully 

complied with the Court’s judgment. As for the rest of the test, UCIDA does not even try to 

demonstrate disruptive consequences or that it will be injured without vacatur. Nor could it. 

Equity requires that Amendment 16 remain in place.  

 UCIDA calls Amendment 16 a “trainwreck,” but its motion offers no explanation for why 

Amendment 16’s management framework does not work or how its implementation would cause 

harm. Instead, UCIDA only briefly maintains that Amendment 16 is “worse than status quo” 

because it provides “very limited opportunity to fish in federal waters” and requires fishery 

participants to obtain a permit and monitoring equipment. Mot. at 1. Accordingly, UCIDA’s only 

equitable argument is that it should not have to comply with federal management requirements 

and the fishing limitations in Amendment 16 because the Amendment will not result in 

significant increases in EEZ harvests.5 Id. at 9. 

 First, it is factually untrue that Amendment 16 results in “very limited opportunity to fish 

in federal waters.” Mot. at 1. The proposed 2024 harvest specifications would set catch levels for 

 
5 This argument reveals the true reason for the decade-plus of litigation: UCIDA is not really 
concerned with who manages the EEZ or ensuring the fishery includes all the required elements 
of federal management; rather, UCIDA wants to catch more fish, and hoped NMFS would be 
less inclined to follow scientific advice than the State. 
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all stocks other than coho salmon, which are experiencing elevated conservation risks and high 

uncertainty, that are higher than the recent 10-year average estimated Cook Inlet EEZ Area 

harvest under State management. 89 Fed. Reg. at 34727; 89 Fed. Reg. 25857, 25859 (April 12, 

2024). Contrary to UCIDA’s representations, Amendment 16 offers significant and meaningful 

harvest opportunities equal to or above past management regimes. What UCIDA wants, 

however, is to fully exploit the MSY for sockeye salmon. Mot. at 5. And that cannot be provided 

(regardless of whether Amendment 16 is vacated) because of the serious overfishing 

consequences for less abundant stocks, which would conflict with the Magnuson Act’s clear 

mandate to prevent overfishing. 89 Fed. Reg. at 34,727; 16 U.S.C. § 1851(a)(1). 

NMFS’s decision on the appropriate harvest levels was a scientific judgment that 

significantly increasing harvest would impermissibly allow overfishing. See 89 Fed. Reg. at 

34,732. In considering Amendment 16, NMFS concluded that the Cook Inlet EEZ cannot support 

major increases in salmon harvests without a significant risk of overfishing weaker salmon 

stocks. Id.; Kurland Decl. ¶ 6. This fact was shown consistently in the stock assessments, 

including the 2024 stock assessment reviewed by the SSC that supported the 2024 harvest 

specifications under Amendment 16. Id.; 89 Fed. Reg. at 34,720; Ex. 2 at 13-19 (reviewing 2024 

harvest specifications). The management measures adopted in Amendment 16 were adopted on 

the recommendation of the SSC—the statutorily mandated scientific advisory body—as the best 

scientific information available. 89 Fed. Reg. at 34,720 (“This SSC review constitutes the 

official peer review of scientific information used to manage the Cook Inlet EEZ Area salmon 

fishery for purposes of National Standard 1 . . . .”). In reviewing the historic catch data NMFS 

determined that increased harvest levels would pose unacceptable risk to weaker stocks and 

conflict with the Magnuson Act’s directive to “prevent overfishing.” 89 Fed. Reg. at 34742 
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(“This method and the results were reviewed and approved by the SSC, which agreed that the 

Analysis and harvest specification process relies on the best scientific information available.”). 

In other words, the best scientific information establishes that NMFS cannot authorize the 

increase in fishing levels that UCIDA is seeking. Indeed, any significant increase in fishing 

levels would irreparably harm Cook Inlet salmon stocks and result in disruptive consequences. 

Kurland Decl. ¶ 11. UCIDA focuses on Kenai and Kasilof stocks as an example of the supposed 

“irrationality” of NMFS’s management. But Kenai and Kasilof sockeye salmon can be caught 

only in the EEZ along with salmon from other stocks that are much weaker. Id.; 89 Fed. Reg. at 

34,729. And any significant increase in EEZ harvest is likely to result in overfishing a number of 

these less abundant stocks. Kurland Decl. ¶ 12.  

Even if NMFS erred in setting OY or defining the “fishery” (which it did not), any such 

error could be easily adjusted during a regular remand and would not require vacatur of every 

component of the rule implementing Amendment 16. Recognizing this, UCIDA seeks to inflate 

its claims by alleging that it has identified “a foundational, pervasive error” and hopes that it can 

achieve vacatur of every single regulation establishing the fishery. Mot. at 17. But it simply does 

not follow that, for example, the regulations establishing recordkeeping and recording (50 C.F.R. 

§ 679.115), should be vacated because the definition of OY is supposedly flawed. And vacating 

these provisions—which are required for the functioning of a federal fishery in the EEZ—is 

counterproductive and unwarranted. But UCIDA’s efforts fail at an even more fundamental 

level—even if NMFS made some error in defining terms used in the Amendment, at the end of 

the day there cannot be a significant increase in harvest levels. And UCIDA has not 

demonstrated otherwise. 

 In addition, such increases in EEZ harvest would cause other harms. NMFS received 
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public comment from Alaska Native tribes and northern Cook Inlet communities concerned that 

EEZ harvests that would be set under Amendment 16 would be too high. Kurland Decl. ¶ 13. If 

NMFS implemented a more aggressive harvest strategy, these communities could lose harvest 

opportunity because of the overfishing of weaker stocks that spawn in their rivers. Id. In 

addition, prey availability is one of the limiting factors in the status of the critically endangered 

Cook Inlet beluga whales. Id. ¶14. NMFS was required to complete consultation under the 

Endangered Species Act (“ESA”) when developing Amendment 16 and during that consultation 

determined that the levels of salmon harvests expected under Amendment 16 are not likely to 

adversely affect critically endangered Cook Inlet beluga whales. Id. ¶ 14. Any substantial 

increase in harvest, however, would require additional ESA consultation to determine whether 

those increases would jeopardize the continued existence of Cook Inlet beluga whales. Id. 

 Finally, vacating Amendment 16 would remove all federal regulations from the Cook 

Inlet EEZ Area. There would be no structure in place for NMFS to manage the fishery: no 

permits, no catch accounting, no way to calculate overfishing limits, and no way to enforce any 

fishing limitations. These are the basic, necessary components of establishing a new management 

regime in the EEZ. 86 Fed. Reg. at 34,727. Without these critical structural components, federal 

management of the EEZ is impossible. Thus, with this motion UCIDA would obstruct federal 

management and return management of the Cook Inlet EEZ over to the State. That is not what 

this Court ordered and is contrary to the judgment issued by this Court. NMFS should be allowed 

the opportunity to implement its management framework and bring federal management to the 

Cook Inlet EEZ Area. 

CONCLUSION 

 For the foregoing reasons, the motion should be denied. 
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INTRODUCTION 

UCIDA complains that with the Amendment 16 and its enacting regulations 

“the trainwreck is here.”1 This type of hyperbole is nothing new. But Amendment 16 is 

obviously no trainwreck. The reality is that Amendment 16 fits within the confines of the 

Magnuson-Stevens Fishery Conservation and Management Act (which should be 

probably abbreviated as “FCMA” but for reasons of tradition is the “MSA”). UCIDA’s 

past challenges have concerned whether NMFS must produce an FMP for a federal Cook 

Inlet EEZ fishery. That is what we have here now. Amendment 16 meets the MSA’s 

National Standards by establishing an Optimum Yield (“OY”) that prevents overfishing 

all based on the best scientific information available. Far from a wreck, the train has 

arrived at the station on time. UCIDA just doesn’t like where it ended up.  

Unhappy with Amendment 16’s federal management, UCIDA now seeks federal 

takeover of a state-managed fishery, an agency power apparently unlocked by five words 

“any fishing for such stocks” in the definition of “fishery.” The problem is UCIDA 

knows the plain language of the MSA prohibits the grand relief they seek. This Court 

need not look any further than Section 306:  

Except as provided in subsection (b), nothing in [the Magnuson-
Stevens Fishery Conservation and Management Act] shall be 
construed as extending or diminishing the jurisdiction or authority of 
any State within its boundaries.2 

This is not the only obstacle to the Motion to Enforce that UCIDA knows of. 

 
1  Dkt. 133 at 1.  
2  16 U.S.C. § 1856(a)(1).  
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UCIDA knows that National Standard One gives NMFS authority to set an optimum 

yield conservatively when necessary to prevent overfishing.3 UCIDA knows that 

National Standard Two requires the Agency use the best scientific information available 

in setting the yield and conservation and management measures.4 UCIDA knows that the 

best scientific data NMFS considered here — estimated historical harvests from 1999 to 

2021 from State of Alaska data — is not “deferral.”5 UCIDA knows all this but rather 

than accept the fact that UCIDA got exactly what it asked for — a federal fishery 

managed by a federal FMP — it is simply rehashing its failed arguments in an attempt to 

hijack NMFS’s agency expertise and tilt the FMP in its fishing favor.6 Worse yet, 

UCIDA tries to recast this Court’s previous order as requiring a federal FMP for state 

waters, which this Court expressly did not find.7 This Court cannot follow UCIDA any 

further and must reject the Motion to Enforce to avoid further hijacking of the 

administrative process.  

BACKGROUND 

This Court ordered NMFS to produce what is now Amendment 16: an FMP for 

Cook Inlet’s federal waters that complies with the MSA’s National Standards. Reading 

 
3  16 U.S.C. § 1851(a)(1). 
4  16 U.S.C. § 1851(a)(2).  
5  Id. See also Ex. 5 at 9.  
6  Arguments that failed in Jensen v. Locke, No. 3:08-CV-00286-TMB, 2009 WL 
10674336 (D. Alaska Nov. 9, 2009), failed in the Amendment 12 litigation before both 
the district court (3:13-cv-00104-TMB), and failed before the Ninth Circuit (UCIDA v. 
NMFS, 807 F. App'x 690 (9th Cir. 2020)).  
7  See Dkt. 67, at 18 n. 87  
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UCIDA’s “Motion to Enforce” is like having bad déjà vu. UCIDA has failed not once, 

but twice to plainly state in a complaint or motion for summary judgment that the federal 

FMP must cover State waters. Yet UCIDA seeks to vacate Amendment 16 on these 

unraised grounds.  

In its previous lawsuit regarding Amendment 12, UCIDA challenged NMFS’s 

decision to “approve changes to the Salmon FMP to eliminate federal waters in Cook 

Inlet from that FMP.”8 UCIDA argued that removing federal waters in Cook Inlet from 

the FMP violated the MSA, NEPA, and the APA.9 The Ninth Circuit agreed, holding that 

Amendment 12 was contrary to the MSA to the extent it removed Cook Inlet from the 

FMP.10 Far from holding that NMFS may implement an FMP that manages salmon in 

Alaska waters, the Ninth Circuit stated that in order to delegate authority over the federal 

fishery to Alaska “NMFS must do so expressly in an FMP.”11  

When UCIDA moved “to enforce the judgment” in that case challenging 

Amendment 12, UCIDA argued for the first time that the federal FMP must cover State 

waters.12 This, of course, was nonsense, was not what UCIDA sought in its complaint, 

and was not what UCIDA argued when it appealed the order on summary judgment to the 

 
8  UCIDA Complaint in 3:13-cv-00104-TMB ¶ 2 (emphasis added). 
9  United Cook Inlet Drift Ass'n v. Nat'l Marine Fisheries Serv., (UCIDA) 837 F.3d 
1055, 1061 (9th Cir. 2016). 
10  Id. at 1062.  
11  UCIDA, 837 F.3d at 1063 (citing 16 U.S.C. § 1856(a)(3)(B)).  
12  “Motion to Enforce Judgment” in 3:13-cv-00104-TMB, pp 21-24.  
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Ninth Circuit.13 

After that case was closed, UCIDA filed the instant suit challenging Amendment 

14. You would think that having missed its opportunity to litigate the spurious assertion 

that that a federal FMP must cover State waters, despite the fact that the plain language of 

the MSA explicitly forbids it, UCIDA would argue that issue front and center in its new 

complaint. You would be wrong. Instead, UCIDA again tried to hide the ball and did not 

mention its current argument that the FMP must cover State waters in either the 

Complaint or in its summary judgment brief.14 When this Court granted summary 

judgment on UCIDA’s challenge, the Court explicitly rejected that its order concerned 

NMFS’s authority in state waters. The Court disagreed with NMFS’s argument that 

UCIDA in fact sought NMFS’s regulation of “commercial salmon fishing in State 

waters,” stating instead that: 

Federal Defendants allege that “the animating premise of UCIDA 
[Plaintiffs’] arguments is that NMFS was required to regulate 
commercial salmon fishing in State waters.” The Court does not read 
UCIDA Plaintiffs’ briefing as arguing for this result. Although briefly 
stating that the fishery at issue in this case should include federal and 
state waters, UCIDA Plaintiffs appear to agree that, for purposes of 
this litigation, “the issue here is whether NMFS’s decision to close all 
commercial salmon fishing in federal waters to serve the State’s 
political agenda was arbitrary, capricious, and contrary to law.” 
The Court does not address NMFS’s authority, if any, to manage state 
waters because it is not pertinent to its decision. The Court cabins its 

 
13  See e.g. UCIDA, 837 F.3d at 1057. (“The issue for decision is whether NMFS can 
exempt a fishery under its authority that requires conservation and management from an 
FMP because the agency is content with State management.” 
14  Which is why this Court expressly stated that it did not believe UCIDA was 
making this argument. See Dkt. 67 at 18. N. 87.  
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analysis to the federal waters of the Cook Inlet.15  

Amazingly, UCIDA again waited until the remedy stage to mention that it thought 

the Court had accidently ordered the federal FMP to illegally cover State waters.16 But 

the Court again refused to expand its “cabined” analysis and did not grant that relief.17 

All the Court’s remand order required NMFS implement an FMP amendment consistent 

with this Summary Judgment Order and in compliance with the MSA, the Administrative 

Procedures Act, and all other applicable laws “no later than May 1, 2024.”18  

This remedial language is UCIDA’s purported basis for its Motion to Enforce. But 

the reasons why UCIDA claims NMFS has violated the Court’s Order neither appear in 

the Court’s Summary Judgment Order nor the MSA. Instead, this so-called Motion to 

Enforce upends the MSA, disregards NMFS’s scientific expertise, and negates Alaska’s 

sovereign right to manage its state waters. The Court should reject the Motion.  

ARGUMENT  

The MSA contains an explicit provision preserving state authority over state 

waters.19 Just as the State has argued before, the Court need look no further than the 

 
15  Dkt. 67 at 18 n. 87 (citations omitted).  
16  See Dkt. 69, Remedy Brief by Plaintiffs UCIDA and CIFF, at 7 (“produce an FMP 
amendment for Cook Inlet that covers the entire Cook Inlet salmon ‘fishery’ as defined 
by the Act.”) The State is being generous here, because UCIDA did not actually say “the 
federal FMP must cover State waters” and explain how 16 U.S.C. § 1856(a)(1) does not 
apply, but UCIDA is close enough to making the argument given how it has argued  the 
definition of “fishery” somehow obviates the plain text passed by Congress.  
17  Dkt. 103 at 7.  
18  Dkt. 103 at 10.   
19  16 U.S.C. § 1856.  
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express language of MSA Section 306 to see that Congress has directly spoken to the 

question of how and when state management is preempted. Congress unambiguously 

stated that except as provided in Section 306(b), “nothing in this chapter shall be 

construed as extending or diminishing the jurisdiction or authority of any State within its 

boundaries.”20 Despite this plain and unambiguous language, UCIDA asks this Court to 

vacate Amendment 16, effectively seeking a court order that the federal FMP must cover 

State waters in total disregard of the MSA.  

I. Neither the MSA nor this Court’s order can be interpreted to require 
an FMP that manages state fisheries in state waters. 

Federal courts must interpret statutes based on their whole, “presuming 

congressional intent to create a coherent regulatory scheme.”21 Further, courts must 

recognize when interpreting complex statutory schemes (like the MSA) that 

“Congress . . . does not alter the fundamental details of a regulatory scheme in vague 

terms or ancillary provisions—it does not, one might say, hide elephants in 

mouseholes.”22 In the particular context of federal preemption “the Court must be assume 

that ‘that the historic police powers of the States [a]re not to be superseded by the Federal 

Act unless that was the clear and manifest purpose of Congress.’”23 

Congress created the MSA in 1976 to assert federal authority over “200 miles 

 
20  Id. 
21  Padash v. I.N.S., 358 F.3d 1161, 1170 (9th Cir. 2004). 
22  Whitman v. American Trucking Ass’n, 531 U.S. 457, 468 (2001).  
23  Jensen v. Locke, 2009 WL 10674466, at *3 (quoting Wyeth v. Levine, 129 S.Ct. 
1187, 1194-95 (2009)). 
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from the coastline, [] and regulated foreign fishing in that area.” 24  However, the MSA 

also delineated where the new federal jurisdiction ended and the states retained 

jurisdiction began: “[s]tates retained jurisdiction over the first three miles from the coast, 

id. § 306(a) (codified as amended at 16 U.S.C. § 1856), and the federal government had 

jurisdiction over the next 197 miles, originally called the fishery conservation zone 

(“FCZ”) and later named the exclusive economic zone.”25 The MSA further defined the 

“exclusive economic zone” as “the zone established by Proclamation Numbered 5030, 

dated March 10, 1983. For purposes of applying this chapter, the inner boundary of that 

zone is a line coterminous with the seaward boundary of each of the coastal States.”26  

The MSA took pains to clarify that nothing in the law diminished State authority 

over State waters. Section 306 is titled “State Jurisdiction” and Section 306(a) reads in 

relevant part as follows: 

State Jurisdiction 
(a) In general 

(1) Except as provided in subsection (b), nothing in this chapter shall 
be construed as extending or diminishing the jurisdiction or authority of 
any State within its boundaries. 

(2) For the purposes of this chapter, except as provided in subsection 
(b), the jurisdiction and authority of a State shall extend-- 

(A) to any pocket of waters that is adjacent to the State and 
totally enclosed by lines delimiting the territorial sea of the United 
States pursuant to the Geneva Convention on the Territorial Sea and 
Contiguous Zone or any successor convention to which the United 
States is a party;…27 

 
24  UCIDA, 837 F.3d at 1058. (internal citations omitted).  
25  Id. (some internal citations omitted).  
26  16 U.S.C. § 1802(11) (emphasis added). 
27  16 U.S.C. § 1856. 
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A. The MSA definition of “fishery” does not give NMFS authority to 
regulate a fishery within state waters under an FMP.  

UCIDA would have this Court ignore plain language and order NMFS to usurp the 

State’s management of fisheries in state waters based on the theory that the five words 

“any fishing for such stocks” in the definition of “fishery.”28 The definition of “fishery” 

hardly presents the kind of clear statement required to preempt state authority. The MSA 

clearly states the opposite: nothing in the MSA diminishes state jurisdiction over state 

waters, only allowing federal preemption in situations not present here.29   

UCIDA misconstrues the MSA and ignores the plain and replete references to the 

divisions of federal and state authority over fisheries in the MSA. This Court 

acknowledged as much in its Order on Summary Judgment, explaining UCIDA I to 

determine “the Cook Inlet is a fishery within NMFS’s jurisdiction . . . pursuant to the 

Act” and therefore required an FMP to be developed.30 In other words, despite UCIDA’s 

insistence to the Contrary, both this Court and the Ninth Circuit already explained the 

plain language jurisdictional boundaries of the MSA.31  

Herein lies UCIDA’s statutory interpretation error. UCIDA reads the definition of 

“fishery” — meaning “one or more stocks which can be treated as a unit for purposes of 

conservation and management” and “any fishing for such stocks”— as dispositive. 

This interpretation reads out the crucial context; the definition of fishery does not dictate 

 
28  See e.g. Dkt 133 at 13.  
29 See 16 U.S.C. § 1856.  
30  Dkt. 67 at 17-18. 
31  UCIDA at 1061-62. 
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the scope of an FMP as to state waters that NMFS is required to prepare as UCIDA 

contends. That scope is determined by Section 306. Section 306 makes clear that fisheries 

that fall outside state waters fall outside NMFS’s authority, except in the limited 

circumstances where preemption is appropriate.  

Section 306(a) of the MSA recognizes that states retain management jurisdiction 

over fishing in state waters and makes clear that: “nothing in this chapter shall be 

construed as extending or diminishing the jurisdiction or authority of any State within its 

boundaries.” Again, section 306(b) refers to the “jurisdiction or authority of a State” 

when delineating where constitutes State waters under the MSA. It is UCIDA, not the 

federal agency, using semantics to challenge Amendment 16, aiming to upend the MSA 

regulatory scheme and the State of Alaska’s sovereign right to manage fishing in State 

waters. 

Given this statutory preemption scheme, no court has ever found that the NMFS 

may usurp State management of fisheries in State waters without engaging in the Section 

306(b) process simply because the target fish traverses federal waters at one point in its 

life cycle. UCIDA does not, and cannot, point to a single shred of support for its theory 

that anytime fish traverse federal waters to enter a State waters fishery that NMFS may 

usurp State management. Conversely, courts have regularly found, consistent with the 

plain language of the MSA, that States retain jurisdiction from the coast to the three-mile 

seaward boundary.32  

 
32  See e.g. Davrod Corp. v. Coates, 971 F.2d 778, 786 (1st Cir. 1992) (“the 
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And no court would determine that the power to upend a core exercise of state 

police powers — to regulate natural resources in in state waters — based on the five 

words “any fishing for such stocks.” Doing so would disrupt the MSA’s explicit 

preemption scheme — the proverbial elephant in a mousehole that the U.S. Supreme 

Court has oft-cautioned against.33 

UCIDA argues against these interpretative headwinds and claims instead that 

Amendment 16’s compliance with the jurisdictional boundaries produces “bizarre 

results.”34 Yet again, these arguments manufacture problems that do not exist under the 

MSA. UCIDA is correct that NMFS assigns Cook Inlet salmon stocks into three tiers of 

Status Determination Criteria (“SDC”) — a requirement of National Standard One35 — 

 
Magnuson Act as originally framed confirmed state jurisdiction over fisheries within a 
State's internal waters and, for coastal states, out to the three-mile limit.”); Conservation 
Council for Hawaii v. Nat'l Marine Fisheries Serv., 154 F. Supp. 3d 1006, 1014 (D. Haw. 
2015) (“Under the Magnuson-Stevens Act, the federal government exercises ‘sovereign 
rights and exclusive fishery management authority over all fish, and all Continental Shelf 
fishery resources, within the exclusive economic zone… which extends from the seaward 
boundary of each coastal state to 200 miles offshore”); City of Charleston v. A 
Fisherman's Best, Inc., 310 F.3d 155, 160 (4th Cir.2002) (The Magnuson-Stevens Act 
expressly preserves the jurisdiction of the states over fishery management within their 
boundaries”); Chinatown Neighborhood Ass'n v. Harris, 33 F. Supp. 3d 1085, 1102–03 
(N.D. Cal. 2014), aff'd, 794 F.3d 1136 (9th Cir. 2015) (“States generally have authority 
over fishing within the boundaries of the state, which for most states extends three miles 
seaward from the coastline.”); Massachusetts by Div. of Marine Fisheries v. Daley, 170 
F.3d 23, 25 (1st Cir. 1999) (“[T]he Magnuson-Stevens Act does not govern fishing in 
state waters, save for statutory exceptions not invoked in this case.”).  
33  E.g., Whitman v. American Trucking Ass’n, 531 U.S. 457, 468 (2001). 
34  Dkt. 133 at 17.  
35  50 CFR § 600.310(b)(ii); (e)(2).  
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“based on the level of information available for each stock or stock complex.”36 

Specifically, the SDC tiers use escapement goal data to inform whether or not the EEZ 

stocks are at risk of overfishing.37 The stocks themselves, however, have separate 

definitions based on the where the species are harvested.38 NMFS determined that 

“salmon stocks in the Cook Inlet EEZ can be treated as a unit for purposes of 

conservation and management because they all fall within the geographical management 

area under NMFS’s jurisdiction” and the best scientific information available supports 

that the EEZ has unique ecological, technical, and economic characteristics that make it 

manageable as a unit.39 In other words, the stock definitions are consistent with how the 

MSA generally defines stocks: a species, subspecies, geographical grouping, or other 

category of fish capable of management as a unit.”40  

What UCIDA calls a “bizarre result” is complying with the requirements of 

National Standards 1 and 2.41 NMFS uses the available escapement goal data as “the best 

information available” to determine the overfishing status of stocks in the EEZ.42 The 

 
36  Ex. 4  at 51-56. 
37  Id. 
38  Ex. 4 at 49-50; Ex. 1 at 8.  
39  Ex. 1 at 8.  
40  16 U.S.C. § 1802.  
41  Id. at § 1851(a)(1)-(2).  
42  See Ex. 5 8-9 (calling the State of Alaska’s management data the best scientific 
information available). 
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nature of anadromous species that requires such data inputs.43 What is bizarre is 

UCIDA’s argument that this typical management mechanism — defining a stock based 

on where the stock spawns and using data about that spawning to inform overfishing 

determinations — somehow violates the MSA or this Court’s order that NMFS develop 

an FMP consistent with the MSA. The Court should not let UCIDA muddy the waters 

and must reject its Motion to Enforce. 

B. This District Court has previously rejected a nearly identical argument 
because Section 306 is the only way to preempt state authority over 
state waters.  

In 2009 a commercial fisherman sued the Secretary of Commerce and the 

Commissioner of the Alaska Department of Fish and Game arguing that Alaska’s resident 

only subsistence fishery, Alaska’s subsistence use priority, and their combined impact on 

commercial fisheries violated four of the MSA national standards.44 The plaintiff in that 

case argued that Congress, in enacting the MSA, “implicitly preempted state management 

of salmon in Alaska.”45 The plaintiff claimed, just as UCIDA does here, that “Congress 

intended the [MSA] to apply to salmon management in both state waters and the 

exclusive economic zone.”46  

The court concluded that in enacting the MSA, “Congress intended the states to 

 
43  Washington Crab Producers, Inc. v. Mosbacher, 924 F.2d 1438, 1448 
(9th Cir.1990) (“The concern with escapement is paramount, because escapement is a 
measure of how many fish may return to the rivers to spawn and be harvested there, 
which is a major purpose of the Magnuson Act.”). 
44  Jensen v. Locke, 2009 WL 10674336, at *1. 
45  Id.  
46  Id.  
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retain exclusive authority to regulate fishing within territorial and inland waters, absent 

satisfaction of the statutory preemption procedures set out in Section 1856(b).”47 The 

court further explained that the MSA “provides for federal preemption of state regulation 

of territorial or internal waters only in limited circumstances where, after ‘notice and an 

opportunity for a hearing,’ the Secretary of Commerce finds that state action will 

‘substantially and adversely affect’ the carrying out of a fishery management plan for a 

fishery ‘engaged in predominately within the exclusive economic zone and beyond such 

zone.’”48  

Beyond the plain language of the MSA, the district court reviewed the legislative 

history and found that it too supported the conclusion that states retain jurisdiction over 

their waters. The court explained: 

The House Report noted that “Under United States law, the 
biological resources within the territorial sea of the United States 
(i.e., out to 3 miles) are the management responsibility of the 
adjacent several States of the Union. Whatever regulation of both 
fishermen and fish harvest, that occurs in this area is as deemed 
necessary and appropriate by each concerned State.” The House 
version of the Act stated that jurisdiction “may [only] be diminished 
with respect to any anadromous species ... if the Secretary of 
Commerce finds that a fishery management plan under this 
legislation applies to such species and that such State has taken any 
action, or omitted to take any action, the result of which will 
substantially and adversely affect the carrying out of the 
management plan.”49 

The court determined that “contemporaneous legislative history of the Magnuson-

 
47  Id. at 10. 
48  Id. at 9. (citing 16 U.S.C. § 1856(b)(1)). 
49  Id. (quoting H. Rep. No. 94-445 at 29). 
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Stevens Act suggests that Congress did not intend to preempt state authority to regulate 

territorial and internal waters.”50 This Court should come to the same conclusion and 

unambiguously hold that NMFS does not have authority to manage salmon in Alaska’s 

water absent a new act of Congress or through the codified MSA preemption procedures.  

C. The MSA explicitly contemplates preemption of state authority over 
state waters but only in limited circumstances not present here. 

The  MSA’s preemption framework denies NMFS the authority to manage 

fisheries in state waters unless the Secretary follows the preemption procedures in 

Section 306(b) of the MSA. But nothing of the sort has happened in this case.  

Under certain circumstances and pursuant to certain procedures, the Secretary of 

Commerce may notify the State of “his intention to regulate the applicable fishery within 

the boundaries of such State (other than its internal waters), pursuant to such fishery 

management plan and the regulations promulgated to implement such plan.”51 And when 

that happens the State has rights, such as the right “to petition the Secretary for 

reinstatement of its authority over such fishery” and the right to a hearing on the issue.52 

The plain language of the MSA makes two things clear: first, none of the 

circumstances under which the Secretary may assert management authority over Alaska 

waters are present here (and UCIDA still does not argue that such circumstances are 

present); and, second, the Secretary has not attempted to notify the State of any intention 

 
50  Id.  
51  16 U.S.C. § 1856(b). 
52  Id. 
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to assert jurisdiction over the State’s sovereign waters. As such, no authority exists for 

this Court to vacate Amendment 16 and hijack NMFS’s administrative process to 

produce an FMP in violation of federal law.  

II. Amendment 16’s Optimum Yield does not defer the State; it is based on the 
best scientific information available and complies with the MSA.  

UCIDA also contends that basing the OY range for the Cook Inlet EEZ fishery on 

salmon harvests in the EEZ from 1999 to 2021 violates the Court’s Orders and MSA.53 

This argument is a sleight of hand that picks and chooses portions of this Court’s prior 

order on a separate and wholly distinct FMP Amendment. NMFS here established a 

conservative OY based on the best available scientific information that prevents 

overfishing of distressed stocks in the Cook Inlet EEZ while giving the agency time to 

review and revise the historical data used.54   

Amendment 16’s OY is not a deferral to the State; it is fisheries management 

based on the best scientific information available at this time, exactly what the MSA 

requires. In the Proposed Rule, NMFS explained why the historical data used to calculate 

the OY range is the “the best scientific information available”55 because all “existing data 

on harvests in the EEZ are established because management and catch reporting have 

never differentiated between State and EEZ waters.”56 Then in the Stock Assessment and 

Fishery Evaluation, agency scientists reiterated after “thorough review” that the State’s 

 
53  UCIDA Mot. to Enforce at 8.  
54  Ex. 3 at 6-7, 15.  
55  Ex. 3 at 6.   
56  Ex. 3 at 4.  
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data and stock definitions were “based upon the best scientific information available.”57 

The Final Rule concluded the same: “[t]he best scientific information available regarding 

the appropriate harvest levels in this mixed stock fishery are currently estimates of 

historic catch in years of high and low abundance across stocks from 1999-2021.”58  

Further, UCIDA acts as if the Amendment 16 OY is a “deferral” to state 

management despite NMFS’s explicit acknowledgment that federal management of the 

EEZ fishery may produce different OYs based on federally collected data over time. 

NMFS explained it “expects initial management of the Cook Inlet EEZ to be conservative 

 
57  Ex. 5 at 9.  
58  The Rule goes on to explain why in great detail: “As explained in the Analysis, 
the 1999–2021 time period was chosen due to the advent of the current abundance- based 
approach to management of salmon in Upper Cook Inlet. In addition, this time series 
represents the recent range of salmon productivity conditions that are representative of 
reasonably foreseeable future conditions, reflects a range of time when management 
measures both increased and decreased fishing opportunity in EEZ waters, and captures a 
range of different social and economic conditions within fishing communities. 
Furthermore, this period also reflects the time for which high quality and comparable data 
for nearly all fisheries and fishing communities throughout Cook Inlet are available. 
The OY range considers but does not include the 1980s because there was a different 
ecological regime in place in the North Pacific (highly productive for salmon stocks), 
seafood markets for salmon were significantly different (strong Asian demand and less 
competition from farmed salmon), and the regional population was significantly smaller. 
These factors all influence NMFS’s consideration of the greatest net benefit to the 
Nation, including consideration of food production and recreational opportunities and 
taking into account the protection of marine ecosystems. The harvest levels from 1999–
2021 have resulted in numerous viable fisheries while preventing stocks from becoming 
overfished. While it may be possible to develop better information in the future as NMFS 
collects more data specific to the EEZ—and section 302(h)(5) of the Magnuson-Steven 
Act requires the Council to review OY on a continuing basis—at present, historic catch is 
the best scientific information available. Therefore, ranges of catch in years of high and 
low salmon abundance is an appropriate method to determine OY.” Ex. 1 at 14.  
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to account for the significant uncertainty and minimize the risk of overfishing.”59 

And NMFS vowed to review and revise the OY as the MSA charges.60 After 

implementing Amendment 16, NMFS can begin “collecting the data needed to address 

some of these uncertainties.”61  It is therefore neither inexplicable nor contrary to the 

MSA to rely on this historical data from the State to calculate OY at this time in the EEZ 

fishery. 

UCIDA’s objection to Amendment 16’s OY asks this Court to rebalance the goals 

at play in National Standard One, which the Court should not do.62 NMFS’s decision to 

take a conservative approach based on the only existing data in the fishery for 

Amendment 16’s initial OY range does not violate the MSA. The agency has full 

discretion to choose which data on which to rely in producing an FMP.63 National 

Standard One does not dispense unlimited fishing opportunity; it mandates that FMPs 

“shall prevent overfishing,” while also seeking to achieve an optimum yield.64 

Accordingly, NMFS is not required to demonstrate that it has chosen “the least restrictive 

 
59  Id.  
60  Ex. 4 at 49. 
61  Id.  
62  Washington Crab Producers, Inc. v. Mosbacher, 924 F.2d 1438, 1447-48 (9th 
Cir.1990) (“[D]eference is particularly appropriate where the resource to be managed and 
the act, regulations, and case law are complicated, thus calling for agency expertise.” 
(citations omitted)).  
63  Trawler Diane Marie, Inc. v. Brown, 918 F. Supp. 921, 930 (E.D.N.C. 1995), aff'd 
sub nom. Trawler Diane Marie, Inc. v. Kantor, 91 F.3d 134 (4th Cir. 1996) 
64  See e.g. Parravano v. Babbit, 837 F. Supp. 1034, 1044-45 (N.D. Cal. 1993).  
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alternative available for managing the resource”;65 when NMFS concludes that “reducing 

the overall harvest” in a fishery is necessary to prevent overfishing, it has acted consistent 

with National Standard One.66  UCIDA’s preferred result would “construe the Magnuson 

Act to tie the Secretary's hands and prevent [her] from conserving a given species of fish 

whenever its very nature prevents the collection of complete scientific information.”67 

That is antithetical to the MSA’s broader purpose to prevent overfishing with 

conservation and management measures.68 This Court cannot invalidate Amendment 16 

just because UCIDA wishes the Cook Inlet EEZ provided more economic opportunity. 

Indeed, nothing in the MSA “guarantees [a particular group] a directed ... fishery.”69  

 UCIDA’s other challenges to Amendment 16’s OY further manipulate the Court’s 

prior order to create requirements contrary to the MSA. NMFS properly defined the OY 

range in Amendment 16 based on the maximum sustained yield and at the level of the 

Cook Inlet EEZ fishery. NMFS explained how “MSY must be defined at the stock or 

stock complex level without reference to management jurisdiction,” but OY is a “a long 

term average amount of desired yield from a particular stock or fishery and is generally 

set below MSY.”70 Accordingly, “[u]nder Amendment 16, OY would be defined at the 

 
65  Id. (quoting Alaska Factor Trawler Ass’n v. Baldridge, 831 F.2d 1456, 1460 
(9th Cir. 1987).  
66  Id. 
67  Nat’l Fisheries Inst., Inc. v. Mosbacher, 732 F. Supp. 210, 220 (D.D.C. 1990). 
68  Id. 
69  Pac. Coast Fed’n of Fishermen’s Ass’n v. Blank, 693 F.3d 1084, 1093 (9th Cir. 
2012) (quoting Fishermen’s Finest, Inc. v. Locke, 593 F.3d 886, 896 (9th Cir.2010)). 
70  Ex. 3 at 6.  
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EEZ fishery level to both account for the interactions between salmon stocks in the 

ecosystem and provide Federal managers with a target that is within their control to 

achieve.”71 This explanation and analysis demonstrates that NMFS did not rely on the 

State to “achieve any management targets” in compliance with the Court’s prior order.72 

Ultimately, NMFS balanced National Standard One’s ambition to produce an OY 

in the fishery with its prohibition against overfishing.73 Amendment 16’s OY uses 

historical data of harvests from 1999-2021 to ensure that harvests in the EEZ stay “at 

these levels have prevented overfishing and maintained a viable EEZ fishery while 

account[ing] for harvest of Cook Inlet salmon stocks in all other fisheries, weak stock 

management considerations, and management uncertainty . . . [as well as] the varying 

relative abundance of salmon stocks each  year.”74 UCIDA cannot cast off the agency’s 

consideration and analysis of the best scientific information available; as this Court has 

already recognized the agency is best position to evaluate scientific information to 

 
71  Ex. 3 at 6.  
72  Dkt. 67 at 28.  
73  Washington Crab Producers, Inc. v. Mosbacher, 924 F.2d 1438, 1448 (9th 
Cir.1990) (“The Magnuson Act was concerned, among other things, with overfishing and 
the inadequacy of fishery management and conservation measures.”). 
74  Ex. 4 at 49. See also Ex. 1 at 14  (“The harvest levels from 1999–2021 have 
resulted in numerous viable fisheries while preventing stocks from becoming overfished. 
While it may be possible to develop better information in the future as NMFS collects 
more data specific to the EEZ—and section 302(h)(5) of the Magnuson-Steven Act 
requires the Council to review OY on a continuing basis—at present, historic catch is the 
best scientific information available. Therefore, ranges of catch in years of high and low 
salmon abundance is an appropriate method to determine OY.”). 
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comply with the MSA.75 The Motion to Enforce cannot invalidate the agency’s 

determination based on its scientific expertise. 

CONCLUSION 

This Court must reject UCIDA’s attempts to vacate a legally promulgated FMP 

that does exactly what it had previously ordered: In Amendment 16, NMFS produced a 

FMP that establishes a federal Cook Inlet EEZ Fishery that is compliant with the MSA, 

APA, the federal Constitution, and all other applicable laws. 

 DATED: June 4, 2024. 

 
 TREG R. TAYLOR 
 ATTORNEY GENERAL 
 
 By: /s/ Aaron C. Peterson 
 Aaron C. Peterson  
 Senior Assistant Attorney General 
 Alaska Bar No. 1011087 
 Department of Law 
 1031 West Fourth Avenue, Ste. 200 
 Anchorage, AK  99501 
 Telephone: (907) 269-5232 
 Facsimile: (907) 276-3697 
 Email: aaron.peterson@alaska.gov 
 
 Attorney for State of Alaska 

 
75  Dkt. 103, Amended Remedy Order at 2 (“The Court lacks the expertise and 
scientific information to evaluate whether UCIDA Plaintiffs' proposed interim measures 
further the goals of the Magnuson-Stevens Act. The Court also has no means with which 
to receive information and adjust its interim measures based on salmon run strength.”) 
See also Trout Unlimited v. Lohn, 559 F.3d 946, 959 (9th Cir. 2009) (“NMFS is entitled 
to decide between conflicting scientific evidence”); Washington Crab Producers, Inc. v. 
Mosbacher, 924 F.2d 1438, 1447-48 (9th Cir.1990). 
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INTRODUCTION 
 

1. Plaintiffs have a related action pending in United Cook Inlet Drift 

Association, et al., v. National Marine Fisheries Service, et. al., No. 3:21-cv-00255-JMK. 

Plaintiffs respectfully request that this Court consolidate this action, pursuant to Federal 

Rule of Civil Procedure 42, with Plaintiffs’ pending case because the actions involve 

common questions of law and fact.  

2. This case is the most recent chapter in a more-than-a-decade-long attempt 

by Plaintiffs to get Federal Defendants to stop shirking their duty to prepare a lawful 

Fishery Management Plan (“FMP”) amendment for the Cook Inlet salmon fishery.  

Although Plaintiffs have repeatedly prevailed in this Court, Federal Defendants have 

continued to ignore their statutory duties in favor of deferring to the State of Alaska.  At 

some point, enough is enough.  This litigation has past that point.   

3. As discussed more fully below, like its predecessors, Amendments 12 and 

14, Amendment 16 to the FMP and its implementing regulations are arbitrary, capricious, 

and contrary to the Magnuson-Stevens Fishery Conservation and Management Act (the 

“MSA” or “Magnuson-Stevens Act”), 16 U.S.C. §§ 1801-1891d; the National 

Environmental Policy Act (“NEPA”), 42 U.S.C. § 4321, et seq.; and the Administrative 

Procedure Act (“APA”), 5 U.S.C. §§ 551-559, 701-706.  In Amendment 16, the National 

Marine Fisheries Service (“NMFS”) has, once again, found another way to try and 

continue to defer to Alaska’s historic management practices, even as commercial harvests 

continue to dwindle.  For the reasons discussed below, Plaintiffs respectfully request that 
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this Court vacate the decision approving Amendment 16 and its implementing 

regulations.  Plaintiffs seek an order requiring NMFS to comply with the MSA and 

develop an appropriate FMP that covers the “fishery.”  Plaintiffs request that the Court 

declare that Amendment 16 and its underlying implementing regulations and NMFS’s 

NEPA Finding of No Significant Impact (“FONSI”) are arbitrary, capricious, and an 

abuse of discretion; not in accordance with law; and in excess of statutory jurisdiction, 

authority, or limitations.  Plaintiffs further seek an order vacating Amendment 16 and its 

underlying implementing regulations and the FONSI, and remanding to Defendants under 

the prescriptive supervision of this Court as set forth in the Request for Relief below. 

PARTIES 

Plaintiffs 

4. Plaintiff United Cook Inlet Drift Association (“UCIDA”) is a corporation in 

good standing registered under the laws of the State of Alaska.  UCIDA represents the 

economic, social, and political interests of drift gillnet fishermen and their families in 

Cook Inlet, Alaska.  UCIDA currently has approximately 200 members who hold limited-

access salmon driftnet fishing permits, issued by the State of Alaska, in Cook Inlet.  

UCIDA membership ranges across 27 different states and one foreign country.   

5. UCIDA’s members make their living by commercial fishing.  UCIDA’s 

members hold State of Alaska limited-entry permits (meaning additional permits can no 

longer be issued and are fully allocated), which authorize them to catch all five species of 

salmon: sockeye, coho, chinook, chum, and pink. 
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6. Drift gillnet boats are small-scale fishing operations, typically crewed by 

one to three persons.  Each fishing operation represents a substantial investment in the 

boat, gear, and the permit itself.  Each boat is generally allowed to deploy a single 900-

foot-long gillnet.  The gillnet is suspended in the water column by floats (called “corks”) 

as the boat drifts with the current—hence the name “drift gillnet.”  After the gillnet is 

allowed to “soak” in the water for a length of time (as the boat and net drift with the 

current), the gear is hauled in, and the fish are removed and placed on ice in the boat’s 

hold.  Those fish are then transported to, and offloaded at, one of Cook Inlet’s local 

seafood processors in fishing communities such as Kenai, Kasilof, Ninilchik, or Homer.  

After processing, these salmon are delivered throughout the United States and around the 

world. 

7. In addition to permit holders, UCIDA has approximately 30 associate 

members, including fish processors, gear suppliers, crew members, and other interested 

members of the community.   

8. UCIDA’s mission is to promote public policy that facilitates the science-

based and orderly harvest of Cook Inlet salmon in a manner that is economically and 

ecologically sustainable and that protects commercial salmon fishing in Cook Inlet as a 

viable way of life.  UCIDA and its members are committed to the protection of the 

environment of Cook Inlet, and to ensuring that its marine resources are both managed 

and conserved to enhance the health and productivity of the ecosystem.  To that end, 

UCIDA has advocated in state and federal forums for management of these salmon 
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stocks in a manner consistent with the goals and objectives of the MSA, including 

management consistent with the MSA’s Maximum Sustainable Yield (“MSY”) principles 

(MSY is defined at 50 C.F.R. § 600.310(e)(1)(i)(A) as the largest long-term average 

catch or yield that can be taken from a stock or stock complex under prevailing 

ecological, environmental conditions).  The relief UCIDA seeks in this lawsuit is 

germane to its organizational purpose. 

9. Plaintiff Cook Inlet Fishermen’s Fund (“CIFF”) is a non-profit corporation 

registered under the laws of the State of Alaska.  CIFF has 446 members, including 

commercial fishermen of all gear types, seafood processors, and community members.  

The majority of CIFF’s members are from Alaska, but CIFF also has members from 21 

other states.  

10. CIFF’s mission is to advocate on behalf of all commercial fishermen of 

Cook Inlet and for the coastal community more generally.  CIFF’s members and 

volunteers are fueled by the desire to save the commercial fishing industry in Cook Inlet 

as well as all of Alaska.  The relief CIFF seeks in this case is germane to its 

organizational purpose. 

11. UCIDA and CIFF (collectively, “Plaintiffs”), directly or through their 

members, fully participated, to the limited extent allowed by NMFS and the North Pacific 

Fishery Management Council, in the proceedings predating the decisions challenged in 

this lawsuit.  Plaintiffs submitted detailed written comments and testimony on 
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Amendment 16 and its implementing regulations and the accompanying draft 

environmental assessment (“EA”). 

12. Plaintiffs have standing to bring this action because their members are 

directly and adversely impacted by Amendment 16 and its implementing regulations, 

which improperly defer to the State of Alaska.  Plaintiffs and their members are also 

adversely impacted by Defendants’ failure to comply with the procedural requirements of 

NEPA and the MSA.  The challenged agency decisions are final and ripe for review by 

this Court. 

Defendants 

13. NMFS is an agency of the National Oceanographic and Atmospheric 

Administration (“NOAA”), U.S. Department of Commerce.  NMFS is sometimes 

referred to as “NOAA Fisheries.”  Among its duties, NMFS is responsible for managing 

commercial marine fisheries to ensure sustainable harvests that provide the greatest 

overall benefit to the nation pursuant to the MSA. 

14. Defendant Gina Raimondo is the Secretary of the U.S. Department of 

Commerce and is sued in her official capacity.  Secretary Raimondo directs all business 

of the Department of Commerce, including NOAA and its agency, NMFS.  Through 

these agencies, Secretary Raimondo is ultimately responsible for the approval of 

Amendment 16 and its implementing regulations, and the EA and corresponding FONSI, 

and is further responsible for the Department of Commerce’s compliance with federal 

law, including NEPA, the MSA, and the APA. 
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15. Defendant Janet Coit is the Assistant Administrator for NOAA Fisheries 

and is sued in her official capacity.  The U.S. Secretary of Commerce (“Secretary of 

Commerce” or “Secretary”) has delegated responsibility to the NOAA Administrator to 

ensure compliance with NEPA, the MSA, and the APA, and to promote effective 

management and stewardship of the nation’s fisheries resources and assets to ensure 

sustainable economic opportunities.  The NOAA Administrator, in turn, has subdelegated 

this responsibility to NMFS.    

16. Defendant Jon Kurland is the Administrator of the NMFS Alaska Region 

and is sued in his official capacity.     

JURISDICTION AND VENUE 

17. This Court has jurisdiction over this action pursuant to 5 U.S.C. §§ 701-706 

(APA), 28 U.S.C. § 1331 (federal question), 28 U.S.C. § 2201 (declaratory judgments), 

28 U.S.C. § 2202 (injunctive relief), and 16 U.S.C. §§ 1855(f) and 1861(d) (MSA). 

18. Defendants have waived sovereign immunity in this action pursuant to 

5 U.S.C. § 702 and 16 U.S.C. § 1855(f).  

19. Plaintiffs have exhausted all administrative remedies. 

20. Venue is properly vested in this Court under 28 U.S.C. § 1391 because 

Plaintiffs’ principal place of business is in this district, and a substantial part of the acts or 

omissions giving rise to this controversy occurred in this district.   
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STATUTORY FRAMEWORK 

The Magnuson-Stevens Fishery Conservation and Management Act 

21. The MSA is the primary domestic legislation governing management of 

federal fisheries.  16 U.S.C. §§ 1801-1891d. 

22. The MSA created eight regional fishery management councils that are 

primarily charged with preparing FMPs and plan amendments for each managed federal 

fishery.  Id. § 1852(a)(1).   

23. The MSA requires an FMP for each fishery under the regional council’s 

jurisdiction “that requires conservation and management.”  Id. § 1852(h)(1).  The FMP is 

the foundational document for management of each fishery and provides the framework 

for ensuring that fisheries are managed in a manner consistent with the requirements of 

the MSA and its 10 National Standards.  

24. The MSA’s purpose is to put these national fishery resources under “sound 

management” and “to realize the full potential of the Nation’s fishery resources.” Id. 

§ 1801(a)(5)-(6).  This includes both conservation measures to prevent overfishing, as 

well as a “national program for the development of fisheries which are underutilized or 

not utilized by the United States fishing industry.” Id. § 1801(a)(7). 

25. The MSA gives special attention to anadromous species such as salmon.  

Indeed, the MSA’s stated purpose is “to take immediate action to conserve and manage 

the fishery resources found off the coasts of the United States, and the anadromous 

species . . . of the United States.”  Id. § 1801(b)(1) (emphasis added). 
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26. The Council manages fisheries that fall under its authority.  Prior FMPs 

developed by the Council govern the management of salmon fisheries, including but not 

limited to the salmon fisheries in which Plaintiffs’ members participate. 

27. The authority of a state to manage fisheries in the exclusive economic zone 

(“EEZ”), beyond the state’s territorial waters (three miles for purposes of MSA), is 

constrained by the MSA.  The state may regulate all fishing activities in the adjacent 

portions of the EEZ only to the extent that the applicable FMP delegates such authority.  

Id. § 1856(a)(3).  Absent such delegation through an FMP, the state may only regulate 

vessels registered under the laws of that state in the EEZ.   

28. Fishery management councils submit proposed FMPs and FMP 

amendments to the Secretary of Commerce for review and approval.  Id. §§ 1853, 1854.  

All FMPs, and FMP amendments, must be consistent with the requirements of the MSA, 

including the 10 National Standards set forth in the MSA. 

29. The MSA’s National Standards guide all FMPs and MSA regulations.  For 

example, National Standard 1 requires FMPs to prevent overfishing while achieving the 

OY from each fishery for the U.S. fishing industry.  Id. § 1851(a)(1).  National Standard 

2 requires that all conservation measures be based on the best scientific information 

available.  Id. § 1851(a)(2).  National Standard 3 provides that fisheries should be 

managed as a unit throughout their range, where practicable.  Id. § 1851(a)(3).  National 

Standard 4 requires that any allocation of fishing rights be “fair and equitable” to 

fishermen and “shall not discriminate between residents of different States.”  Id. 
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§ 1851(a)(4).  National Standard 7 requires conservation measures to, where practicable, 

minimize costs and unnecessary duplication.  Id. § 1851(a)(7).  National Standard 8 

requires conservation measures to take into account the importance of the fishery 

resources to fishing communities, to provide for the sustained participation of, and to 

minimize impacts on, such communities.  Id. § 1851(a)(8).  National Standard 10 requires 

conservation measures to promote the safety of human life at sea.  Id. § 1851(a)(10).     

30. The Secretary of Commerce, acting through NMFS, must disapprove an 

FMP amendment to the extent it is inconsistent with provisions of the MSA or any other 

applicable law.   

31. The Secretary of Commerce must also approve all regulations that 

implement an FMP.  Id. § 1854(b).  The Secretary must give notice of proposed 

rulemaking and provide an opportunity for public comment on proposed regulations.  Id. 

32. Any fishery management regulation implementing an FMP must be 

consistent with the MSA, including the 10 National Standards for fishery management 

and conservation.  Id. §§ 1854(b), 1851(a). 

The National Environmental Policy Act 

33. Approvals of FMPs, FMP amendments, and implementing regulations are 

subject to NEPA requirements, 42 U.S.C. § 4321 et seq.; 16 U.S.C. § 1854(i).  

34. Congress established NEPA as “our basic national charter for protection of 

the environment.”  40 C.F.R. § 1500.1(a) (1978) (amended July 16, 2020).  NEPA and its 

implementing regulations require that federal agencies, including NMFS, must prepare an 
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environmental impact statement (“EIS”) for all “major Federal actions significantly 

affecting the quality of the human environment.”  42 U.S.C. § 4332(2)(C); see 40 C.F.R. 

§ 1501.3–.6 (2020).  The purpose of NEPA is to ensure that federal decision-making is 

fully and publicly informed through a reasonably thorough and thoughtful analysis of the 

probable environmental impacts resulting from a proposed federal action, and through 

identification and analysis of a reasonable range of alternative actions, including the no-

action alternative.  In enacting NEPA, Congress sought to ensure that federal agencies 

take a hard look at the environmental consequences of any proposed action and required 

agencies to comply with NEPA “to the fullest extent possible.”  42 U.S.C. § 4332.       

35. NEPA requires that a federal agency proposing a major federal action with 

significant environmental effects prepare a detailed statement, which must include the 

environmental impacts of and alternatives to the proposed action.  Id. § 4332(2)(C)(i)-

(iii).  This detailed written statement is an EIS.  See 40 C.F.R. § 1508.1(j) (2020). 

36. To determine whether an EIS is necessary, an agency may first prepare an 

EA.  See id. §§ 1501.5(a)–(c), 1508.1(h) (2020).  An EA is a “concise public document 

prepared by a Federal agency to aid an agency’s compliance with the Act and support its 

determination of whether to prepare an [EIS] or a [FONSI].”  Id. § 1508.1(h) (2020).  An 

EA must contain sufficient information and analysis to determine whether the proposed 

action is likely to have significant impacts, thus requiring preparation of an EIS.  See id. 

§§ 1501.5(a)–(c), 1508.1(h) (2020).  An EA must consider a reasonable range of 
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alternatives and must include a reasonably thorough discussion of the direct, indirect, and 

cumulative impacts of the proposed alternative.  See § 1501.5(c)(2) (2020).  

37. If an agency concludes, based on the EA, that an EIS is not required, it 

must prepare a FONSI, which explains the agency’s reasons for its decision.  Id. 

§§ 1501.6(a)–(c), 1508.1(l) (2020). 

38. The analysis of alternatives should present the environmental impacts of the 

proposed action and the alternatives based on the information and analysis presented.  

Id. § 1502.14 (2020).  The analysis must evaluate reasonable alternatives to the proposed 

action, identify a “no action” alternative, discuss in detail each alternative considered, 

and discuss the reasons alternatives were eliminated from the detailed study.  Id. 

§ 1502.14(a)–(f) (2020).  These alternative analysis requirements also apply to EAs.  See 

42 U.S.C. § 4332(2)(E); 40 C.F.R. § 1501.5(c)(2) (2020).  

The Administrative Procedure Act 

39. The APA provides for judicial review of final agency action by persons 

“aggrieved” by such action.  5 U.S.C. § 702.  The actions reviewable under the APA 

include any “preliminary, procedural, or intermediate agency action or ruling . . . on the 

review of the final agency action.”  Id. § 704. 

40. The APA also provides standards applicable when a federal agency 

proposes and adopts final rules and regulations.  Id. §§ 553, 551(4).  Specifically, 

agencies must provide “[g]eneral notice” of any “proposed rule making” to the public 

through publication in the Federal Register.  That notice must include: “(1) a statement of 
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the time, place, and nature of public rule making proceedings; (2) reference to the legal 

authority under which the rule is proposed; and (3) either the terms or substance of the 

proposed rule or a description of the subjects and issues involved.”  Id. § 553(b).  An 

agency’s responsibility to consider public comments on a proposed rulemaking is 

required by 5 U.S.C. § 553(c). 

41. Under the APA, a reviewing court shall “hold unlawful and set aside 

agency action, findings, and conclusions found to be . . . arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law.”  Id. § 706(2)(A).  A reviewing court 

shall also “hold unlawful and set aside agency action, findings, and conclusions found to 

be . . . without observance of procedure required by law.”  Id. § 706(2)(D). 

STATEMENT OF FACTS 

The Cook Inlet Salmon Fishery  

42. Upper Cook Inlet is home to five species of anadromous salmon—chinook, 

sockeye, coho, pink, and chum—as well as steelhead trout.  These are some of the largest 

natural, wild returns of salmon in the nation.  And unlike many of our nation’s fisheries 

that are fully utilized (or even overutilized), Cook Inlet salmon stocks are largely 

underutilized.  For example, in 2014, an estimated 20 million pink salmon returned to 

Cook Inlet, but state restrictions limited harvest to 642,754 fish, with 15 million pink 

salmon not utilized and not needed for biological purposes.  This happened again in 2020. 

43. The Kenai River sockeye runs in Cook Inlet, in particular, are world-class, 

with the potential to produce millions of adult sockeye annually.  These sockeye are also 
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genetically unique, with an unusual variety in the age and large size of adult returning 

stocks.   

44. The commercial fishery on these Cook Inlet anadromous stocks dates back 

to at least 1882, utilizing all manner of gear types, from fishwheels to driftnets.  The 

federal government expressly recognized the national importance of maintaining this 

commercial fishery in 1952 when it negotiated by treaty to exclude Cook Inlet from an 

international treaty banning most net fishing activities outside of state waters.   

45. Commercial fishing in Upper Cook Inlet is currently limited to two gear 

types (set and drift gillnets) and occurs on all five Cook Inlet anadromous salmon stocks.  

When they are permitted to fish, eastside set net operations deploy gillnets from fixed 

locations near shore, anchored to the bottom, and commonly extending in sections as far 

as one and a half miles offshore.  Westside set net operations are commonly extended up 

to five miles off shore.  Northern District set net operations commonly extend up to 10 

miles off the northern inlet shores.  Drift gillnets, by contrast, are deployed from small 

vessels.      

46. The majority of commercial fishing harvest in Upper Cook Inlet is sockeye.  

The majority of the commercially caught Cook Inlet salmon find their way to grocery 

stores and restaurants in the United States.  Cook Inlet salmon are an important and 

healthy part of the nation’s food supply. 

47. The Cook Inlet salmon fishery is highly competitive and requires 

conservation and management.   
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The 1990 Salmon FMP 

48. The last major revision to the Salmon FMP was in 1990.  The 1990 Salmon 

FMP has two management areas: the East Area and the West Area.  The border between 

the two areas is the longitude of Cape Suckling.   

49. The 1990 Salmon FMP addressed commercial salmon fishing in the East 

and West Areas differently.  In the East Area (which consists primarily of coastal waters 

off southeast Alaska), the 1990 FMP set forth the Council’s management goals and 

objectives.  The 1990 FMP delegated management of East Area fisheries, consistent with 

the Council’s management goals and objectives, to the State of Alaska. 

50. In the West Area, by contrast, the 1990 Salmon FMP provided little 

guidance on how to manage salmon.  Instead, the 1990 Salmon FMP closed the vast 

majority of the West Area to commercial fishing, consistent with prohibitions in the 

International Convention for the High Seas Fishery of the North Pacific Ocean (“High 

Seas Convention”).  Also consistent with the High Seas Convention, the 1990 FMP 

exempted from this closure three historic net fisheries: Cook Inlet, Prince William Sound, 

and the Alaska Peninsula area.  The EEZ portion of Cook Inlet open to fishing is a 

contiguous area of approximately 1,100 square miles.  The 1990 Salmon FMP did not 

expressly delegate management to the State of Alaska or set clear management goals or 

objectives for the West Area. 
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51. The High Seas Convention was repealed and replaced in 1992 by the North 

Pacific Anadromous Stock Act of 1992, which contained no provisions for management 

of the three historic net fisheries areas.  Despite the change in the law, the Council took 

no action for nearly 20 years to make changes to the FMP to clarify for the West Area 

how it was to be managed.  

The State of Alaska’s Management of the Cook Inlet Salmon Fishery 

52. The State of Alaska has managed the salmon fisheries in Alaska since 

1960.  As a condition of statehood, Alaska was allowed to manage the Cook Inlet salmon 

fishery provided that “the Alaska State Legislature has made adequate provision for the 

administration, management, and conservation of said resources in the broad national 

interest.”  Alaska Statehood Act, Pub. L. No. 85-508 § 6(e), 72 Stat. 339, 341 (1958) 

(emphasis added).  The State of Alaska sets its fishery management policies through the 

Alaska State Board of Fish and implements those management policies through the 

Alaska Department of Fish and Game.   

53. The State of Alaska manages salmon in Cook Inlet based on a series of 

state management plans without federal oversight.  Generally speaking, these 

management plans set escapement goals for salmon.  An escapement goal, in this context, 

is the number of salmon that the state has determined is necessary or desirable to 

“escape” past fishing sectors and, thereby, provides spawning stock for successive 

generations or meets other needs.   
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54. The state management plans also include allocation decisions.  Allocation 

decisions are generally made by setting the number of fishing days, including time and 

area, allowed for a particular gear type during the season. 

55. In season, the state manages these fisheries based on assessments of run 

strength, as measured against desired escapement goals.  In theory, if the run strength is 

estimated to be larger than normal, then more fishing days are authorized to avoid 

exceeding maximum escapement targets.  If run strengths are estimated to be smaller than 

normal, then fewer fishing days are authorized to avoid dropping below minimum 

escapement targets.  These run strength assessments are based on preseason forecasts, test 

boat data, and other factors.   

56. Setting science-based escapement goals for salmon is essential to a well-

managed fishery.  If an escapement goal is set too low, then the fishery gets overfished 

and run strengths diminish over time.  If an escapement goal is set too high, then the 

harvestable surplus is lost.  Where too many salmon escape and spawn, the fitness of that 

run may also be diminished in future years due to density-dependent effects and other 

biological and ecological factors.  That is especially the case for sockeye, where rearing 

space and food supply in the lakes and rivers are a limiting factor.  Over-escapement 

events can reduce run strengths for two or three successive years. 

57. The state has two basic kinds of escapement goals: biological and 

sustainable.  Biological escapement goals are intended to achieve the MSY (human 

consumption for that fishery as a food resource).  Sustainable escapement goals, by 
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contrast, are based on historical data showing that a certain harvest level can be sustained.  

In Upper Cook Inlet, only one salmon stock has a biological escapement goal.  This goal 

has not been peer reviewed or set for MSY as required by MSA and National Standard 1. 

58. Beginning in 2000, the state imposed a “Sustainable Salmon Fisheries 

Policy” (“SSFP”) intended to ensure the long-term viability of salmon runs in Alaska. 

59. The state has affirmatively stated that it is under no obligation to comply 

with the MSA in making its fishery management decisions, and it has said it “would not 

accept a delegation of management authority for the Cook Inlet EEZ salmon fishery 

under the conditions that would be necessary to comply with the MSA,” i.e., that it will 

not manage fishing in state waters consistent with the MSA.  Indeed, the state’s record 

has shown that it has not managed fishing, especially the fishing in Cook Inlet, in a 

manner consistent with the MSA. 

60. In 1990, when the last Salmon FMP was created, the state typically 

managed the salmon fishing sectors in accordance with the MSA.  Beginning in 1996, the 

state began departing from MSA management.  And, when the state subsequently 

adopted the SSFP, it no longer made any attempt to manage fishing in Cook Inlet under 

MSA standards.   

61. The Cook Inlet salmon fishery was historically one of the nation’s most 

productive salmon fisheries.  In the 1980s and 1990s, the sockeye salmon harvest alone 

ranged consistently from four to nine million sockeye per year.  During the last two 

decades, the commercial harvest in Cook Inlet has steadily—and more recently, 
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precipitously—declined.  The 10-year average annual commercial sockeye catch for 

2014–2023—based on the preliminary data released by the State of Alaska, Department 

of Fish and Game for 2023—was just 1.65 million sockeye.  A significant portion of this 

reduction in catch has been converted by the state’s management to over-escapement 

(surplus to optimum yield “OY”) into the Upper Cook Inlet river systems.  For example, 

just in 2023, the total sockeye harvest (1.6 million sockeye) was approximately equal to 

or less than the over-escapement in just two rivers—the Kenai and Kasilof Rivers—

which were overescaped by 1.65 million sockeye.  If the commercial fleet had been 

permitted to catch this over-escapement, their total catch for the season would have been 

over 3 million sockeye, below the low end of the historical average but a significant 

improvement over the status quo.  Instead, these fish were wasted due to the state’s 

failure to manage in accordance with the upper bound of its escapement goals, which 

resulted in lost yield in 2023 and jeopardized yield in future years.  

62. Accompanying the last two decades of historically low salmon harvest is 

the state’s decision to gradually restrict the commercial fishery year after year, with most 

openings now being severely geographically limited to only a narrow band, preventing 

the fishery from targeting areas where salmon congregate.  At the same time, the state has 

continued to increase “escapement” levels to record high (and likely unsustainable) levels 

in order to guarantee more than enough fish for the sport fishers to catch and to stock the 
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state resident-only personal use fishery with hundreds of thousands of fish.1  Even with 

inflated escapement targets, the restrictions on commercial fishing are so significant that 

the state still regularly exceeds those escapement goals by a wide margin.   

63. The state restrictions have resulted in severe financial hardship to the U.S. 

citizens participating in the Cook Inlet commercial salmon fishery, as well as the 

businesses that rely on the commercial harvest.  Twenty years ago, Cook Inlet had 23 

major salmon processors willing to purchase and prepare salmon for the wholesale and 

retail markets, including both international markets and local food stores throughout the 

U.S.  Presently, there are only two major salmon processors left in Cook Inlet. 

64. Importantly, these state restrictions are based not on science or sound 

principles of species conservation and fishery management, but rather on other 

“allocative purposes,” like “mak[ing] sport fisheries more enjoyable.”  In fact, as a result 

of the state’s over-escapement approach, the increasing sport fishery (and the resident-

only personal use fishery) has harmed Cook Inlet salmon by causing “serious in-river 

habitat degradation problems such as hydrocarbon pollution and turbidity levels that 

exceed clean water standards, and miles of trampled riverbanks.” Millions of salmon go 

unharvested every year while the commercial fleet is sidelined, to the detriment of 

Plaintiffs’ members, local fishing communities, and the national interest in this important 

food source as expressed by the Magnuson-Stevens Act. 

 
1 For example, the in-river escapement goal for sockeye in the 1980s and early 1990s (when the 
fishery was doing very well) was 400,000 to 700,000.  By 2011, the state ratcheted that goal to 
1.1 million to 1.35 million, with no underlying biological basis for the change.    
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65. As noted above, only one salmon stock in Cook Inlet is claimed to have a 

biologically based escapement goal.  Many runs in Cook Inlet have no escapement goal 

of any kind.  There are no escapement goals for pink salmon, only one tributary with 

escapement goals for chum, and two tributaries with escapement goals for coho.  Of the 

35 chinook tributaries, only seven have any escapement goals or monitoring data, and 

most of those seven are listed under the state designation of “stock of concern.”   

66. State management in Cook Inlet has destabilized the fishery.  As a result, 

many seafood processors have simply quit doing business in Cook Inlet, citing a hostile 

business environment created by state mismanagement as the reason.  Harvests of some 

stocks have declined as much as 50% due to state management.  Every year, millions of 

salmon (worth tens of millions of dollars to local and national communities and 

businesses), above and beyond those necessary to meet biological needs, go unharvested 

due to state mismanagement.  

History of This Litigation 

67. In 2010, Plaintiffs sought to turn the tide of state mismanagement of the 

fishery by appealing to NMFS and the Council, and asking for the development of an 

FMP to manage the Cook Inlet salmon fishery in a manner consistent with the National 

Standards of the MSA.  NMFS and the Council flatly refused, claiming that they (as the 

entities entrusted by Congress to manage the nation’s fishery resources) lacked the 

expertise to manage salmon in Alaska (even though they, in fact, manage salmon in other 

areas of Alaska).  Instead, in 2012, NMFS and the Council issued Amendment 12 to the 
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Fishery Management Plan for Salmon Fisheries in the EEZ off the Coast of Alaska (the 

“Salmon FMP”).  See 77 Fed. Reg. 75,570 (Dec. 21, 2012).  Amendment 12 cut the Cook 

Inlet salmon fishery out of the Salmon FMP altogether and deferred all management 

authority to the State of Alaska.  

68. Plaintiffs initiated this litigation more than a decade ago against Federal 

Defendants (collectively “NMFS”) to challenge Amendment 12.  The Ninth Circuit Court 

of Appeals agreed with Plaintiffs that NMFS’ decision to defer management to the State 

of Alaska in Amendment 12 was illegal.  United Cook Inlet Drift Ass’n v. Nat’l Marine 

Fisheries Serv. (UCIDA I), 837 F.3d 1055, 1063 (9th Cir. 2016).  The Ninth Circuit 

instructed that NMFS could not “wriggle out of” its duties or “shirk” the statutory 

command to produce an FMP for the Cook Inlet salmon fishery.  Id. at 1063, 1064.  

Moreover, the Ninth Circuit rejected NMFS’s argument that the Magnuson-Stevens Act 

“does not expressly require an FMP to cover an entire fishery.”  Id. at 1064.  

Furthermore, the “Act makes plain that federal fisheries are to be governed by federal 

rules in the national interest, not managed by a state based on parochial concerns.”  Id. at 

1063.  

69. The Ninth Circuit’s decision in September of 2016 initiated a five-year 

administrative process that NMFS, the Council, and the State of Alaska turned into a 

complete farce.  At the last minute, the Council completely abandoned its efforts to create 

a federally delegated or a federally managed FMP program for the Cook Inlet salmon 

fishery.  Instead, at the urging of the State of Alaska (and with help from NMFS), the 
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Council proposed an amendment (“Amendment 14”) to close commercial salmon fishing 

in federal waters altogether, and relinquish and defer all management decision for the 

Cook Inlet salmon fishery to the State of Alaska.  This was precisely the opposite of what 

the Ninth Circuit instructed.  NMFS issued final regulations implementing Amendment 

14 on November 3, 2021.  See 86 Fed. Reg. 60,568 (Nov. 3, 2021).  Amendment 14 

determined that “‘[t]he Cook Inlet salmon fishery includes the stocks of salmon harvested 

by all sectors within State and federal waters of Cook Inlet,’”  Dkt. 67 at 20 (quoting 

record), and that OY “for the Cook Inlet salmon fishery is set to the ‘level of catch from 

all salmon fisheries occurring within Cook Inlet (State and Federal water catch) . . . .’”  

Id. at 23 (quoting record).  In other words, Amendment 14 set OY as whatever the state 

has allowed under state management.  

70. UCIDA challenged Amendment 14, and on June 21, 2022, this Court 

granted UCIDA’s motion for summary judgment, vacating the final rule.  See Dkt. 67.  

This Court explained that Amendment 14 effectuated another unlawful deferral to the 

state as it made “federal management standards in form rather than substance,” violating 

the instructions in UCIDA I.  See id. at 22–23.  The Court also explained that OY based 

on state harvest levels violated National Standard 1—the obligation to set the “optimum 

yield from each fishery” and to do so on “‘the basis of maximum sustainable yield 

[“MSY”] from the fishery.’”  Id. at 26−27 (quoting 16 U.S.C. § 1802(33)).  As the Court 

explained, “[b]ootstrapping statutorily required management measures, such as MSY and 

OY, to the actual number of fish caught in the Cook Inlet, as determined by the State of 
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Alaska, summarily casts the decision of what constitutes ‘the amount of fish which . . . 

will provide the greatest overall benefit to the Nation’ to the Alaska Department of Fish 

and Game.’”  Dkt. 67 at 29 (quoting 16 U.S.C. § 1851(a)(1)).  

71. As a result of these (and many other) violations, the Court issued a remedy 

order on November 28, 2022, directing that NMFS “shall issue regulations implementing 

a new FMP amendment that is consistent with the Court’s [SMJ] Order and the previous 

orders in this litigation and complies with the [MSA], the APA, and all other applicable 

laws by no later than May 1, 2024.”  Dkt. 103 at 10.  The Court also required NMFS to 

file periodic status reports every 45 days, set a status conference in April 2023, and 

retained jurisdiction over the case.  See Dkt. 77 at 10–11.  

72. In its third status report filed on April 13, 2023, NMFS explained that the 

Council “was scheduled to take final action to recommend an FMP amendment at its 

April 2023 meeting.”  Dkt. 98-1 at 1.  “The Council had two viable alternatives to choose 

from: federal management of the fishery in the EEZ with specific management measures 

delegated to the State of Alaska (State) through the FMP (Alternative 2), or direct federal 

management of the fishery in the EEZ (Alternative 3).”  Dkt. 98-1 at 1.  NMFS explained 

that “the State informed NMFS and the Council during the Council meeting that it would 

not accept a delegation of management authority for the Cook Inlet EEZ salmon fishery 

under the conditions that would be necessary to comply with the MSA.”  Dkt. 98-1 at 2.  

NMFS explained that this left the Council with one viable management alterative: 

adopting a federal management regime.  Dkt. 98-1 at 2.  “NMFS proffered a motion that 
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would have adopted Alternative 3, but no member of the Council would second that 

motion.”  Id.  NMFS explained that “[w]ith no other viable choice, [it] informed the 

Council that [it] would immediately begin work on a Secretarial amendment that would 

likely resemble Alternative 3.”  Id.  NMFS explained that “[b]ecause the analysis needed 

to support Secretarial action mirrors the analysis NMFS completed for the Council, it is 

largely complete.”  Dkt. 98-1 at 3.  NMFS stated that it “has not identified any legally 

viable management alternatives that were not presented to the Council, and NMFS is still 

on track to implement a final rule by May 2024.”  Dkt. 98-1 at 3.  

73. In its response to NMFS’ third status report, UCIDA explained its concerns 

with NMFS’ use of the Secretarial Amendment process to “forge ahead with its failed 

proposed Council amendment,” and UCIDA proposed several potential off ramps.  See 

Dkt. 100 at 3–5.  

74. On May 2023, the Court issued an amended remedy order explaining that 

“the actions taken by the Federal Defendants in the eleven months following the Court’s 

[SMJ Order] are nearly identical to those taken to implement the now-vacated 

Amendment 14.”  Dkt. 103 at 9.  “Given the history of this litigation and the progress of 

remand thus far, . . . stronger judicial intervention is necessary to ensure that the same 

processes do not yield the same result.”  Dkt. 103 at 9.  Accordingly, the Court ordered 

the parties to collaborate in order to avoid a perpetual cycle of litigation.  See Dkt. 103 at 

9.  
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75. The parties had two collaboration meetings in May 2023 (see Dkt. 102 at 2) 

and filed a joint status report regarding the meetings (see Dkt. 104).  UCIDA explained 

its belief that “the parties are still very far apart on what constitutes a legal and effective 

FMP for the Cook Inlet salmon fishery.”  Dkt. 104 at 7.  This notwithstanding, NMFS 

continued the process of developing Alternative 3.  See Dkts. 106–08, 110–12, and 118.  

76. On December 20, 2023, the Court held a status conference.  See Dkt. 119.  

UCIDA alerted the Court to its concern that the remand process was heading for a 

trainwreck in May 2024.  See Dkt. 121-1 at 2.  UCIDA explained that it expected to file a 

motion to enforce in May 2024 and that continued litigation and non-compliance with the 

Magnuson-Stevens Act by NMFS was an unacceptable outcome.  See Dkt. 121-1 at 2.  

77. On April 30, NMFS published the final rule implementing Amendment 16.  

89 Fed. Reg. 34718, 34719.  The next day, NMFS filed a Notice of Completion of 

Remand.  See Dkt. 132 at 2.  

78. In short, with Amendment 16, NMFS has once again found a new and 

clever way to try and continue to defer to the state’s historic management practices, even 

as commercial harvests continue to dwindle.   

FIRST CLAIM FOR RELIEF 

(Failure to Comply with Prior Court Orders) 

79. Plaintiffs incorporate by reference all preceding paragraphs of this 

Complaint. 
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80. Plaintiffs have not yet received the relief they are entitled to under their 

original complaint, the holding of the Ninth Circuit in UCIDA 1, and the holding of this 

Court in its order vacating Amendment 14. 

81. MSA Section 304(a) and (b), 16 U.S.C. § 1854(a)-(b), requires Defendants 

to ensure FMPs and implementing regulations are consistent with the requirements of the 

MSA. 

82. Amendment 16 continues to defer management to the State of Alaska 

without delegation through an FMP, including but not limited to by setting OY based on 

historic EEZ catch.  This is directly contrary to the applicable court orders.  

83. By continuing to refuse to comply with the MSA as held by the Ninth 

Circuit and this Court, NMFS has both prejudiced and injured Plaintiffs’ rights and 

interests, and Plaintiffs have no other adequate remedy at law.  For these reasons, 

Plaintiffs are entitled to the relief requested below.   

SECOND CLAIM FOR RELIEF 

(Violation of the MSA and the APA—Amendment 16) 

84. Plaintiffs incorporate by reference all preceding paragraphs of this 

Complaint.   

85. The MSA allows judicial review pursuant to the APA, 5 U.S.C. 

§ 706(2)(A), (B), (C), or (D). 16 U.S.C. § 1855(f)(1)(B).  Those provisions of the APA 

authorize reviewing courts to set aside federal agency action that is arbitrary, capricious, 
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and an abuse of discretion, in excess of statutory limitations, or without observance of the 

procedures required by law.   

86. MSA Section 304(a) and (b), 16 U.S.C. § 1854(a)-(b), requires Defendants 

to ensure FMPs and implementing regulations are consistent with the requirements of the 

MSA. 

87. In addition to and including all the reasons set forth above, Amendment 16 

violates the MSA, and should be set aside under the APA for multiple reasons.  A non-

exhaustive list is included below:2 

a. Amendment 16 fails to comply with the MSA’s statutory requirement to 

provide an FMP for each entire fishery under its jurisdiction that requires 

conservation and management.  “Fishery” is a defined term that dictates the scope 

of an FMP.  Amendment 16 improperly bifurcates the Cook Inlet salmon fishery 

into artificial state and federal components based on a purely jurisdictional 

justification and then fails to provide an FMP that covers fishing in state waters.    

b. Amendment 16 fails to set OY for the “fishery.”  Amendment 16 

establishes OY based on historical catch in the EEZ under the State of Alaska’s 

management.  It effectively implements the state’s mismanagement into federal 

law.  This is unlawful deferral.  Further, Amendment 16’s OY measure is not 

based on MSY, as required by the MSA.  

 
2 Plaintiffs filed detailed comments on Amendment 16 detailing the legal flaws.  Those 
comments are attached to this Complaint and incorporated herein. 
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c. For stocks that do not have State of Alaska escapement goals, Amendment 

16 uses historical catch to set MSY, again effectively implementing state 

mismanagement into federal law.  This is deferral, and it violates the MSA. 

d. Amendment 16 also runs afoul of National Standard 1 and Required 

Provision 3.  National Standard 1 requires that an FMP achieve OY, which is 

defined both in terms of the “greatest overall benefit to the Nation” as well as 

achieving MSY.  Required Provision 3 requires an FMP to assess and specify 

MSY and OY for the fishery.  Amendment 16 does not meet these requirements.  

Amendment 16 does not set OY for the fishery, take any steps to ensure that OY is 

met for the fishery, or even contemplate keeping track of whether OY is met for 

the fishery.  

e.  Amendment 16 is not based on the best scientific information available as 

required by National Standard 2.  NMFS openly concedes and even proclaims that 

its management approach is not the best approach, and it accordingly cannot be 

based on the best scientific information available.  

f. Amendment 16 violates National Standard 3.  NMFS agrees that 

management of salmon stocks as a unit or in close coordination throughout all 

Cook Inlet is particularly important, but then NMFS fails to effectuate the 

management of Cook Inlet salmon stocks as a unit.  Instead, NMFS arbitrarily cuts 

the fishery up for purposes of conservation and management measures required by 

an FMP.  Management of salmon stocks as a unit or in close coordination 
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throughout all of Cook Inlet is particularly important, and it is well within NMFS’ 

power to achieve.  Amendment 16 violates National Standard 3.  

g. Amendment 16 does not adequately consider or promote efficiency in the 

utilization of fishery resources, and it fails to minimize costs and avoid 

unnecessary duplication to the extent practicable in violation of National 

Standards 5 and 7.  Rather than promote efficiency or minimize costs and avoid 

duplication, Amendment 16 appears to be specifically crafted to ensure the new 

“Cook Inlet EEZ fishery” is as inefficient and economically burdensome as 

possible.  This includes the requirements that fishery participants obtain new 

federal permits; install expensive, unnecessary, and inappropriate VMS 

equipment; and provide intrusive GPS tracking in excess of statutory authority.  

See Mexican Gulf Fishing Co. v. U.S. Dep’t of Com., 60 F.4th 956 (5th Cir. 2023).  

Further, NMFS chose to open fishing in the EEZ on the same days and at the same 

times that state fishing is open but to prohibit participants from fishing in state and 

federal waters during the same trip.  This limitation is extremely inefficient, 

impracticable for participants, and appears punitive.  

h. In addition, Amendment 16’s use of a TAC—when the fishery should be 

managed using escapement goals—is a separate violation of many of the national 

standards mentioned above.  Both the State of Alaska and the stakeholders have 

repeatedly informed NMFS that TACs are not appropriate for salmon 

management.  
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i. Amendment 16 also violates National Standard 4 by allocating fishing 

privileges among Cook Inlet salmon fishermen but without doing so in a manner 

that is fair and equitable to all fishermen.  By severely limiting federal waters 

harvest opportunity, NMFS allocates the privilege to harvest to state-waters 

fishing sectors.  A prerequisite to an allocation of this type is a finding that it is 

fair and equitable.  NMFS has made no such finding. 

j. Amendment 16 violates National Standard 8 because it fails to account for 

the importance of fishery resources to the Cook Inlet fishing communities and 

does not utilize economic and social data to provide for the sustained participation 

of such communities and to minimize adverse economic impacts on such 

communities.   

88. Amendment 16 is arbitrary, capricious, and contrary to the MSA, and 

NMFS’s approval of Amendment 16 has prejudiced and injured Plaintiffs’ rights and 

interests, and Plaintiffs have no other adequate remedy at law.  For these reasons, 

Plaintiffs are entitled to the relief requested below.   

THIRD CLAIM FOR RELIEF 

(Violation of NEPA and the APA)  

89. Plaintiffs incorporate by reference all preceding paragraphs of this 

Complaint.   

90. NEPA requires that federal agencies prepare a “detailed statement” 

regarding all “major Federal actions significantly affecting the quality of the human 
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environment.”  42 U.S.C. § 4332(2)(C).  NEPA requires an agency to take a hard look at 

the environmental consequences of a proposed action, including by disclosing and 

analyzing the significance of all direct, indirect, and cumulative environmental impacts of 

each alternative.  40 C.F.R. §§ 1502.14, 1502.16 (2020).  The agency’s analysis must 

include accurate scientific analysis, expert agency comments, and public scrutiny.  Id. 

§§ 1502.23, 1501.5 (2020); 40 C.F.R. § 1500.1(b) (1978) (amended July 16, 2020). 

91. If there exist substantial questions whether the action may have a 

significant effect on the environment, the agency must prepare an EIS. 

92. If an agency decides not to prepare an EIS for a major federal action, it 

must supply a convincing statement of reasons to justify its conclusion that a project will 

not have significant impacts on the environment.  Id. §§ 1508.1(l), 1501.6 (2020).  

93. NMFS failed to produce a convincing statement of reasons demonstrating 

that Amendment 16 will not have significant impacts on the environment.  NMFS has not 

taken a hard look at the environmental and conservation impacts that will occur to Cook 

Inlet salmon stocks as a result of managing via a TAC in the EEZ.  Likewise, NMFS 

failed to take a hard look at the socioeconomic consequences of separately managing the 

EEZ portion of the fishery under a highly restrictive TAC.  The state has a demonstrated 

pattern of commercial fishery disasters in Cook Inlet over the last decade, and 

Amendment 16 ensures a permanent disaster situation.   
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94. NEPA requires an agency to develop and assess appropriate alternatives in 

any proposal involving unresolved conflicts concerning uses of available resources.  42 

U.S.C. § 4332(2)(E); 40 C.F.R. §§ 1507.2(d), 1501.5(c)(2) (2020). 

95. The EA fails to consider a reasonable range of alternatives.  Alternative 1 

(no action) was foreclosed by the Ninth Circuit.  Alternative 2 (delegation to the state) 

was foreclosed by the State of Alaska’s refusal to accept delegation.  Alternative 4 

(closure of the EEZ) was foreclosed by this Court.  Accordingly, the EIS only considered 

Alternative 3 (separate federal management), which NMFS repeatedly described as an 

ineffective method for managing fishing in the EEZ.  These are not real alternatives.  

Rather than engage in the work needed to develop viable and effective alternatives, 

NMFS moved forward with an alternative that the Council refused to pursue.  While 

there is no set number of alternatives that must be considered, it should be plain that an 

agency cannot structure its alternatives so there is only one available alternative.  NMFS 

was required to, at the very least, consider a version of Alternative 3 that was feasible (as 

suggested by UCIDA and CIFF in public comments) and that would effectively manage 

the fishery. 

96. The EIS also fails to meaningfully consider reasonable management 

alternatives to using a TAC, like escapement-based management, even though 

stakeholders are essentially unanimous that a TAC is not an effective management 

measure for a salmon fishery.  NMFS is not so constrained that it is excused from its 
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failure to consider viable and effective alternatives, rather than settling on an alternative 

that it admits is ineffective. 

97. NMFS’s decision to approve Amendment 16 without considering 

appropriate alternatives and comparing the environmental impacts of those alternatives 

was arbitrary, capricious, and not in accordance with law and violated NEPA, 42 U.S.C. 

§ 4332(2)(C), its implementing regulations, 40 C.F.R. §§ 1502.14(a), 1507.2(d), 

1501.5(c)(2) (2020), and the APA, 5 U.S.C. §§ 702, 706. 

REQUEST FOR RELIEF 

 WHEREFORE, Plaintiffs respectfully request that the Court: 

 A. Declare that the Defendants violated the MSA, APA, and NEPA; 

 B. Declare that the Defendants’ actions, as set forth above, were arbitrary and 

capricious, an abuse of discretion, not in accordance with law, and without observance of 

procedure required by law; 

 C. Declare that Amendment 16 is not consistent with the Ninth Circuit’s or 

this Court’s decisions in this matter; 

 E. Vacate Amendment 16 and its implementing regulations, and remand with 

an order instructing the Defendants to develop an FMP for the entire Cook Inlet salmon 

fishery that complies with the requirements of the MSA, APA, and NEPA, and the Ninth 

Circuit’s and this Court’s holdings;  

 F. Vacate the FONSI, and remand with an order instructing, as appropriate, 

the Defendants to prepare an EA or EIS that complies with NEPA and the APA; 
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 G. Appoint a special master to supervise the development of an FMP 

amendment for the entire Cook Inlet salmon fishery, to set deadlines for the development 

of that FMP, and to impose interim fishery management measures for the Cook Inlet 

salmon fishery until the FMP amendment is both issued and fully implemented; 

 H. Award Plaintiffs their reasonable attorney fees, costs, expenses, and 

disbursements, including attorney fees associated with this litigation pursuant to the 

Equal Access to Justice Act or other law; and 

 I. Award Plaintiffs other and further relief as this Court may deem just and 

equitable. 

DATED this 29th day of May, 2024. 
 
      STOEL RIVES, LLP 
 

/s/ Jason T. Morgan     
Ryan P. Steen, AK Bar No. 0912084 
Jason T. Morgan, AK Bar No. 1602010 
Connor R. Smith, AK Bar No. 1905046 
 
Attorneys for Plaintiffs United Cook Inlet 
Drift Association and Cook Inlet Fishermen’s 
Fund  
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CONNOR R. SMITH 
D. 907.263.8427 

connor.smith@stoel.com 
 

510 L Street, Suite 500 
Anchorage, AK  99501 

T. 907.277.1900 
www.stoel.com 

 

December 18, 2023 

VIA FEDERAL E-RULEMAKING PORTAL  

Gretchen Harrington 
Assistant Regional Administrator, Sustainable Fisheries Division 
Alaska Region, NMFS 
P.O. Box 21668 
Juneau, Alaska 99802-1668 

Re: Proposed Amendment 16 to the Salmon FMP 

Dear Assistant Regional Administrator Harrington: 
 
 Please accept these comments on behalf of the United Cook Inlet Drift Association 
(UCIDA) related to the National Marine Fisheries Service’s (NMFS) proposed 
Amendment 16 to the Fishery Management Plan for the Salmon Fisheries in the Exclusive 
Economic Zone (EEZ) Off Alaska (Salmon FMP). Because it violates the letter and spirit 
of multiple court rulings, the Magnuson-Stevens Fishery Conservation and Management 
Act (MSA), and other applicable law, UCIDA respectfully requests that NMFS and the 
Secretary disapprove of the proposed rule.   

I.  FACTUAL HISTORY  

UCIDA is an organization that has represented the economic, social, and political 
interests of the 585 drift gillnet permit holders, their families, and fishing communities in 
Cook Inlet, Alaska for over 40 years. UCIDA’s members make their living by commercial 
fishing. Their limited-entry permits authorize them to catch all five species of salmon in 
Cook Inlet using drift gillnet fishing gear. UCIDA also represents the interests of multiple 
associate members including fish processors, gear suppliers, crew members, and other 
interested members of the community.  

Drift gillnet boats are small-scale business operations, typically crewed by one to 
three persons. Each fishing operation represents a substantial investment in the boat, gear, 
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and the permit itself.1 Each boat is generally allowed to deploy a single 900-foot-long 
gillnet. The gillnet is suspended in the water column by floats (i.e., corks) as the boat drifts 
with the current. After the gillnet is allowed to soak in the water for a length of time (as the 
boat and net drift with the current), the gear is hauled in, and the fish are removed and 
placed on ice in the boat’s holds. The fish are then transported to and offloaded at one of 
Cook Inlet’s seafood processors that buys fish in the region. After processing, salmon 
products are sold throughout the United States and around the world. Salmon benefit the 
Nation and the economy as a valuable food source.  

The Cook Inlet salmon fishery was historically one of the nation’s most productive 
salmon fisheries. In the 1980s and 1990s, the sockeye salmon harvest alone ranged 
consistently from four to nine million sockeye per year.2 During the last two decades, the 
commercial harvest in Cook Inlet has steadily declined. The 10-year average annual 
commercial sockeye catch for 2014–2023—based on the preliminary data released by the 
State of Alaska, Department of Fish and Game (ADF&G) for 2023—was just 1.65 million 
sockeye. A significant portion of this reduction in catch has been converted by the State’s 
management to overescapement (surplus to OY) into the Upper Cook Inlet river systems. 
For example, just in 2023, the total sockeye harvest (1.6 million sockeye) was 
approximately equal to or less than the oversecapement in just two rivers—the Kenai and 
Kasilof Rivers—which were overescaped by 1.65 million sockeye.3 If the commercial fleet 
had been permitted to catch this overescapement, their total catch for the season would 
have been over 3 million sockeye, below the low end of the historical average but a 
significant improvement over the status quo. Instead, these fish were wasted due to the 
State’s failure to manage in accordance with the upper bound of its escapement goals, 
which resulted in lost yield in 2023 and jeopardized yield in future years.4 This continuing 
pattern of overescapement, mismanagement, and wasted yield has economically starved 
UCIDA’s members nearly to extinction.  

 
1 The value of Upper Cook Inlet drift permits fluctuates based primarily on the principles 
of supply and demand, and the value is largely reflective of the economic health of the 
fishery. Permit value declined and has remained very low during the last two decades. See 
CFEC Cook Inlet, Drift Gillnet Permit Values, attached as Ex. 1.  
2 See 1980–2011 Catch Records for Upper Cook Inlet, attached here as Ex. 2.  
3 See Upper Cook Inlet Commercial Fishery Season Summary, attached here as Ex. 3, 
4 See Draft Environmental Impact Statement (EIS) at 493. 
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 The history of the prior amendments to the Salmon FMP is described in the 
proposed rule.5 In 2012, NMFS revised the FMP through Amendment 12 “to facilitate 
State of Alaska salmon management in accordance with the [MSA].”6 Amendment 12 was 
struck down by the Ninth Circuit in 2016,7 and NMFS implemented Amendment 14 in 
2021, which closed the Cook Inlet EEZ fishery to commercial fishing to again facilitate 
the State’s management of the fishery.8 Amendment 14 was struck down by the U.S. 
District Court for the District of Alaska (District Court) in June 2022, and NMFS was 
ordered to produce an MSA compliant FMP amendment by May 1, 2024.      

II.  SPECIFIC COMMENTS 

A. Proposed Amendment 16 Violates the MSA. 

1. Amendment 16 is not an FMP for the fishery. 

UCIDA has reiterated this comment to NMFS for at least the last six years. 9 
Unfortunately, UCIDA must reiterate it again here against the backdrop of another wasted 
remand and another non-MSA compliant proposed FMP amendment.  

The MSA definitions section provides that the terms listed have the definitions “[a]s 
used in th[e] chapter, unless the context otherwise requires.”10 As the Ninth Circuit noted 

 
5  See Amendment 16 at 4–5. The draft proposed FMP amendment is cited as 
“Amendment 16” throughout this comment, whereas the proposed rule and analysis 
published by NMFS in the federal register is cited using the federal register citation.  
6 Amendment 16 at 4. 
7 See Draft EIS at 411.  
8 Amendment 16 at 5.  
9 See Draft EIS at 465 (“Plaintiffs are very concerned that if NMFS and the Council 
continue to focus only on the selected parts of the fishery occurring in the EEZ rather than 
the entire fishery (as instructed by the Ninth Circuit and as required by statute), the entire 
remand process is likely to be a wasted exercise” (quoting Nov. 21, 2017 letter to Hon. 
Timothy M. Burgess responding to Status Report filed by NMFS)).    
10 16 U.S.C. § 1802.  
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more than seven years ago, “fishery” is “a defined term” in the MSA’s definitions section.11 
The section provides that “fishery” means: 

(A) one or more stocks of fish which can be treated as a unit for purposes of 
conservation and management and which are identified on the basis of 
geographical, scientific, technical, recreational, and economic 
characteristics; and (B) any fishing for such stocks.[12] 

Other relevant terms are also defined. For example, the term “stock of fish” means “a 
species, subspecies, geographical grouping, or other category of fish capable of 
management as a unit.”13 And “fishing” means  

(a) the catching, taking, or harvesting of fish; (b) the attempted catching, 
taking, or harvesting of fish; (c) any other activity which can reasonably be 
expected to result in the catching, taking, or harvesting of fish; or (d) any 
operations at sea in support of, or in preparation for, any activity described 
in subparagraphs (A) through (C).[14]  

In response to NMFS’s argument in 2016 that the MSA “does not expressly require an 
FMP to cover an entire fishery” because “‘the provision says nothing about the geographic 
scope of plan at all,’” the Ninth Circuit confirmed that the MSA “requires an FMP for a 
fishery, a defined term.” 15  The Ninth Circuit warned that “under the government’s 
interpretation, it could fulfill its statutory obligation by issuing an FMP applying to only a 
single ounce of water in that fishery.”16  

 In proposed Amendment 16, NMFS has artificially divided the Cook Inlet salmon 
fishery into a state-waters fishery and a federal-waters fishery. This is improper for 

 
11 See Draf EIS at 428.  
12 16 U.S.C. § 1802(13). 
13 16 U.S.C. § 1802(42).  
14 16 U.S.C. § 1802(16).  
15 Draft EIS at 428. 
16 Draft EIS at 428.  
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multiple reasons, including because it violates the letter and spirit of the MSA and the prior 
court rulings.  

 In the proposed rule, NMFS justifies its action by explaining that:  

under the Magnuson-Stevens Act, there is only one narrow authority for 
NMFS to extend Federal jurisdiction into State waters. In order for a Federal 
FMP to govern fisheries occurring within State marine waters, both of the 
following conditions must be met under Magnuson-Stevens Act section 
306(b) (1) the fishery must occur predominantly within the EEZ, and (2) 
State management must substantially and adversely affect the carrying out of 
the FMP. As approximately 75 percent of the total annual upper Cook 
Inlet salmon harvest occurs within State waters, there is no authority for 
NMFS to assert management authority over the State water salmon 
fisheries in Cook Inlet. In addition, even when the two conditions above are 
met, under no circumstance does NMFS or the Council have authority to 
manage fishing within State internal waters where salmon spawning takes 
place (i.e., landward of the coastline).[17] 

This justification illustrates how NMFS has arbitrarily chosen to define the word “fishery” 
differently throughout the proposed rule to avoid taking responsibility for the Upper Cook 
Inlet salmon fishery, rather than carefully and consistently applying the definition found in 
the MSA. According to NMFS’s justification quoted above, approximately 75% of the 
annual harvest in the “fishery” occurs within State waters. But how is this possible when 
NMFS has defined the “fishery” for purposes of the FMP amendment as the “Cook Inlet 
EEZ salmon fishery”? All harvest in that EEZ “fishery” by definition occurs in the EEZ. 
Either NMFS’s use of the term “fishery” in the proposed rule is incorrect or its justification 
for not being able to utilize the MSA section 306(b) exception is facially arbitrary.  

 Assuming NMFS’s distinction between the “Cook Inlet EEZ salmon fishery” and 
the state-waters fishery is a correct distinction to make—UCIDA believes it is not—then, 
for the purposes of assessing whether the exception in MSA section 306(b) applies, 
subsection (a) must be met because all harvest in “Cook Inlet EEZ salmon fishery,” the 
fishery covered by Amendment 16, occurs in the EEZ. Accordingly, if the “State has taken 
any action, or omitted to take any action, the results of which will substantially and 

 
17 80 Fed. Reg. 72318 (emphasis added).  
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adversely affect the carrying out of such fishery management plan,” the Secretary would 
have authority to regulate “the applicable fishery within the boundaries of [the] State.”18 
NMFS cannot escape its responsibilities under the MSA by artificially defining the fishery 
to include only the federal-waters portion of the Upper Cook Inlet salmon fishery. By 
defining the fishery in this manner, NMFS has ensured that it falls within the MSA section 
306(b) exception, which permits it to regulate the State’s activities in state waters that 
adversely affect the carrying out of its FMP in federal waters.  

 UCIDA disagrees that NMFS can adopt a narrow—federal-waters only—definition 
of a fishery that clearly spans between state and federal waters. But importantly, if NMFS 
can make that arbitrary distinction, then the requirement that NMFS correctly set MSY and 
OY for the stocks of fish as a unit throughout their range and manage harvest to achieve 
MSY and OY in accordance with the MSA becomes even more critical. If NMFS’s “Cook 
Inlet EEZ salmon fishery” is completely deferential to the State’s management priorities 
(as currently drafted, it is) and does not properly set OY for the fishery or contemplate 
achieving OY for the fishery as the MSA requires, then NMFS’s FMP amendment will not 
contain the harvest metrics needed (a measure of OY for the entire fishery and an estimate 
of the proportional harvest from state-waters and federal-waters that will achieve OY) to 
ensure that the State’s action in the state-waters fishery does not interfere with NMFS’s 
obligation to follow the MSA in the federal-waters fishery—i.e., achieving OY for the 
fishery.  

 A fairly easy to understand example of how this failure to account for the fishery in 
proposed Amendment 16 will ensure that OY is not met is the pattern of overescapement 
that has occurred under State management.19 According to preliminary data for the 2023 
season, the State’s management resulted in the Kenai River exceeding the upper bound of 
its “sustainable escapement goal” by 1,043,976 sockeye and the Kasilof River exceeding 
the upper bound of its “biological escapement goal” by 613,145 sockeye.20 At the same 
time, the “total [Upper Cook Inlet] commercial harvest of 1.6 million sockeye salmon was 

 
18 16 U.S.C. § 1856(b).  
19 For a detailed summary of the 2023 Upper Cook Inlet Fishery Management Actions, 
see attached Exhibit 4.  
20 See Upper Cook Inlet Commercial Fishery Season Summary, attached here as Ex. 3, at 
10. The upper bound for the Kenai River was 1,300,000 sockeye and for the Kasilof 
River was 320,000.  
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40% below the 2003–2022 average.”21 Accordingly, under the State’s management and 
based on the State’s preliminary numbers, the overescapement of sockeye in just two rivers 
in Upper Cook Inlet (1,043,976 + 613,145 = 1,657,121) exceeded the total commercial 
harvest of sockeye for the entirety of Upper Cook Inlet and likely exceeded the escapement 
necessary for all other rivers in Cook Inlet. (According to NMFS’s own scientific 
information included in its analysis, overescapement is problematic because it results in 
“foregone yield in the current” year and “may be expected to result in reduction in future 
recruitment,” i.e., reduction in long-term yield. 22 ) To further put these numbers in 
perspective, overescapement of sockeye in the Kenai and Kasilof in 2023 was more than 
NMFS’s OY range—approximately 291,631 to 1,551,464—for the entire “Cook Inlet EEZ 
salmon fishery” for all species of salmon in Upper Cook Inlet. 23 There should be no 
disagreement from NMFS that an FMP that allows this quantity of overescapement to occur 
in State waters—resulting in the waste of current yield and severely jeopardizing future 
yield—does not comply with National Standard 1’s directive that conservation and 
management measures achieve optimum yield for the fishery, whether fishery is defined 
correctly as the Upper Cook Inlet salmon fishery or narrowly as the Cook Inlet EEZ salmon 
fishery. Despite this overescapement elephant in the room, there is no discussion 
whatsoever in proposed Amendment 16 of how NMFS’s management measures for the 
Cook Inlet EEZ salmon fishery will address and prevent rampant overescapement by the 
State to ensure compliance with National Standard 1.  

 NMFS wants to pretend that its hands are tied and that it cannot interfere with the 
State’s pattern of drastically overescaping and underutilizing the Upper Cook Inlet salmon 
stocks. But NMFS cannot obfuscate what the MSA requires by taking an arbitrarily narrow 
view of the Upper Cook Inlet salmon fishery or the definitions of MSY and OY. If NMFS 
complied with the MSA and properly set OY for the fishery, 24 then it could institute 
management measures to prevent the overescapement either by allowing additional fishing 

 
21 Upper Cook Inlet Commercial Fishery Season Summary, attached here as Ex. 3, at 2.  
22 Draft EIS at 493.  
23 80 Fed. Reg. 72320.  
24 16 U.S.C. § 1802(13) (“(A) one or more stocks of fish which can be treated as a unit for 
purposes of conservation and management and which are identified on the basis of 
geographical, scientific, technical, recreational, and economic characteristics; and (B) any 
fishing for such stocks.”).  
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opportunity in the EEZ or by exercising the MSA section 306(b) exception if the State was 
acting in a manner that adversely affected NMFS’s ability to ensure the fishery achieves 
OY. Whether or not NMFS defines the fishery correctly, it still must ensure that the entire 
fishery is regulated in accordance with MSY and OY.   

 NMFS’s strawman argument that it is unprepared to manage the fishery, so it must 
manage it conservatively and defer to the State, is no excuse either. If NMFS acting alone 
is unprepared to adequately manage the “Cook Inlet EEZ salmon fishery” for the 2024 
season in a manner that complies with the MSA, then it has the MSA section 306(b) 
exception available to it to ensure that the State’s actions do not substantially or adversely 
affect the carrying out of the FMP and the achievement of OY for the fishery. NMFS has 
essentially predetermined that it is only capable of meeting a very-low management bar, 
and it has used this justification to set a very low bar for itself through proposed 
Amendment 16. This is not what the MSA or the courts have required.  

 In summary, proposed Amendment 16 is contrary to the MSA because it fails to 
create an FMP for the entire fishery. Even assuming NMFS was permitted to create a “Cook 
Inlet EEZ salmon fishery,” it still must create an FMP amendment that complies with the 
MSA by setting MSY and OY for the fishery (state and federal waters). It then must put in 
place management measures to achieve MSY and OY for the fishery. After it has done so, 
if the State acts to substantially and adversely affect the carrying out of NMFS’s MSA-
compliant FMP amendment—by drastically overescaping rivers, for example—NMFS is 
permitted to regulate fishing within state waters under the MSA section 306(b) exception 
as necessary to ensure the fishery is managed in compliance with the MSA. Under no 
circumstances may NMFS avoid doing what the law requires.     

2. Maximum Sustained Yield (MSY) and Optimum Yield (OY) must be 
set in compliance with the MSA.  

a. MSY and OY must be established for the fishery.  

The MSA requires that any FMP that is prepared by NMFS must “assess and specify 
the present and probable condition of, and the maximum sustained yield and optimum yield 
from, the fishery, and include a summary of the information utilized in making such 
specification.”25 As noted above, “fishery” is a defined term that includes “one or more 

 
25 16 U.S.C. § 1853(a)(3).  
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stocks of fish which can be treated as a unit for purposes of conservation and management 
and which are identified on the basis of geographical, scientific, technical, recreational, and 
economic characteristics” and “any fishing for such stocks.”26 NMFS must set MSY and 
OY for the entire Upper Cook Inlet salmon fishery, and it must do so in a manner that is 
scientifically sound, rather than in a manner that blindly defers to the State. In this way as 
well, Amendment 16 fails to comply with the law. 

NMFS states that Amendment 16 “would amend the Salmon FMP to include 
definitions of MSY and OY,” 27  explaining that “[o]ne of the required foundational 
reference points is MSY, which is the largest long-term average catch that can be taken 
from a stock or stock complex under prevailing conditions.”28 NMFS explains that “OY is 
prescribed on the basis of MSY, and MSY informs the status determination criteria that are 
used to determine whether a stock is overfished or subject to overfishing.”29 NMFS claims 
that “MSY must be defined at the stock or stock complex level without reference to 
management jurisdictions,”30 and that “OY is defined at the [Cook Inlet EEZ salmon 
fishery] level.”31  

Without explanation, NMFS has changed its position on whether OY must be 
established for the fishery. In a March 29, 2018 legal memorandum NMFS included in the 
Draft EIS, NMFS’s Attorney-Advisory, Alaska Section, explained that:  

[A]dding the commercial salmon fishery that occurs in [the] Cook Inlet EEZ 
Area to the FMP will require the Council and NMFS to specify, among other 
things, maximum sustainable yield, optimum yield, acceptable biological 
catch, [and] status determination criteria so that overfishing and overfished 
determinations can be made, and annual catch limits for the stocks of salmon 

 
26 16 U.S.C. § 1802(13).  
27 80 Fed. Reg. 72319.  
28 Id.   
29 Id.  
30 Id.; see also Amendment 16 at 4.2.1 (“Because MSY cannot be defined at the fishery 
level, this definition of MSY does not subdivide between State and EEZ waters in Cook 
Inlet.”).  
31 Amendment 16 at 4.2.2.  
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managed by the FMP. In establishing these reference points, NMFS and the 
Council will consider the best scientific information available on the stocks 
of salmon without regard to Federal and State boundaries. Once established, 
these reference points will guide the Council and NMFS in their management 
(either direct or delegated of the salmon fishery occurring within the Cook 
Inlet EEZ Area. Factors that affect the salmon stocks, whether occurring 
within or outside of the EEZ, will be taken into account[.]”[32]     

At footnote 44 of her analysis, NMFS’s Attorney-Advisory explained further that, “section 
2.7.2 of the October 2017 Discussion Paper presents a preliminary approach as to how 
optimum yield (OY) and maximum sustained yield (MSY) could be described for the 
commercial salmon fishery in the Cook Inlet EEZ Area[.]” It provides further that:  

For the salmon fisheries in the three traditional net fishing areas, several 
economic, social, and ecological factors are involved in the definition of OY. 
Of particular importance are the annual variations in the abundance, 
distribution, migration pauerns, and timing of the salmon stocks; allocations 
by the Board [of Fisheries]; traditional times, methods, and areas of salmon 
fishing; and inseason indices of stock strength. Further, because the 
fisheries take place in the EEZ and State waters without formal 
recognition of the boundary between these two areas, the OY should not 
and cannot be subdivided into separate parts for the EEZ and State 
waters. 

MSY is established for salmon stocks with escapement goals based on the 
MSY control rules in section 2.5. For these stocks, MSY is defined in terms 
of escapement. MSY escapement goals account for biological productivity 
and ecological factors, including the consumption of salmon by a variety of 
marine predators.  

The OY for the salmon fishery is that fishery’s annual catch which, when 
combined with the catch from all other salmon fisheries, results in a post-
harvest run size equal to the MSY escapement goal for each indicator stock. 
The portion of the annual catch harvested by the salmon fishery reflects the 
biological, economic, and social factors considered by the Board and 

 
32 Draft EIS 439–40.  
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ADF&G in determining when to open and close the salmon harvest by the 
salmon fishery.[33] 

 NMFS’s statement that OY can and should be set for just the Cook Inlet EEZ salmon 
fishery is also contradicted by other provisions of proposed Amendment 16. For example, 
the discussion of OY for the East Area troll fishery accounts for all factors affecting the 
yield of the fishery, not just the EEZ area: 

For the troll fishery in the East Area, several economic, social, and ecological 
factors are involved in the definition of OY. Of particular importance are the 
annual variations in the abundance, distribution, migration patterns, and 
timing of the salmon stocks; provisions of the Pacific Salmon Treaty; 
decisions of the Pacific Salmon Commission; allocations by the Board; 
traditional times, methods, and areas of salmon fishing; and inseason indices 
of stock strength. Further, because the commercial troll fishery and the 
sport fishery take place in the EEZ and state waters without formal 
recognition of the boundary between these two areas, the OY should not 
and cannot be subdivided into separate parts for the EEZ and state 
waters.[34] 

NMFS has provided no justification with its recently invented position that OY should be 
set only for the federal-waters portion of Upper Cook Inlet.  

The MSA and the National Standard 1 guidelines for establishing MSY and OY 
require that NMFS set MSY for “the stocks and stock complexes that require conservation 
and management.”35 Contrary to NMFS’s claim in proposed Amendment 16 that “MSY 
cannot be defined at the fishery level,” these same guidelines provide that “MSY may also 
be specified for the fishery as a whole.”36  

 
33 Draft EIS at 440 (emphasis added).  
34 Amendment 16 at 3.3.1. The OY for the East Area troll fishery is “that fishery’s annual 
catch which, when combined with the catch from all other salmon fisheries, results in a 
post-harvest run size equal to the MSY escapement goal.” 

35 50 C.F.R. § 600.310(e)(1).  
36 50 C.F.R. § 600.310(e)(1).  
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 For optimum yield, the National Standard 1 guidelines provide that “OY may be 
established at the stock, stock complex, or fishery level.”37 Importantly, when proposed 
Amendment 16 provides that “OY is defined at the fishery level, and is specified for the 
Cook Inlet EEZ Area,” NMFS is again taking an inappropriately narrow view of the term 
“fishery” as used in the MSA. OY can be set individually for each of the lessor components 
that make up a “fishery”—i.e., for each stock or stock complex—but it must include OY 
for the whole fishery.38 This is illustrated, for example, later in the guidelines:  “[a]n OY 
established at a fishery level may not exceed the sum of the MSY values for each of the 
stocks or stocks complexes within the fishery.”39 Congress intended NMFS to manage 
federal fisheries to achieve MSY and OY, and it gave NMFS the ability—through the MSA 
section 306(b) exception—to ensure that states could not take actions in state waters that 
substantially or adversely affect the carrying out of a federal FMP, so that NMFS’s efforts 
to reach MSY and OY were not thwarted by a state’s parochial concerns. In order to 
determine when the State’s parochial concerns are thwarting NMFS’s achievement of MSY 
and OY for the fishery, NMFS must actually set MSY and OY for the fishery. Because it 
fails to do so, proposed Amendment 16 violates the law.  

b. MSY and OY cannot be based on historical catch. 

 The District Court explained that “[a]ccording to historical management data, the 
commercial harvest of salmon from the Cook Inlet has decreased significantly over the past 
two decades, despite its reputation as one of the best commercial fishing locations in 
Alaska.”40 Yet, NMFS proposes to only rely on catch data from the past two decades to set 
OY.41 Moreover, NMFS proposes using “the range between the averages of the three 
lowest years of total estimated EEZ salmon harvest and the three highest years of total 
estimated EEZ salmon harvest from 1999 to 2021.”42 It is difficult to think of a more 
deferential measure of OY. By setting OY as the range between the average highest years 

 
37 50 C.F.R. § 600.310(e)(3). 
38 50 C.F.R. § 600.310(e)(3)(ii) (“OY is a long-term average amount of desired yield 
from a stock, stock complex, or fishery.”).  
39 50 C.F.R. § 600.310(e)(3)(iv)(C). 
40 See District Court order, attached here as Ex. 5, at 7.  
41 80 Fed. Reg 72320.  
42 80 Fed. Reg 72320. 
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and average lowest year,43 NMFS ensures that OY is set at a range that includes every 
possible outcome that has occurred in the EEZ under the State’s mismanagement for the 
past two decades. This means that the State can carry on managing the fishery as it has for 
the last two decades, and the probability is that harvest in the EEZ will fall within the range 
picked by NMFS. This is deferral. NMFS has given itself the greatest chances of 
continuing to do no work, except annually closing the EEZ portion of the fishery. 

 NMFS claims that “[u]nder any management alternative, NMFS’s mandate is to 
achieve OY and prevent overfishing.”44 NMFS even acknowledges that “[b]ecause OY 
must be defined on the basis of MSY, the potential upper bound would be all yield above 
the lower bound of the escapement goal for each stock in the EEZ.”45 Then NMFS explains 
that: 

However, because it is not possible to harvest one stock at a time in this 
mixed stock fishery, because there are weak stocks intermingled with stocks 
that regularly exceed their escapement goal, and because harvest of all Cook 
Inlet stocks also occurs in State marine and fresh waters, OY must be reduced 
from MSY to account for these various ecological, economic, and social 
factors. For this reason, OY would be defined at the fishery level to account 
for mixed stock harvest and variabilities in run strength.[46]     

This would be a legitimate observation by NMFS if it then defined OY for the fishery, 
rather than “[d]efining OY for [just] the Cook Inlet EEZ salmon fishery.”47 And NMFS 
makes no effort to tie the factors it lists in the quote above to its choice to base the EEZ 

 
43 Further, NMFS’s assessment of OY nowhere addresses that the “historical catch” years 
it chooses include multiple years when an economic disaster was declared (i.e., the disaster 
was not due to a lack of fish, but a lack of fishing opportunity) for the Upper Cook Inlet 
drift fishery. See Total Allowable Catch discussion attached as Ex. 6 (“The proposed OY 
range and the calculation of the TAC includes three years, 2018, 2020, and 2021 that were 
declared to be economic disasters by the Secretary of Commerce.”).  
44 80 Fed. Reg. 72317.  
45 80 Fed. Reg. 72320. 
46 80 Fed. Reg. 72320. 
47 80 Fed. Reg. 72320. 
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OY measure on historical catch. It provides no explanation why setting OY at historical 
catch addresses the fact that “there are weak stocks intermingled with stocks that regularly 
exceed their escapement goals.” It does not explain why setting OY at historical catch in 
the EEZ accounts for the fact that “harvest of all Cook Inlet stocks also occurs in State 
marine and fresh waters.” These may be reasons why OY needs to be established for the 
fishery, but they are not reasons supporting NMFS setting OY for only the EEZ portion of 
the fishery or basing OY on historical catch.  

 NMFS also uses historical catch in assessing MSY for “Tier 3 stocks.” NMFS 
claims that “maximum catch over a recent range of years that are representative of current 
biological and environmental conditions is used as a proxy for MSY.”48 This is patently 
improper when the State has not been managing Tier 3 stocks for MSY and has instead 
been dramatically underutilizing these stocks—including chum and pink salmon.49 Catch 
under the State’s non-MSY management cannot be a proxy for MSY.       

B. Proposed Amendment 16 is inconsistent with the National Standards. 

The MSA requires that “[a]ny fishery management plan prepare, and any regulation 
promulgated to implement any such plan . . . shall be consistent with” the National 
Standards for fishery conservation and management. Proposed Amendment 16 fails to 
comply with many if not all of the National Standards, as addressed in more detail below.  

1. Under Amendment 16, NMFS will not achieve the optimum yield for the 
fishery as required by Nation Standard 1.   

Amendment 16 will not achieve optimum yield for multiple reasons. First, 
Amendment 16 does not set OY for the Upper Cook Inlet salmon fishery, take any steps to 
ensure that OY is met for the fishery, or even contemplate tracking whether OY is met for 
the fishery. NMFS improperly focuses solely on OY for the EEZ portion of the fishery, 
and this guarantees that NMFS will not ensure OY is met for the whole fishery.  

In its discussion of National Standard 1 in the proposed rule, NMFS states that it 
“finds that the proposed OY for the Cook Inlet salmon fishery would be achieved on a 

 
48 Amendment 16 at 4.2.1.  
49 See Ex. 7 (historical harvests in Cook Inlet by species); see also Ex. 8 (spreadsheet 
documenting harvest tables in Cook Inlet).  
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continuing basis under Amendment 16.” 50 This “finding” makes no sense, given that 
NMFS has only set OY for the EEZ portion of the “Cook Inlet salmon fishery.” This is 
another example of NMFS’s self-serving and shifting definition of “fishery” in the 
proposed rule.  

Second, NMFS has set OY for the EEZ based on historical catch in the EEZ, rather 
than setting a metric that would dictate prospective expected harvest in the EEZ needed to 
achieve OY for the whole fishery. As explained above, focusing on historical catch in the 
EEZ is improper and does not achieve OY for the whole fishery or even for NMFS’s 
artificially defined “Cook Inlet EEZ salmon fishery.”  

Third, Amendment 16 fails to account for or create a plan to disrupt the pattern of 
overescapement under State management. Amendment 16 focuses only on the concept of 
avoiding “overfishing,” without making any meaningful effort to simultaneously prevent 
drastic underfishing by optimizing yield. “Had Congress charged the Secretary with merely 
preventing overfishing, the Secretary likely would have responded with eliminating fishing 
altogether.”51 The District Court explained that “NMFS’s own analysis determined that 
‘[o]verfishing is not occurring for any Cook Inlet salmon stocks, and none are in an 
overfished status.’ This does not track with the agency’s explanation that the reason for the 
closure is to ensure a ‘precautionary approach to minimizing the potential for 
overfishing.’”52 NMFS has a duty “to allow for harvesting at optimum yield in the present, 
while at the same time protecting fishery output for the future.”53 The proposed rule fails 
to consider or address overescapement, which NMFS’s own scientific analysis indicates 
creates wasted yield and jeopardizes future yield.54  

 
50 80 Fed. Reg. 72328 (emphasis added).  
51 W. Sea Fishing Co. v. Locke, 722 F. Supp. 2d 126, 140 (D. Mass. 2010).  
52 District Court Order at 12 (emphasis added).  
53 W. Sea Fishing Co. v. Locke, 722 F. Supp. 2d 126, 140 (D. Mass. 2010). 
54 See Draft EIS at 493. This is also a reason why the proposed rule violates National 
Standard 2.; see also Biological and Fishery-Related Aspects of Overescapement in 
Alaskan Sockeye Salmon attached here as Exhibit 9.  
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Amendment 16 also fails to acknowledge that NMFS has the flexibility to manage 
the Cook Inlet salmon fishery in a manner that complies with National Standard 1. The 
MSA specifically provides this flexibility: 
 

Flexibility in application of NS1 guidelines. There are limited circumstances 
that may not fit the standard approaches to specification of reference points 
and management measures set forth in these guidelines. These include, 
among other things, . . . stocks with unusual life history characteristics (e.g., 
Pacific salmon, where the spawning potential for a stock is spread over a 
multi-year period), and stocks for which data are not available either to set 
reference points based on MSY or MSY proxies, or to manage to reference 
points based on MSY or MSY proxies. In these circumstances, Councils may 
propose alternative approaches for satisfying requirements of the Magnuson–
Stevens Act other than those set forth in these guidelines. Councils must 
document their rationale for any alternative approaches in an FMP or FMP 
amendment, which will be reviewed for consistency with the Magnuson–
Stevens Act.[55] 

Despite NMFS’s assertions otherwise, the MSA allows NMFS the flexibility to respond 
proactively to the specific management concerns associated with salmon stocks. The MSA 
and National Standard 1 require NMFS to deploy that flexibility, which NMFS has failed 
to do in Amendment 16. NMFS also violated the National Environmental Policy Act 
(NEPA) by—among other reasons—failing to consider and evaluate reasonable 
alternatives such as using the flexibility built into National Standard 1 to manage using 
escapement goals rather than a TAC.   
 

2. Amendment 16 is not based upon the best scientific information 
available as required by National Standard 2.  

National Standard 2 requires conservation and management measures to be based 
on the best scientific information available. NMFS’s analysis of whether Amendment 16 
complies with National Standard 2 focuses mainly on its determination that the State’s 
escapement goals are based on the best scientific information available.56 NMFS even 

 
55 50 C.F.R. § 600.310 (emphasis added).      
56 80 Fed. Reg. 72328. 
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suggests that it “may modify the escapement goals used in Federal management as 
scientific information related to Cook Inlet salmon stocks is improved.”57 But it is difficult 
to understand why it would matter if NMFS adjusted the escapement goals, since its 
conservation and management measures in Amendment 16 do not attempt to ensure that 
the escapement goals are met. Be this as it may, NMFS has zoomed in on escapement goals 
and missed that it elsewhere admits repeatedly throughout its analysis that Amendment 16 
is not based on the best available scientific information.  

NMFS openly concedes and even proclaims that its management approach is not 
the best approach,58 and it accordingly cannot be based on the best scientific information 
available.59 In addition, NMFS explains that “[g]iven the significant degree of interaction 
among salmon fisheries in Cook Inlet, management of salmon stocks as a unit or in close 
coordination throughout all Cook Inlet salmon fisheries is particularly important.”60 But 
NMFS fails to manage the Upper Cook Inlet salmon stocks as a unit throughout their 
range.61 This is not compliance with National Standard 2.  

 
NMFS is well aware that the management measures Amendment 16 would 

implement—including its rigid use of a total allowable catch (TAC) for the EEZ that is 

 
57 80 Fed. Reg. 72328.  
58 88 Fed. Reg. 72317 (“Stakeholders and the Council noted with near unanimity that the 
State has significantly better tools, data, flexibility, and experience for inseason 
management of Cook Inlet salmon fisheries. NMFS agrees with this assessment. NMFS 
would have preferred delegated management under Alternative 2 so that State expertise 
and flexibility could be directly utilized for management of the Cook Inlet EEZ Area. The 
State has more than 60 years of experience managing salmon fisheries in Cook Inlet while 
NMFS has no prior experience managing these fisheries. However, because, pursuant to 
court order, the Cook Inlet EEZ must be managed under the FMP and the State declined to 
accept delegated management, the only remaining option was to create a new fishery in the 
Cook Inlet EEZ managed by the Council and NMFS.”).  
59 See 16 U.S.C. § 1851 (“Conservation and management measures shall be based upon 
the best scientific information available.” (emphasis added)). 
60 80 Fed. Reg. 72328.  
61  NMFS’s claim that it is “impossible” for it to do so is addressed under National 
Standard 3 below.  
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determined pre-season, which it borrowed from regulations applicable to directed fishing 
for groundfish and halibut62—are insufficient to manage a salmon fishery. It said as much 
more than 10 years ago in its final Environmental Assessment issued June 2012, “finding 
that ‘the State is the appropriate authority for managing Alaska salmon fisheries given the 
State’s existing infrastructure and expertise,’ and that ‘the State’s escapement based 
management system is a more effective management system for preventing overfishing 
than a system [like the federal one] that places rigid numeric limits on the number of fish 
that may be caught.’”63 Despite acknowledging the ineffective nature of its management 
measures for salmon stocks, NMFS ignores the flexibility built into the MSA and opts 
instead for ineffective management. NMFS could implement management measures that 
account for and align with the best available science, but instead, NMFS blames the courts 
for requiring it to manage a fishery that it has predetermined it will do a poor job managing. 
NMFS blames the State for refusing to manage the fishery for it. NMFS blames the Council 
for failing to come up with better alternatives, and more than anyone else, NMFS blames 
stakeholders for repeatedly holding NMFS accountable as it continues to shirk its 
responsibility.  

 
NMFS cannot shirk and blame its way out of establishing an FMP amendment that 

is based on the best available scientific information. UCIDA agrees with the views 
expressed by the tribes that the perceived limitations in the MSA in the context of salmon 
management do not “absolve the Federal responsibility to work to improve the health of 
the Cook Inlet salmon stocks.”64 

 
3. Amendment 16 violates National Standard 3.  

There is agreement that in Upper Cook Inlet, “management of salmon stocks as a 
unit or in close coordination throughout all Cook Inlet salmon fisheries is particularly 
important.”65 Yet, NMFS incorrectly claims that: 

 
62 See 80 Fed. Reg. 72333 (amending in-season management regulations applicable to 
groundfish and halibut to include “fishing for Cook Inlet EEZ Area salmon”).  
63 United Cook, 837 F.3d at 1061 (quoting 77 Fed. Reg. 75,570).  
64 80 Fed. Reg. 72318. 
65 80 Fed. Reg. 72328.  
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[B]ecause NMFS has no jurisdiction over State marine or fresh water salmon 
fisheries, it is impossible for NMFS to unilaterally manage Cook Inlet 
salmon as a unit throughout their range, and the State of Alaska declined to 
accept delegated management authority for the EEZ. Thus, two separate 
management jurisdictions are unavoidable in Cook Inlet.[66]  

Although there is an inevitable default distinction between jurisdiction over the state-water 
and federal-water harvest of the Cook Inlet salmon stocks, this does not justify NMFS 
arbitrarily cutting the fishery up for purposes of conservation and management measures 
required by an FMP amendment to encompass the entire fishery. As explained above, if 
NMFS is permitted to artificially define the fishery as the “Cook Inlet EEZ salmon fishery” 
for purposes of default jurisdiction over harvest, it must still set MSY and OY for the 
“fishery” as defined in the MSA and ensure the State’s management of harvest does not 
substantially or adversely affect the achievement of these metrics, including by utilizing 
the MSA section 306(b) exception as necessary.  

OY cannot be defined for the Cook Inlet EEZ salmon fishery in a manner that 
permits the State to overescape the Kenai and Kasilof Rivers by more than the total catch 
for the entire commercial fishery on all species in state and federal waters. There is no 
plausible argument that OY has been achieved in the Cook Inlet salmon fishery or in the 
Cook Inlet EEZ salmon fishery if 1.6 million fish are wasted in state waters from just two 
rivers. OY must be set in a manner that provides the framework and reference points for 
management measures that will prevent this from occurring. Then, as explained above, (a) 
if the State acts in a manner that adversely affects the achievement of OY and (b) because 
the entirety of the harvest in the Cook Inlet EEZ salmon fishery occurs in federal waters, 
the Secretary must utilize the MSA section 306(b) exception to ensure the state waters 
fishery does not interfere with the FMP amendment. If the State would prefer that the 
Secretary is unable to exercise the MSA section 306(b) exception, then the State should 
accept delegated management of the EEZ waters and stop its pattern of overescapement.   

 Management of salmon stocks as a unit or in close coordination throughout all Cook 
Inlet salmon fisheries is particularly important, and it is well within NMFS’s power to 
achieve. As currently drafted, the proposed rule violates National Standard 3.  

 
66 80 Fed. Reg. 72328. 
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4. Amendment 16 does not adequately consider or promote efficiency in 
the utilization of fishery resources, and it fails to minimize costs and 
avoid unnecessary duplication to the extent practicable in violation of 
National Standards 5 and 7.  

Rather than promote efficiency or minimize costs and avoid duplication, the 
proposed rule appears to be specifically crafted to ensure the new federal EEZ fishery is as 
inefficient and economically burdensome as possible. NMFS’s analysis notes that 
Amendment 16 will “increase direct costs and burdens to S03H permit holders due to 
requirements including obtaining a [Salmon Federal Fisheries Permit (SFFP)], installing 
and operating a VMS, and maintaining a Federal logbook”67 among other requirements. 
And NMFS chose to open fishing in the EEZ on the same days and at the same times that 
the state fishery is open but to prohibit participants from fishing in state and federal waters 
during the same trip. 68  This limitation makes no sense, is extremely inefficient, is 
impracticable for participants, and appears punitive.  

If NMFS implemented escapement-based management, rather than a TAC,69 then 
the NMFS’s justification for prohibiting vessels from fishing in state and federal waters in 
the same trip would disappear. NMFS could still estimate the total catch in the EEZ (as it 
has evidently been estimated in the past two decades—i.e., the historical-EEZ-catch metric 
NMFS proposes setting OY from), but NMFS would not need to implement such severe 
restrictions on the drift fleets’ ability to harvest fish in Cook Inlet. Likewise, if it opened 
the EEZ fishery on different days than the state fishery was open, NMFS could ensure that 
it would get an accurate record of the fish that were caught in just the EEZ opener, because 
there would be no fish caught in a state-waters opener, given that the state-waters opener 
would occur on a different day. Either of these alternatives would reduce duplication and 
promote the efficient utilization of the fishery resources.  

 
67 See 80 Fed. Reg. 72325.   
68 This prohibition on fishing in state waters is ironic given NMFS’s feigned inability to 
manage what occurs in state waters.  
69 The myriad problems with using a TAC at all to manage the fishery, and the problems 
with the manner in which NMFS proposes to set the TAC for the Cook Inlet EEZ salmon 
fishery are discussed in more detail in attached Ex. 6.  
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NMFS also fails to provide a legitimate justification for requiring vessels to obtain 
VMS monitoring systems to harvest in federal waters.70 These devices cost approximately 
$3,000 per device and require additional monthly fees to operate. This is a significant 
expense for UCIDA’s members. For example, “[r]estrictions on fishing in the EEZ in 2020, 
despite relatively high abundance of salmon returns, resulted in a fishery disaster with the 
average drift permit holder grossing only about $4,400 for the entire season.” 71 
Accordingly, if UCIDA’s members had been forced to purchase a VMS monitoring system 
in 2020, its cost would have eaten up 68% of their gross earnings for the entire season. 
NMFS has not considered this cost on fishery participants. In addition to the financial cost, 
these devices impose a significant privacy cost, requiring vessel owners to transmit their 
exact location to NMFS every hour of every day, regardless of why they are using their 
vessel. NMFS has not shown that the searches implemented by these devices—especially 
in comparison to their costs—are necessary and appropriate for the conservation and 
management of the fishery. The proposed rule does not adequately discuss the costs created 
by the implementation of VMS in comparison to its perceived benefits, not to mention a 
complete failure by NMFS to discuss the privacy concerns implicated by NMFS’s VMS 
requirement.72  

  Further, the Cook Inlet commercial salmon fleet does not have the electronic 
capability to conclusively determine where the boundary line is between state and federal 
water. (It is also worth noting that the EEZ boundary NMFS relies on is a line on a figure, 
not a chart for navigational purposes, and NMFS has not given any list of GPS coordinates 
or a definition for fisheries participants to use as the EEZ boundary.) The electronic 
equipment that shows the boundary line is considerably more expensive than the typical 
electronic equipment found on the average Cook Inlet gillnet vessel. The boundary line is 

 
70 Proposed Amendment 16 does not create a similar requirement for recreational fishing 
vessels in the EEZ or for vessels participating in the East Area salmon fisheries.  
71 See 86 Fed. Reg. 60580 (https://www.federalregister.gov/d/2021-23610/p-158); see 
also Sep. 6, 2023 Final Spend Plan for funds appropriated to address 2018 and 2020 
Cook Inlet disasters attached here as Exhibit 20.  
72 See 80 Fed. Reg. 72325 (“A vessel with an SFFP would be required to keep their VMS 
active within State waters to ensure that entire fishing trips are monitored and to help verify 
that no fishing occurred within State waters during a fishing trip that included salmon 
harvest in the Cook Inlet EEZ.” (emphasis added)).   
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not visible and highly irregular in shape.73 With tidal currents in Cook Inlet that run as 
strong as 7 knots, it is virtually impossible for a fishing vessel with a net deployed to stay 
on one side or the other of the irregular shaped boundary. The proposed rule prohibits 
fishing in state and federal waters but fails to address the practicality of an EEZ-waters 
fishery participant conducting fishing operations in federal waters without crossing over 
into state waters. NMFS’s discussion on this topic provides that: 

Due to the mobile nature of drift gillnet gear and the strong tides in Cook 
Inlet, fishing can occur over multiple areas in a single set. At certain times 
fishery effort can be concentrated on or around the EEZ boundary. 
Historically, this has been addressed by the State’s management of the 
fishery without reference to the EEZ as a fishery boundary or explicit 
reporting area. However, fishery participants have still had to fish within the 
bounds of specific open areas at any given time. These are typically defined 
with straight boundaries with coordinates in regulation. The EEZ boundary 
is irregular in shape which stakeholders have indicated could be problematic 
for compliance. To remain in compliance with Federal regulations, drift 
gillnet vessels operating in the Cook Inlet EEZ would need to maintain 
technology necessary to accurately determine vessel position relative to the 
boundaries of the EEZ and remain in the area while fishing.[74] 

What NMFS is requiring is not practicable, and this is reinforced by the fact that all of the 
State’s drift gillnet fishing areas use straight lines between defined points to designate open 
and closed waters.75 Amendment 16 violates National Standard 5 by failing to analyze 
whether it is even possible or practicable to participate in an EEZ-only fishery. 

 
73 See Draft EIS at 35. It is also unclear whether the EEZ boundary the proposed rule 
references has even been set in accordance with the law, and NMFS fails to address this or 
consider it.   
74 Draft EIS at 133.  
75 See Draft EIS at 226–27; see also 2023 Upper Cook Inlet Commercial Salmon Fishery 
Season Summary, attached here as Ex. 3 at 12–16; Upper Cook Inlet Management Area 
Districts, Subdistricts, and Sections attached here as Ex. 10.  
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5. Amendment 16 violates National Standard 8 because it fails to take into 
account the importance of fishery resources to the Cook Inlet fishing 
communities and does not utilize economic and social data to provide for 
the sustained participation of such communities and to minimize 
adverse economic impacts on such communities. 

In its National Standard 8 analysis, NMFS claims—without any support—that “[i]f 
EEZ harvests are reduced, additional salmon would be available for harvest in State waters 
by the drift gillnet fishery sector.” 76  NMFS states that any such reductions are not 
anticipated to result in community level impacts. NMFS is mistaken.  

The administrative record is filled with evidence of why a closure in the EEZ would 
destroy the viability of the Cook Inlet commercial salmon fishery for those who rely on 
it.77 Amendment 16 fails to account for how the precautionary approach it suggests (due to 
the difficulties it anticipates in managing the fishery) will impact fishing communities. In 
addition, the best available scientific information does not support that a loss of harvest for 
the drift fleet in EEZ could be made up in state waters as the proposed rule suggests, 
especially when those state waters are already mostly closed. All harvest data and 
records—and the evidence in the administrative record—demonstrates otherwise. NMFS 
ignores this evidence, and instead proposes closing fishing in the EEZ annually on 
August 15—before some runs have finished and before many runs even start—to defer to 
the State.78 Looking just at the Kenai River, for example, in 2023 the total escapement on 
August 14 was 1,867,436 sockeye.79 By August 29, the total escapement had risen to 
2,351,020 sockeye.80 This means that 483,584 sockeye escaped in just the Kenai River in 

 
76 80 Fed. Reg. 72329. 
77 See Decl. of Erik Huebsch in Support of Motion to Expedite Case and attachments, 
attached here as Ex. 11, at 7–85 (collecting public comments to the NPFMC regarding 
State’s effort to close federal waters to commercial fishing); see also amicus briefs District 
Court litigation attached to March 31, 2023 UCIDA comment on Agenda Item C1.   
78 See 80 Fed. Reg. 72324.  
79 See Daily Fish Counts, attached as Ex. 12, at 2–3.  
80 Id.  
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the 15 days after NMFS’s proposed closure date. This does not comply with the MSA or 
the courts’ rulings.81   

 Amendment 16 also appears to propose allowing new participants into the 
commercial fishery and provides no explanation or justification for doing so. Commercial 
fishing for salmon in federal and state waters in Cook Inlet has been restricted to limited 
entry permit holders since 1974. NMFS proposes to do away with this restriction for 
salmon fishing in the EEZ by only requiring a federal permit before a person can participate 
in a fishery.82 NMFS proposal makes this sweeping reallocation of the commercial salmon 
resources without any explanation or science-based justification. In addition to violating 
National Standard 8, this reallocation violates National Standard 4 as it is not fair and 
equitable and there is no evidence that allowing new participants into a fishery that has 
been limited entry for decades will promote conservation, especially when NMFS is so 
concerned with overfishing. To the extent NMFS contends that it is not opening the fishery 
up to new participants, it must clarify the ambiguity in the proposed rule in response to this 
comment. NMFS’s analysis cannot fail to consider whether it is letting new participants 
into the “Cook Inlet EEZ salmon fishery” and whether it is disrupting the fishery’s 
historical status as a limited entry fishery.  

C. Additional Comments and Exhibits 

Attached herewith as exhibits and incorporated by reference are UCIDA’s previous 
comments and materials provided relevant to the proposed FMP amendment. UCIDA 
hereby expressly incorporates all exhibits and attachments to this letter and all previously 
submitted materials as additional comments on proposed Amendment 16 that should be 
considered and responded to by NMFS. These materials constitute part of the 
administrative record. This includes the following documents and their attachments, among 
the others attached herewith and referenced above: 

 
81 NMFS specifically requested comments on its proposed closure date of August 15. 
UCIDA urges NMFS not to adopt a pre-determined season closure date. Doing so would 
only defer to the State for the remainder of the fishing season. Instead, NMFS should close 
harvest in federal waters when and not until OY has been achieved for the fishery, which 
is unlikely to occur on the same date or a predictable date each year.  
82 See 80 Fed. Reg. 72325.  
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• Exhibit 13 – UCIDA’s May 18, 2020 letter to Mr. Kinneen et al.  

• Exhibit 14 – UCIDA’s December 2, 2022 comment on Agenda Item C-3, 
addressed to Simon Kinneen, Chair of the NPFMC.  

• Exhibit 15 – UCIDA’s March 31, 2023 comment on Agenda Item C-1 
addressed to Simon Kinneen, Chair of the NPFMC.  

• Exhibit 16 – UCIDA’s May 25, 2023 comment on NMFS’s public hearing 
and written comment period pertaining to salmon fisheries in Cook Inlet, 
addressed to Kelly Denit, Director, Office of Sustainable Fisheries.  

• Exhibit 17 – UCIDA’s June 14, 2023 letter to Jon Kurland, Regional 
Administrator, NOAA Fisheries.  

• Exhibit 18 – ADF&G’s Aug. 31, 20210 letter to Chris Oliver, Executive 
Director, NPFMC. 

• Exhibit 19 – ADF&G’s UCI Annual Management Report for 2002.  

III.  CONCLUSION 

  There are numerous reasons why proposed Amendment 16 violates the MSA, the 
court rulings, and other applicable law. UCIDA urges NMFS to reject Amendment 16 and 
to instead produce an MSA-compliant FMP amendment, rather than wasting another 
remand and severely damaging UCIDA’s members and the communities in Cook Inlet 
along the way. 

We sincerely appreciate your consideration of these comments and concerns.   

Kind regards, 
 
 
 
Connor R. Smith 
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JASON T. MORGAN 
D. 206.386.7527 

jason.morgan@stoel.com 

600 University Street, Suite 
3600 

Seattle, WA  98101 
T. 206.624.0900
F. 206.386.7500
www.stoel.com

May 25, 2023 

Kelly Denit, Director 
Office of Sustainable Fisheries, 
National Marine Fisheries Service 

Re: Fisheries of the Exclusive Economic Zone Off Alaska; Cook Inlet Salmon; 
Public Hearing 

Dear Director Denit: 

Please accept these comments on behalf of the United Cook Inlet Drift Association 
(UCIDA) regarding the National Marine Fisheries Service’s (NMFS) public hearing and 
written comment period pertaining to salmon fisheries in Cook Inlet, identified by 
Docket ID NOAA-NMFS-2023-0065. NMFS invited comments regarding a proposed 
amendment to the Fishery Management Plan (FMP) for the Salmon Fisheries in the 
Exclusive Economic Zone (EEZ) Off Alaska. According to its published notice, NMFS 
plans to institute an FMP amendment via the “Secretarial Amendment” process—pursuant 
to Section 304(c) of the Magnuson-Stevens Fishery Conservation and Management Act 
(MSA)—that would establish Federal management for the salmon fisheries in the EEZ 
waters of upper Cook Inlet. NMFS seeks input from interested persons on its development 
of an amendment and implementing regulations.  

NMFS explains that it “will choose from among the Federal management options 
[ ] under Alternative 3 in the analysis prepared for the Council.”1 UCIDA has reviewed 
Alternative 3 as detailed at Section 2.5 of the March 2023 Action Memo and the Draft 
Environmental Assessment for Final Action (EA), posted to the Council’s website, and as 
detailed in NMFS’s April 7, 2023, motion regarding its preferred alternative that failed for 
lack of a second at the North Pacific Fishery Management Council (the “Council”) meeting 
on C1 Cook Inlet Salmon.2 UCIDA is an organization that has represented the economic, 

1 88 FR 25382, 25383. 
2 NMFS’s April 7, 2023, Failed Motion is attached hereto as Attachment 1 (hereafter 
“Failed Motion”).  
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social, and political interests of the 585 drift gillnet permit holders, their families, and 
fishing communities in Cook Inlet, Alaska for over 40 years. UCIDA is an interested party 
and provides these comments as such.  

 In short, NMFS’s preferred alternative—Alternative 3—is unlawful as currently 
drafted. UCIDA urges NMFS to avoid using the Secretarial Amendment process to take 
final action on an unlawful alternative. Instead, UCIDA respectfully requests that NMFS 
revise Alternative 3—in collaboration with UCIDA and other stakeholders—to comply 
with the law and develop a management plan for salmon that is consistent with the MSA, 
the court orders, and other applicable law.   

I.  SPECIFIC COMMENTS 

A. Alternative 3 Does Not Comply with the Law.  

 NMFS’s proposed implementation of Alternative 3 would result in an FMP 
amendment that again fails to comply with the MSA, the courts’ rulings, and other 
applicable law for many of the same reasons that Amendment 14 was struck down by the 
District Court.   

1. Alternative 3 fails to establish an FMP for the entire “fishery.” 

 The District Court held that Amendment 14 was unlawful because it did not 
establish an FMP for the entire Cook Inlet “fishery.”3 It explained that “[a] ‘fishery’ is 
defined in the Act as ‘one or more stocks of fish which can be treated as a unit for purposes 
of conservation and management and which are identified on the basis of geographical, 
scientific, technical, recreational, and economic characteristics’ and ‘any fishing for such 
stocks.’”4  

 Alternative 3 fails to establish an FMP for the entire Cook Inlet “fishery” and is 
unlawful for this basic and fundamental reason. Alternative 3 discusses the Cook Inlet EEZ 
salmon fishery and “landings from the Federal fishery occurring in the EEZ” as distinct 

 
3 United Cook Inlet Drift Ass’n v. Nat’l Marine Fisheries Serv., No. 3:21-CV-00247-
JMK, 2022 WL 2222879, at *7 (D. Alaska June 21, 2022) (internal citations omitted) 
(hereafter “District Court Order”). 
4 Id. (quoting 16 U.S.C. § 1802(13)(A)–(B)).  
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“from landings originating from the directly adjacent State waters salmon fishery.”5 The 
EA states that “NMFS would be able to apply [management] measures only to the fishery 
that occurs in the EEZ,”6 and it discusses the “[c]hallenges associated with a separate 
salmon fishery in the EEZ.”7 This distinction fails to account for the entire Cook Inlet 
salmon “fishery” as defined by the MSA, and “any fishing for such stocks.”8 Ideally, 
federal management pursuant to Alternative 3 would result in NMFS cooperating with the 
State, including through a formalized management agreement, to ensure seamless 
management of the entire fishery. If cooperation is impossible, it is not an acceptable 
alternative to produce an FMP amendment that does not ensure the entire “fishery” and 
“any fishing on such stocks” is managed consistent with the MSA.   

 The EA acknowledges that “under the MSA, NMFS must manage the Federal 
fisheries under its jurisdiction to prevent overfishing, including accounting for all 
removals, even when the removals responsible for causing overfishing are outside of 
NMFS’s jurisdiction.” 9  NMFS is correct that it must manage the fisheries under its 
jurisdiction, including by accounting for all removals in State waters. It cannot do so by 
just deferring to the State as Alternative 3 currently suggests: “if salmon removals increase 
in State waters, EEZ TACs would be reduced to prevent overfishing.”10 This is the same 
deferral mechanism that the Ninth Circuit and District Court have admonished. The EA’s 
statement that “the Cook Inlet EEZ drift gillnet fishery would be managed separately from 
the adjacent State waters salmon drift gillnet fishery” is unlawful given that courts have 
reiterated that an FMP amendment must cover the entire fishery as defined by the MSA.11 
NMFS cannot create a subservient fishery in the EEZ that defers to the State-waters fishery 
and fails to address the whole “fishery” as defined by the MSA.  

2. Alternative 3 continues NMFS’s pattern of deferral to the State. 

 As currently drafted, Alternative 3 would continue NMFS’s unlawful practice of 
deferring to State management rather than taking ownership of the fishery in Cook Inlet 

 
5 EA at 109.  
6 Id.  
7 Id. at 116. 
8 16 U.S.C. § 1802(13)(B)).  
9 EA at 117 (emphasis added). 
10 Id.  
11 Id. at 126. 
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and managing it pursuant to federal rules and in the National Interest. The District Court 
explained that “the management standards set by NMFS are federal management standards 
in form rather than substance. These standards rely entirely on decisions made by the state 
of Alaska.”12 Similarly, the Court explained that “NMFS cannot satisfy its obligation under 
the Magnuson-Stevens Act to develop a plan for the Cook Inlet salmon fishery simply by 
applying conservation and management measures (i.e., the closure) from an existing 
plan.”13 What Alternative 3 proposes is not viable in light of the courts’ rulings. 

 The District Court already ruled that deferral is not MSA compliant management:  

[P]ragmatic incorporation should not be confused with wholesale deferral. . 
. . Inclusion of the ‘Cook Inlet EEZ Subarea’ to an existing list of closure 
measures, absent further explanation or analysis as to how the closure serves 
the conservation and management purposes of the Magnuson-Stevens Act as 
to the Cook Inlet salmon fishery, does not amount to management through 
the FMP. Definitional semantics cannot substitute for actual management, 
especially where the agency anchors its decision to effectuating delegation 
to the State without any measures for federal oversight.[14] 

 The EA trumpets the difficulties and complexities NMFS will face in managing the 
fishery, including by suggesting that the risk of overfishing or foregone yield will increase 
under NMFS’s management.15 This is more of the same. Rather than take ownership and 
invest in managing the fishery for the benefit of the Nation, as it is required by law to do, 
NMFS instead predicts that it will do a poor job managing the fishery, which it 
hypothesizes will likely lead to a fishery closure.16 If NMFS is truly unable to effectively 
manage the fishery with the tools currently available to it, the result cannot be that the 
fishery is closed to the detriment of those who rely on the fishery and to the Nation. Instead, 
the result ordered by the courts is that NMFS stop shirking its statutory duty and manage 
the entire “fishery” in a manner that protects those who rely on it and furthers the National 
Interest. This is not an optional directive that can be avoided by claimed difficulty.   

 
12 District Court Order at *9.  
13 Id.  
14 Id. 
15 See EA at 116.  
16 See id. at 115 (“One potential annual management outcome of Alternative 3 is that 
NMFS would close the Cook Inlet EEZ to commercial salmon fishing in a given year.”). 
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3. Alternative 3 elevates a strawman of “preventing overfishing” above 
“achieving, on a continuing basis, optimum yield,” when the best 
scientific evidence demonstrates that underfishing is the current 
problem, not overfishing.   

 The District Court held that “NMFS [is] required to independently establish that 
closure [is] warranted in the Cook Inlet salmon fishery, rather than blindly importing 
existing conservation measures from an adjacent area.”17 The District Court explained that 
“NMFS’s own analysis determined that ‘[o]verfishing is not occurring for any Cook Inlet 
salmon stocks, and none are in an overfished status.’ This does not track with the agency’s 
explanation that the reason for the closure is to ensure a ‘precautionary approach to 
minimizing the potential for overfishing.’”18  

 Alternative 3 fails to acknowledge that overfishing is not occurring for any Cook 
Inlet salmon stocks or that the State’s management of the Cook Inlet salmon fishery has 
consistently resulted in significant over escapement and wasted salmon. Instead, 
Alternative 3 proposes the same precautionary approach as Amendment 14, foreshadowing 
that “[o]ne potential annual management outcome of Alternative 3 is that NMFS would 
close the Cook Inlet EEZ to commercial salmon fishing in a given year.”19  

 While, of course, NMFS must to strive to prevent overfishing, this must occur 
“while achieving, on a continuing basis, the optimum yield from each fishery for the United 
States fishing industry.” “Had Congress charged the Secretary with merely preventing 
overfishing, the Secretary likely would have responded with eliminating fishing 
altogether.”20 Preventing overfishing may be easier for NMFS than achieving optimum 
yield—because a closed fishery requires very effort to manage—but that is not what the 
MSA requires. “Congress requires that the Secretary perform a balancing act.”21 NMFS 
cannot shirk its duty to achieve optimum yield by inventing an erroneous danger of 
overfishing. Courts have explained that NMFS must balance preventing overfishing with 
achieving optimum yield and that when optimum yield is not being achieved, “preventing 

 
17 District Court Order at *9 (internal footnote omitted).  
18 Id. at *12 (internal citations omitted) (emphasis added).  
19 EA at 115.  
20 W. Sea Fishing Co. v. Locke, 722 F. Supp. 2d 126, 140 (D. Mass. 2010).  
21 Id.  
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overfishing” is not a legitimate justification for refusing to take measures towards 
achieving optimum yield:   

While the Secretary is correct to the extent that national standard 1 requires 
consideration of maintaining a health[y] fishery, any such analysis should be 
used in setting the appropriate optimum yield. Once optimal yield is set, the 
Secretary is charged with “achieving” the optimum yield. Here, the evidence 
demonstrates that the herring landings have been consistently below the 
optimum yield, and well below the optimum yield, since 1999. The 
justification for refusing to grant Cape Clam a license is not rationally related 
to achieving optimum yield when there is simply no evidence or contention 
of a current danger of overfishing.[22]  

 As long-time Cook Inlet commercial fishermen and UCIDA Vice President, Erik 
Huebsch, explained in a declaration submitted to the District Court, “[w]ith salmon stocks, 
both overfishing and underfishing can have the same deleterious effect on future runs. 
Simply put, not enough spawners (due to overfishing) or too many spawners (due to 
underfishing) can both negatively affect future run sizes and future yields.” 23  He 
explained—using the State’s own data—how the State has set escapement and in-river 
goals that do not comply with MSY and result in over escapement, and he explained how 
the State is intentionally managing the Cook Inlet salmon stock to exceed its own 
escapement goals.24 The State is succeeding in over escaping these rivers, which does not 
achieve optimum yield and potentially causes significant lasting harm to the resource.25 As 
Mr. Huebsch explained and provided supporting data to verify, the State has exceeded the 
high-end of the range of its in-river escapement goal on the Kenai River at least nine out 
of the last ten years, and often by a wide margin, including over escaping and wasting over 

 
22 Id.  
23 Decl. of Erik Huebsch and Exhibits 1–7, attached hereto as Attachment 2.  
(Huebsch Decl.), ¶ 7.  
24 Id. at ¶¶ 17–23. 
25 United States v. State of Wash., 384 F. Supp. 312, 390 (W.D. Wash. 1974), aff’d and 
remanded, 520 F.2d 676 (9th Cir. 1975) (“Wastage of fish and potential harm to other 
species and to the spawning stock of the same species may occur as a result of 
overescapement of salmon at spawning grounds. The Department of Fisheries believes that 
it is not properly managing the salmon resource if fish in excess of the number needed for 
spawning escape to the spawning grounds.” (emphasis added)).  
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1,000,000 Kenai River bound sockeye salmon in a single year.26 Alternative 3 is silent on 
this pervasive and troubling issue that has prevented optimum yield from being achieved 
on an ongoing basis for over a decade.  

4. Alternative 3 does not comply with the National Standards. 

 The discussion above explains one aspect of why Alternative 3 fails to comply with 
National Standard 1, but Alternative 3 falls short of what National Standard 1 and the other 
national standards require in other important respects as well.  

a. Alternative 3 sets MSY and OY as derivatives of the State’s 
escapement goals and fails to establish MSY and OY for the Cook 
Inlet salmon “fishery” as defined by the MSA. 

 The District Court ruled that Amendment 14 failed to comply with the national 
standards when it failed to properly set maximum sustained yield (MSY) or optimum yield 
(OY) and instead tied federal management targets to the changing landscape of state 
decisions. 27 The court explained that this was an improper delegation of management 
authority to the State:  

Bootstrapping statutorily required management measures, such as MSY and 
OY, to the actual number of fish caught in the Cook Inlet, as determined by 
the State of Alaska, summarily casts the decision of what constitutes ‘the 
amount of fish which . . . will provide the greatest overall benefit to the 
Nation’ to Alaska’s Department of Fish and Game. The Magnuson-Stevens 
Act surely does not intend for the State of Alaska to be the sole arbiter of 
conservation and management measures without any federal stewardship. 

. . . . 

The plan for continuous federal management cannot consist of the agency 
abandoning its responsibilities in favor of deferral to the State. This approach 
would open the door for state management that is inconsistent with, and free 

 
26 Huebsch Decl., ¶ 21.  
27 District Court Order at *10.  
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from, oversight by the federal agencies ultimately tasked with conservation 
and management of the fishery.[28] 

 Like failed Amendment 14, Alternative 3 proposes bootstrapping MSY and OY to 
the State’s escapement goals.29 The National Standards require NMFS to establish the 
“optimum yield from each fishery for the United States fishing industry.”30 This cannot be 
accomplished by deferring to the State’s escapement goals, which are set based on the 
State’s parochial motivations. For it to rely on the State’s escapement goals, NMFS must 
play an active role in setting these goals or determining that they are set in a lawful manner 
based on federal priorities and in the National Interest. These goals cannot be determined 
merely by the State’s individual priorities or interests.  

 NMFS’s preferred Option 2 for setting MSY proposes defining MSY in terms of 
“‘constant escapement’ for salmon stocks in Cook Inlet.” 31  In the EA, “constant 
escapement” is defined as the “lower bound of the escapement goal range.”32 NMFS then 
states without support that, “escapement goals account for MSY, biological productivity, 
and ecological factors, including the consumption of salmon by a variety of marine 
predators. The SSC and Salmon Plan Team or NMFS would identify the escapement goal 
target [currently the lower bound] used to establish MSY.”33 NMFS’s entire proposed 
conceptualization of MSY appears to be based on the lower bounds (or some other targets 
set in the future) of the State’s escapement goals. This is deferral. NMFS must verify that 
the State’s escapement goals account for MSY (they do not) before NMFS wholesale relies 
on them to set MSY for the EEZ.  

 NMFS also improperly proposes to set OY based on just the fishing activity in the 
EEZ. NMFS explains that “OY is the long-term desired yield from a stock, stock complex, 
or fishery that will provide the greatest overall net benefit to the Nation.”34 But NMFS then 

 
28 Id. at *11.  
29 See EA at 116–20. NMFS makes many calculations based on a data set from 1999-
2021. But this reflects a time period where the State had already unnecessarily restricted 
harvest, thus skewing the data.   
30 16 U.S.C. § 1851(a)(1). 
31 Failed Motion at 1.  
32 EA at 119.  
33 Id.  
34 Id. at 121.  
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proposes to set OY for the Cook Inlet salmon “fishery,”35 as a range between the high-low 
historical-catch averages from the EEZ.36 This is not OY for the “fishery” as defined by 
the MSA. At best, this is an effort at setting OY for fishing effort in the EEZ, but that is 
not what the MSA requires NMFS to do.37 It is also unclear what science supports setting 
OY based on the high-low average that NMFS puts forth. For example, NMFS’s proposed 
approximation is for “salmon of all species.”38 But salmon of all species do not naturally 
return at the same rate every year. Pink salmon, for example, return in much higher 
numbers in Cook Inlet in even years.39 It is unclear why OY in an odd year would be based 
on a range of a low-high average that includes even years or why even years would be 
based on a low-high average that includes odd years.  

 Alternative 3 also fails to comply with National Standard 3 because it does not 
manage any stock of fish as a unit throughout its range and specifically describes different 
management measures for the EEZ and state waters.  

b. NMFS’s preferred management measures appear calculated to make 
fishing in Cook Inlet as difficult and economically unviable as possible. 

 Alternative 3 as a whole and, to an even greater degree, NMFS’s preferred 
management measures from the options provided by Alternative 3 create an unworkable 
fisheries management structure. It fails to comply with National Standard 5 because it 
proposes inefficient, duplicative, and non-cooperative management schemes that would 

 
35 16 U.S.C. § 1802(13) (“The term ‘fishery’ means—(A) one or more stocks of fish 
which can be treated as a unit for purposes of conservation and management and which 
are identified on the basis of geographical, scientific, technical, recreational, and 
economic characteristics; and (B) any fishing for such stocks.”).  
36 Failed Motion at 2.  
37  Annual catch limits (“ACLs”) also must be established for the “fishery,” not just 
fishing in the EEZ. NMFS has discretion to use escapement goals as a proxy for ACLs as 
set forth in the letter to Chris Oliver from Eric Schwab, Assistant Administrator of 
Fisheries, dated March 15, 2011. 
38 EA at 121.  
39 See, e.g., United States v. Washington, 20 F. Supp. 3d 828, 892 (W.D. Wash. 2007) 
(“Numbers of fish harvested then fluctuated between approximately three and four 
million fish for the next several years, higher in the odd-numbered years when large 
numbers of pink salmon were harvested.”).  
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increase management and operational costs for participants. NMFS acknowledges the 
difficulties Alternative 3 would create: 

Due to the mobile nature of drift gillnet gear and the strong tides in Cook 
Inlet, fishing can occur over multiple areas in a single set. At certain times 
fishery effort can be concentrated on or around the EEZ boundary. 
Historically, this has been addressed by the State’s management of the 
fishery without reference to the EEZ as a fishery boundary or explicit 
reporting area. . . . The EEZ boundary is irregular in shape which 
stakeholders have indicated could be problematic for compliance.[40] 

Yet NMFS’s preferred management measures make it unlawful for any person to (a) fish 
in state waters and federal waters in the same day, (b) have salmon onboard that were 
caught in state waters while fishing in federal waters, (c) land salmon caught in state waters 
concurrently with salmon caught in federal waters, or (d) allow any portion of a net fishing 
in the federal waters to enter state waters.41  

 Similarly, NMFS acknowledges the difficulty in ensuring that “vessels only 
participating in the State waters fishery do not enter EEZ waters,” explaining that “[t]his 
could be most simply addressed by opening the EEZ drift gillnet fishery off-cycle with the 
State salmon drift gillnet fishery,”42 but then NMFS’s preferred management measure is to 
“[e]stablish Federal fishing periods concurrent with existing State of Alaska fishing 
periods.” 43 This is unworkable. NMFS appears to have chosen preferred management 
measures that would make it the most difficult for commercial fishermen to participate in 
the fishery. 

 Alternative 3 also fails to account for management measures that would minimize 
the impacts on fishing communities.44 The administrative record is filled with evidence of 
why a closure in the EEZ would destroy the viability of the Cook Inlet commercial salmon 
fishery for those who rely on it.45 Alternative 3 fails to account for how the precautionary 
approach it suggests (due to the difficulties it anticipates in managing the fishery) will 

 
40 EA at 129.  
41 Failed Motion at 3–4.  
42 EA at 127–28.  
43 Failed Motion at 3.  
44 See 16 U.S.C. § 1851(a)(8). 
45 See Amicus Curiae briefs filed by local communities, attached hereto as Attachment 3. 
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impact fishing communities. In addition, the best available scientific information does not 
support that a loss of harvest for the drift fleet in EEZ could be made up in state waters as 
Alternative 3 suggests, especially when those state waters are already mostly closed. All 
harvest data and records—and the evidence in the administrative record—demonstrates 
otherwise. NMFS ignores this evidence, and instead proposes closing fishing in the EEZ 
on July 15—before the peak of most runs, and before many runs even start—to defer to the 
State.46 This does not comply with the MSA or the courts’ rulings.   

 Alternative 3 also proposes allowing new participants into the commercial fishery 
and provides no explanation or justification for doing so. Commercial fishing for salmon 
in federal and state waters in Cook Inlet has been restricted to limited entry permit holders 
since 1974. NMFS proposes to do away with this restriction for salmon fishing in the EEZ 
by only requiring a federal permit before a person can participate in a fishery.47 NMFS 
calls this approach “Open Access” and states that this would allow “anyone to obtain a 
Federal Fisheries Permit and participate in the Cook Inlet EEZ drift gillnet fishery.”48 
NMFS proposal makes this sweeping reallocation of the commercial salmon resources 
without any explanation or science-based justification. Among other issues, this 
reallocation violates National Standard 4 as it is not fair and equitable and there is no 
evidence that allowing new participants into a fishery that has been limited entry for 
decades will promote conservation, especially when NMFS is so concerned with 
overfishing.  

 For the reasons explained above and explained by the Ninth Circuit and District 
Court in their rulings, Alternative 3 is not a viable option as currently drafted. At bottom, 
Alternative 3 is really just another thinly veiled attempt to close the fishery and ensure that 
management will occur only in State waters under the sole discretion of the State.  UCIDA 
urges NMFS not to pursue Alternative 3 as described. 

B. The Remand Process is Fundamentally Flawed. 

 NMFS must fundamentally change its approach to the process of creating an FMP 
amendment for the Cook Inlet salmon fishery. NMFS has spent nearly a decade trying to 
avoid managing the fishery and trying to defer its management responsibility to the State, 
all the while expressing that the State is better suited to manage the fishery than NMFS and 

 
46 Failed Motion at 3.  
47 Id. at 4. 
48 Id.  
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that NMFS will be ineffective if required to manage the fishery. NMFS now appears 
committed to fulfilling its own prophecy of ineffective management, conveying to the 
commercial fishery participants that “you kept asking for this even though we told you we 
would do a bad job, and now we are committed to doing a bad job so that you will get what 
we told you was coming.” This approach is incredibly unfortunate. Moreover, it is illegal. 

 NMFS’s current proposal to manage harvest using a TAC set just for federal waters 
based solely on preseason forecast will virtually ensure that the fishery cannot achieve 
optimum yield on a continuing basis. NMFS previously agreed that management of the 
salmon fishery based on escapement goals was better and more efficient than management 
based on set harvest limits. NMFS must build into any plan the ability to make in season 
adjustments based on data collected in season to allow a meaningful opportunity to harvest 
the available surplus. The State of Alaska makes the data necessary to make those 
adjustments available on a daily basis, and the FMP can authorize NMFS to make 
adjustments on an in-season basis.  Failure to provide for such adjustment in a plan would 
effectively mean that the FMP would not be making best available science determinations.  

 The language of proposed Alternative 3 shows a failure by NMFS to meaningfully 
grapple with important issues in fishery management. There are hundreds of salmon 
bearing streams, rivers, and tributaries in Cook Inlet.49 Harvest exploitation rates on many 
stocks (e.g. coho, chum and pink) are very low, and these stocks are currently heavily 
underutilized by State management.50 NMFS’s obligation is to ensure management of 
these stocks in a manner consistent with the National Standards. Alternative 3 does not 
purport to do so or even address this issue. 

A status hearing was held before the District Court on May 4, 2023, during which 
Judge Kindred expressed his sincere disappointment regarding NMFS’s actions thus far 
since the court’s order ruling that Amendment 14 was unlawful. Judge Kindred issued an 
Amended Remedy Order shortly thereafter explaining that “the actions taken by the 
Federal Defendants in the eleven months following the Court’s Order on the parties’ Cross-
Motions for Summary Judgment at Docket 67 are nearly identical to those taken to 

 
49 See Attachment 4. 
50 See Attachment 5. 
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implement the now-vacated Amendment 14.”51 The court ordered NMFS to collaborate 
with UCIDA “to avoid a perpetual cycle of litigation in this matter.”52 UCIDA urges 
NMFS to move forward in good faith and to work towards an FMP that is consistent with 
the MSA, the court orders, and other applicable law. Using the Secretarial Amendment 
process to push Alternative 3 as currently drafted to a final rule will do nothing but lead to 
wasted resources, harm to stakeholders, and avoidable litigation. 

* * * * * *

We sincerely appreciate your consideration of these comments and concerns.  

Very truly yours, 

Jason T. Morgan 

51 United Cook Inlet Drift Ass’n v. Nat’l Marine Fisheries Serv., No. 3:21-CV-00247-
JMK, 2023 WL 3467496, at *3 (D. Alaska May 15, 2023) (hereafter “Amend Remedy 
Order”).
52 Id.  
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