AGENDA C-1

APRIL 2002
MEMORANDUM
TO: Council, SSC and AP Members
FROM: Chris Oliver Q}@/ ESTIMATED TIME
Executive Director 3 HOURS

DATE: April 2, 2002
SUBIJECT: Observer Program
ACTION REQUIRED

(a) Regulatory amendments and program extension: Final action
(b) Discuss next OAC meeting.

BACKGROUND
(a) Regulatory amendments and program extension: Final action

The regulations that authorize and implement the North Pacific Groundfish Observer Program (Observer
Program) expire December 31, 2002. This regulatory analysis package (EA/RIR/IRFA) addresses alternatives
to extend and improve the Observer Program beyond 2002. The three primary alternatives are as follows:
(1) allow the regulations and the Observer Program to expire (no action alternative); (2) extend the
regulations indefinitely with the expectation that they would be amended periodicaily to maintain or increase
the effectiveness and efficiency of the Observer Program; and (3) extend the regulations through December
31, 2007.

In addition to the alternatives above, two complementary options for improving the existing regulations are
proposed. The options would: (1) increase NMFS’ management controls over observer providers and
observers by strengthening the regulations governing the relationship between NMFS and the observer
providers and observers; and (2) increase the ability of NMFS to interact effectively with observers,
fishermen, and processing plant employees by granting NMFS the authority to place NMFS staff and other
qualified persons aboard groundfish and halibut vessels and at groundfish plants.

The regulatory actions under consideration were developed in response to the agency’s need to analyze
methods of strengthening the regulations governing the relationship between NMFS and the observer
providers to ensure sufficient management controls. NMFS has long recognized a need to change the service
delivery model under which the Observer Program operates. The difficulty of replacing the current service
delivery model has been demonstrated, with the major obstacle to any such change being perceived or actual
increases in the total cost of the program and changes in the distribution of that cost. This proposed
rulemaking represents a first step in revising the overall program in order to meet the needs that have been
identified by the agency, the Council, and the Observer Advisory Committee (OAC).

The Observer Program developed the alternatives and options under consideration in consultation with the
OAC. The OAC reviewed the draft analysis in January and made recommendations on additions to the
analysis. That report was presented to the Council in February. The Council approved the draft analysis for
public review in February 2002, with specific modifications and additions to the current suite of options. The
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Council’s motion from February is attached as Item C-1(a)(1). Two of the Council’s recommendations
regarding insurance and annual observer safety training are addressed separately in an attached letter (Item
C-1(a)(2)) and will be discussed during the staff presentation. Final action is scheduled for this meeting. The
draft analysis was sent to the Council on March 15, 2002.

(b) Discuss next OAC meeting

At the February meeting, the Council requested that NMFS and Council staff coordinate to schedule an OAC
meeting to discuss long-term program changes to the North Pacific Groundfish Observer Program. This
meeting has been scheduled for July 18-19 at the Alaska Fisheries Science Center in Seattle. The Council
also requested that the OAC review prior program efforts to restructure the NPGOP and take those into
consideration when developing alternatives. We have available Chris Oliver's 1998 discussion paper
outlining the options to fund the observer program, as well as the committee's concerns noted in the March
2000 OAC report. Given that those concerns and options are still pertinent, and in order to facilitate the
committee process, staff will develop a short discussion paper which addresses re-developing these options
and the issues associated with restructuring the program. This paper will be sent to the committee for review
prior to the meeting. The Council may want to consider receiving the OAC report resulting from that meeting
at the October Council meeting.
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Item C-1(a)(1)

Council motion on the North Pacific Groundfish Observer Program
(February 8, 2002)

The Council recommends releasing the draft EA/RIR/IRFA to the public with modifications and expansion
of discussion on the following:

ISR

8.

9.

10.
11.

NPGOP proposed drug and alcohol policy and requirements for the observers and observer providers
The observer “fit for duty” requirements

The observer providers responsibility in data transmission

Observers in-person mid-deployment data reviews

Insurance requirements for placing NMFS staff on vessels

Observers duties during offload before the observer is released from duty and the vessel can return
to fishing

Guidelines which will be used in determining placement of NMFS staff on vessels <60’ in length.
Examples could include:

Availability of safety equipment to accommodate an observer

Availability of berthing space

Availability of a workstation for sampling activities

Advance notice requirements

Expected length of deployment

USCG safety decal requirements

Mmoo QW

Clarity that the intent and purpose of the program is to fulfill data needs and solve sampling
problems

Develop and analyze a range which would represent an annual cap on the number of NMFS staff
deployment days

Identify regulatory changes that represent legal issues

Add an option to require annual safety training for observers

The Council also noted that NMFS and Council staff will coordinate to schedule an Observer Advisory
Committee (OAC) meeting in May 2002 or over the summer to discuss long-term program changes to the
North Pacific Groundfish Observer Program. The Council expects that the OAC will review prior program
efforts to restructure the NPGOP and take those into consideration when considering restructuring
alternatives.
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AGENDA C-1(a)(2)
Apr=03-02  01:12pm  From=NMFS AK Region=RA Offics 9075867243 ) T=517 P.0 APRIL 2002
s UNIIEY DIAIED UEFAMIVIENI

National Oceanic and Atmospheric Administration

National Marine Fisheries Service
P.O. Box 21668 ‘

Juneau, Alaska 998021-_7;'668
April 3, 2002 .

.

Mr. David Benton, Chairman - . APR

North Pacific Fishery Management Council ~ 3 2002
605 West 4% Avenue, Suite 306
Anchorage, Alaska -99501-2252 ~°PFM0

Dear Dave:

Contained within the Council motion on “Extending and
Improving the North Pacific Groundfish Observer Program Beyond
2002 two topics exist that we did not address in our March
13, 2002, revision of the Draft Environmental Assessment,
Regulatory Impact Review and Initial Regulatory Flexibility
Act Analysis. Specifically, we did not address: (1) insurance
requirements for placing NMFS and othex staff on vessels ox at
shoreside plants, and (2) addition of an option that would
require annual safety training for observers. This letter
addresses these two topics.

Insurance Reguirements

The Federal Employees’ Compensation Act (FECA) provides
workers’ compensation to NMFS staff in the event of
employment-related injuries. This would include injuries at
shoreside plants and on commercial fishing vessels where staff
are assigned to perform sampling or research duties. Benefits
under FECA include: wage replacement, payment for medical
care, and rehabilitation assistance. If a parxty other than
the injured employee is responsible for an injury, the
government may require the employee to seek damages from that
party or the government may pursue a claim on the injured
party’s behalf. While regulations do not require vessels and
plants to insure themselves in the event of such claims, it
may be in their best interest to do so.

Staff spoke with numerous fishing industry representatives and
all parties indicated they insure themselves against claims
from observers. If staff are deployed in lieu of observers,
-.these same representatives indicated they would insure
themselves against claims from staff or the government.
Industry should not realize additional costs or savings when
staff are deployed in lieu of observers. Deployments when
NMFS staff do not replace an observer may cost industry
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additional monies if they choose to insure themselves against
claims. We are attempting to quantify these costs for
inclusion in our presentation at the April 2002. Council
meeting.

Non-NMFS staff that NMFS may deploy (e.g., University of
Alaska staff and contracted parties), will be insured with
State of Alaska workers’ compensation either through their
employer or their employer’s insurance company. This will
provide coverage in the event of an accident or injuxy.
Similar to FECA, if a party other than the injured employee is
responsible for an injury, the injured employee may seek
compensation or the injured employee’s insurer may seek
compensation from the responsible party.

We are unaware of any mandated insurance requirements that
protect vessels and plants against third party claims.

Howevexr, some organizations (e.g., University of Washington)
require vessels to carry protection and 1ndemn1ty (P & I)
insurance with a minimum limit of cae-millien—dellaxs- before 28 Ok
they will deploy staff on a vessel. We understand certain "N\©0
small entities may not be able to obtain this amount of ?
coverage. The Council should note that NMFS may not be able

to deploy certain parties to vessels that cannot or chose not
to carry P & I insurance. Staff are continuing to explore

this issue.

The focus for improvements to and support of the Groundfish
Observer Program will be on those vessels and plants already
required to carry some level of observer coverage. These
vessels already have appropriate insurance. They likely would
need only to carry an insurance rider on existing coverage for
the duration of a trip when staff are deploved in addition to
observers. However, small vessels may experience a cost
increase if NMFS staff are placed on them. The Council and
industry groups are the most likely entities that would
request NMFS staff on small vessels. Additional insurance -
costs due to P & I coverage need to be considered should such
requests be made. :

We recommend that the Council move forward with providing the
regulatory framework necessary to take full advantage of
placing NMFS staff on any fishing vessel or at groundfish

.. plants in the North Pacific groundfish and halibut fisheries.
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Annual Obs afety Trainin

The Council requested that NMFS examine the inclusion of
annual observer safety training as part of this regulatory
action. Safety training currently is part of the annual
recertification process required for all experienced
groundfish observers. The safety components reviewed each
year account fox about one half day of -the 4-day briefing, and
include the following topics:

Immersion suit practice;

Review of personal floatation devices;

Methods for lifting;

Effects of seasickness;

Effects of sleep deprivation;

Vessel and gear hazards and cautions:

Hydrostatic release mechanisms;

The seven steps to survival; and

Coast Guard review of vessel safety equipment and
operations.

VIO WK

.

Observer and vessel safety are important concerns of NMFS. We
currently have a great deal of flexibility in how this
training is conducted. The Observer Program also cooperates
closely with the U.S. Coast Guard Marine Safety Offices in the
17 and 13%® Districts, which offer a session at each annual 4-
day briefing.

Observer Program staff receive safety-related suggestions and
comments from individual observers, the Association of
Professional Observers, the union representing observers,
observer providers, and industry. These suggestions and
comments are taken into account in staff efforts to offer the
best possible safety training. In fact, the annual immersion
suit practice was implemented in December 2000, after several
vessel skippers had identified this need to staff who were
participating in the seabird deterrence experiments. This is
another good example of the importance of sending program
staff to sea. .

We will continue to offer observer safety training in both the
initial 3-week observer training sessions and in the annual
re-certification process. Observer providers have been keen

. to ensure observer safety is a high priority, and desire

ongoing cooperation in these efforts. Limited training time
during the annual 4-day briefing has prompted Observer Program
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staff to look into additional options for more extensive
periodic reviews. Any such changes will be closely
coordinated with the observer providers. At this time no
regulatory changes are needed to support further ‘improvements
to observer safety training.

Sincerely,
James W. %sn.gerlz/
v~ Administrator, ka Region

yod



Apr 03 02 06:08p alaskanobservers 2062836518 AGENDA C-1

APRIL 2002
Supplemental

3 April 2002

David Benton, Chairman

North Pacific Fishery Management Council
605 West 4™ Avenue, Suite 306
Anchorage, AK 99501-2252

Re: Comments on the Draft Environmental Assessment, Regulatory Impact Review and Initial Regulatory
Fiexibility Acl Analysis (EA/RIR/IRFAA) Extending and improving the North Pacific Groundfish Observer
Program Beyond 2002

Dear Mr. Chairman,

To begin, we support Alternative 3, outlined in section 2.3, which would extend the observer program
through 2007. This alternative, unlike Alternative 2, creates at least a psychological deadline for putting
together a restructured observer program. And if that effort fails, then Altemative 3 guarantees the public
an opportunity five years from now to comment on rulemaking that will presumably extend the observer
program once again. We don't want to go through the process of commenting every year any more than
NMFS wants to go through the process of rulemaking every year-but we believe that to let everyone off the

-~ hook permanently, as option 2 would do, would be 2 mistake.

We also believe complimentary option 2 (which will pave the way for NMFS Staff to provide observer
coverage aboard vessels and at plants) will in fact provide NMFS a genuine opportunity to improve its
working relationships with observers, address difficult sampling situations, and improve its working
relationship with the fishing community. We do object to NMFS' plan to provide industry at least 2 weeks
notice prior to assigning a qualified person. Two weeks is insufficient. We need to plan 60 days in advance
to allow our prior observers opportunity to work and to aliow us to recruit any trainees we may need to hire.
We will need the same notice from NMFS or we will risk having to rescind or shorten observer comtracts to
make room for NMFS staff in the field. Provided this issue of advance notice can be addressed, we 0ok
forward to working with Observer Program staff to implement this option in ways that produce minimal
disruptions to observer empioyments and no disruptions to vessel coverage.

We find it more difficult to support the complementary option 1 that represents what NMFS apparently sees
as a first step in restructuring its working relationship with observer providers. We are disappointed to find
2tle here in the way of approaches that will improve the working relationships between our companies and
NMFES. What we would like to see in future is improved coordination and communication between NMFS
units and between NMFS and observer providers, but we can expect to see the reverse effect if
complementary option 1 is implemented as written.

Option 1 would modify existing contractor responsibilities to state that contractors are to provide observers
“as agreed to in signed and valid contracts.” The Draft EA/RIR suggests that this would have the effect of
protecting contractors in some way, but it is just as likely to have the opposite effect.

As things work now, contractors do what they can to meet vessel coverage needs no matter the situation. If
a vessel drops out of the opilio fishery ten days early and wants to begin pollock fishing, the contractor tries
to provide an observer ten days early-even if the vessel provides only two days’ notice. But if we fail, have

/o~ we failed to perform on our contract? As things work now, the boat might wait an exira day. With this

responsibility re-defined, another path is available to the vessel: inform NMFS Enforcement that the
contractor has failed to perform on is contract. Vessels might do this in hopes of getting relief from NMFS

130 NICKERSON, SUITE 206 * SEATTLE, WA 98109 ¢ 206+ 283-6604 * 206 «283-7310 ¢ FAX 206 - 283-6519
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in the form of an exemption, but in any case they could be sure that by informing Enforcement they were
bringing more pressure to bear on their contractor.

That the prospect of being fined for failing to provide coverage would give us pause shouldn't be a surprise
if one considers a few examples of actual observer coverage problems and their causes. For instance, at
the start of A season 30% poliock boats are reluctant to take observers because they have yet to identify
where the best roe fish are. This is because if the roe fish tumn up in the crab savings area, by NMFS
regulation 30% vessels need 100% coverage fo fish there. A skipper who knows his vessel might tum into
a 100% vessel in (for instance) mid-February isn't going to take coverage in tate January. Of course, if roe
fish tum up in the crab savings area January 22, then every 30% boat clamors for an observer on January
23. Ifwe can't come up with six or eight or ten observers on January 23 for all the boats we have “signed
and valid contracts™ with, are we going to be subject to Enforcement action?

Or consider the effect of the way NMFS manages vessels fishing cod as part of an inshore cooperative.
Bycatch rates for a coop can be established in a current season by canrying an observer. As a result, 30%
vessels are reluctant to take an observer until they see how their bycatch is. When bycatch is low they alt
want observers—and we mean right now—to help them “establish a bycatch rate.” When we can't produce
half a dozen observers to vessels with whom we have “signed and valid contracts” with, are we going to be
subject to Enforcement action?

Or consider that at the start of 2002 NMFS issued an emergency regulation requiring 2 observers on
vessels fishing Atka Mackerel. By the time this regulation fell into place, we had no way to hire any more
observers—trainings and briefings were already in process or had been completed. So observer providers
shifted observers they had intended to devote to 30% coverage over to Mackeral boats. But this inevitably
comprises our ability to satisfy coverage requests from 30% vessels (see above examples).

Or consider the situation that developed in 2000 when ADF&G delayed the Opilio fishery by several months.

Crab vessels moved over to the groundfish fishery en masse, and while all the contractors did their best to
try and meet the sudden demand for observers, some vessels went uncovered. Should observer providers
be subject to Enforcement action in a situation iike this?

The prospect of getting fined for failing to provide coverage will have several consequences thatgo
unmentioned here. First, providers may grow reluctant to enter into contracts with 30% coverage vessels,
instead preferring to say, in effect, “We'll let you know if we can cover you when the time comes.”
Secondly, contractars are going to have to put a price on this regulatory change. After all, no one can
forecast the length of an opflio fishery or the number of observers who might come down with the ear
infections in Dutch Harbor in January or countless other unforeseeable developments that can compromise
a provider’s ability to have an observer in ready when and where a given vessel wants him. Fines will be
viewed as a cost of doing business; this will get factored into daily rates; observers will cost more. How
much more is hard to say, but the increase will be unnecessary. The vast majority of coverage comes off
without incident, and we don't need any further incentives to accomplish our jobs. NMFS does not need to
develop a regulatory response to address every outlying event, but that's what's happening in this case.

it should also be pointed out that the language about “signed and valid contracts” wiil not solve any real
coverage issues, one of which is that 30% coverage is (as NMFS and the Council have agreed) not
random. The quarterly approach to coverage requirements for 30% boats has remained unchanged since
1980 in a fishery that has seen myriad management and regulatory changes—a fact that seems negligent at
best. We think the problems of lack of observer availability faced by 30% vessels (for this is where the
problem really exists) should be addressed after NMFS completes a comprehensive review of coverage
needs for all fisheries that takes into account all scientific, management, and compliance needs. '

We're also concerned about the language in option 1 that changes the observer certification process to
make it APA compliant. It is not clear when the applications of potential observers would be reviewed. This
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concems us because this review would need to happen in a timely fashion. We often need to deploy
observers the day after training, but the regulation is written in a way that indicates it is possible that a
trainee could pass training and then see his application for certification rejected. Delays in deployment and
an increased failure rate of trainees both have costs which will, again, be passed on to industry-and again,
we don't see what will be gained in exchange for these costs. If currently certified observers are no
grandfathered into the program, but instead are subject to the same certification process as new recruits,
then the potential for delays and last-minute decisions only grows, since 400 plus observers will need to be
considered for certification. The current system of considering observer performance and certification on a
deployment by deployment basis seems much more sensible to us than the proposed changes being
consilered here.

Option 1 also addresses standards of observer behavior. One change will prohibit observers from having
sexwith employees of the vessel or plant where they are assigned, which is a change from the current
language prohibiting emotional and physical involvement. After this change is in place, exactly nothing
about the current situation will have changed. We already know observers are not permitted to have sex
with employees of the vessels and plants where they are assigned, and it is already exiremely difficuit to
identify whether they are doing so, and with whom, and whether it would be making a difference in their
work if it were true. Vessels already make lurid allegations about observers they want to see replaced; they
will continue to do so; and these allegations will continue to be difficuit to address. What do we suggest?

We suggest that NMFS continue to handle these matters on a case-by-case basis, being careful to credit ~ .

only credible evidence, and most often disappointing the accusers. it distresses us to see time and energy
being spent on fiddling with the wording of this regulation as if it will somehow make any difference.

Option 1 will also madify provider responsibilities by stating that only observers “fit for duty at time of
embarkation” can be assigned to vessels. NMFS has two sub-options with define “fit for duty” differently,
but both definitions would preciude the deployment of an observer who was suffering from the stomach fiu,
an ear-infection, and perhaps even sinus infections, since any of these conditions can interfere with an
observer's ability to work, if only for a period of several days. Ve suspect that fishing companies, whose
vessels are equipped with antibiotics and who maintain contracts with on-shore physicians services (and
who make these resources available to sick observers), don't disembark everyone with a sinus infection
before heading to sea. Also, while NMFS acknowledges that this regulatory change will bring with it some
increased costs to industry, it fails to acknowledge that it will result in a loss of work for some observers. If
we have to scramble to get someone into the field to replace an observer who is down with a sinus infection
for five days, no one should assume we'll have work for that observer five days later. If we have extra
people in the field, someone has to come out of the field.

Option 1 also requires in-person mid-deployment data reviews. NMFS should consider how difficult
insuring an in-person mid-deployment data review will ofien be. Here's a not untypical example: A vessel
might be expected in Dutch Harbor on a Friday-until Wednesday moming, when a vessel manager lucks
into an opportunity to do a partial offload in Adak on Wednesday evening. The boat goes into Adak and is
ready to leave again by Thursday mid-day. {f the observer on the boat was required to have an in-person
data review, then we would have to fly him from Adak to Anchorage on Thursday. Assuming we could get a
replacement freed up in Dutch Harbor (a big i, since until Wednesday morning we wouldn't have had any
idea that we had to replace the observer), that person would have to fly to Anchorage on Thursday and on
to Adak on Friday. [f ail the flights came off on schedule (which happens in Adak once in a while), the boat
would only be held up about twenty-four hours.

Option 1 also continues to make contractors responsible for data transmission. We want to point out that
this regulation, in whatever version, has never functioned very well. Our experience has repeatedly been
the following: First, NMFS staff are inclined to presume that if they didn't get a message, it was not sent.
We then contact the observer, asking them to re-send the message. Observer assures us it has been re-
sent. NMIFS staff report back that said message still has not been received. We then contact observer . ..
and so on. This circular activity sometimes continues until the observer leaves the field and heads to
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debriefing. NMFS has direct communication with many observers via Atias and sees many observers at
NMFS field offices, and has made clear that we are not to be handling data. The reality is that NMFS has
moved away from relying on the contractor to get messages in over the last several years. This is the right
way to go—because we have no way of verifying directly that a message has been sent, making us
responsible for message transmission is not the best approach to the problem.

Option 1 also contains language requiring us to monitor observer performance of duties. Since we have no
access to observer data, much of our response to this language will be to monitor how well NMFS is
monitoring observer performance of duties, since to NMFS we must tum to find out how someone is doing
in the field. What will be gained by this redundancy? Apparently further opportunities to levy fines upon us.

Option 1 would put NMFS Enforcement and not the Observer Program in charge of monitoring observer
provider responsibilities (see number 9 of section 2.4.3), and we think this is the wrong way to go.

Monitoring contractor performance is a difficuit task, but that's no reason for the Observer Program to pass
it off to Enforcement. In the past, observer providers and the Observer Program have at times been guilty
of viewing one another with suspicion and resentment. We believe what we see here will put more distance
between us, and observers will be the losers should that happen. As the observer program is restructured,
we want the focus to be on improving the working relationship between NMFS and observer providers.

Sincerely,

ALASK \ INC.

a4

President
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Chris Oliver - Director April 3, 2002
NPRMC

605 West 4th Ave., Suite 306

Anchorage, AK 99501-2252

Dear Chris,

As the Council is currently exploring changes to the North Pacific Observer Program, I'd like
to take this opportunity to bring to light some very disturbing things with regard to insuring
Observers.

in the event of an injuryfiliness, Observers are eligible for one of five difierent jurisdictions.
of insurance (please see Memorandum provided for explanation). There are obviously
redundancies here which down the road could cause some significant cost increases (current
insurance cost estimate - $450,000.00 annually) to any funding mechanism chosen by the
Councit as well as the potential of losing the one underwriter that insures five of the six
™ currently certified Observer providers.

One of the remedies available to Observers is the Federal Employees Compensation Act
(FECA). While this remedy may have application in other regions of the country, | have been
told by our underwriter that they have significant problems with the language in the FECA act
itself. There is a clause that could cause a subrogation action against either us as Providers
and/or against a vessel ownerloperator (please refer to the letter generated by Attorney
Paul Anderson).

Due to the Council's very busy agenda, | am formally requesting that the Insurance Technical
‘Committee(ITC) be reconvened to address the current state of insuring Observers.

| will be asking for some time at the upcoming Council meeting to testify on this issue.

Thank you for your consideration in this matter.

Sincerely,

cc: Bill Stewart, Alaska National insurance
Vicki Cornish, National Observer Program
Irene Dorang, Assoc. Professional Observers
Bruce Thiffault, FIS Insurance Services
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MEMORANDUM

1f you are injured or become ill during the course of your employment thcre are several
options which may be available to you for benefits. Not each of these optioas is available to
every employce in every circumstance and this infonnation is provided only to allow you to
consider what benefits might be available.

1. Federal Maritime Law

Employees who are injured or become ill during service 1o the vessel are entitled to have
medical benefits paid and receive a daily stipend (maintenance) until they reach a point of
maximum medical improvement. They arc also entitled to the wages they'would have eamed’
had they been able to complete their contract. We typically provide these benefits to observers
through private insurance carricd by the company. Absent a specific request we usually process
claims under Federal Maritime Law.

2. State Workers® Compensation Benefits

Some employees may be entitled to benefits under the Workers’ Compensation Act of
one of morc states. Each state has its own particular statule which describes when benefits may
be paid and the amount of such benefits. Some of these benefits are insured through private
insurance and some are provided by state agencies.

’ 3. FECA

Some observers may be covered by the Federal Employees Compensation Act. This is an
act which is administered by the Federal Government fully apart from any insurance provided by
Alaskan Observers. This program is administcred by the United States Department of Labor.

4. USL&H
Some, but not most, employces may be entitled 10 benefits under the United States

Longshoreman and Harbor Workers® Compensation Act. This is a Federal Workers’
Compensation Act with benefits provided by Alaskan Observers’ private insurance.

GAMISCunab Revise Binployee hunduut toke 8.13.01.wpd
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A“pauUL L. ANDERSON

February 5, 2002

Michael Lake

Alaskan Observers, Inc.
130 Nickerson, Suite 206
Seattle, WA 98109

Re:  Alaskan Observers - General
Our File No. 22-1806

Dear Michael:

oo You asked us to research the implications of an observer pursuing a Federal
Employees Compensation Act (FECA) claim and whether the pursuit of the claim might
impose liability upon Alaskan Observers. - More specifically, you are concerned that, because
of the effect of FECA, your liability insurer may continue to maintain reserves on your
account after the completion of personal injury claims.

Congress provided for the management of fisheries off the coasts of the United States
when it adopted the Fisheries Conservation and Management Act. In this congressional
enactment, Congress directed the Secretary of Commerce to institute an observer program.
Subsection (¢) of 16 § 1881V states that an observer under contract to carry out the
responsibilities imposed by the Fisheries Conservation Act as well as those imposed by the
Marine Mammal Protection Act shall be deemed to be a federal employee for the purpose of
compensation under the Federal Employee Compensation Act (5 USC 8101, et seq.).
Congress further provided in the Marine Mammal Protection Act that an obseiver operating
pursuant to the auspices of the Marine Mammal Protection Act cannot bring a civil action for
injury against the vessel on which the observer was engaged or against the vessel owner.
The courts have not made it clear whether the Fisheries Conservation Act prohibits an
observer from claiming against the vessel on which he or she was engaged.

Chapter 81 of Title 5 of the U.S. Code describes the compensation payable pursuant
10 FECA and Section 8131 allows for subrogation by the United States. “If an injury or
death tor which compensation is payable under this subchapter is causcd under

o circumstances creating a legal liability on a person other than the United States to pay

damages, the Secretary of Labor may require the beneficiary to™:

1001 FOURTH AVENUE, SUITE 2800 SEATTLE, WA 98154
PHONE 206.467.0237 FAX 206.467.0351
P.ANDERSON@BOAT-LAW.COM






