AGENDA C-6
JUNE 1991

MEMORANDUM

TO: Council, AP and SSC Members

FROM: Clarence G. Pautzke
Executive Director

DATE: June 18, 1991

SUBJECT:  Anti-Reflagging Act of 1987

ACTION REQUIRED
Review recent court decision.
BACKGROUND

A GAO report dated October 15, 1990 evaluated the effects of the Anti-Reflagging Act of 1987,
which had three main provisions:

1. American control requirements were increased for ownership of U.S. vessels,
2. Processing vessels that enter the fisheries after the Act must be U.S. built, and
3. Owners are prohibited from using vessels rebuilt abroad in U.S. fisheries.

GAO concluded that the Act’s greatest impact was on stopping the foreign rebuilding of U.S. vessels.
The Act grandfathered vessels that already had been contracted for rebuilds in foreign yards. About
15 factory trawlers were rebuilt in foreign yards after the Act because of these grandfather
exemptions, but all had to be delivered by July 28, 1990. With the possible exception of one
additional vessel secking an exemption, the GAO concluded that further rebuilding in foreign yards
would cease.

American control is another matter. Before the Act, there were about 29,000 vessels licensed or
being purchased to operate in the fisheries. All are subject to the following, less stringent, pre-Act
American control provisions:

1. Company’s stock could be totally owned by foreigners.

2. CEO and Chairman of the Board had to be U.S. citizens.

3 Number of foreigners on Board of Directors could be no larger than a minority of the
number of directors necessary for a quorum.
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Only about 2,000 vessels, new since the Act, are subject to the following, more stringent control
provisions:

1. Majority of voting stock has to be owned by U.S. citizens.
2. U.S. citizens have to have majority of voting power.
3. No contract or understanding or other means could allow voting power to be exercised in

favor of a foreigner.

All vessels in the fisheries before the Act were exempted from the new control provisions, and could
remain so because the Coast Guard has interpreted the grandfather rights to run with the vessel, not
the owner. Therefore, a vessel can be bought and sold many times, and through periodic rebuilding
in the U.S,, remain in the fisheries almost indefinitely under the less stringent, pre-Act American
control requirements.

The Coast Guard was questioned on its interpretation of the legislation, but remained resolved to
continue it as shown in the final rule, published December 12, 1990, on documentation of vessels and
controlling interest (item C-6(a)). The Coast Guard contended that the Anti-Reflagging Act and its
intent were very clear in allowing the grandfather rights to run with the vessel. The Coast Guard did
not intend to change its position until Congress changed the legislation.

Southeast Shipyard Association challenged the Coast Guard and the U.S. District Court in the
District of Columbia came out in the shipyard’s favor (C-6(b)). Apparently the statute is not clear
on whether the grandfather clauses attached to the vessels or owners, but the Coast Guard held it
went with the vessel. The Court found that contrary to the intent of Congress. To the Coast
Guard’s argument that there would be a "gradual phaseout” of the grandfathered vessels, the Court
responded that, with 30,000 qualified vessels, the phaseout would have to be measured in geological
time. ‘

CDR Kyle will be available to deftly answer questions on this issue, considering it is still undergoing
formal review by the Coast Guard.
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standard of 46 U.S.C. app. 802(b). F
oposed § 67.03-9(d) reflects this
>termination and no change is made inw

.ne final rule.

g. Sections 67.03-8(e) and (f). A
comment from a law firm stated that thq
exceptions in § 67.03-9(f) to the
requirement for evidence of MARAD
approval in § 67.03-9(e) give little
guidance and leave many issues
unresolved. The intent, of § § 67.03-5(e)
and (f), is to ensure that statutory
requirements for MARAD approval of
certain vessel transactions are being
complied with. MARAD has regulations
in 46 CFR part 221 which fully explain
these requirements. Therefore, the Coas®
Guard has determined that it is more
appropriate to reference the MARAD
regulations than to try to restate them.
Moreover, the requirements for MARAD
approval are not limited to transactions
involving corporations. The Coast
Guard'’s policy of obtaining evidence of
MARAD approval, whenever required,
is better served by a rule applicable to
all types of vessel ownership.
Accordingly, in the final rule § § 67.03-
S(e) and (f) have been combined,
revised, and moved to a n

two law firms agreed with the Coast
Guard's position that the citizenship
yings provision for fishing vessels in
’ 7.03~15 should run with the vessel.
womments from another law firm
disagreed with that position. The
comments are similar to those received
on this subject in response to the NPRM
published October 20, 1988 (53 FR
41211). The Coast Guard’s reasons for
adhering to its position were explained
at length in the SNPRM published
October 13, 1989 (54 FR 41992, 41993-54),
and are still valid. The Coast Guard is
corntinuing to adhere to its position,
because it remains convinced that the
straightforward language of the Anti-
Reflagging Act’s citizenship savings
ciause correctly reflects Congress’ intent
and is determinative of the issue. In
addition to being disputed in the
rulemaking process, the Coast Guard's
position has been challenged in court
and is the subject of on-going litigation.
The plain language of the American
control savings provision provides no
basis for concluding that its protection
should terminate because of a change of
ownership or control, but the comment
which disagrees with the Coast Guard's
position asserts that the Coast Guard
should not be guided by the provision's
plain meaning. Instead, the Coast Guard
/gﬂ{ged to read between the lines and
“Ministratively adopt a rule that the
.ings provision’s protection
tzrminates when there is a change of

ownership or control. The comment
states that the Coast Guard's
interpretation of the American coatrol
savings provision is not a permissible
construction because it makes no sense
in light of the legislative purpose; that
being to increase domestic control over
U.S. fisheries resources and encourage
displacement of foreign fishing activity.
The commeat also suggests that the
legislative history does not permit the
Coast Guard's position.

There are several reasons why the
Coast Guard is unpersuaded by these
argurzents. In the first place, it is not
proper to invoke the broad purposes of a
statute to overrule a specific provision
of that statute. This should be
particularly true in the case of a
grandfather provision. Grandfather
provisions are intended to mitigate new
statutory requirements and, by their
nature, typically coaflict with the broad
purposes of the statutes they affect.
Moreover, even if the Coast Guard had
determined that it could not accurately
discern the intent of Congress from the
plain language of the American control
savings provision, but needed to
consider the legislative history as well,
its position would still be reasonable.
The legislative history does not compel
the conclusion that Congress intended
the protection of the savings provision
to terminate when there is a change of
ownership or control. The Coast Guard
could also reasonably conclude from the
legislative history that the protection
should run with the vessel, in keeping
with the plain language of the American
control savings provision,

Although the Coast Guard has based
its position on the plain language of the
American control savings provision, it is
very familiar with the legislative history
of the Anti-Reflagging Act. The Coast
Guard responded to questions at Senate
Hearings on April 28, 1987, testified at
House Hearings on April 29, 1987, and
followed the progress of this legislation
through to final enactment. The purpose
of the Anti-Reflagging Act is not as clear
cut as the comment which disagrees
with the Coast Guard's position would
make it seem. As Congressman Young of
Alaska, one of the sponsors of the Anti-
Reflagging Act stated, “this bill is a
carefully crafted compromise between
diverse interests in the fishing and
maritime industries.” 133 Cong. Rec.
H9811 (daily ed. Nov. 9, 1987). There
certainly were differences of opinion
about what “Americanization” of the
fishing industry meant and how it could
best be achieved. .

The need for an American control
provision for fishing vessels was one of
the most controversial issues. The bill

considered in the Senate Hearing
contained no American contro!
provision. At the House Hearing, on a
bill that included an American control
provision which did not apply to vessel<
documented before November 1, 1986,
the testimony included strong
reservations about the need for an
American control provision. Since the
legislative history shows that the Anti-
Reflagging Act was a carefully crafted
compromise, the Coast Guard does not
agree with the assertion that the plain
language of the American control
savings provision is necessarily
inconsistent with the broad purposes of
the statute, even though it would
permanently exempt many existing U.S.
fishing vessels from the new American
control requirement.

The legislative history of the Anti-
Reflagging Act does not require the
Coast Guard to change its position.
While it is true that the House Report
states in one place that exemption from
the American control requirements
should terminate on a change of
ownership or control, H.R. Rep. 423,
100th Cong., 1st Sess. 17 (1987), the
legislative history also contains material
which supports the plain language of the
American control savings provision. For
instance, the House Report states that a
“Date Certain” Amendment was
adopted which essentially established
the effective date of the Anti-Reflagging
Act as July 28, 1887. All of the savings
provisions in the Anti-Reflagging Act
reflect the choice of that date as the t'-
from which the new law would take
effect. Congressman Young describea
the purpose of the “Date Certain”
Amendment as follows: “The Committee
on Merchant Marine and Fisheries chose
the date of July 28, 1987, as a cutoff in
order to avoid any semblance of a
takirg of a vessel-owner's privileges
under the law.” 133 Cong. Rec. H9812
(daily ed. Nov. 9, 1987).

The original purpose of the Anti-
Reflagging Act was to prevent foreign-
built fish precessing vessels from
changing from foreign flag to U.S. fiag,
but the “Date Certain" Amendment
makes it clear that the prohibition
against documentation of foreign-built
fish processing vessels only applies to
vessels newly documented after July 27,
1987. Foreign-built processing vessels
which were documented prior to July 28,
1987 are exempt from the new U.S.-built
requirement, and that exemption does
not terminate oa a change of ownership
or control. In this instance it is clear that
when Congress limited the application
of the new U.S.-built requirement to
“newly documented" vessels it intended
to include only vessels documented
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under U.S. law for the first time after
July 27, 1987. Vessels which had
previously been documented under U.S.
law, even if they were redocumented
later—because of a change of ownership
for example—are not subject to the new
U.S.-Luilt requirement. Similarly. the
new American control requirements
should be understood as applying only
to “newly documented” vessels, and not
to vessels that have qualified for
grandfathering but later change
ownership.

Statements made on the House floor,
afler the House Report was issued,
indicate that, despite the contrary
language in the House Report, the
American control requirement would
only apply to vessels that were newly
documented after July 27, 1987,
Congressman Young stated that the
American control provision "requires as
a condition of new documentation that a
fishing industry vessel be owned in the
majority by individuals who are citizens
of the United States.” 133 Cong. Rec.
19812 (daily ed. Nov. 9, 1887).
Congressman Jones stated that “as a
condition of new documentation (H.R.
2598} requires majority ownership of
fishing industry vessels by individuals
who are citizens of the United States.”
Id. at HO813,

The clearest exception to the “Date
Certain” Amendment's rule that vessels
documented before July 28, 1887 are
exempt from the provisions of the Anti-
Reflagging Act is the provision
penalizing foreign rebuilding. In that
case, there is support, both in the text of
the rebuilding savings provision and in
the legislative history, for the position
that the new rebuilding requirements
apply to all fishing vessels regardless of
when they were first documented under
US. flag, and only grandfathered
rebuilding profects are exempt. The
suggestion that there is an unexplained
disparity between the Coast Guard's
position on the rebuilding savings
provision and the American contrel
savings provision is answered by the
fact that, in the case of the rebuilding
savings provision, there is clear support
in both the plain language of the
provision and its legislative history for
the limited scope of the exemption. That
is not the case with the American
control savings provision, and the
difference in interpretation is, therefore,
justified.

The explicit and detailed limitations
on grandfathered rebuilding projects
contained in the text of the rebuilding
savings provision contrasts starkly with
the lack of explicit language in the
American control savings provision
indicating that its protection is limited.

Moreover, the legislative history for the
rebuilding savings provision clearly
limits its protection to “those who have
relied on current laws and who have
tade certain identifiable commitments
tuward rebuilding fishing, fish
processing, and fish tender vessels in
foreign vards.” H.R. Rep. 423, 100th
Cong., 1st Sess. 12 (1987). This limiting
language does not apply to the
American control savings provision,
although the comment disputing the
Coast Guard’s position seems to imply
that it does.

Based on the plain language of the
American control savings provision the
Coast Guard’s position that the
exemption from the new American
control requirement runs with the vesse
is reasonable. It would be reasonable,
even if the intent of Congress could not
be accurately discerned from the plain
language of the American control
savings provision. Neither the broad
purpose of the legislation, nor the
l=gislative history, compels a different
position. Therefore, it remains the Coast
Cuard's position that the citizenship
savings provision for fishing vessels in
§ 67.03-15 runs with the vessel, and
does not terminate because of a change
in ownership or control.

. Section 67.03-15. A comment from a
law firm suggested that the criteria for
eligibility for the savings provision in
§ 67.03-15 should be modified for
vessels owned by partnerships, to
reflect the date of publication of the
final rule. If the suggestion were
adopted, a vessel owned by a
partnership would qualify for
grandfathering under the regulation if it
was decumented and engaged in the
U.S. fishery, or under contract for
purchase for that use, when the final
rule was published rather than as of july
28, 1887.

The Coast Guard does not agree that
the regulation should be modified.
Unlike corporations, partnerships
seeking to document vessels for any
purpose are required to meet &
controlling interest test. This controlling
interest requirement for partnerships
pre-dates the Anti-Reflagging Act.
Therefore, the controlling interest
requirement for partnerships seeking to
document vessels with a fisheries
endorsement is not something newly
imposed by the Anti-Reflagging Act. Itis
true, however, that with the Anti—
Reflagging Act in mind the Coast Guard
is changing the required citizen
ownership of equity in a partnership for
purposes of eligibility for fisheries
endorsements from 50 percent to more
than 50 percent. The Coast Guard has
also proposed to exempt partnerships

which own grandfathered vessels from
the new requirement in the same
manner that the Anti-Reflagging Ac/
provides an exemption for corporatic.....
Since the controlling interest
requirement for partnerships is not new.
and the Coast Guard is merely
reinterpreting a requirement that has
been imposed on partnerships since
1982, there is no requirement for
grandfather protection. The agency
cecision to reinterpret this statutory
requirement in light of subsequent
legislative develcpments is nothing so
extraordinary that the new
interpretation should not be applied 0
partnerships generally. The new
regulatory requirement properly can,
and will. apply from the effective date of

~ this final rule. However. because the

new requirement involves a change of
less than one percent, the Coast Guard
expects very few partnerships to have to
restructure or surrender vessel
documents as a result of the change.
Partnerships, generally, will have to
meet the requirements of the new
controlling interest reguiations. Cnly
partnerships owning a vessel that
qualifies for grandfathering under

§ 67.03-15 will be exempt from the new
requirement.

Another law firm commented that
partoerehip owning a vessel that [
qualifies for grandfathering under

§ 67.03-15 should be able to document
that vessel for the fisheries, even if one
of the entities contributing to the equity
interest requirements is a corporation
whose stock is 100 percent foreign
owned. The comment suggests that

§ 67.03-2(b) be changed to explicitly
address this situation. The Coast Guard
does not agree that this change is
needed. Section 67.03-2(b) already
states that an entity which is a citizen
eligible to document a vessel in its own
right with the endorsement sought can
contribute to meeting equity interest
requirements. In the case of a vessel
grandfathered under § 67.08-15, the
carporation certainly could be a citizen
eligible to document the vessel with a
fisheries endorsement. K it is, the
corporation can contribute to meeting
the partnership's equity interest
requirements.

The final rule includes a minor change:
to § 87.03-05. This regulation was never
intended to permit vessels to be
documented without establishing that
the vessel qualifies for the exemption.
The change makes it clear that the
section only applies if the Secretary o
Transportation or the Secretary's
delegate has determined that the ves. .
meets the specified requirements.
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UNITED STATES DISTRICT COURY FILED
FOR TER DISTRICT OF COLUNBIA
. APR 3 ¢ 199}
BOUTHEAST -SEIPYARD ASSOCIATION, ot al., QAL V.8 DITACT COURT
. YRSt OF COLuMELA
Plaintizes, -
v. . Civil Actien No. 90-13142

THITSD STATES OF AMERICA, ot al.,
.. . ‘Difendasts, |
This matter is before tha Court en Croas-Notiens for Summary
Judgment. The Ceurt heard ofa!, argquments .on the motions .on
February 19, 1991, For the,fonowinq.’ zeasons, the Couzrt concludes
that plaintiff's motion for-summazy judgment must be granted. The

Court £further .conoludes that defendant's motien for summazy
Judgnent must be denied.

p ¢
In the Conmmercial ?ishinq Industry Vessael mti-netlaqqing Act
of 1387 (")mtionoﬂaqging Act"), Pup. E. No. 100239, 101 Stat.
1773,' ccngrou enacted ceztam cieizen-eontrel and donestice
' rehunqu rcqﬁi:;e;nent. in’ erder to complete tne "Anericaniutiea"
. of- £:I.shery rescurces off the eaontt of 'uu Unite:l Statos. This
"Americanizatien" p:eeen vas inieiated in 1976 when Congress
-~ enar:tad the Fishczy Cemewaeion and Management Act (later renamed
the Magnuson: rishery consowatian and Hanaganent Act, 16 U.S.C. §
1811 g% -seqg.., ( "Hagnuson Ant.") to promote the growth of the

demeatis commercial f£ishing 1naustry. The Anti-Reflagging Act wvas
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enactad £o "increase domestic control ovar' the figharies resourcas
vithin the United States Exclusive Eeonoaia é;nu (and) encourage
the already engoing process of displacing foreign fishing activity
'+« " 808 M.Rep. No. 100-433, 100th Cong. 1st Seas. reprinted
in 1987 U-Q-C“! Cong. & Ad.Naws 3245 [Bereinafter House Report).
To achieve this goal ¢ne Anti-Reflagging Act pravented the
reflagging of foreign-controlled vessels after July 28, 1887, and
required any rebuilding of vasvels agter July 28, 1987, ba done in
Anevican shipyards. Generally, a fishing licemsa cannot be i_ssﬁed

@oo03

to a’'vessel that does .not met tha. roguirements of ‘the_Citizen~

Control Clause' or the Domestic-Rebuild: Clause.?- paen of these

.1 gection 7 of the Anti-Reflagging Act.centaing the Anazican

' Control of Vessels provision.. sectien. 7(a) provides:

A ‘vessal ovned by & corporation is not eligible for a
. Zighery 'licensa under section 12108 . ... unless the

controlling interest (as measured by a majority ef veting

shayes in that corporation) is owvned by individuals whe
-are eitizens o2 the United State. .. , :

Saa 46 U.8.C. § 12102.

The gréndtathcr-chui of the citizen=-Control provision whieh
was igpl-:l.cable a3 of July .28, 1987 is contained in Section 7(b) and
provides: .

Co {w}iu section]. applles to vessels issued a fishary
' féense after July 28, 1987. Hovever, [section 12102 (a)l
does not apply if before that date tha vessel =

{3) vag documented under chapter.12i.ef title
+ 48 ' and .‘operating -as -a . fishing, - fish.
- processing, - or -fish 'tender vessel . i{n - tha -
navigable wvaters. of the tUnited Statas or the
- Exclusive Economic Zena; or '

. {2) was contracted for purchase for . . , in
the npavigable watera of tha United States or
- the Exclusive EBconomic 2one, if the purchase
is shown by the contract or similarly reliable

«=a G-CC CC CONG AFF @oe3.011
PAGE. Q03

»’

~
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provisicns contain a grandfather clause which exempts certain
vescels frem their applicability. Tha United States Coast Guard
("Coast Guard") regulaticns premulgated to implement the Citizen-
Control Grandfather ‘Clause and the bemeuieonahuild Grandfather

c:l.ause concluded that the qrnndfaﬂux ehuus permanently attach _

. ta the vessel no matter vheo {s tha cwner of thae vessel or where the

vegsel is ‘rebuilt if the vessel meets the raguirements of the

——

grandfathey clauses ae of July 28, . 1987.7 The Coast Guazd

evidence . . . to hava baen made for the
purpose of using. t.he vessel in the fisheries.

Sea 46 U.8. c. §12102 (netc)

. 3 - Sactien: § of th. Aati-Ra:lagginq Act containg the  Savings
o~ clnu:: wnleh is. appucable to Domestic~Rebuilding. Section 4(a)
provi LR

(a) « . . a fishery license Tay ba issued %o & vesael
that. batara July 28, 1887 - . . .

(3) vas documented under chapter 121 . . . and
(A) was rebuilt in a foreign esuntry; ox
(B) is subzequantly rabuilt in the
United States for use 25 & f£ish
procassing vesssl; or

(4) vas built in the United States and -
(A) is rebuillt in a foreign country
undar a contract entered into bofors
.6.months after the date of enactnent
of .this .Act, .and: vas .purchased oz
contracted to be’ purchaaed bet‘ore :
= My 23, '1987' . e .o . . b

Saa 468 U.s C. § 12108 (note).

O : 3, Dafendants gtate that Congress has expressed olearly that
. .thc grandzather clause .An.the wvontrolling .interest gavings clsuses
attaches. to the vesgals and -noet. the vesselsy' owners. Seq
Defaridants' cCross-Motion for . Summary Judguent at 7, Further,

/=  dafendants state the Coast Cuard properly interpreted and applied
the rebuilding grandfatha® clause, Id. at 22. Whilé defendants

®maka ‘thase bold statements, the Court cannot locate anywhere in the

3
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gggulations izplementing thia citizen-Contrel clausa wera

premulgated on December 12, 1990, 55 Fed. Reg. 51244.° The Coast

Guard requlations implementing the Domeatic-Rebuild eclauge were

promulgated on October 10, 1988, 53 Fed. Reg. 41166~02. The

quastion présented in this ocase is vhether the Ceast -Guard's

decision to attach the grandfather clauses £o tha vessel themselves
is based on a Teasongble censtuction of the Anti-Reflagging Act.

IX

‘A. BStazdard of Review - ,

Actions by tha Ceast Guard are subject. to ‘Judicial review:
purauan’c <o the Mainistutiva Procedure Act. ("APA"); 5 U.S.C. §
© 706, vbieh  provides. t.hat "a reviewing court shall . . . hold
~un1awfu1 -and set, nido agsncy aetion, £indings and conclusions
found- to be arbitrazy, capricious, an abuse of dissretion, or
othervise not in accordance vith the law. . . " The gquestien
before this .Court im. sahly one of atatutory construction: Did

_—____/
congress intend when it anacted the Citizen-Control and Domeatic-

Rebuild ¢lauses that the exemptions would attach to the vessaels

o N

themselves and thus be freely g:an-!qrabh? Stated differently,
m:.ng the final rulmkl.ng. has the Coast Guard acted in

- legislative history a ainqla hine that #4ha- grandfather oclauses
. attach to the vaessalsg, and thus can be sold with tba vessel without
,:egu'd £o the new cwner's: identity. : .

-, This Court dismissed ‘an earlier astien by plaintifes
bceaunn th. Coast Guarq hnd not issuad its final rulemaking. Sae 7~
s NO, 09-2330. '1;’ op.
(D.D.C. Apz‘. 30, 1990).
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'A\: . .
accordance with eonmu:l'onal intent, as manifested Iin the text of
the statute and its lagislative histery? -
Although the Coast GQuard has eoncluded that the avemptiena
attach ¢o tho';rcssoln and thus have an indefinite lifaspan, the
Bupreze Court has made it elaas that
a—t‘hkiudistego%rgg_gthe final authority on isaues of

._ntagto u_i.:n and Bust ¥e t‘—mz_:ii?rf’
eonstry ong v [] 9 clear coengrescsiona
'-inr‘nto L k‘ﬁ

.sn:mn.._v_.s 1ﬂu—m$-'b_mwm;_lm '

467 U.5. 837,104 8. Ct. 2778, 2718 n. 9 (1984). ‘ -

Taus, u is sppazont that 3 court need net defar te an

_' agency s. :eeding of a eonmn&caal cnactnent. vhen, as here, that
intorpmtltien zaises "a pura guestion oz statutory censtruction
for the courty te decide, rather than a questien of intarpretation .

- that drised . in aach ‘case in vhich the agency is required to apply
(s legal standard] ¢o a particular set of facts.® INZ v. Cordoza~

z@l_!_ggg, 480 U.3. 421, 207 8. ct. 1207, 1221 (1987). Sea aise

m_nninu._mmmnugmmumuuz 266 U.S. ApD.
D.C. 1658, ‘834 r.2a 191 (1907). mmwm._ug_._&,
nmx/ 259 U.S. -app. D.C. ¢57, 016 F.24 761 (1987)7 Union of
WM.MMSQL_HuﬂlﬂaLBME
Wa 262 ©.9. App. D.C. 181, 824 F.26-108, .1-13-(:,987-Q ("When
' the csourt faces a 'pu:o qﬁa;tipn .ct,cgiéutgq,'iptonzatation.'. t!§a
‘court> need not defer 4o .agescy cpinien, even if the statutory
. prevision .t issue adpits -0¢ .some anbiquity.®); and Materman

s.tm_m.w 691 F. Supp. 182¢ (D.D.C. 1988).
!mo..cour!: of Appeala for the District of Columbia has racantly

5
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interpreted tha mandates of .mugon and Cardoza-Fongeca. Tha Court
of Appeals stated that "{t)he principal charge of a court in
statutory censtruction is ton ascertsin congressicnal intent.®
M.L.R.B. Union, 834 F.24 at 198, Further, "if a court, employing
traditional too_u of statutory construection, ascertains that
Congress Iyad an intention on the precise quastion at iggue, that
intention is the law and must he given effaect." Id siting Chavean,
467 V.S, &t B43 n. 9, 10¢ 8. ¢t. at 2781 n.$.

‘Thus, the court nesd nct defer to agency opinion on pure

. questions of interpretations. Aa the ",.couzt; of Appeals.cencludad

-in. Intexnetional: Union, U.A.W. v. Brock, 259 U.5. App. D.C. 489,

816 1"'.-233.,761_ (1987), -,“[i;n.wése circunstances, however, in which
an .laqno'y‘il.ﬁ. reguired to apply a legal standard to a particular set
oL facts, '.éouztl aust respect the interpretation of the agency te
vhich Congress has delegated ‘tha responsibility for administering
the statutory progran' INS at 1251422.“ UAW, 815 P.24 at 7é4.

In these situations, because the court is not faced 'vith a. pura
question of atatutozy constructien, scme deference is due the
aqenc.y and the two-prong tu€ of Chevren applies:

.t Flrst, always ig . the .quasticn whether Congress. has
directly spoken to the pracise guestion at issue. If the
i cdntent - of "Congress . is clear, that ia the end of the
-», Batter;’ for the éourt, as vell as tha agency, must give
: effect €0 the 'unambiguously expressed intent of Corigress.
-I2,: hovever, the' court. determines Congress ‘has not
direstly. addressed -the precise question at issue,. the
court does not simply {spoee its ewn constructien en the
-Btatute, as weuld be necessary in the absence of
* administrative interpretation. . Rather, if the statute
is silsnce or ambigueus with respact ¢o- the specific
issue, the question for the ceurt is whathar the agency's
ags:et‘ is based on a pormissible conatrustion of the
gtatuce. :

»
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chevram, 467 at 842-43, 104 8. Ct. at 231-82 (footnotes czitted),
gited in NIRB, 834 F.2q at 198, citing UAW, 816 F.2d at 764+65 &
nc 50

‘ Despite the Coast Guard and anloi's contentions, tha gquestion
presentad here is an unadulterated question of statutory
j.nterpzetagion, . &fd the Court is required to turn to "traditional

toels™ of intaerpretation to dimcover Congress' intent as to its

o —

:fvihani.ng. caxdozasFonseqs, 107 8. Ct. at 1220-21, gag alsae VAN, 816
r.zd at 76s. 'merofare, the Court mut review the lanquaga of the

. .staeuu and ugilhtivc hutory to determine whether the challenged

,geguutions contravena conqranional. intent. ?W&L._

-~ ueoztain oongtessienal intent, Thazafors, the Court need not

~—

defer to the <Coast Guard's interpretation of the gyrandfather

5 : —

clausas.
B. Discussion
The startinq peint in constzuing any statutory prwiaian is

the language itlalf. goy, 456 U.S.

63, 68, 102 S. Ct. 1534, 1537 (1583). The Court say asaume.’that
the 1egislative purposa is expnessed by the exdinazry neaniﬂq of the
words used;™ IdC mmg mw ' 389708, 1,
9, 82, 5. Ct. sas, 591 (:.953). mxe An‘ci-m!laqgiaq Act does not
diﬂex.eu whethor the savinga pxovision attachas to the ownor ¢f the

. vassel ' oF .te ,thc vessal itself.’ uowevar, tha Coast Guard

an s Even undartaking a straight Shavren analysis, the Court
would reach.the same coneclugien.

-~
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prénulqtted Tequlationg for the Anti-aaela_ﬁging Act vhich attaches
the savings pravision te the vessel. S5 Ped. Reg. 351244,

.This Fon_st;uct;ioa of the Anti-Reflagging Act need not be
aceordad any spacial defexencs if it indeed contravenes the intent
of Congress. Ase Moxton v, Bull, 415 U.8. 199, 237, 54 S. ct. 1055
(1974) . The Court {5 ebliged to "honor the clear meaning of [tha)
statute as revealed by its language, purposa and histery."
Szusheastern. community College v. Dawis, 442 U.8. 397, 413, 99 S.

ct. azsz. ale9. (1979) cauoting Teamsters v. Daniel, 439 U. s- 851,

conqr-u approved tha Anti-neﬂagging Act to renmedy the, 'qridely

.au'c.ived threat to tlm cantirmsd erderly grewvth, develepment, and

conpetitiveness of tha U.8. fighing and gish processing industry,

‘and - eivoumvent tht fundazental htent of the Magnuson Aact.

Congrasga speciticany stated that:

The primary purpose of [the Anti-Reflagging Act] is to
prohibit the reflagging of foreignebullt processing
vessels and "vassals of the Unitad Statea" for operaticn
in' domestic fisheries under the Magnuson Act. .
Specifically, the (Anti=Reflagging] Act increases
domegtic control over the fisheries rescurces. . . . By
prehibiting the documdntation of forsign-built processing
vessels as a "vessel of the United States™ . . . [the
Ariti-Roflagging Ack] furthers the fundamental purpeses
'of -the , (Magnusen] Act by displacing foreign-built with
gg:nz;:{e:uy Bl !:.;hlng industry vessels AR Ua8e.
. ed. '

Hme Report at 3245.

In .this" c.asei ) uéing "traditional too}.s: of statutery
eeutmction,; it 15 clear cbngress 'never_ intended to permit the
grandfather clauses to attach to the vessels thenmselveas because it
weuld. permit ¢he transfer of the grandfathered vessals to

8

-
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noncitizen=centrolled ovners. Pernitting such a result effectively
cbiit&rgtOI }‘I'-he, -321.!&;1 purpose of the An;i:-neflagging Act,
circunvents the plain meaning of tha gtatute and thwvarts Congress'
intent.%

Defendantslazgua that the Coast Guard's interpretation does
not obliterata the purpose of the Anti-Raeflagging Act because there
will ba a ."éradua-l phagoout® o2 tha humber of vessaels that would
qualify uz.xdgr the grandfether clauses as intezrpreted by tha Coast
c\.i;ard.' ‘Howaver, vhen gquestioned by tha Court how long the "gradual

sadiie] . o flen e

. phasesut®. vould ‘take,. defendants oouid’ MGt amever. - Ner coutd -
4-'d¢:$péahe¢ anwer--wﬁ,at. isi,vthe'{_a'vu_'aq-e-life of a vessel, Defendants

- nstel?&ét:g@d,“some lagt longer -- some live longer, soma do not."

| Transeript at 22 + Meanwhile, plaintiffs noted that “average life
¢f a vessel ([does not reflect) rebuilding . . . and that these
vessals -can -ba' preaserved forsver and rebuilt time and time again.
There ¢imply vui ¢ no phasecut.” Transcript at 23, The Court
has been i{nformed that ,avptcximtely 30,000 vessels weould qualify

. -9nder the Coast Guard's 1nt§nretation‘. Transcript at 7 and is.
Thus, .the Court must conolude that under the Coast Guard'’s
interpretaticn .upte 30,000 vessels could qualify under the
grandfather ‘eldudys ¥d.. 1ug&xp¥}éw¢ by the Cdast~Gudyd;<and-thats:."

- ;-8 Tha. Geurt fotes  that on Octcbar 25, 1990, the Genaral
Accounting office ("GAO") released 'z report titled COAST GUARD:
AnLiTskezlaqaang . Act Naas Milvad $uj=t-re By .8 Ehineg ang b R-
Rebullding [hereinafter GAO Report] vhich avaluated the effect of
ceztain provisions of the Anti-Reflagging Act. The GAO concludad
that "the [(Xlet's American control provisions have had 1little

= impact on ensuxing increased American control of the U.S. fighing
industzy. This results from the Coast Guard's interpretatiocn of
the [AJot's grandfather clauses.” GAQ Report, at 1.
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the "gzadual phaseont" would !xav. to be measureda in gaeoclegical
tine. -

'rha Court, therefore, conocludes that. the Coast Guaxd's
inttrpretation is contrary to thae 1n'unt of Congress. Further, tha
Antl-notlagging Act is the latest in a geries of stops taken %o
Anericanize thc ‘¢ishery rescurces off the coasts of the United
States, a process that has been ongeing sinece 1976, and the Coast
Guu-d'l interpretation wou.ld defaat that presess.

e

M approp:iate Order accompanies this Memerandum.
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FOR THS DIGTAICTY OF COLUNBIA F iL ED

APR 3 0 1991
6OVTHEARY IBIDYN UCOCIA‘!!OS, et al.,
VLR, V.8 ISTAILY SUuURT

- ‘Platntists, ~ DUIMET OF COLMBA
% .

v civil aetion Ne, 90-1242
YNITED STATES OF ANERICA, at al.,
Defendasts.
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""“"'-‘-'—"-—*-ﬁ—mum-p.-;u.... st P LI L L E e
'.l’cr the reasons discussed in 'leecnpa.nying Nemorandum, tha
Gourt concludes.that plaintiffa’ motisn for summary judgment should
be é:ahted, and that de:ohdnn'u' crosgezotion for summary judgment
should be deried, |
It is heredy
- ORDIRED that plaintiffs' potion for summary judgment is
qrantdq; it is further | ' _
ORDERED that detendanti' cross-motion for summary judgment is
denied; it is further | |
: annmn ‘that this case 10 disnmisged.
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. L.S. Department ot Justice
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N Civil Division
Oftfice ot :ne Assisiant Aerorney tenersl Wasnmeron 0 0 20532y

Mr. Douglas B. Gordon

American High Seas Fisheries Association
3040 West Commodore Way

Seattle, WA 93199

Dear Mr. Gordon:

I am writing in response to your recent inquiries concerning
Southeast Shipvard Association v. United States, No. 90-1142
(D.D.C. May 1, 1991), a recent United States District Court
decision construing the so-called "grandfather” provisions of the
Commercial Fishing Industry Vessel Anti-Reflagging Act, Pub. L.
No. 100-239. You have requested that the United States support
Judge Penn’s decision in the matter, and have accordingly urged
the government to refrain from appealing the decision.

At this juncture, however, consideration of whether to
appeal or refrain from appealing the district court’s judgment
would be premature. On May 15, 1991, the United States filed in
district court a motion under Rule 59 of the Federal Rules of
Civil Procedure which asks the court to clarify and amend certain
aspects of the judgment referenced in your letter. The court’s
decision will not become final until the court disposes of our
motion, and we accordingly cannot begin to evaluate the merits or
demerits of appeal until the district court issues an additional
order.

I nonetheless appreciate receiving your views on the
appropriate interpretation of the Anti-Reflagging Act and assure
you that any decision on appeal will be made only after a
thorough analysis of the issues presented by the Southeast
Shipyard litigation. As you may know, the authority to determine
whether, and to what extent, appeals will be taken by the
government to the appellate courts is assigned to the Solicitor
General. The Solicitor General makes his determination based
upon the views of affected government agencies and components and
upon a rigorous, independent assessment of the pertinent facts
and law. This review process will begin shortly after Judge Penn
issues a final decision in the case. I am confident that
whatever determination the Solicitor General reaches will be
informed by a sound view of the law and guided by the best
interests of the United States.



Thank you for your interest in this matter.
Sincerely,

X s 7 p
i) I r et

Stuart M. Gerson
Assistant Attorney General



