AGENDA C-2

OCTOBER 2003
MEMORANDUM
TO: Council and AP Members
FROM: Chris Oliver 027 ESTIMATED TIME
Executive Director 4 HOURS

DATE: September 29, 2003
SUBIJECT: Community Development Quota (CDQ) Program

ACTION REQUIRED:
(€:))] Review proposed appeals process
(b) Review discussion paper on eligible CDQ communities

Background

(@) Review proposed appeals process

In June 2002, the Council approved Amendment 71 to the Fishery Management Plan for the Groundfish
Fishery of the BSAI to address policy and administrative issues in the CDQ Program. Among the many
recommendations within Amendment 71, the Council elected to define the allocation process in regulation,
including an expanded State hearing and comment process, but without an appeals process. NMFS has
advised the Council that Federal regulations must be revised to provide an opportunity for the CDQ groups
to appeal NMFS’s determination to approve or disapprove the State’s CDQ allocation recommendations, in
order to comply with the Administrative Procedure Act.

NMES has prepared a discussion paper to provide additional information to the Council about a proposed
administrative appeals process. which NMFS believes must be included in revisions to the CDQ allocation
process. This paper presents the timeline and milestones associated with a revised allocation process and
indicates that the appeals process will lengthen NMFS’s part of the CDQ allocation process by up to six
months. The discussion paper will be provided at the meeting.

NMES will request that the Council include the administrative appeals process in its recommendation for
the regulatory amendments associated with Amendment 71. If the Council does not agree to add the
administrative appeals process to Amendment 71, it is likely that the Alaska Regional Office would have to
recommend disapproval of the Council’s recommendations on Issue 1 of Amendment 71, and preparation
of a separate rulemaking by NMFS to revise regulations at 50 CFR part 679 to include an administrative
appeals process for CDQ allocations.

NMEFS also will ask the Council if it wants to continue to require the State to consult with the Council about
its CDQ allocation recommendations. Council consultation currently is required by NMFS regulations, but
is not necessary to comply with the Administrative Procedure Act. Removing this requirement would save
time in the allocation process. In lieu of the consultation, the Council could request status reports on CDQ
allocations from the State and NMFS at any Council meeting.
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®) Review discussion paper on eligible CDQ communities

In October 2000, NMFS received a letter from one of the CDQ groups challenging the 2001 - 2002 CDQ
allocations recommended by the State of Alaska. This letter posed questions about the specific regulatory
language pertaining to CDQ eligibility and, more generally, about the eligibility status of some of the
communities currently participating in the program. Currently, community eligibility criteria for
participating in the CDQ Program is included in the Magnuson-Stevens Act (added in 1996 under the
Sustainable Fisheries Act amendments), the BSAI FMP, and in Federal regulations, but the exact wording
of the criteria differs among the three documents.

Given the rules of statutory construction, the eligibility criteria in the Magnuson-Stevens Act take precedence
over the eligibility criteria set forth in Federal regulations (50 CFR 679.2), to the extent there is any conflict
between the statutory and regulatory language. The letter challenging the CDQ allocations prompted NMFS
to examine this issue, and to initiate the effort, a legal opinion was requested from NOAA GC on whether
and where inconsistencies exist between the criteria listed in Federal regulations and that listed in the
Magnuson-Stevens Act, as well as how to interpret and apply the statutory criteria for community eligibility.

Based on the conclusions of that opinion, the Federal regulations (and BSAI Groundfish FMP) must be
revised to be consistent with the eligibility criteria in the Magnuson-Stevens Act, and only communities that
meet that criteria can be listed as eligible communities in regulation and participate in the CDQ Program.
The legal opinion further concludes that NMFS must review the eligibility status of each of the 65
communities that have previously been determined eligible by NMFS, either through rulemaking or
administrative determination, relative to the eligibility criteria in the statute. The legal opinion was issued
August 15, 2003, and was sent to the Council on August 21.

Both an FMP and regulatory amendment are necessary to effect the proposed changes. Staff has prepared
a discussion paper at the request of NMFS to discuss various issues related to community eligibility in the
CDQ Program and to propose an analytical approach that will address the existing inconsistency between
Federal regulations, the BSAI FMP, and the Magnuson-Stevens Act. This paper represents a preliminary
analysis of CDQ eligibility issues that will be subsequently developed into a formal RIR/IRFA analysis for
Council review. The two primary alternatives proposed for analysis are attached as Item C-2(a). The entire
discussion paper, with several attachments, was distributed to you on September 16.

Given the eligibility concerns raised and the conclusions of the legal opinion, the agency must remedy the
regulatory and statutory inconsistencies and ensure that all participating communities meet the eligibility
criteria in the Magnuson-Stevens Act prior to the next allocation cycle. NMFS is requesting that the
Council initiate the FMP and regulatory analysis necessary for these amendments. NMFS estimates
that initial review of a draft analysis would need to occur at the February Council meeting, with final
action in April 2004, in order for a rule to be effective by January 2005. The schedule for the final rule
is driven by the upcoming allocation cycle (2006-2008); the CDQ groups will start developing Community
Development Plans to support their allocation requests for that cycle sometime in late 2004.

Some of the CDQ groups are asking Congress to clarify its intent that all 65 communities currently
participating in the program meet the eligibility requirements of the Magnuson-Stevens Act. While
Congressional action is not guaranteed, should Congress take action to deem all 65 communities eligible to
participate, the FMP and regulatory amendments proposed would be simplified, but not unnecessary. The
Council and NMFS would still need to revise the FMP and Federal regulations to make the eligibility criteria
consistent with that in the MSA, and staff would recommend the same timeline for making these changes.
The primary difference that would likely result from Congressional action is that a re-evaluation of each of
the 65 participating communities would no longer be necessary.
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Item C-2(a)
DRAFT alternatives for CDQ eligibility analysis
The following represent two primary alternatives proposed for analysis.

Alternative 1: No action. Do not make any revisions to the BSAI FMP or Federal regulations (50 CFR
679.2 or 50 CFR 679.30).

Alternative 1 would not revise the eligibility criteria in the BSAI FMP and Federal regulations to be
consistent with the eligibility criteria in the Magnuson-Stevens Act (MSA). Alternative 1 would also not
effect a re-evaluation of the eligibility status of the 65 communities currently participating in the CDQ
Program and would not make revisions to Table 7 in 50 CFR 679. Due to eligibility concerns raised, and the
conclusions stated in the NOAA legal opinion of August 15,2003, selection of this alternative by the Council
may result in a Secretarial amendment to revise the BSAIFMP and Federal regulations to be consistent with
the MSA.

Alternative 2: Amend the BSAI FMP and revise Federal regulations (50 CFR 679.2 and 50 CFR 679.30)
to make the eligibility criteria consistent with that provided in the MSA.

There are several elements to Alternative 2 as follows:

J Revise the BSAI FMP so that the eligibility criteria is the same as the criteria listed in the MSA.

. Revise NMFS regulations (50 CFR 679) so that the eligibility criteria is the same as the criteria listed
in the MSA.

. Revise Table 7 to 50 CFR 679 to list all communities that are eligible for participation in the CDQ

Program under the criteria in the MSA. This necessitates re-evaluating all 65 currently participating
communities to determine eligibility status under MSA criteria. During each CDQ application and
allocation cycle, NMFS will determine whether each community that is part of a CDP is listed on
Table 7.

. Establish process in Federal regulations by which communities not listed on Table 7 can apply and
be evaluated for eligibility in the CDQ Program.

. Clarify that rulemaking is necessary to amend Table 7 in the future. Table 7 would only be amended
if the eligibility status of a community changed relative to the criteria listed in the MSA.
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Agenda C-2(a)
October, 2003

Western Alaska Community Development Quota (CDQ) Program
Proposed CDQ Allocation Process (Including an Administrative Appeals Process)

Issues for Council to Consider

L. Determine whether a CDQ allocation process that includes an administrative appeals
process is consistent with the North Pacific Fishery Management Council’s (Council’s)
recommendations to the National Marine Fisheries Service (NMFS) for Amendment 71
to the Fishery Management Plan for the Groundfish Fishery of the Bering Sea and
Aleutian Islands Area. Council action on this issue is needed.

2. Determine whether a requirement to extend current CDQ allocations if new allocations
cannot be approved by the end of the allocation cycle is consistent with the Council’s
recommendations on Amendment 71. NOAA General Counsel advises that this
requirements is necessary under the Administrative Procedure Act. Council action on this
issue is needed.

3. Provide a recommendation on the appeals process described under Option 1 or Option 2.
Council action on this issue is desired by NMFS, but not absolutely necessary. With no
recommendation from the Council, NMFS probably would develop the proposed rule
based on Option 2, which is a longer process, but provides the State of Alaska (State)
more opportunities to support its recommendations.

4. Consider whether the Council wants to continue to require the State to consult with
Council about its recommended percentage allocations among the CDQ groups before it
submits these recommendations to NMFS. Council action on this issue is not needed if
the Council wants to continue this requirement.

Background

This discussion paper was prepared by the National Marine Fisheries Service to provide
additional information to the Council about revisions to the CDQ allocation process that NMFS
believes must be implemented for the Community Development Quota Program. This proposed
process includes an administrative appeals process and a requirement to extend existing
allocations if new allocations are not approved by the end of the allocation cycle.

The Council recommended Amendment 71 to BSAI FMP and regulatory amendments to
accompany Amendment 71 at its June 2002 meeting (Attachment 1 is the Council’s motion).



The Council organized its recommendations into eight issues. Issue 1 was the CDQ allocation
process. The following three alternatives were considered:

1. No action. Continue the current administrative process for making CDQ allocations.
2. Improved administrative process for making CDQ allocations.
3. Make CDQ allocations through rulemaking rather than an administrative process.

The Council’s recommendation on Issue 1 was: “The Council adopts Alternative 2 (amended),
to define the process in regulation, include an expanded State hearing and comment process, but
no formal appeals process.” The Council’s primary concerns with the administrative appeals
process were (1) having an appeals process would encourage any CDQ group unhappy with the
State’s recommended allocations to appeal to NMFS and try to hold up approval of new
allocations, (2) the potential for “endless appeals” if NMFS were to approve allocations different
than the State’s recommendations and then set in motion another round of appeals, (3) the
potential for NMFS to disapprove the State’s allocation recommendations late in the year and not
have any allocations approved to start the next fishing year, and (4) the amount of additional time
added to the allocation process and the need to start preparing Community Development Plans
even earlier.

Adding an administrative appeals process: NMFS advised the Council at the June 2002 meeting
and the June 2003 meeting that NMFS regulations must be revised to include an opportunity for
the CDQ groups to appeal NMFS’s determination to approve or disapprove the State’s CDQ
allocation recommendations. NOAA General Counsel provided the following advice to the
Council at its June 2003 meeting;:

The language of the Council's motion on (Amendment) 71, and particularly Issue 1, stated
that the process by which CDQ allocations are made will be defined in regulation and will
include an expanded State hearing and comment process but no formal appeals process in
Federal regulations for CDQ allocation decisions. There is a Constitutional requirement
contained in the 5" and 14" Amendments to the Constitution that procedural due process
be afforded in all agency adjudications, even in informal agency adjudications.
Procedural due process requires that notice of the agency's determination be provided and
that an opportunity for hearing appropriate to the nature of the case be provided before
the agency makes a final determination on the adjudication. CDQ allocations are
informal agency adjudications, so therefore there is no ability for the Council or the
agency to waive the procedural due process requirement. As such, the regulations that
will be submitted to NOAA Fisheries to implement Amendment 71 and also the
regulatory provisions that you approved at that time must include a process that comports
with the requirements of procedural due process.

Requiring the CDQ groups to comment to the State about its allocation recommendations and
requiring the State to respond to those comments provides an important function in the allocation
process, but it does not substitute for the legal requirement that NMFS provide an opportunity for

)



the CDQ groups to appeal NMFS’s decision about CDQ allocations. T herefore, the Council’s
June 2002 motion on Issue 1 appears to be inconsistent with what NMFS believes is legally
required for the CDQ allocation process.

NMFS requests the Council to review the proposed CDQ allocation process described in this
discussion paper, including the administrative appeals process, and clarify it’s intent with regard
to its recommendations on Amendment 71, Issue 1. Can the CDQ allocation process proposed
by NMFS be considered consistent with the Council’s intent and incorporated into the proposed
rule for Amendment 717 If the Council does not agree to have this administrative appeals
process incorporated into Amendment 71, the Alaska Regional Office probably would have to
recommend disapproval of the Council’s recommendations on Issue 1 of Amendment 71, and
prepare separate rulemaking by NMFS to revise regulations at 50 CFR part 679 to include an
administrative appeals process for CDQ allocations. :

Continuing CDQ allocations: One of the Council’s concerns was whether the addition of the
administrative appeals process would increase the possibility that NMFS could not approve CDQ
allocations by the end of the CDP cycle and that no CDQ allocations would be in effect for the
start of the next fishing year. In a legal opinion dated September 3, 2003, NOAA General
Counsel advised NMFS that it could not allow CDQ allocations to expire and not have any
allocations in place for the CDQ fisheries. A copy of this legal opinion is in Attachment 2 to this
discussion paper. Specifically, the opinion states that the “Administrative Procedure Act (APA)
expressly addresses this situation by providing as a matter of law that existing allocations remain
in place until such final agency action, notwithstanding their 3 year term.” Therefore, NMFS
proposes to revise its regulations to specify that, if for any reason, the administrative process for
approving the State’s CDQ allocation recommendations cannot be concluded by the date the
current allocations expire, that these allocations would continue until such time that new CDQ
allocations were approved by NMFS. Therefore, NMFS requests the Council to review the
attached legal opinion and recommend that NMFS incorporate this requirement into the proposed
rule for Amendment 71.

Current CDQ Allocation Process

A portion of approximately 45 groundfish, halibut, crab, and prohibited species quota categories
are allocated to the CDQ Program. The total amounts allocated annually to the CDQ Program
are called “CDQ reserves.” Each CDQ reserve is further allocated among the six CDQ groups
through percentage allocations that are developed by the State of Alaska and considered by the
Council about every three years. The percentage allocations of qutoas to the CDQ reserves are
fixed in the Magnuson-Stevens Act (MSA) or in NMFS regulations. The percentage of each
CDQ reserve allocated annually among the CDQ groups is determined periodically through a
competitive allocation process. The MSA makes the Secretary of Commerce responsible for the
final decision about how to allocate the CDQ reserves among the CDQ groups.



The CDQ allocation process (both current and proposed) includes three major steps: (1)
preparation of the Community Development Plan (CDPs) by the CDQ groups, (2) development
of the State’s CDQ allocation recommendations, and (3) NMFS’s review of and determinations
about the State’s allocation recommendations. '

Before the CDQ allocations are approved, a proposed CDP is an application for CDQ allocations.
After the allocations are approved the CDPs are working business plans for the groups. The
proposed CDPs must be prepared prior to the State’s deadline for submission of the CDPs. In
order to develop CDPs, the CDQ groups need to know the information requirements for the
CDPs, the evaluation criteria that will be used for allocations, and the administrative process that
will be followed by the State and NMFS to make CDQ allocations. Therefore, any revisions to
regulations governing the CDQ allocation process must be effective in time for the groups to
prepare their CDPs.

Table 1 shows the major milestones that occurred in the most recent CDAQ allocation process in
2002. The list of milestones is divided between the State’s part of the allocation process and
NMFS’s part of the allocation process.

The process that the State goes through to develop CDQ allocation recommendations involves
(1) announcing an application period with a deadline, (2) accepting proposed CDPs as
applications for CDQ allocations, (2) reviewing the proposed CDPs for compliance with State
and NMFS information requirements, (3) working with the CDQ groups to get all required
information into the CDPs, (4) holding a public hearing about CDQ allocations, (5) developing
CDQ allocation recommendations based on State and NMFS regulations, (6) releasing to the
public the State’s initial CDQ allocation recommendations, (7) accepting written comments from
the groups and responding to these comments in writing, (8) consulting with the Council about
its CDQ allocation recommendations, and (9) submitting its final, written recommendations to
NMEFS about CDQ allocations.

Table 1 shows that during the last allocation cycle, development of the State’s allocation
recommendations took about 6 ¥2 months. The application period started on April 1, 2002; CDPs
were due on July 1, 2002; the public hearing was held on August 20, 2002; the State issued initial
recommendations on September 9, 2002; it consulted with the Council at the October meeting;
and it submitted recommendations to NMFS on October 15, 2002.

The State determines the time necessary for its administrative process and the appropriate
deadlines necessary to meet NMFS’s requirements for a Council consultation and submission of
final recommendations. The only deadline for the State that currently is in NMFS regulations is
the October 15 deadline for submission of final CDQ allocation recommendations to NMFS.



7 Table 1. Milestones, dates, and duration of the most recently completed CDQ allocation
process in 2002 (for the 2003-2005 allocations).
Milestone Dates Duration
Total time for CDQ allocation process Apr 1, 2002- 9 1/2 months
Jan 17, 2003
State develops its recommendations
State’s application period begins April 1
CDQ groups submit proposed CDPs to the State July 1
State holds public hearing Aug 20
State issues initial CDQ allocation Sept. 9 |
recommendations 6 2 months
State accepts comments from groups Sept
State consults with Council Oct. mtg
State submits allocation recommendations to Oct. 15
NMFS
~
NMFS reviews State’s recommendations
NMEFS accepts comments from CDQ groups Oct. 31 3 months
NMES issues final decision on CDQ allocations actual Jan 17, 2003
(target is 45-day review or December 1)
™




Proposed CDQ Allocation Process

The legal advice to include an administrative appeals process means that, rather than having a
“comment period” after NMFS receives the State’s recommendations, but before NMFS issues
its final decision on CDQ allocations, NMFS must provide the CDQ groups with (1) notice of its
decision on CDQ allocations, and (2) an opportunity to appeal that decision before NMFS takes
final agency action on CDQ allocations. Therefore, NMFS believes that the following changes
must be made to the CDQ allocation process:

1.

Remove the comment period during NMFS’s review of the State’s CDQ allocation
recommendations. At this time, NMFS believes that the comment period provided during
development of the State’s recommendations provides an adequate opportunity for the
CDQ groups to comment on the recommendations that NMFS will review. The
comments and the State’s written responses will be part of the record that NMFS
considers in reviewing the State’s allocation recommendations.

Add issuance of an initial administrative determination. The Sustainable Fisheries (SF)
Division of NMFS’s Alaska Regional Office would issue an initial administrative
determination (IAD) providing a written explanation of NMFS’s initial decision about
whether to approve or disapprove the State’s allocation recommendations.

Add an administrative appeals process. The CDQ groups would be provided the
opportunity to appeal the IAD before NMFS makes a final decision about whether to
approve or disapprove the State’s allocation recommendations.

Figure 1 provides an illustration of the steps in the CDQ allocation process that NMFS is
proposing. This process is described in more detail in the remainder of this discussion paper.
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Figure 1. Primary milestones in the proposed CDQ allocation process.




Table 2 provides a comparison of the schedule of events in (1) the 2002 CDQ allocation cycle,
(2) Option 1 that would have a 4-month appeals process, and (3) Option 2 that would have a 6-
month appeals process. The main differences between the two options are (1) what happens if
the NMFS’s Office of Administrative Appeals (OAA) does not agree with the SF Division’s IAD
approving the State’s allocation recommendations (e.g. it Overturns or reverses the IAD), and (2)
the time required for the appeals process. The two month time difference occurs if the appeals
officer finds a problem with the IAD that requires it to reverse the IAD. Under Option 1, the
appeals officer would issue a final decision disapproving the State’s recommendations with no
opportunity that year for the State to try to remedy problems. Under Option 2, the State would
have the opportunity and the time to try to respond to problems the appeals officer identified
before a final decision on the appeals was issued. The two options for the administrative appeals
process are discussed in more detail later in this paper.

The deadlines and dates for milestones in the State’s part of the allocation process are uncertain
at this time, because they are decided by the State. The State may continue to select the dates for
these milestones as long as it completes all of the required steps in the process before submitting
its allocation recommendations to NMFS. For the next allocation cycle (2006-2008), NMFS
estimates that, under Option 1, the State’s allocation process would start around January 1, 2005
and under Option 2 it would start around October 1, 2004.

Under Amendment 71, NMFES proposes no changes to the requirements that the State hold an
application period and accept applications (proposed CDPs) from the CDQ group. The State
would continue to be required to hold a public hearing after it accepts proposed CDPs and before
it finalizes its CDQ allocation recommendations. No revisions are proposed to the current
regulations describing the public hearing. The State would continue to select the date of its
public hearing.

The State also would continue to be responsible for reviewing the CDPs to verify that they
contain all of the information required by NMFS regulations. NMFS proposes to require that the
State submit with its allocation recommendations an information checklist following a format
developed by NMFS that would show where each of the NMEFS information requirements is
provided in the CDPs. The State currently submits a checklist that provides information about
the location of information required by both NMFS and the State in the CDPs. The State
requires all of the information required by NMFS and a significant amount of additional
information required only by the State.

NMEFS proposes to add to Federal regulations two additional elements to the State’s part of the
allocation process. The State voluntarily added these elements in the most recent allocation
cycle. The State would be required to (1) issue initial CDQ allocation recommendations, and (2)
accept and respond to comments from the CDQ groups about these initial recommendations.
Again, no dates would be specified in NMFS regulations for when these events had to occur.
The State would determine the dates that would provide adequate time to complete the element



Tau.)Z. Compare milestones in the most recent CDQ allocation p1 ;ss (2002) with the proposed process (revised 10/2/03). )

Milestone Current Option 1 Option 2
(2002) (4-mo appeals) (6-mo appeals)
State’s application period begins April 1, 2002 Jan. 1, 20057 Oct. 1, 2004?
CDQ groups submit proposed CDPs to the State July 1 The time required for these elements
State holds public heari and the deadlines are determined by
tate holds public hearing, Aug 20 the State and are not included in
State issues initial CDQ allocation recommendations Sept. 9 NMEFS regulations
State accepts comments from groups Sept (process took 6 ¥2 months in 2002)
State consults with Council Oct. mtg June 2005 mtg? | April 2005 mtg?
State submits allocation recommendations to NMFS Oct. 15 July 1 May 1
NMEFS accepts comments from CDQ groups Oct. 31 n/a n/a
NMES SF Division issues IAD n/a September 1 July 1
Administrative Appeals Process '
Deadline for CDQ group to file an appeal n/a September 15 July 15
Deadline for response by State or other CDQ groups n/a October 1 August 1
Initial Decision on appeals October 1
If initial decision is to disapprove State’s recommendations Oct. 1 -
OAA provides State with opportunity to address problems n/a n/a D '
. R . ) ec. 1
CDQ groups have opportunity to respond to State’s new information
Final decision on appeals n/a December 1 December 1
RA may review appeals decision n/a Dec 1-31 Dec. 1-31
Final agency action on CDQ allocations Jan. 17, 2003 Jan 1, 2006 Jan 1, 2006




of the process in time to meet NMFS’s deadline for submission of the final recommendations.
The comments submitted by the CDQ groups and the State’s responses would be required to be
submitted to NMFS as part of the record supporting the State’s final CDQ allocation
recommendations.

The State’s initial allocation recommendations would be required to include the percentage
allocation recommendations for all CDQ species among the CDQ groups and the State’s written
rationale explaining the reasons why it is recommending these percentage allocations. In
addition, NMFS regulations would be revised to require the State to submit important facts that it
uses as a basis for its allocation recommendations. For example, in recent CDQ allocation
cycles, the relative royalty rates obtained by the CDQ groups for CDQ species was an important
factor in the State’s CDQ allocation recommendations. The State generally recommended higher
percentage allocations for groups that obtained higher royalty rates. In the future, NMFS would
require that these royalty rates and an explanation of how they were calculated be included in the
State’s allocation recommendations to NMFS. Other facts that may be important to the State’s
rationale, such as population, measures of economic need, and past financial performance, also
would be required to be included in both the State’s initial CDQ allocation recommendations and
the final recommendations submitted to NMFS.

The State’s recommendations also would have to be formatted in a way that separates
confidential and non-confidential information. The State would be required to prepare a general
explanation of its allocation recommendations that could be released to the public, other CDQ
groups, and the Council. It would have to separate the confidential financial information in a
way that it could be provided to each CDQ group in both the initial and final CDQ allocation
recommendations. The CDQ groups would need to have the confidential information on which
its allocation recommendations were based to comment on the State’s initial allocation
recommendations and to appeal NMFS’s IAD.

At the time it issues its initial CDQ allocation recommendations, the State would notify the CDQ
groups that they could submit written comments to the State and the deadline for those
comments. The State would be required to respond to comments submitted by the CDQ groups
in writing and to include these comments and responses in the information submitted to NMFS
with the State’s final recommendations. The purpose of requiring the State to issue initial
recommendations and to respond to comments about these recommendations is to identify factual
disputes and disagreements about the State’s recommendations when the State can still consider
these issues in making its final recommendations. A CDQ group could identify a legitimate
factual error or deficiency in the State’s rationale. If this does occur, it would be better to have
these issues resolved before the State submits its final recommendations to NMFS rather than
wait to consider the issues during NMFS’s administrative appeals process when the options for
remedies would be so much more limited. Even if the State disagrees with all of the points
raised by a CDQ group, just having these issues aired would strengthen the administrative record
for the State’s recommendations because it would demonstrate that the State was aware of and
considered certain issues raised by the CDQ groups. It also would limit the ability of a CDQ
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group to claim later in the process that the State had failed to recognize or consider an important
legal, factual, or procedural issue.

NMEFS proposes to require that the CDQ groups raise all factual errors they believe exist in the
State’s recommendations to the State during this comment period and limit the CDQ groups from
providing new information or raising new factual disputes during NMES’s appeals process. This
limitation is necessary because NMFS is reviewing the State’s allocation recommendations,
which are based on the information available to the State at the time it develops and submits its
allocation recommendations.

Council consultation: NMFS regulations currently require the State to consult with the Council
before its submits its final CDQ allocation recommendations to NMFS. Consultation with the
Council is included in NMFS regulations by design of the Council in its reccommendations for the
original regulations implemented in 1992. The Council did not recommend any changes to this
requirement under Amendment 71.

Council consultation ‘provides the opportunity for the State to inform the Council of its CDQ
allocation recommendations, for the CDQ groups to testify to the Council, and for the Council to
provide input to the State about its recommendations. However,Council consultation is not
essential to provide due process to the CDQ groups and it cannot substitute for the right to
administratively appeal NMFS’s decision to approve or disapprove the State’s CDQ allocation
recommendations. To date, the Council has supported the State’s recommendations and has not
requested the State to consider additional issues or factors in making its recommendations.

In 2002, the State issued its initial allocation recommendations on September 9, 2002, received
and responded to comments from the CDQ groups during September and consulted with the
Council at the October meeting. In the future, the Council consultation also would have to occur
between the times that the State issues its initial CDQ allocation recommendations and before it
submits those recommendations to NMFS. Under either Option 1 or Option 2, the State could
arrange its schedule to accommodate Council consultation. However, this step takes the time to
prepare and attend the Council meeting for the State, NMFS, and the CDQ groups at a time when
the groups are preparing comments to the State, the State is responding to these comments and
preparing its final recommendations to NMFS, and NMFS is preparing to review the State’s
recommendations. It also requires providing some time after the Council meeting and before the
State must submit its recommendations to NMFS for the State to address any issues the Council
requests the State to consider. Attendance at the June Council meeting, which would be required
under Option 2, involves the additional travel to Kodiak, Dutch Harbor, or Portland for State and
NMES staff and representatives of the CDQ groups. NMFS estimates that consultation with the
Council could require up to three weeks of the allocation process.

In previous discussions, the Council expressed concern about how long the CDQ allocation

process would take in the future. NMFS raises the option of removing the Council consultation
because it would remove one requirement for the State in its process and would, therefore,
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- streamline the CDQ allocation process. In lieu of a consultation during the allocation process,
the Council could request status reports about CDQ allocations at any Council meeting.

NMEFS’s review of the State’s allocation recommendations

NMFS regulations would clarify that NMFS is reviewing the State’s allocation recommendations
based on the record submitted by the State. NMFS would not be making an independent decision
about CDQ allocations. The decision before NMFS would be whether the State followed NMFS
regulations and other federal law in developing its CDQ allocation recommendations and
provided a rationale that adequately explained its allocation recommendations.

NMES’s initial review of the State’s CDQ allocation recommendations would be done by staff of
the SF Division. The SF Division would review the proposed CDPs to determine if they .
contained all of the information required by NMFS regulations and would review the State’s
written recommendations and rationale to determine if the process described in NMFS
regulations was followed by the State. For example, did the State have an application period,
accept applications (proposed CDPs) from the CDQ groups, hold a public hearing, issue initial
CDQ allocation recommendations, accept written comments from the CDQ groups, respond to
those comments in writing, consult with the Council, and submit written recommendations to
NMFS? In addition, the SF Division would review the State’s rationale to determine if the State
considered all of the evaluation criteria in NMFS regulations, considered relevant and accurate
facts about the CDQ groups, provided an explanation of the facts used, applied the criteria
consistently among the CDQ groups, and adequately explained the reasons for its CDQ
allocations recommendations.

When reviewing the State’s CDQ allocation recommendations, the SF Division may request
additional information or explanation from the State if it finds reasons that it may not be able to
approve the State’s recommendations. Some of the reasons that more information might be
requested from the State are unresolved factual disputes (a CDQ group disputed facts or
information used by the State and the State did not resolve the question or issue in the
recommendations submitted to NMFS), failure to consider all evaluation criteria in NMFS
regulations, considering evaluation criteria not included in NMFS regulations, inconsistent
reasoning (e.g. applying different standards to different CDQ groups or to seemingly similar
circumstances without adequate explanation of the reasons), failure to follow the process in
NMEFS regulations, or any seeming inconsistency with NMEFS regulations or any other federal
law or regulation. Although NMFS proposes to limit the issues a CDQ group could raise in
appeal, if NMFS obtained any additional information from the State during NMFS’s review of
the allocation recommendations, then the CDQ groups could raise issues with this new
information during the appeals process because they would not have had an opportunity to
respond to it earlier in the process.

After reviewing the State’s recommendations and providing the State an opportunity to address

any deficiencies found, the SF Division would issue an initial administrative determination that
would either approve or disapprove the State’s CDQ allocation recommendations. NOAA
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General Counsel would be consulted in developing this IAD. However, neither the Regional
Administrator (RA) or the Deputy Regional Administrator would be consulted or involved with
the determinations made in the IAD. This requirement allows the Regional Administrator and
the Deputy Regional Administrator to conduct an independent review of any decisions issued by
the Office of Administrative Appeals later in the administrative process and allows the Regional
Administrator to make the final decision on behalf of the Secretary of Commerce about CDQ
allocations.

The proposed schedule in Table 2 provides the SF Division 60 days to review the State’s
recommendations, identify any questions or deficiencies and work with the State to obtain any
necessary additional information. Under Option 1 this review period would occur between July 1
and September 1 and under Option 2 it would occur between May 1 and July 1. The SF Division
would be allowed only two choices in the IAD - to approve or disapprove the State’s allocation
recommendations. If the IAD approves the State’s CDQ allocation recommendations, it would
provide a written explanation about why the SF Division determined that these recommendations
complied with NMFS regulations and all other applicable federal law.

The SF Division would be required to disapprove the State’s CDQ allocation recommendations if
it found that the State did not follow the process required in NMFS regulations or that the State’s
rationale was not adequate for reasons such as those described above. The SF Division would be
required to notify the State in writing of any potential deficiencies that it had found before it
issues an IAD to disapprove the State’s allocation recommendations, and to provide the State an
opportunity to address these deficiencies. However, if after providing the State an opportunity to
address deficiencies, the State could not remedy the problems, the SF Division would have to
issue an IAD disapproving the State’s CDQ allocation recommendations. As discussed below,
the CDQ groups would have an opportunity to appeal an IAD by the SF Division to either
approve or disapprove the State’s allocation recommendations and the State would have an
opportunity to respond to any appeals.

Administrative Appeals Process: NMFS is proposing two options for the administrative appeals
process to try to respond to some of the Council’s concerns about length of time required for the
process and limits on the ability of the CDQ groups to continue to appeal. Option 1 is called the
“4-month appeals process” and Option 2 is called the “6-month appeals process.” Both of these
options fulfill the requirement for an administrative appeals process. The two month time
difference between Option 1 and Option 2 occurs between the initial and final decision on
appeals and depends on whether the appeal decision is made with no further input from the State
(Option 1) or whether the State and CDQ groups would be provided an opportunity to respond to
problems identified in the appeal (Option 2).

Under both Option 1 and Option 2, the IAD issued by SF would provide information to the CDQ
groups about the administrative appeals process and notify them that they had 15 days from the
date the JAD was issued to file an appeal with NMFS’s Office of Administrative Appeals.

NMEFS believes that the State should not be allowed to be an appellant in the CDQ allocation

13



process because the opponunity‘to administratively appeal an agency action is generally provided
only to parties who are directly and adversely affected by the action.

Figure 2 provides an illustration of the most likely scenario that the SF Division issues an IAD
that approves the State’s allocation recommendations. If the IAD approved the State’s CDQ
allocation recommendations and no appeals were submitted, the CDQ allocations approved in the
JAD would be final agency action on CDQ allocations for the next year. If an appeal is filed by
one or more CDQ groups, the OAA would provide a second 15-day period during which other
CDQ groups and the State could respond in writing to the appeal. This provides a total of 30
days for the OAA to get all initial information related to the appeals. All appeals would be
joined and considered together by the appeals officer. All CDQ groups would be bound by the
decision of the appeals officer whether they submitted an appeal or a response or not. The
appeals officer would review the IAD and the written record on which it was based. He or she
would determine whether any issues raised in the appeal were legitimate legal issues. The
appeals officer would not delve into issues that were not specifically identified in an appeal.

Figure 3 provides information about the differences between Option 1 and Option 2.

Under Option 1 the appeals officer would review the written record supporting SF Division’s
IAD only and would not gather more information from the State or CDQ groups. Neither the SF
Division or the State would be provided an opportunity to submit additional information to the
OAA to respond to any issues raised in appeal or to clarify or supplement its record. The appeals
officer would issue a final decision within 60 days. The decision of the appeals officer would be
either to uphold the SF Division’s IAD to approve (or disapprove) the State’s CDQ allocation
recommendations or to overturn the IAD. The Regional Administrator would have 30 days to
review the OAA decision. If the OAA upheld the IAD and the Regional Administrator did not
intervene, then the State’s recommended CDQ allocations would be approved for the next three
years. If the OAA reversed the 1AD, then the OAA recommendation would be to disapprove the
State’s CDQ allocation recommendations. Without further intervention from the RA, the current
CDQ allocations would be continued through the end of the next year and would be effective
until replaced by new CDQ allocations through a subsequent final agency action by NMFS. The
State would be allowed to resubmit CDQ allocation recommendations the next year following
the regular CDQ allocation process. The Regional Administrator could overturn the OAA
decision to disapprove the State’s CDQ allocation recommendations only if he was able to
identify a legal reason to do so.

14
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Option 2 would provide an administrative appeals process that would take six months. If the
OAA found reasons related to an issue raised in an appeal that NMFS could not approve the
State’s recommended CDQ allocations, it would issue an order describing those problems and
the reasons it intended to overturn the IAD. The order also would identify any ways in which the
State could remedy these problems. The State would be provided an opportunity to respond to
the OAA order and submit additional information. The CDQ groups would be provided an
opportunity to submit responses to the State’s additional information to the OAA. Upon review
of this additional information, the OAA would issue a final decision either approving or
disapproving the State’s allocation recommendations. The Regional Administrator would have
30 days to review the OAA decision.

If NMFS’s final agency action disapproved the State’s allocation recommendations: Under
either Option 1 or Option 2 it is possible, although unlikely, that NMFS would disapprove the
State’s CDQ allocation recommendations. This would occur only after the State had several
opportunities to remedy problems that NMFS had identified (more opportunities under Option 2
than under Option 1). If NMFS disapproved the State’s recommendations, the existing CDQ
allocations would be continued through the end of the next year and until new CDQ allocations
were approved by NMFS. The State would be allowed to resubmit new CDQ allocation
recommendations the next year following the regular schedule for allocations.

If an appeal could not be resolved by the end of the year in which the CDQ allocations expire,
NMES would continue the current allocations through the end of the next year, as recommended
by NOAA General Counsel. Although a decision on the appeal could come at any time during
that next year, NMFS would not revise percentage allocations mid-way through the year.
Specific allocations of amounts of groundfish, crab, halibut, and prohibited species are made in
January of each year. Once these specific quota accounts are established for a CDQ group,
NMEFS could not revise the allocations during the fishing year because it would cause financial
uncertainty for the CDQ groups, difficulty in establishing contracts with fishing partners, and
fisheries management difficulties for NMFS. If a CDQ allocation was reduced mid-year, but that
CDQ group had already fully harvested its initial allocation, it would be impossible to reallocate
that quota to another group without exceeding the amount of quota allocated to the CDQ
Program that year. Enforcement of quota overages also would be complicated by the possibility
of reallocating quota mid-year.

If the IAD disapproved the State’s allocation recommendations: It is possible, although unlikely,
that the SF Division would disapprove the State’s CDQ allocation recommendations in the IAD.
This would occur only if the SF Division had identified a significant problem with the State’s
recommendations and the State had been unable or unwilling to address the problem. An IAD
disapproving the State’s CDQ allocation recommendations would provide the reasons for that
initial determination and notification that the CDQ groups had 15 days in which to submit an
appeal of this JAD to the Office of Administrative Appeals. The State would not be allowed to
appeal this IAD. However, if a CDQ group appealed, the State would be allowed to submit a
response to the appeal in the subsequent 15-day response period. If no CDQ group appealed, the
State still could submit information to the Regional Administrator for him or her to consider
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during the 30 day period in with the Regional Administrator reviews all CDQ allocation
decisions by the SF Division or the Office of Administrative Appeals.

Three year allocation cycle: NMFS’s final agency action to approve the State’s CDQ allocation
recommendations would be effective for three years regardless of whether this action occurred at
the end of a three year allocation cycle or occurred after having to extend current allocations one
more year.
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Attachment 1

Council Motion on final action for BSAI Amendment 71 - CDQ Policy Amendment
June 7, 2002

The Council recommends that the following policy and administrative changes be made to the CDQ
Program as defined by the following issues and alternatives.

Issue 1: Determine the process through which CDQ allocations are made.

The Council adopts Alternative 2 (amended), to define the process in regulation, include an expanded
State hearing and comment process, but no formal appeals process.

Issue 2: Periodic or long-term CDQ allocations

The Council adopts Alternative 2, Option 2, Suboption 1: Set fixed 3-year allocations with possible mid-
cycle adjustments for extraordinary circumstances.

Alternative 2: Establish a fixed allocation cycle in regulation.

Option 2: 3-year allocation cycle.

Suboption 1:  Allow the State to recommend reallocation of CDQ mid-cycle under extraordinary
circumstances. Council and NMFS would have to approve the State’s recommended
reallocation.

Additionally, the Council recommends that the regulations must be revised to reflect that suspension or
termination of the CDQ allocations would be an administrative determination by NMFS and that the
CDQ groups involved would be allowed an opportunity to appeal NMFS’s initial administrative
determination on any changes in CDQ allocations. The Council also recommends removing the
requirement to publish a notice in the Federal Register about suspension or termination of a CDQ
allocation.

Issue 3: Role of government oversight

The Council adopts Alternative 2, amend the BSAI FMP to specify government oversight purposes as
described in the analysis.

Alternative 2: Amend the BSAI FMP to specifically identify elements of the government’s responsibility
for administration and oversight of the economic development elements of the CDQ Program.

Government oversight of the CDQ Program and CDQ groups is limited by the following purposes:

Ensure community involvement in decision-making;

Detect and prevent misuse of assets through fraud, dishonesty, or conflict of interest;

Ensure that internal investment criteria and policies are established and followed;

Ensure that significant investments are the result of reasonable business decisions, i.e., made
after due diligence and with sufficient information to make an informed investment decision;

5. Ensure that training, employment, and education benefits are being provided to the communities
and residents; and
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Ensure that the CDQ Program is providing benefits to each CDQ community and meeting the
goals and purpose of the program.

Issue 4: CDQ allocation process: Types of quotas

The Council adopts Alternative 1 - no action.

Issue 5: CDQ allocation process - The evaluation criteria

The Council adopts Alternative 2 (amended), to publish the following criteria in NMFS regulations:

1.

—.\opo

Number of participating communities, population, and economic condition.

A Community Development Plan that contains programs, projects, and milestones which show a
well-thought out plan for investments, service programs, infrastructure, and regional or
community economic development.

Past performance of the CDQ group in complying with program requirements and in carrying out
its current plan for investments, service programs, infrastructure, and regional or community
economic development.

Past performance of CDQ group governance, including: board training and participation;
financial management; and community outreach.

A reasonable likelihood exists that a for-profit CDQ project will earn a financial return to the
CDQ group.

Training, employment, and education benefits are being provided to residents of the eligible
communities.

In areas of fisheries harvesting and processing, past performance of the CDQ group and
proposed fishing plans in promoting conservation based fisheries by taking action that will
minimize bycatch, provide for full retention and increased utilization of the fishery resource, and
minimize impact to the essential fish habitats.

Proximity to the resource.

The extent to which the CDP will develop a sustainable fisheries-based economy.

For species identified as “incidental catch species™ or “prohibited species,” CDQ allocations may
be related to the recommended target species allocations.

Issue 6: Extent of government oversight

The Council adopts Alternative 2 to clarify that government oversight extends to subsidiaries controlled
by CDQ groups. To have effective management control or controlling interest in a company the
ownership needs to be, at a minimum, 51%.

Issue 7: Allowable investments by CDQ groups: Fisheries-related projects

The Council adopts Alternative 3, amended Option 2, amended Suboption 1, and amended Supoption A.

Alternative 3: Revise NMFS regulations to allow investments in non-fisheries related projects. The
following option represents the annual maximum amount of investment in non-fisheries related projects.
Each CDQ group may decide the appropriate mix of investments up to the maximum and any group may
choose to invest less than the maximum.
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Option 2 (amended): Allow each CDQ group to invest up to 20% of its previous year’s pollock CDQ
royalties.

Suboption | (amended): Require that any non-fisheries related investment be made in economic
development projects in the region of Alaska represented by the CDQ groups and be self-sustaining. In-
region extends to the borders of the 65 communities that participate in the CDQ Program.

Suboption A (amended): The goals and purpose of the CDQ Program are to allocate CDQ to qualified
applicants representing eligible Western Alaska communities as the first priority, to provide the means
for investing in, participating in, starting or supporting commercial fisheries business activities that will
result in an on-going, regionally based fisheries economy and, as a second priority, to strengthen the non-
fisheries related economy in the region. (The intent of this statement is that fisheries-related projects
will be given more weight in the allocation process than non-fisheries related projects.)

Issue 8: Other CDQ Administrative Issues

The Council adopted Alternative 2, all three options.

Option 1: Allow CDQ groups to transfer quota by submitting a transfer request directly to NMFS.

Option 2: Allow NMFS to approve PSQ transfers directly, allow the transfer to PSQ during any month of
the year, and allow PSQ transfer without an associated transfer of CDQ.

Option 3: CDQ groups would submit alternative fishing plans directly to NMFS.
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DATE: September 03, 2003

FOR: | Chris Oliver, Executive Director
North Pacific Fishery Management Council

THROUGH: Lisa Lindeman, Regional Attorney \/ s Q\J&

NOAA General Counsel, Alaska Region

FROM: Robert Babson, Attorney [\ 2/
NOAA General Counsel, Alaska Region

SUBJECT: Renewal of Community Development Quota Allocations under the
Administrative Procedure Act.

The North Pacific Fishery Management Council (NPFMC) is developing amendments to the regulations
applicableto the Community Development Quota (CDQ) program. Wehave identified an issue regarding
the term of existing CDQallocations should the agency fail to approve new allocations prior to expiration
- ofthe 3 year allocation period. The Administrative Procedure Act (APA) expressly addresses this situation
by providing as a matter of law that existing allocations remain in place until such final agency action,

notwithstanding their 3 year term.
Discussion

The APA defines “license” as including

_..the whole or a part of an agency permit, certificate, approval, registration, charter, membership,
-statutory exemption or other form of permission...

51.S.C. 551 (8). The APA also defines “licensing” as including

...agency process respecting the grant, renewal, denial, revocation, suspension, annulment, withdrawal,
limitation, amendment, modification, or conditioning of a license...

5U.8.C. 551 (9). Underthese definitions, it is clear the agency’s approval of the State of Alaska’s CDQ
allocation recommendations pursuant to 50 CFR 679.30(d) constitutes “‘licensing” under the APA, and that




an allocation resulting from this process authorizing a CDQ group to harvest CDQ species constitutes a

“license.”

Section 9(b) of the APA, 5U.S.C. 55 8 (c), delineates applicable procedures to be followed by Federal
agencies engaged in licensing. The subsection contains three sentences, each applicable to a different
aspectof the licensing process. The third sentence of the subsection applies to the renewal of licenses, and

provides:

When a licensee has made timely and sufficient application fora renewal or anew license in accordance
with agency rules, a license with reference to an activity of a continuing nature does not expire until the

application has been finally determined by the agency.

Jd. In explaining the rationale for this provision, the following statement appears in The Attorney
General’s Manual on the APA:

This sentence states the best existing law and practice. [Citation omitted.] It is only fair where a licensee
has filed his application for arenewal oranew license in ample time prior to the expiration of his license

and where the application itselfis sufficient, that his license should not expire until his application sha]i
have been determined by the agency. Insuch a case the licensee has done everything that is within his-
power todoand he should not suffer if the agency has failed, for one reason or another, to consider his
application prior to the lapse of this license. Agencies, or course, may make reasonable rules requiring

sufficient advance application.

Id., at 91-92, reprinted in Federal Administrative Procedure Sourcebook, at 157-58 (2d Ed. 1992).
Thus, pursuant to this provision of the APA, CDQallocations will continue in full force and effectas a
matter of law until final agency action changing them, regardless of the expiration of the allocation period
 assuming that the CDQ applicants have made sufficient and timely application for new allocations. Sec:
Pan-Atlantic Steamship Corp. v. ATL Coast Line, 353 U.S. 436 (1957). Final agency action, in the
context of CDQ allocations, does not occur until the agency has issued a final decision subsequent to an
opportunity to appeal the initial administrative decision.

cc: Jane Chalmers
James Balsiger
Lauren Smoker
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Agenda Item C-2
Proposed CDQ Program Appeals Process

The State supports the six-month appeals process option proposed by NMFS for the CDQ
allocation process section of Amendment 71. Under this option, the State would submit
findings to NMFS on May 1 which would allow for a six month appeals process. This
option would allow a three month appeals process for groups disagreeing with the
allocation decision by NMFS. In the event NMFS disapproved the State’s allocation
recommendations, this option would also allow for a three month remand period which
would give the State an opportunity to address any deficiencies found in the record by
NMEFS to support the State’s allocation recommendations. The groups would have an
opportunity to respond to any new information introduced by the State. It is the intent of
the State to have an expedited process which would allow the entire allocation process to
be completed prior to the beginning of the new allocation cycle. The State’s proposed

draft timeline is as follows:

2006-2008 CDP Allocation Cycle

Dates Milestone
October 1, 2004 Application Period Begins
November 30, 2004 CDP Applications Due
January 31, 2005 Public/Private Hearings
February 7, 2005 State Issues Initial Allocation
Recommendations
February 7% thru March 7, 2005 CDQ Groups Allowed 30 days For

Reconsideration

March 7 thru April 7, 2005

State Allowed 30 days to Respond to
Request for Reconsideration

April 8, 2005 Council Consultation

May 1, 2005 State Submits Allocation Recommendation
Findings to NMFS

July 1, 2005 NMEFS SF Issues IAD

July 15, 2005 Deadline for CDQ group(s) to File Appeal

August 1, 2005

Deadline for Response From State and
CDQ Groups

October 1, 2005

NMFS OAA Decision on Appeal

October 1 thru December 15, 2005

If State’s Allocation Recommendations
Are Disapproved by NMFS, Remand
Process Begins

December 15" thru December 31, 2005

RA May Review Appeals Decision

January 1, 2006

NMEFS Issues Final Decision on CDQ
Allocations
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Discussion Paper
on
Western Alaska Community Development Quota (CDQ) Program: Community Eligibility

NPFMC
September 15, 2003

I. Introduction

The following discussion paper was prepared at the request of the National Marine Fisheries Service (NMFS)
to discuss various issues related to community eligibility in the Western Alaska Community Development
Quota (CDQ) Program and to facilitate an analysis that will address the existing inconsistencies between
Federal regulations, the Fishery Management Plan for the Groundfish Fishery in the Bering Sea and Aleutian
Islands Area (FMP) and the Magnuson-Stevens Act (MSA).

In October 2000, NMFS received a letter challenging the 2001 - 2002 CDQ allocations recommended by the
State of Alaska (State). This letter posed questions about the specific regulatory language pertaining to CDQ
eligibility and, more generally, about the eligibility status of the some of the communities currently
participating in the program. Currently, community eligibility criteria for participating in the CDQ Program
is included in the MSA, the Bering Sea and Aleutian Islands Area (BSAI) FMP, and in Federal regulations.’
The exact wording of the criteria differs among the three documents, which creates difficulty in interpreting
the standards for an eligible community. The letter prompted NMFS to examine the consistency of Federal
regulations at 50 CFR 679 relative to the CDQ Program eligibility criteria with the criteria established in the
MSA. This effort included requesting a legal opinion from NOAA General Counsel (GC) to both identify
existing inconsistencies and establish how to interpret and apply the criteria for community eligibility in the
MSA. Based on that opinion, further efforts will include revising the Federal regulations to be consistent with
the eligibility criteria in the MSA and re-evaluating the application of the eligibility criteria to ensure that
all participating communities are eligible under the criteria listed in the MSA.

This paper represents a preliminary analysis of CDQ eligibility issues that will be subsequently developed
into a formal Regulatory Impact Review/Initial Regulatory Flexibility Analysis (RIR/IRFA) for Council
review.

lCc.»mmunity eligibility regulations are found at 50 CFR 679.2, and a list of eligible communities is found in Table 7 to
Part 679.



11. Background and Legal Opinion

Upon identification of issues associated with community eligibility, NMFS staff requested a legal opinion
(see Attachment 1) from NOAA GC on how to interpret and apply the criteria for community eligibility in
the MSA. This legal opinion was issued August 15, 2003, and was sent to the Council on August 21. The
document provides legal guidance for interpreting the MSA criteria and the analytical approach
recommended to mitigate any inconsistencies between these criteria and those in 50 CFR 679. The legal
opinion also provides a comprehensive statutory and regulatory history of the development of the community
eligibility criteria for the CDQ Program. Because the legal opinion is provided as an attachment to this paper,
only a brief history is included here.

On November 23, 1992, NMFS published the final rule to implement the CDQ Program (57 CFR 54936).
The final rule included a list of eligibility criteria, as well as a list of eligible communities that appeared to
meet the criteria. The accompanying language required that the Secretary of Commerce (Secretary) review
the State’s findings to determine that each community either met the eligibility criteria or was listed on the
table of eligible communities. This language is significant in that it did not require that the State and NMFS
substantively determine a community’s eligibility status using the criteria every allocation cycle. The
language of the final rule implied that if a community was listed on the table (Table 7 in current regulations)
it was automatically considered an eligible community for purposes of the CDQ Program and CDQ
allocations (NMFS 2003, p.4). No further evaluation of the community’s eligibility status would be necessary
in the future.

In June 1996, NMFS issued a final rule that consolidated CDQ program regulations found in two separate
regulations into Part 679. This action combined the pollock and the halibut/sablefish CDQ Program into one
subpart, Subpart C, which contained a section with the criteria for community eligibility* (NMFS 2003, p.
5-6). The new language included the four eligibility criteria used in the original CDQ Program with regard
to pollock allocations. Later that year, NMFS published a final rule adding Akutan to Table 7 as an eligible
community, based on the Council’s recommendation that the community did not have previously developed
harvesting or processing capability sufficient to support substantial BSAI groundfish fisheries participation.’
Table 7 (and the eligibility criteria) was amended to incorporate these changes, and the resulting table
reflected the 57 communities that were eligible to participate in the CDQ Program at that time.*

In October 1996, the Sustainable Fisheries Act (SFA) amended the MSA, adding statutory language that
establishes the Western Alaska CDQ Program (Section 305(I)). The Senate report accompanying the bill
noted that the SFA “would establish community eligibility criteria that are based upon those previously

250 CFR 679.30(d)(2)).

3 Akutan was originally excluded because a large groundfish processing plant is located within the community. Akutan
was eventually included when evidence was provided to indicate that the city of Akutan received little benefit from the plant.

“The 57 eligible communities listed as of 8/12/96 were: Atka, False Pass, Nelson Lagoon, Nikolski, St. George, St.
Paul, Brevig Mission, Diomede/Inalik, Elim, Gambell, Golovin, Koyuk, Nome, Savoonga, Shaktoolik, St. Michael, Stebbins,
Teller, Unalakleet, Wales, White Mountain, Alegnagik, Clark’s Point, Dillingham, Egegik, Ekuk, Manokotak, Naknek, Pilot
Point, Ugashik, Port Heiden/Meschick, South Naknek, Savonoski/King Salmon, Togiak, Twin Hills, Alakanuk, Chefornak,
Chevak, Eek, Emmonak, Goodnews Bay, Hooper Bay, Kipnuk, Kongiganak, Kotlik, Kwigillingok, Mekoryuk, Newtok,
Nightmute, Platinum, Quinhagak, Scammon Bay, Sheldon’s Point, Toksook Bay, Tununak, Tuntutuliak, Akutan.
There are three instances where communities are listed with two names separated by a slash. NMFS has treated these entries to be
one community with alternate names.



developed by the North Pacific Council and Secretary, limiting such eligibility to those villages, including
Akutan, that presently participate in the pollock and halibut/sablefish CDQ Programs” (S. REP. No. 104-276,
at 26 (1996)). The statute language includes a list of eligibility criteria, which differs slightly from that
published in Federal regulations, and does not include a list of eligible communities. The community
eligibility criteria in the MSA is provided in Attachment 2.

Subsequently, with the expansion of the CDQ Program to include a portion of all BSAI groundfish TACs,
NMFS published two final rules implementing the multi-species CDQ amendment in 1998.° At that time,
no substantive changes were made to the wording of the eligibility criteria and no changes were made to
Table 7. Thus, the current definition of eligible community is that which was included in the final rule for
the multispecies CDQ Program. The current regulatory text at 50 CFR 679.2 is as follows:

Eligible community means a community that is listed in Table 7 to this part or that meets
all of the following requirements:

(1) The community is located within 50 nautical miles from the baseline from which the breadth
of the territorial sea is measured along the Bering Sea coast from the Bering Strait to the
western most of the Aleutian Islands, or on an island within the Bering Sea. A community
is not eligible if it is located on the GOA coast of the North Pacific Ocean, even if it is
within 50 nautical miles of the baseline of the Bering Sea.

(2) That is certified by the Secretary of the Interior pursuant to the Native Claims Settlement
Act (Pub. L. 92-203) to be a native village.

(3) Whose residents conduct more than half of their current commercial or subsistence fishing
effort in the waters of the BSAL

(4) That has not previously developed harvesting or processing capability sufficient to support
substantial groundfish fisheries participation in the BSAI, unless the community can show
that benefits from an approved CDP would be the only way to realize a return from previous
investments. The community of Unalaska is excluded under this provision.

Finally, in April 1999, NMFS made a determination that an additional eight communities® were eligible for
the CDQ Program, based on a recommendation and supporting documentation from the State.” This
determination was made through a letter to the State (April 19, 1999), and these eight communities have been
considered eligible for the program since that time. As noted previously, NMFS did not formalize this
decision through rulemaking, nor did it amend Table 7, due to emerging questions of community eligibility.
Thus, Table 7 still includes only the 57 communities previously determined eligible through rulemaking in
1992 and 1996. However, the complete list of 65 communities that NMFS considers eligible through
rulemaking and the 1999 administrative determination is provided in Attachment 3.

>Two final rules were published: 63 FR 8356, 2/19/98 and 63 FR 30381, 6/4/98.

These communities are Ekwok, Grayling, Levelock, Mountain Village, Napakiak, Napaskiak, Oscarville, and Portage
Creek.

"These eight communities were added when a NMFS review found that the original survey to draw the 50 mile limit

was completed using statute, rather than nautical, miles. This extension of the geographic threshold to 50 nautical miles resulted
in qualifying eight additional communities. These communities were required to meet all of the eligibility criteria in regulation.
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Legal Opinion on Consistency between MSA and Federal Regulations

The legal opinion issued by NMFS gives a complete background on the history of the regulatory and
Congressional language establishing eligibility criteria in Federal regulations and the MSA. It also provides
an opinion on whether and where consistencies exist between the criteria listed in Federal regulations and
those listed in the MSA. The opinion confirms that under the rules of statutory construction, “the language
of the statute is controlling and takes precedence over the language of an existing regulation if the regulation
is not consistent with the statutory language.” (NMFS 2003, p. 9). In addition, while an administrative
agency has authority to interpret a statute, the deference afforded to an agency’s interpretation does not apply
when the agency’s interpretation is in conflict with a legislative mandate. Thus, the opinion states the
following: '

“In October 1996, when the MSA was amended, Congress spoke to the issue of community
eligibility and provided definable boundaries for community participation in the CDQ
Program. And although Congress stated in the legislative history that the SFA would
establish community eligibility criteria that are based upon those previously developed by
the Council and NMFS, Congress did not use language that is identical to the regulatory
eligibility criteria. Based on the rules of statutory construction outlined above, the eligibility
criteria set forth in the MSA control and take precedence over the regulatory criteria set
Jorth in 50 CFR §679.2 to the extent there is any conflict between the statutory and
regulatory language. Additionally, because Congress has now specifically addressed the
issue of community eligibility for the CDQ Program, NMFS’s previous interpretation of the
MSA as providing the Council and agency the ability to implement eligibility criteria
consistent with the general provisions of the MSA cannot be maintained to the extent that
the regulatory criteria are in conflict with the statutory language of the MSA.” (p. 10).

NOAA GC then provides a legal interpretation of the MSA eligibility criteria as well as a comparison
of the statutory and regulatory language to determine whether inconsistencies or conflicts exist. This
side-by-side comparison is presented in the legal opinion (Attachment 1) on pages 11-12. NOAA GC
finds that some of the criteria in the MSA are considered substantively identical to the regulatory language.
There is one criterion in regulation that requires amending for consistency purposes: the requirement that
a community’s residents conduct more than half of their commercial or subsistence fishing effort in the
BSAL In addition, there are two criteria that require points of interpretation. The interpretations of each of
the criteria, and the approach that will be used to evaluate communities against these criteria, will be
discussed later in this paper.

The most significant difference noted between the MSA statutory text and the Federal regulatory text
is that there is no reference to Table 7 (i.e., a list of eligible communities) in the MSA. The language in
the MSA clearly indicates that a community must satisfy all of the criteria listed in order to be eligible — there
is no language that conveys discretion to the agency to modify, replace, or allow communities to participate
that do not meet all of the criteria in the MSA. Thus, the current Federal regulations that allow a community
to either meet the eligibility criteria or be listed on Table 7, are not consistent with the MSA. This
discrepancy would not necessitate a change to the regulations per se, as long as all of the communities listed
on Table 7 meet the statutory criteria.

In sum, the legal opinion finds inconsistencies within the eligibility criteria and language in Federal
regulations at 50 CFR 679 when compared to the criteria and language in the MSA. It concludes that the
agency must revise the regulations to be consistent with the MSA, as there are substantive differences
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between the two texts. As a subsequent step to this approach, the agency must also re-evaluate the eligibility
status of all 65 currently participating communities that were determined to be eligible both prior to and
following the MSA amendment. The remainder of this paper discusses the approach being considered by
NMEFS to revise the regulations so they are consistent with the MSA, as well as the approach for re-
examining all currently participating CDQ communities. .

III. Problem statement

Given that there are differences in the specific language in Federal regulations and the MSA relevant to
community eligibility in the CDQ Program, NMFS has determined that the regulatory criteria must be
changed to be consistent with the MSA criteria. However, because the regulatory language directly affects
the application of the criteria, it may also affect the resulting eligibility status of some of the currently
participating CDQ communities. Thus, Table 7 also must be reviewed and perhaps modified to list only those
communities that meet the eligibility criteria in the statute. Recognizing this potential effect, the primary
problem to be addressed remains as follows:

The BSAIFMP and NMEFS regulations must be revised to be consistent with the MSA. The
BSAIFMP (Section 13.4.7.2) and Federal regulations (50 CFR 679.2) contain community
eligibility criteria for the CDQ Program. However the language is not exactly the same
between these documents, nor do they match the community eligibility requirements that
were added to the MSA in 1996 through the Sustainable Fisheries Act.

In addition, there are currently 65 communities that NMFS has determined are eligible to
participate in the CDQ Program. Table 7 to 50 CFR 679 includes only 57 total communities:
56 that were determined eligible when the program was originally implemented in 1992 and
1 community (Akutan) that was added in 1996 through rulemaking. Eight additional
communities were determined eligible in 1999 through an agency administrative
determination that was not formalized through rulemaking, due to emerging questions of
community eligibility. If Table 7 is to be used in Federal regulations to reflect eligible
communities, it must contain a complete list of communities eligible for the CDQ Program
under the criteria established in the MSA. It is uncertain whether all 65 currently
participating communities meet these criteria.

Given the identified need to revise the community eligibility criteria in the FMP and regulations, the Council
may want to further guide the analysis by approving a problem statement to that effect.

Iv. Schedule & Product

The product planned for this action is an RIR/IRFA to support a BSAI FMP amendment and accompanying
regulatory amendment.® Because the CDQ community eligibility criteria are listed in both the BSAI FMP
and Federal regulations, they should be revised in both documents to be consistent with the MSA. The
regulatory amendment that would revise the eligibility criteria, and potentially, the list of eligible
communities, would have to be effective by January 1, 2005, in order to be in place when the next CDQ
allocation cycle begins. The CDQ groups, the State, and NMFS will need to know which communities are
eligible prior to the development and evaluation of the groups’ Community Development Plans (CDPs). The

A categorical exclusion under the National Environmental Policy Act is being sought for this action.
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CDQ groups will start preparing their CDPs for the 2006 - 2008 allocation cycle in late 2004, and the entire
allocation process is anticipated to take about twelve months.® Thus, in order to have a rule effective by
January 2005, NMFS estimates that initial review of a draft analysis will need to occur at the February 2004
Council meeting, with final action in April 2004.

There is also an effort, external to the Council process, in which interested stakeholders are actively working
to amend the MSA to clarify the question of which communities are eligible for the CDQ Program. While
Congressional action is not guaranteed, Congress may act to clarify its intent on community eligibility.
Should Congress take action on this issue, the FMP and regulatory amendments proposed to remedy the
identified problem would be simplified, but not unnecessary. Under the proposed statutory changes discussed
thus far, NMFS would still need to revise the FMP and Federal regulations to make the eligibility criteria
consistent with that in the MSA. This is necessary not only for general consistency purposes, but also to
clarify the criteria that would apply to any community applying for program eligibility in the future. The
primary difference that may result from Congressional action is that a re-evaluation of each participating
community may no longer be necessary. In that case, because the action would be much simplified, the
schedule for final action may be more flexible.

NMES has initiated this effort and raised the issue to the Council, despite the potential for Congressional
action, in case no legislative solution occurs by the end of 2003. Given the concems raised and the
conclusions of the legal opinion, the agency must remedy the regulatory and statutory inconsistencies and
ensure that all participating communities meet the eligibility criteria in the MSA prior to the next allocation
cycle. The schedule for this potential action is thus driven by the upcoming allocation cycle and the need for
a final rule effective by January 2005.

The remainder of this paper outlines the analytical approach should no Congressional action be taken, in
essence, a plan to: (1) revise the eligibility criteria listed in the FMP and Federal regulations to be consistent
with the MSA, and (2) undertake a review of each of the 65 currently participating communities’ eligibility
status to revise Table 7. This approach and the proposed alternatives for analysis could be revised, and the
re-evaluation of eligible communities eliminated, should Congressional action occur.

V. Description of Alternatives

The following are two primary alternatives that would be considered in an analysis to resolve the identified
problem.

Alternative 1: No action. Do not make any revisions to the BSAI FMP or Federal regulations (50 CFR
679).

Alternative 1 would not revise the eligibility criteria in the BSAI FMP and Federal regulations to be
consistent with the eligibility criteria in the MSA. Alternative 1 also would not initiate a re-evaluation of the
eligibility status of the 65 communities currently participating in the CDQ Program and would not make
revisions to Table 7 in 50 CFR 679. Due to the concerns noted above, and the conclusions of NOAA GC
stated in the legal opinion of August 15, 2003, selection of this alternative by the Council may result in a

5The schedule of events that has occurred in past CDQ allocation cycles has generally taken nine months to complete,
but inclusion of a formal appeals process in the next and future cycles may extend that timeframe by approximately three months.



Secretarial amendment to revise the BSAIFMP and Federal regulations to be consistent with the MSA. Thus,
while it is necessary to include a no action alternative for analysis, it is uncertain whether this represents a
viable alternative for selection by the Council.

Alternative 2: Amend the BSAI FMP and revise Federal regulations (50 CFR 679) to make the eligibility
criteria consistent with that provided in the MSA.

There are five elements to Alternative 2, as follows:

. Revise the BSAI FMP so the eligibility criteria are the same as those listed in the MSA.

. Revise NMFS regulations (50 CFR 679) so the eligibility criteria are the same as the criteria listed
in the MSA.

. Revise Table 7 to 50 CFR 679 to list all communities that are eligible for participation in the CDQ
Program under the criteria in the MSA. This necessitates re-evaluating all 65 currently participating
communities to determine each community’s eligibility status under MSA criteria. During each CDQ
application and allocation cycle, NMFS will determine whether each community that is part of a
CDP is listed on Table 7.

. Establish the process in Federal regulations by which communities not listed on Table 7 can apply
and be evaluated for eligibility in the CDQ Program.

. Clarify that'rulemaking is necessary to amend Table 7 in the future. Table 7 would only be amended
if the eligibility status of a community changed relative to the criteria listed in the MSA, or if a new
community were found eligible.

VI. Approach to Alternative 2

This section describes each of the provisions proposed as part of Alternative 2 (bulleted items above), and
the preliminary approach that would be taken in the analysis.

Revisions to the BSAI FMP and Federal regulations

Given that there are differences in the specific language in Federal regulations and the MSA relevant to
community eligibility in the CDQ Program, NMFS has determined that the regulatory criteria must be
changed to be consistent with the MSA criteria. The NOAA GC legal opinion concludes that not all of the
criteria in regulation differ substantively from that in the MSA, thus not all of the criteria need to be
modified. However, in order to provide clarity for current and future use of the criteria, staff
recommends making the current eligibility criteria in the BSAI FMP and Federal regulations identical
to those listed in the MSA.

Even if there are no significant differences in the interpretation of the wording of the various criteria, having
the same exact criteria in each document will provide clarity and consistency in both understanding and
applying those criteria for participation in the CDQ Program. Attachment 4 provides the proposed changes
to the BSAIFMP text that would be necessary to ensure consistency with the MSA eligibility criteria, as well
as some modifications that would clean up the FMP language without making substantive changes.



In addition, the following represents draft regulatory language which would (1) revise the current definition
of eligible community at 50 CFR 679.2, and (2) modify the eligibility criteria as appropriate and include it
at 50 CR 679.30. These changes would result in the exact same wording of the community eligibility criteria
in the MSA, Federal regulations, and the BSAI FMP. (For comparison, the current regulatory language
establishing the eligibility criteria is located at 50 CFR 679.2 and provided on page 3 of this paper.)

§ 679.2 Definitions.

Eligible community means:

(1) For purposes of the CDQO Program, a community that is listed in Table 7 to this part. A
community will be listed in Table 7 if it has met all of the criteria specified in § 679.30(X).

§ 679.30 General CDQ regulations.

(X) Eligible Communities.

The communities that NMFS has determined meet the following eligibility requirements are listed in Table
7 to this part. Any community that meets the following eligibility criteria, but is not listed in Table 7, may
apply to NMFS to request a determination about its eligibility for the CDQ Program. NMFS will consult
with the State of Alaska and the Council in making its determinations about eligibility. A community is not
eligible to participate in the CDQ Program unless it is listed in Table 7. To be eligible to participate in the
CDQ Program, a community shall:

(1) be located within 50 nautical miles from the baseline from which the breadth of the territorial
sea is measured along the Bering Sea coast from the Bering Strait to the western most of the
Aleutian Islands, or on an island within the Bering Sea;

(2) not be located on the Gulf of Alaska coast of the north Pacific Ocean;

(3) meet criteria developed by the Governor of Alaska, approved by the Secretary, and
published in the Federal Register;’o

(4) be certified by the Secretary of the Interior pursuant to the Alaska Native Claims Settlement Act
(43 U.S.C. 1601 et seq.) to be a Native village;

(5) consist of residents who conduct more than one-half of their current commercial or subsistence
fishing effort in the waters of the Bering Sea or waters surrounding the Aleutian Islands; and

(6) not have previously developed harvesting or processing capability sufficient to support
substantial participation in the groundfish fisheries in the Bering Sea, unless the community can
show that the benefits from an approved Community Development Plan would be the only way for
the community to realize a return from previous investments.

10This criterion is included so that eligibility criteria in Federal regulations exactly match those in the MSA. Itis
somewhat redundant with the proposed introductory text to 50 CFR 679.30(X) and may not be included in the actual action to
amend Federal regulations. Should further interpretation of this criterion find that it requires a community to meet eligibility
requirements other than those specifically listed in the MSA, NMFS will clarify the meaning of this criterion in the analysis and
rulemaking associated with this action.



Re-evaluating community eligibility status

NOAA GCalso concludes that some of the MSA criteria for community eligibility are substantively different
from the regulatory criteria contained within the definition of eligible community at 50 CFR 679.2.
Therefore, all 65 communities that NMFES has determined to be eligible for the CDQ Program must be re-
evaluated using the MSA criteria. Following this evaluation, Table 7 must be revised to contain only those
communities that are eligible under those criteria. This section will describe each of the eligibility criteria
listed in the MSA, which would replace the current criteria in Federal regulations under Alternative 2.

The approach used in this section is to: (1) identify each specific MSA criterion; (2) state whether the legal
opinion concluded that there was a substantive difference between the regulations and the MSA with regard
to each criterion; and 3) describe the legal interpretation of each criterion and how it will be applied to the
65 communities. In cases in which the criterion is fairly straightforward (e.g., geographic and the Alaska
Native Claims Settlement Act (ANCSA) related criteria), some preliminary information has been provided
regarding the eligibility status of the 65 currently participating communities. However, much of the re-
evaluation of communities will be deferred to the initial draft analysis, and all of the following information
will be developed in further detail.

The following MSA community eligibility criteria for the CDQ Program (listed in italics) is from the
statutory text at 16 U.S.C. 1855 (i)(1)(B).

Geographic criteria

(i) be located within 50 nautical miles from the baseline from which the breadth of the territorial sea is
measured along the Bering Sea coast from the Bering Strait to the western most of the Aleutian Islands, or
on an island within the Bering Sea;

(ii) not be located on the Gulf of Alaska coast of the north Pacific Ocean;

NOAA GC conclusion: current regulations are substantively identical to MSA criteria
Preliminary evaluation of current communities: no indication at this time that eligibility status will change

The two criteria above are listed separately in the MSA but are grouped together for discussion purposes
because together they make up the geographic criteria relevant to community eligibility. NOAA GC has
concluded that the statutory language is substantively identical to the regulatory language. Thus, under
Alternative 2, while the wording would be changed in regulations to exactly match the wording provided
above, there would be no effect on the interpretation of either criterion as previously applied. As stated in
the legal opinion, the language is clear and unambiguous and there is no need for further interpretation.

Concerning the eligibility status of the current communities participating in the CDQ Program, all 65
communities are eligible under the geographic criteria above. NMFS made this determination for 56
communities in 1992, for Akutan in 1996, and for the eight additional communities included in 1999. A
NOAA geographer concluded this determination for the eight additional communities in 1998 using location
data provided by the State (Romesburg letter, 1998). This effort included a review of 44 additional
communities that were within 100 nm of the Bering Sea coast. In 1999, NMFS determined that eight of these



communities met the geographic (within 50 nm) and all other criteria.!’ The remaining communities were
either unpopulated, did not meet the 50 nm criterion, north of the Bering Strait, or located on the Gulf of
Alaska.

Consistency with regulatory provisions criterion

(iii) meet criteria developed by the Governor of Alaska, approved by the Secretary, and published in the
Federal Register,

NOAA GC conclusion: not included in current regulations, but regulations are not inconsistent with MSA
Preliminary evaluation of current communities: no indication at this time that eligibility status will change

This criterion is included in the statutory eligibility criteria but is not in current Federal regulations. It
appears to require that communities meet the regulatory criteria that is developed by the State and NMFS
in order to be eligible, which may be redundant with the introductory text that states that to be eligible, a
community must meet all of the criteria listed. This criterion may also allow for additional eligibility criteria
to be established for the CDQ Program. While the overall intent of Alternative 2 is to revise the eligibility
criteria in the FMP and Federal regulations to match that in the MSA, further interpretation of this criterion
is necessary to understand its application. Due to the existing uncertainty surrounding the interpretation of
this criterion, staff has requested further advice from NOAA GC.

ANSCA status criterion

(iv) be certified by the Secretary of the Interior pursuant to the Alaska Native Claims Settlement Act (43
U.S.C. 1601 et seq.) to be a Native Village;

NOAA GC conclusion: current regulations are substantively identical to MSA criterion
Preliminary evaluation of current communities: at least one community does not appear to meet this criterion

This criterion addresses whether a potential community has been determined and certified to be a Native
village under ANCSA. NOAA GC found that the statutory language requiring ANCSA certification is also
clear and unambiguous and there is no need for further interpretation. Thus, based on the previous conclusion
that all communities must meet the plain language of the statute to be eligible, each community must be
reviewed to ensure that all eligible communities are certified as Native villages under ANCSA.

With regard to the ANCSA status of the 65 currently participating CDQ communities, only King
Salmon/Savonoski does not appear to be certified as a Native village under ANCSA. “Native village” has
a specific definition in ANCSA under 43 U.S.C. 1602(c):

“‘Native village’ means any tribe, band, clan, group, village, community, or association in Alaska listed in
sections 1610 and 1615 of this title, or which meets the requirements of this chapter, and which the Secretary
determines was, on the 1970 census enumeration date (as shown by the census or other evidence satisfactory
to the Secretary, who shall make findings of fact in each instance), composed of twenty-five or more Natives;
(Emphasis added)”

USeveral other communities were determined to be located within the 50 nm criterion but were apparently unpopulated
in 1999. These communities were: Bill Moore’s Slough, Chuloonawick, Council, Hamilton, King Island, Mary’s Igloo, Paimiut,
Solomon, and Umkumiute.
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The statute provides a list of communities (sections 1610 and 1615) that may be determined to be Native
villages for the purposes of receiving land entitlements under ANCSA, with the condition that the Secretary
of the Interior make a determination that each of the communities listed actually meet the criteria. This is
clear from the language that states that the community must be listed and be determined by the Secretary of
the Interior to be composed of 25 or more Native peoples in 1970. :

In addition, the statutory language provides for other communities, not listed in Sections 1610 or 1615, to
be certified as Native villages, should they meet the requirements of the chapter and be determined by the
Secretary of the Interior to be composed of 25 or more Native peoples in 1970. Thus, the list of Native
villages provided in the statute was not intended to be static and final; the Secretary of the Interior must make
a determination about each community on the list as to whether it meets the definition of Native village, as
well as review evidence provided from communities not on the list regarding their status as a Native village.
The Federal regulations governing the eligibility requirements under ANCSA and implementing the process
for reviewing Native villages is found at 43 CFR 2651.2."

Since ANCSA was established, the list of certified Native villages pursuant to the ANCSA criteria has
changed according to the process described above. Several communities listed in the Act were found by the
Secretary of the Interior not to meet the definition of a Native village established in the Act, and several
communities not listed in the Act received certification as Native villages after providing sufficient evidence
to that fact. The Department of Interior confirmed in writing, and again recently through personal
communication, the list of ANCSA certified Native villages to-date."

As noted in the legal opinion, King Salmon was not an ANCSA certified Native village at the time of the
CDQ final rulemaking, yet King Salmon/Savonoski has been included on Table 7 as an eligible CDQ
community since 1992. During Council deliberations at that time, King Salmon was noted as pursuing, but
had not yet received, certification as a Native village with the Department of the Interior. While the intent
described during the Council discussion was that King Salmon would be added to the list of eligible
communities should it receive certification, the final Council motion did not reflect that condition. In the
final motion, King Salmon was paired with Savonoski and added to the table of eligible communities." The
Council deliberations also mention that Savonoski is an ANCSA-~certified Native village (Transcript of
Council deliberations, 4/23/92, p.1-2).

PFederal (Bureau of Land Management) regulations further define the eligibility criteria for villages to receive benefits
under ANCSA at 43 CFR 2651.2. In the case of villages not specifically listed in ANCSA, not only must there be 25 or more
Native residents of the village, but there must be a Native majority in order to be eligible.

131 etter to Sally Bibb, NMFS, from Joe LaBay, U.S. Dept. of the Interior, Bureau of Land Management, June 8, 1999;
email to Sally Bibb from Joe LaBay, dated July 22, 2003; and personal communication with Nicole Kimball, August 6 and
August 7, 2003.

14 Some of the factors that may have led to King Salmon being added to Savonoski were it’s proximity to, and shared
cultural history with, Savonoski, as well as the belief that Savonoski was ANCSA certified. King Salmon and Savonoski are two
separate communities in the Katmai region of southwestern Alaska, several miles apart. “Old Savonoski” was located near the
east end of the Iliuk Arm of Naknek Lake until 1912, when Mt. Katmai erupted and forced the residents of Savonoski to abandon
their village site. Finding their former site uninhabitable, former Savonoski villagers eventually established “New Savonoski,”
located along the south bank of the Naknek River and about five miles east of Naknek (Historic Resource Study of Katmai
National Park and Preserve, 1999). Over the years, residents of New Savonoski were forced to abandon the new site due to
erosion of the riverbank, and the villagers further dispersed across the region.
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According to the legal opinion, NMFS must determine whether the communities represented by the CDQ
groups meet the eligibility requirements listed in the MSA, and can no longer deem a community eligible by
virtue of the fact that it is listed on Table 7. The Department of Interior has recently confirmed that King
Salmon has not received ANCSA certification as a Native village, thus, it does not meet all of the statutory
criteria.'

In addition, Savonoski is also not certified under ANCSA as a Native village. While Savonoski was
originally listed in Section 1610 as a (potential) Native village to receive benefits under ANCSA, the
Department of Interior determined that it was not a Native village by virtue of the fact that it did not meet
the population criteria specified in the Act (25 or more Native peoples according to the 1970 U.S. Census
or other satisfactory evidence). Not only did Savonoski not qualify for status as a “Native village” under
ANCSA, the Department of Interior determined on June 20, 1983, that it did not qualify as a “Native group”
(IBLA decision memo 83-951, 4/30/84). ANCSA authorized smaller land conveyances to qualified “Native
groups,” which were defined as “any tribe, band, clan, village, community, or village association of Natives
in Alaska composed of ]less than twenty-five Natives, who compromise a majority of the residents of the
locality (Emphasis added)” (43 U.S.C. 1602(d)).'® Thus, the population threshold to be certified as a Native
group under ANCSA is lower than that required for certification as a Native village. According to the
Department of the Interior, Savonoski did not meet either of these thresholds.

Savonoski, Inc., appealed to the Interior Board of Land Appeals (IBLA) regarding the original determination
to issue a certificate of ineligibility for status as a Native group by the Bureau of Indian Affairs, and the
IBLA upheld the ineligibility determination on April 30, 1984 (IBLA decision memo 83-951, 4/30/84). The
Department of the Interior has recently confirmed that Savonoski has not received ANCSA certification as
a Native village (or Native group) since that time, thus, it does not appear to meet all of the statutory criteria
(D. Hopewell, pers. comm.).

King Salmon/Savonoski has been treated as one community in the CDQ Program to-date, which is why at
least “one” community would likely be deemed ineligible under this criterion as a result of the pending
RIR/IRFA on eligible communities. The research completed thus far indicates that the remaining 64
participating communities are certified Native villages under ANCSA."

15Although King Salmon did not receive certification as a Native village under ANCSA, the King Salmon Tribe
became a Federally-recognized entity as of December 29, 2600. This means that the community met a list of criteria for Federal
recognition of status as an Indian tribe and, by virtue of that status, can receive services from the U.S. Bureau of Indian Affairs
(67 FR 46327, July 12, 2002). (K. Feldman, pers. comm.)

16The implementing BLM regulations further define a Native group under 43 CFR 2653.0-5©) and 43 CFR 2653.6 (5).
The definition under 43 CFR 2653.0-5(c) is: “Native group means any tribe, band, clan, village, community or village association
of Natives composed of less than 25, but more than 3 Natives, who comprise a majority of the residents of a locality and who
have incorporated under the laws of the State of Alaska.” 43 CFR 2653.6(5) expands on this definition, requiring, among other
things, that the community must be composed of more than a single family or household.

Note that the CDQ communities of Savoonga, Gambell, and Elim opted to acquire title to reserve lands under Section
19(b) of ANCSA, acquisition of which precludes receiving any other benefits under the statute. However, only “Village
Corporations” located within a reserve defined in the statute were eligible to take advantage of this option. Village Corporations,
by definition in the statute (43 U.S.C 1602(j)), must be representative of a “Native Village.” Thus, Savoonga, Gambell and Elim,
while selecting reserve lands, are certified as Native villages under the statute.
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Current fishing effort criterion

(v) consist of residents who conduct more than one-half of their current commercial or subsistence fishing
effort in the waters of the Bering Sea or waters surrounding the Aleutian islands;

NOAA GC conclusion: inconsistency exists between MSA and current regulations; interpretation necessary
to define “current”
Preliminary evaluation of current communities: incomplete at this time

NOAA GC recommends modifying the regulatory language to be consistent with the MSA language
regarding this criterion. Among the issues is the fact that the regulatory language references fishing effort
“in the waters of the BSAIL” as opposed to the MSA language which states “in the waters of the Bering Sea
or waters surrounding the Aleutian islands.” NOAA GC notes that the “BSATI” has a specific definition in
regulation, referring only to waters in the Exclusive Economic Zone (EEZ)(3-200 miles), which excludes
State waters (0-3 miles). By contrast, the legal interpretation of subsistence fishing is that it cannot come
from the EEZ (NMFS 2003, p. 15). NOAA GC concludes Congress intended both commercial harvests and
subsistence harvests should be used to satisfy this criterion. Therefore, the phrase “waters of the Bering Sea
or waters surrounding the Aleutian Islands” must include harvests from both State and Federal waters. Due
to the potentially substantive discrepancy between the regulatory and statutory language, in which the
regulations might be interpreted to exclude State waters, Federal regulations must be revised to be consistent
with the MSA. However, although this inconsistency exists, in practice, NMFS may have applied this
criterion as mandated by the MSA language in the past. See the legal opinion for more detail on this issue.

The second point of interpretation from NOAA GC s inregard to the application of the word “current” when
referring to fishing effort. NMFS has interpreted and applied the word “current” to mean the level of a
community’s commercial or subsistence harvests at the time of initial evaluation for eligibility. If the
community’s harvests satisfied the criterion at the time they were initially evaluated for eligibility, then the
community was determined to have satisfied the criterion in perpetuity and no further consideration was
required by NMFS (NMFS 2003, p. 17). NOAA GC concludes that because the statutory language is
ambiguous on this point, NMFS was permitted to develop a reasonable interpretation of the term, and did
so. Thus, with the deference afforded to the agency to interpret the term, and the way the agency has applied
the criterion in the past, it follows that NMFS will continue to interpret the term as meaning fishing effort
during the time the community was or is initially considered for eligibility. Once determined to have met the
criterion, it would satisfy the criterion thereafter. This means that a community that may apply for eligibility
in the future would be evaluated on the basis of its fishing effort at the time of its evaluation, and not as of
the date the MSA criteria were published or any other point in time.

The two interpretations discussed above will guide the re-evaluation of all 65 CDQ communities. The re-
evaluation of communities’ eligibility status under this criterion has not yet been undertaken, but must be
part of the draft analysis to support an FMP and regulatory amendment. Each community will be evaluated
based on the approach outlined above (i.e., communities that applied prior to 1992 will be evaluated based
on fishing effort in the Bering Sea and waters surrounding the Aleutian Islands at that time, communities that
applied in 1998-1999 will be evaluated based on fishing effort at that time). It is anticipated that this will
be a significant portion of the overall effort to review the communities’ eligibility status.
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Previously developed harvesting or processing capability criterion

(vi) not have previously developed harvesting or processing capability sufficient to support substantial
participation in the groundfish fisheries in the Bering Sea, unless the community can show that the benefits
from an approved Community Development Plan would be the only way for the community to realize a return
from previous investmenis.

NOAA GC conclusion: current regulations are substantively identical to MSA-criterion
Preliminary evaluation of current communities: incomplete at this time

NOAA GC concludes that the statutory language is relatively clear and unambiguous, and is not substantively
different from the regulatory text. While the statute references the Bering Sea, the regulations reference
participation in the BSAI; however, this is not deemed an inconsistency because it does not result in a
substantive difference. The legal opinion states: “...the statutory term “Bering Sea” includes waters directly
north of the Aleutian Islands. Due to the FMP management area divisions between the Bering Sea and
Aleutian Islands, the regulatory text must reference both areas in order to encompass the same area.” (p. 19,
NMFS memo). The regulatory text also specifically mentions the exclusion of Unalaska, while the statute
does not. This is not deemed inconsistent with the statute, however, as it is not necessary to state explicitly
in order to uphold this community’s ineligibility status.

The re-evaluation of the CDQ communities will be guided by the same interpretation of this criterion as has
been used in the past. The review under this criterion has also not yet been completed, but will be part of the
draft analysis.

Process for future amendments to Table 7

Review of eligible communities on Table 7

Lastly, the mechanism for and timing of evaluating community eligibility and amending Table 7 in the future
needs to be clarified. Under current regulations, NMFS is responsible for determining whether the
communities represented in the CDPs are eligible, either by meeting the eligibility criteria in section 50 CFR
679.2 or by being listed on Table 7. As discussed previously, Alternative 2 would modify the regulations to
eliminate the “either/or” situation, and require that all communities listed on Table 7 meet the eligibility
criteria as currently listed in the statute. The question that remains is whether communities are listed on
Table 7 indefinitely, or whether they must be reviewed to meet the eligibility criteria at the beginning of each
new CDP cycle.

There are five basic criteria to consider, but only one that is truly relevant to this question. A community’s
eligibility status with respect to the geographic, 50 nm , or ANCSA-related criteria (criteria (i), (ii), (iv)) is
unlikely to change over time, so a community will likely need to meet these thresholds only once.'® Criterion
(v), which addresses whether a community has previously developed harvesting or processing capability, is
relative to a point in time previous to the community’s inclusion in the CDQ Program. Thus, it is not logical
to require a community to meet this criterion at any time other than the initial application and evaluation
period.

1¥Note that criterion (iii) requires that the community meet the criteria developed by the Governor of Alaska, approved
by the Secretary, and published in the Federal register. Thus, this criterion is not relevant to the question at hand.
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The timing question is most relevant to criterion (iv), which addresses current fisheries participation. As
discussed previously, NOAA GC determined that NMFS’s past interpretation with regard to the current
harvests criterion was reasonable, in that a community is evaluated on the basis of its harvests at the time of
initial evaluation for eligibility. Should the community meet this criterion at that time, it does not need to be
subsequently reviewed on this basis. Given this rationale, the intent of Alternative 2 is that if a community
met all of the MSA criteria and was listed on Table 7, NMFS would not need to periodically re-evaluate a
community’s eligibility status in the future with regard to the MSA criteria. During each CDQ application
and allocation cycle, NMFS would only determine whether each community that is part of a CDP is
listed on Table 7.

Should NMFS need to add or remove a community from Table 7, however, rulemaking would be
necessary to effect this change. Part of the regulatory revision explicit in Alternative 2 is to clarify that
rulemaking is necessary to amend Table 7 in the future, and Table 7 would only be amended if the status
of a community changed relevant to the eligibility criteria listed in the MSA or a new community was
added. Despite meeting all of the criteria, a community could not participate in the program unless it was
listed on Table 7, and a community would need to apply to NMFS for a determination of eligibility. The
likelihood of a community’s status relative to the MSA criteria changing after initial evaluation is relatively
low. However, should there be a change in the future, rulemaking would be necessary to remove that
community from Table 7.

Unpopulated communities on Table 7

While the criteria discussed above are the only explicit criteria established in the MSA, there is also an
implicit recognition that a community must be populated in order to meet the criteria initially to be
determined eligible and to meet the requirements in the CDP during each new allocation cycle. While the
term “community” is not defined in the statute or accompanying Federal regulations, the statutory eligibility
criteria requires that a community must be inhabited, through the condition that a community must “consist
of residents” who conduct the majority of their fishing effort in the waters of the Bering Sea or waters
surrounding the Aleutian Islands (criterion (v)). Thus, while it is not a separate, explicit criterion, the fact
that a community must have a population is encompassed in criterion (v) and is a rational expectation in the
context of the program. In order for a community to meet all of the MSA eligibility criteria to participate in
the CDQ Program initially, it must have residents whose actions and operations attempt to meet the criteria.

In addition, specific requirements for approval of a CDP necessitate that: (1) the community’s governing
body provide a letter of support for the CDQ group, ' and (2) one member from each represented community
be included on the Board of Directors for the CDQ group.? In order to fulfill those requirements, it is
implicit that the community be inhabited. Because future CDQ allocations are not guaranteed upon expiration
of a CDP, the regulations state that a CDQ group must re-apply for subsequent allocations on a competitive
basis.?! Thus, the provisions above are required to be fulfilled in each new CDP that is submitted for a
specific allocation cycle.

1950 CFR 679.30(a)(1)(v)
2050 CFR 679.30(2)(2)(iv)

2150 CFR 679.30(a)
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Given that a community must be populated in order to meet the eligibility criteria to be listed on Table 7, the
issue remains as to the process undertaken if a community on Table 7 becomes uninhabited.” As stated
previously, Table 7 would only be amended if the status of a community changed relative to the eligibility

criteria listed in the MSA. Thus, should an eligible community become uninhabited. staff proposes that it
would not be removed from Table 7. ,

A community must have been populated in order to be able to meet the criteria at the time of initial
evaluation, but there is no statutory requirement that the community must maintain a population to continue
to meet the MSA criteria. However, because it would be relatively difficult, if not impossible, for a CDQ
group representing an unpopulated community to meet all of the requirements of the gemeral CDQ
application procedures, an uninhabited community would not be able to participate in the next CDQ
application and allocation cycle. Because the community would remain on Table 7, however, it would be
eligible to participate in the program via inclusion in a CDP should the community become re-inhabited at
some point in the future.

Adding new communities to Table 7

Another potential scenario is that a new community may apply to NMFS for eligibility to participate in the
CDQ Program. It would then be evaluated for eligibility by the State and NMFS, in consultation with the
Council. The legal opinion concludes that the plain language of the MSA at section 305(i)(1)(B) states that
any community that meets the eligibility criteria in (i) through (vi) is an eligible community for purposes of
the CDQ Program. There is no language that constrains the program to only a subgroup of communities that
meet the criteria or the existing 65 participating communities. Thus, new communities are not prevented by
the statute from applying for inclusion in the program. Consistent with the conclusions throughout this paper
regarding the application of the criteria, a new community applying for eligibility would be evaluated based
on the information provided at the time of its initial evaluation. If it were found to meet the eligibility criteria
set forth in the MSA, it would be added to Table 7 through rulemaking. This concept is included in the
proposed regulatory language under Alternative 2.

NMFS reviewed all communities that met the ANCSA status as a Native village (criterion iv) that were
within the 50 nm boundary from the Bering Sea coast and not located on the Gulf of Alaska coast (criteria
i and ii). Two communities were identified for which the 2000 U.S. Census has reported populations, but
have not applied for inclusion in the program: Paimiut (pop. 2) and Solomon (pop. 4). While these
communities did not report populations in years past, and it is unknown whether they would meet the
remaining eligibility criteria, they provide an example of the type of situation in which a new (previously
uninhabited) community may apply for inclusion in the program.

VII. Summary

This paper was prepared as a preliminary analysis of community eligibility issues in the CDQ Program to
facilitate development of a formal RIR/IRFA to support an FMP and regulatory amendment. NOAA GC has
issued a legal opinion which identifies inconsistencies between the CDQ community eligibility criteria
established in Federal regulations, the BSAI FMP, and the MSA. This opinion also provides guidance
regarding the interpretation and application of the criteria for community eligibility in the MSA.

ZCurrently, there are two CDQ communities with relatively low populations according to the 2000 U.S. Census: Ekuk
(pop. 2) and Ugashik (pop. 11). See Attachment 3 for the population data for all CDQ communities.
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Based on the legal analysis provided by NOAA GC, NMFS must identify an approach to rectify the existing
inconsistencies between the Federal regulations implementing the CDQ Program and the MSA. This paper
proposes two primary alternatives to be analyzed in an RIR/IRFA for Council review. The action alternative
(Alternative 2) in this amendment package would:

. revise the BSAI FMP and Federal regulations at 50 CFR 679 to match the eligibility criteria in the
MSA;

. revise Table 7 to 50 CFR 679 to list all communities that meet the eligibility criteria in the MSA;

. require that only communities listed on Table 7 would be eligible to participate in the CDQ program;

. establish a process by which new communities could apply for eligibility; and

clarify that rulemaking is necessary to amend Table 7 in the future.

As part of the regulatory changes necessary to be consistent with the MSA under Alternative 2, NMFS will
need to re-evaluate all 65 currently eligible CDQ communities and amend Table 7 to list only communities
that meet all of the statutory criteria. This paper evaluates the communities’ status against the geographic
and ANCSA -related criteria, and concludes that King Salmon/Savonoski does not meet the requirement that
a community must be a certified Native village under ANCSA. The remaining criteria (current harvests and
previously developed harvesting or processing capability) will be evaluated for the initial review draft of the
analysis. While only two primary alternatives are proposed, the Council may determine that additional
alternatives are necessary or desirable for analysis.

The CDQ groups will start developing new CDPs in late 2004, in preparation for the upcoming CDQ
allocation cycle (2006-2008). In order to plan and develop a CDP to support their CDQ allocation requests,
the CDQ groups must know which communities are eligible. In order to have a final rule by January 2005,
NMES estimates that initial review of a draft analysis will need to occur at the February 2004 Council
meeting, with final action in April 2004. Should Congress take action to make the 65 currently participating
communities permanently eligible for the CDQ Program, FMP and regulatory amendments would still be
necessary to make the eligibility criteria consistent with those in the MSA. However, depending upon the
direction of Congressional action, the re-evaluation of eligible communities may become unnecessary.

Attachments:

1. NOAA GC legal opinion dated August 15, 2003
2 Magnuson-Stevens Act, Section 305

3. List of 65 eligible communities and population
4 Draft BSAI FMP revisions
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August 15, 2003

MEMORANDUM FOR: Dr. James W. Balsiger
Administrator, Alaska Region
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THROUGH: Lisa L. Lindemang 1A [0 K —
Alaska Regional Attorney

. . , .
i A1 ﬁCwm ’
FROM: Kauren M. Smoker o —
Attomney, Alaska Region

SUBJECT: Interpretation of Magnuson-Stevens Fishery Conservation and
Management Act (MSA) language concerning community
eligibility in the Western Alaska Community Development Quota 5
(CDQ) Program

By memorandum dated June 13, 2003, you requested “written legal advice about how to interpret
and apply the criteria for community eligibility in the MSA.” See Attachment 1. The following
memorandum provides our legal opinion on the various questions you posed as well as an
opinion on your preferred interpretation.

This memorandum initially presents a review of the regulatory and statutory development of the
eligibility criteria used in the CDQ program. It then presents a brief summary of the applicable
legal standards to be applied when interpreting statutory and regulatory language. These
standards are then applied on a paragraph-by-paragraph basis to the statutory language and a
legal interpretation of the statutory eligibility criteria is presented, followed by a comparison of
the statutory language to the regulatory language to determine whether there are inconsistencies
between the two such that some action on the part of NMFS is necessary to correct an identified
inconsistency. A final section summarizing the findings of this legal analysis is provided at the
end of this memorandum.




A Statutory and Regulatory History of the Community Eligibility Criteria for the CDQ
Program

In March 1992, the Secretary of Commerce approved Amendment 18 to the Bering Sea and
Aleutian Islands Area (BSAI) Fishery Management Plan (FMP) that, among other things,
allocated one half of the BSAI pollock reserve, or 7.5% of the total allowable catch (TAC) of
pollock, to eligible communities in western Alaska.! NMFS proposed régulations to implement
the western Alaska CDQ program in October 1992 (57 Fed. Reg. 46139; October 7, 1992). The
proposed rule stated the following concerning eligible communities:

The CDQ program was proposed to help develop commercial fisheries in western Alaska
communities. These communities are isolated and have few natural resources with which
to develop their economies. Unemployment rates are high, resulting in substantial social
problems. However, these communities are geographically located near the fisheries
resources of the Bering Sea, and have the possibility of developing a commercial fishing
industry. Although fisheries resources exist adjacent to these communities, the ability to
participate in these fisheries is difficult without start-up support. This CDQ program is
intended to provide the means to start regional commercial fishing projects that could
develop into ongoing commercial fishing industries.

Id., at 46139. In order to identify eligible communities, four eligibility criteria were proposed
which had been developed by the Governor of the State of Alaska (Governor), in consultation
- with the North Pacific Fishery Management Council (Council):2

Prior to approval of a [Community Development Plan] recommended by the Governor,
the Secretary will review the Governor’s findings as to how each community(ies) meet
[sic] the following criteria for an eligible community:

(i) For a community to be eligible, it must be located within 50 nautical miles from the
baseline from which the breadth of the territorial sea is measured along the Bering Sea
coast from the Bering Strait to the western most of the Aleutian Islands, or on an island
within the Bering Sea. A community is not eligible if it is located on the Gulf of Alaska
coast of the North Pacific Ocean even if it is within 50 nautical miles of the baseline of
the Bering Sea.

(ii) The community must be certified by the Secretary of the Interior pursuant to the
Native Claims Settlement Act (Pub. L. 92-203) to be a native village.

(iii) The residents of the community must conduct more than one-half of their current
commercial or subsistence fishing effort in the waters of the Bering Sea.

(iv) The community must not have previously developed harvesting or processing
capability sufficient to support substantial fisheries participation in the BSAI, except if

1See generally, Final Rule implementing Amendment 18 to the BSAI FMP, 57 Fed. Reg. 23321, June 3,
1992. Amendment 18 was effective through December 31, 1995.

257 Fed. Reg. 46139, 46140, Oct. 7, 1992.



the community can show that benefits from an approved CDP would be the only way to
realize a return from previous investments. The communities of Unalaska and Akutan
are excluded under this provision.

Id., at 46144 (proposed section 675.27(d)(2)). Under the proposed rule, prior to approval of the
Governor’s recommendations for approval of Community Development Plans (CDPs) and CDQ
allocations of pollock, the Secretary was required to review the Governor’s findings to determine
if the eligibility criteria had been met by the communities submitting CDPs. Id. The proposed
rule also included a table that listed the communities that were determined by the Secretary to
have met the proposed criteria.’ Id., at 46145. Finally, the preamble of the proposed rule made
it clear that the communities eligible to apply for CDQ allocations of pollock were not limited to
those communities listed in the table. Id., at 46140.

A final rule implementing the CDQ Program was published on November 23, 1992.* (57 Fed.
Reg. 54936) Based on public comment, four changes were made to the proposed eligibility
criteria in the final rule, two of which are important for this analysis.’ First, the proposed
regulation at 675.27(d)(2) and the heading for Table 1 were changed to require the Governor and
Secretary to make findings on the eligibility of a community only if it is not listed on Table 1
(emphasis added). Id., at 54938. The preamble states that this change was made because the
State submitted an evaluation of the list of communities in Table 1 against the community
eligibility criteria at 675.27(d)(2) that concluded that the communities listed in Table 1 met the

3The following 56 communities were listed in proposed Table 1:
Atka, False Pass, Nelson Lagoon, Nikolski, St. George, St. Paul, Brevig Mission, Diomede/Inalik, Elim,
Gambell, Golovin, Koyuk, Nome, Savoonga, Shaktoolik, St. Michael, Stebbins, Teller, Unalakleet, Wales,
White Mountain, Alegnagik, Clark’s Point, Dillingham, Egegik, Ekuk, Manokotak, Naknek, Pilot
Point/Ugashik, Port Heiden/Meschick, South Naknek, Sovonoski/King Saimon, Togiak, Twin Hills,
Alakanuk, Chefornak, Chevak, Eek, Emmonak, Goodnews Bay, Hooper Bay, Kipnuk, Kongiganak, Kotlik,
Kwigillingok, Mekoryuk, Newtok, Nightmute, Platinum, Quinhagak, Scammon Bay, Sheldon’s Point,
Toksook Bay, Tununak, Tuntutuliak.
There are four instances where communities are listed with two names separated by a slash. In one instance, the
entry represents two separate communities (Pilot Point and Ugashik are separate, ANCSA-certified native villages).
For Diomede/Inalik and Port Heiden/Meschick, NMFS has treated these entries to be one community with alternate
names. The status of the Savonoski/King Salmon entry is discussed in detail within this memorandum.

“This final rule implemented the CDQ program for 1992 and 1993. A subsequent regulatory amendment
implemented the CDQ program for 1994 and 1995 (58 Fed. Reg. 32874, June 14, 1993). The subsequent regulatory
amendment made no changes to the criteria for community eligibility.

3The following two changes are somewhat less relevant for the purposes of this analysis: (1) language in
proposed section 675.27(d)(2)(iv) was changed from “substantial fisheries participation” to “substantial groundfish
fisheries participation” to precisely reflect the intent of the Council (see Comment 4 and Response, 57 Fed. Reg.
54936, 54938), and (2) in response to a comment requesting inclusion of Akutan, King Cove, and Sand Point as
eligible communities, NMFS responded that the Council intended the benefits of the CDQ program to be limited to
communities within a specific geographical area of western Alaska and that do not have substantial groundfish
harvesting or processing capability — because Akutan has a large groundfish processing plant, and King Cove and
Sand Point are located on the Gulf of Alaska, these communities were not included as eligible communities (see
Comment 12 and Response, I, at 54939).



criteria. Id

This change has great importance for this analysis for two reasons. First, it removed the
requirement that the State and NMFS substantively determine a community’s eligibility status
using the four eligibility criteria every CDQ allocation cycle. Under the final regulation, if a
community was listed on Table 1, it was automatically considered an eligible community for
purposes of the CDQ program and CDQ allocations. Second, this change made King Salmon an
eligible community even though King Salmon was not a community that was certified by the
Secretary of the Interior pursuant to the Alaska Native Claims Settlement Act (ANCSA) (43
U.S.C. 1601 et seq.) to be a native village.* During Council deliberations on the CDQ program,
the ANCSA certification status of King Salmon was discussed. The Council recognized that
King Salmon was not an ANCSA-certified village, but that King Salmon was pursuing
certification as a native village with the Department of the Interior. The Council meeting
transcript reflects that on April 22, 1992, the Council decided that when it received notification
of King Salmon’s certification, Table 1 would be amended to include King Salmon. However,
the following day, that condition for the village’s participation in the program was not reflected
in the final motion passed by the Council, which simply read “...that King Salmon be added to
Savonoski.” Transcript of Council deliberations on April 23, 1992; North Pacific Fishery
Management Council Minutes for the 101* Plenary Session, April 22-26, 1992, page 10. Paired
with Savonoski, King Salmon was added to the list of CDQ eligible communities on Table 1 in
the regulations.

The second important change was to proposed section 675.27(d)(2)(iii). The preamble of the
final rule states that this criterion was to be revised to change the language “waters of the Bering
Sea” to “waters of the Bering Sea and Aleutian Islands management area and adjacent waters.”
Comment 7 and Response, 57 Fed. Reg. 54936, 54938, Nov. 32, 1992. NMFS determined that
this change was appropriate in order to more accurately describe the applicable area using an
already defined term at 675.2 in order to eliminate confusion about the meaning of this criterion.
Id., at 54938. Although the preamble stated that this change would be made to the final
regulatory text, the stated change was not completely made — the portion of the phrase “and
adjacent waters” was omitted in the final regulatory text. Section 675.27(d)(2)(iii) in the final
rule references only “the Bering Sea and Aleutian Islands management area” and does not
include the reference to adjacent waters. Id., at 54944. The omission could be interpreted as a
decision to permit only harvests from the EEZ to count towards satisfying this criterion.
However, the preamble language evidences an intent that commercial and subsistence harvests
from the EEZ as well as adjacent waters, which could be interpreted to include State waters to
three nautical miles, would be considered in determining whether a community met this

6Although the preambles of the proposed and final rules state that the communities listed in Table 1 met the
eligibility criteria (see 57 Fed. Reg. 46139, 46140 (Oct. 7, 1992); and 57 Fed Reg. 54936, 54938 (Nov. 23, 1992)),
King Salmon was not an ANCSA-certified native village at the time of the rulemaking. Through letter and email,
the Department of Interior recently confirmed that King Salmon has not received ANCSA certification. Letter to
Sally Bibb, NMFS, from Joe Labay, U.S. Department of Interior, Bureau of Land Management, dated June 8, 1999;
and email to Sally Bibb from Joe Labay, dated July 22, 2003.
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criterion.

In November 1993, NMFS issued a final rule implementing a CDQ program for halibut and
sablefish harvested with fixed gear.” The preamble of the proposed rule states that the
communities that were eligible to apply for the pollock CDQ program are the same communities
that would be eligible to apply for sablefish and halibut CDQs.® As for the community eligibility
criteria, there were no meaningful differences between the halibut/sablefish and pollock CDQ
programs except for the language of the first and third criteria. The first criterion for the
halibut/sablefish CDQ program specifically stated that communities on the Chukchi Sea coast (in
addition to the Gulf of Alaska) were ineligible.® The third eligibility criterion for the
halibut/sablefish CDQ program stated that the residents of the community must conduct more
than one-half of their current commercial or subsistence fishing effort in the waters “surrounding
the community,” rather than in “waters of the BSAI management area,” the language used in the
pollock CDQ program.!® The list of eligible communities on Table 1 for the halibut/sablefish
CDQ program remained the same as those listed on Table 1 for the pollock CDQ program."

In December 1995, Amendment 38 to the BSAI FMP was implemented.”? Amendment 38
continued the western Alaska pollock CDQ program, extending it to December 31, 1998.
Amendment 38 contained no changes to the criteria for community eligibility.

In February 1996, a final rule was published that moved Table 1 in Part 675 (the list of eligible
communities for the pollock CDQ program) to Part 672 and renumbered it as Table 7.1

On June 19, 1996, NMFS issued a final rule that consolidated CDQ program regulations found at
Parts 672, 675 and 676 into Part 679." The consolidation combined the pollock and the

758 Fed. Reg. 59375, Nov. 9, 1993. The halibut/sablefish fixed gear CDQ program was codified at 50 CFR
Part 676.

857 Fed. Reg. 57130, 57142, Dec. 3, 1992.
%58 Fed. Reg. 59375, 59411, Nov. 9, 1993.
10 1d

14, at 59413.

2A proposed rule was published on September 18, 1995 (60 Fed. Reg. 48087) and the final rule was
published on December 12, 1995 (60 Fed Reg. 63654).

861 Fed Reg. 5608, February 13, 1996.

1461 Fed Reg. 31228, June 19, 1996. The preamble of the final rule states that the rule does not make any
substantive changes to the existing regulations but rather “reorganizes the management measures into a more logical
and cohesive order, removes duplicative and outdated provisions, and makes editorial changes for readability, clarity
and to achieve uniformity in regulatory language” in response to President Clinton’s Regulatory Reform Initiative.
Id. Because the rule made only non-substantive changes to existing regulations originally issued after prior notice
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halibut/sablefish CDQ regulations into one subpart, Subpart C, which included one section with
the criteria for community eligibility, section 679.30(d)(2). In doing so, some of the language
that was unique to the halibut/sablefish eligibility criteria was replaced with language used in the
pollock eligibility criteria. The new language, with references to changes from the
halibut/sablefish eligibility criteria in brackets and bold, read as follows:

Prior to approval of a CDP recommended by the Governor, NMFS will review the
Governor’s findings to determine that each community that is part of a CDP is listed in
Table 7 of this part or meets the following criteria for an eligible community:

(i) The community is located within 50 nautical miles from the baseline from which the
breadth of the territorial sea is measured along the Bering Sea coast from the Bering
Strait to the western most of the Aleutian Islands, or on an island within the Bering Sea.
A community is not eligible if it is located on the GOA coast of the North Pacific Ocean,
even if it is within 50 nautical miles of the baseline of the Bering Sea. [The
halibut/sablefish CDQ program reference to the exclusion of Chukchi Sea coastal
communities was removed.]

(ii) The community is certified by the Secretary of the Interior pursuant to the Native
Claims Settlement Act (Pub. L. 92-203) to be a native village.

(iii) The residents of the community conduct more than half of their current commercial
or subsistence fishing effort in the waters of the BSAI. [Note that the halibut/sablefish
CDQ program language of “waters surrounding the community” was not
incorporated into this criterion and only the language from the pollock CDQ
program remained.]

(iv) The community has not previously developed harvesting or processing capability
sufficient to support substantial groundfish fisheries participation in the BSAI, unless the
community can show that benefits from an approved CDP would be the only way to
realize a return from previous investments. The communities of Unalaska and Akutan
are excluded under this provision.

61 Fed. Reg. 31228, 31265-66, June 19, 1996. No changes were made to Table 7 and the list of
eligible communities with this rulemaking.

On August 12, 1996, NMFS published a final rule adding the community of Akutan to Table 7 as
an eligible community and removing the language in the fourth criterion that explicitly excluded
Akutan as an eligible community."> 61 Fed. Reg. 41744. The proposed rule noted that when the
pollock CDQ program was implemented in 1992, NMFS determined that Akutan met the first
three eligibility criteria but failed to meet the fourth because a large groundfish processing plant

and opportunity for comment, NMFS waived prior notice and delayed effectiveness under 5 U.S.C. 553(b)(B) and
(d). Id, at 31229.

15 An additional minor change made by this rulemaking moved the statement “Other Communities That Do
Not Appear on This Table May Also Be Eligible” that was within the Table into the heading for Table 7. 61 Fed.
Reg. 41744, 41745, Aug. 12, 1996.



was located within Akutan’s city limits.'* However, the Aleutian Pribilof Island Community
Development Association, a CDQ group, provided the Council and NMFS with information
showing that despite the presence of the processing plant, the city of Akutan gained little benefit
from it and in fact met the fourth criterion for community eligibility in the CDQ program."” The -
addition of Akutan to Table 7 resulted in 57 communities being listed as eligible to participate in

the CDQ program.

On October 11, 1996, the Sustainable Fisheries Act (SFA), Pub. L. 104-297, was signed into
law. Among other things, section 111 of the SFA amended the MSA at section 305(i)(1) to
include specific provisions for a western Alaska CDQ Program.'® Briefly, section 111
established a western Alaska CDQ program under which a percentage of the total allowable
catch of each Bering Sea fishery is allocated to the program, set forth community eligibility
criteria for participation in the CDQ program, and placed some temporary restrictions on the
species and amounts that could be allocated to the CDQ program. While the MSA community
eligibility criteria are similar in many respects to the regulatory criteria, they differ in some
significant ways that are discussed in more detail below.

Both the House of Representatives and the Senate prepared bills to amend the MSA in the 104"
Congress and both bills included provisions for the establishment of a western Alaska CDQ
program. The House of Representatives’ version was the Fishery Conservation and Management
Amendments of 1995 (H.R. 39). The House Report (H.R REP. NO. 104-171 (1995)) that
accompanied H.R. 39 explains that H.R. 39 would have codified the existing CDQ system for the
Bering Sea and the existing criteria for approval as a qualified CDQ community. The House
Report acknowledges that 56 communities were eligible to participate in the CDQ program at
that time. The House Report also states that because of the benefits generated by the Council’s
and NMFS’s CDQ program starting in 1992, the House Resources Committee determined that it
was important to continue the CDQ program and that, in addition to pollock, sablefish and
halibut, the program should be expanded to allow communities participating in the program the
opportunity to harvest a percentage of the total allowable catch of each Bering Sea fishery.

The Senate bill, S. 39, was the Sustainable Fisheries Act, and the Senate bill ultimately was
passed in lieu of the House bill." The Senate Report (S. REP. NO. 104-276, at 26 (1996)) that
accompanied S. 39 states that “New subsection (i) is intended to ensure that western Alaska and
western Pacific fishermen who historically fished in the U.S. EEZ are treated fairly and equitably
as intended under the Magnuson Act.” The most direct reference in the Senate Report to the
eligibility criteria states that the SFA “would establish community eligibility criteria that are

161 Fed. Reg. 24475, May 15, 1996.
Y14, at 24475-76.

BThe statutory language in the MSA for community eligibility is presented later in this memorandum in
comparison form to the current regulatory text.

Sustainable Fisheries Act, Pub. L. No. 104-297, 1996 U.S.C.C.A.N. (110 Stat. 3559) 4073.
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based upon those previously developed by the North Pacific Council and Secretary, limiting such
eligibility to those villages, including Akutan, that presently participate in the pollock and
halibut/sablefish CDQ programs.” Id., at 28.

In 1998, shortly after the passage of the SFA, NMFS expanded the CDQ program into a
multispecies program that allocated 7.5 percent of all BSAI groundfish TACs not already
covered by a CDQ program along with a pro-rata share of the prohibited species catch limit, and
a graduated percentage of BSAI crab to the CDQ program.”’ While many changes were made to
the CDQ program with the multispecies amendment, the community eligibility criteria continued
as it had been published in the consolidation rule with the subsequent change to include Akutan
— no substantive changes were made to the wording of the eligibility criteria and no changes
were proposed to Table 7.2 Neither the proposed nor the final rules included an explanation as
to how the regulatory definition of eligible community compared to the MSA language at section
305(i)(1)(B) or whether the regulatory and the statutory eligibility criteria were consistent with
each other. The definition of eligible community that was included in the final rule for the
multispecies CDQ program is the current definition of eligible community.??

By letter dated March 8, 1999, the State recommended to NMFS that eight additional
communities be deemed eligible for participation in the CDQ Program.”? After reviewing the
State’s recommendation and supporting documentation, NMFS, by letter dated April 19, 1999,
agreed with the State’s recommendations and determined that the eight communities were
eligible for the CDQ Program, bringing the total number of eligible communities to 65. In
August 2001, NMFS proposed to add these eight communities to Table 7,2 but withdrew the
change in the final rule, stating that revisions to Table 7 would be considered by NMFS in a
future rulemaking that would address a wider range of CDQ issues.” Despite their not being
listed on Table 7, these eight communities have been considered eligible for the CDQ program

2062 Fed. Reg. 43866, 43872, Aug. 15, 1997 (proposed rule); 63 Fed. Reg. 8356, Feb. 19, 1998; 63 Fed
Reg. 30381, 30398, June 4, 1998; and 63 Fed. Reg. , Oct. 1, 1998 (three final rules).

2lyith this rulemaking, the eligibility criteria in section 679.30(d)(2) were moved to the definitions section
of Part 679, section 679.2, to define the term “eligible community.”

ZThe regulatory language in the final rule for the Multispecies CDQ Program (i.e. the current regulatory
definition of eligible community) is presented later in this memorandum in comparison form to the statutory
language of the MSA.

BThe eight additional communities are Ekwok, Grayling, Levelock, Mountain Village, Napakiak,
Napaskiak, Oscarville, and Portage Creek.

266 Fed. Reg. 41664, August 8, 2001.

267 Fed. Reg. 4100, January 28, 2002.



since April 19, 1999.%

Applicable Legal Standards for Statutory Construction

Under the rules of statutory construction, the language of a statute is controlling and takes
precedence over the language of an existing regulation if the regulation is not consistent with the
statutory language. A statute is the charter for the administrative agency charged with
implementing it.?’ A regulation issued by an agency under the authority of a particular statute
therefore must be authorized by and consistent with the statute and administrative action in
excess of the authority conferred by the statute is ultra vires.2® Because Congress is the source of
a federal administrative agency’s powers, the provisions of the statute will prevail in any case of
conflict between a statute and an agency regulation implementing that statute.® Additionally,
because the legislative process culminates in an official, authoritative expression of legal

%Under the current regulations, NMFS must make determinations as to whether the communities
represented by the CDPs meet the eligibility criteria in 50 C.F.R. 679.2. During the application process for the
2001-2002 CDQ allocation cycle, a challenge was raised by one of the CDQ groups, questioning whether some of
the communities considered eligible by the State and NMFS actually met the eligibility criteria, particularly the
criterion requiring one half of a community’s current commercial and subsistence fishing effort be conducted in the
waters of the BSAIL. For the 2001-2002 allocation cycle, NMFS stated in its decision memorandum that all 65
communities were considered eligible for the 2001-2002 allocation cycle because NMFS previously approved the
State’s recommendations that the communities were eligible to participate in the CDQ program and no new
information was presented that demonstrates ineligibility. Decision Memorandum from James W. Balsiger to
Penelope D. Dalton, dated January 17, 2001.

Although none of the CDQ groups challenged the eligibility status of any of the 65 communities during the
application process for the 2003-2005 CDQ allocation cycle, in accordance with its regulations, NMFS made
determinations as to whether the communities represented by the CDPs met the eligibility criteria in section 679.2.
During its review, NMFS concluded that 57 of the communities listed in the CDPs were eligible communities and
met the requirements of 679.30(a)(1)(iv) and 679.2 by virtue of the fact that they were listed on Table 7. Letter to
Jeffery W. Bush, Deputy Commissioner, Alaska Department of Community and Economic Development, From
James W. Balsiger, dated January 17, 2003, Attachment 2, at 13-15. As for the eight remaining communities (those
communities deemed eligible in April 1999), NMFS re-reviewed the information submitted by the State in 1999 and
found that the State had applied a much broader scope than was set forth in the fishing effort criterion and had
submitted information that appeared to indicate that some of the communities probably do not meet that criterion.
Id, at 15-16. As aresult, NMFS stated that several of these eight communities may not meet all of the eligibility
criteria and therefore may not be eligible to participate in the CDQ program. Id, at 16. However, because NMFS
lacked all of the information necessary to conclude definitively that these communities were ineligible to participate,
NMFS determined that, until it can thoroughly examine all of the relevant information regarding eligibility for all
communities currently listed in the CDPs, all 65 communities represented by the CDPs were deemed eligible to
participate in the 2003-2005 allocation cycle. Id.

ZTSinger, Norman J., Sutherland Statutory Construction § 31.02 (5 ed. 1992).
21d.

29Id



standards and directives,* the deference typically afforded to an agency interpretation of a
statute will not apply when the agency’s interpretation is in conflict with a subsequently enacted
legislative mandate.*!

Prior to the SFA, the Council and NMFS interpreted the MSA as providing the authority to
develop and implement the western Alaska CDQ Program, including the criteria that would be
considered for community participation. Congress acknowledged the existence of this authority
in the legislative history for the SFA. S.REP. No. 104-276, at 27. In October 1996, when the
MSA was amended, Congress spoke to the issue of community eligibility and provided definable
boundaries for community participation in the CDQ program. And although Congress stated in
the legislative history that the SFA would establish community eligibility criteria that are based
upon those previously developed by the Council and NMFS, Congress did not use language that
is identical to the regulatory eligibility criteria. Based on the rules of statutory construction
outlined above, the eligibility criteria set forth in the MSA control and take precedence over the
regulatory criteria set forth in 50 C.F.R. § 679.2 to the extent there is any conflict between the
statutory and regulatory language. Additionally, because Congress has now specifically
addressed the issue of community eligibility for the CDQ Program, NMFS’s previous
interpretation of the MSA as providing the Council and agency the ability to implement
eligibility criteria consistent with the general provisions of the MSA cannot be maintained to the
extent that the regulatory criteria are in conflict with the statutory language of the MSA.

When there is a question concerning the interpretation of a statute, several principles of law are
applied and considered in order to interpret the statute’s meaning. These principles are known as
the rules of statutory construction. One of the guiding principles of statutory interpretation is
that when the language of the statute is clear and unambiguous and not unreasonable or illogical
in its operation, a court may not go outside the statute to give it meaning.*? This is known as the
plain meaning rule. Only statutes that are ambiguous are subject to the process of statutory
interpretation.* Ambiguity exists when a statute is capable of being understood by reasonably
well informed persons in two or more different senses.** Even if a specific provision is clearly
worded, ambiguity can exist if some other section of the statutory program expands or restricts
the provision’s meaning, if the plain meaning of the provision is repugnant to the general
purview of the act, or if the provision when considered in conjunction with other provisions of

3014, at § 27.01.

37d, at § 31.06.

32Ginger, Norman J., Sutherland Statutory Construction § 46:01(6® ed. 2000).
33 1d

31d., at § 46:04.
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the statutory program, or with the legislative history of the subject matter, import a different

meaning.*

Interpretation of the MSA eligibility criteria and determinations as to whether the
regulatory language is inconsistent or in conflict with the statutory language

This section of the memorandum provides a legal interpretation of the MSA eligibility criteria as
well as a comparison of the statutory and regulatory language to determine whether
inconsistencies or conflicts exist between the two texts. This is presented in a paragraph-by-

paragraph format.

The following is a side-by-side comparison of the regulatory® and statutory text:

Regulatory text at 50 C.F.R. 679.2

Eligible community means-a community that is
listed in Table 7 to this part or that meets all of
the following requirements:

(1) The community is located within 50 nm from

the baseline from which the breadth of the territorial
sea is measured along the Bering Sea coast from the
Bering Strait to the most western of the Aleutian
Islands, or on an island within the Bering Sea. A
community is not eligible if it is located on the GOA
coast of the North Pacific Ocean, even if it is within
50 nm of the baseline of the Bering Sea.

314, at § 46:01.

Statutory text at 16 U.S.C. 1855(i)(1

To be eligible to participate in the western

Alaska community development quota

program under subparagraph (A) a

community shall — [this introductory text makes no
reference to or incorporation of Table 7 or the
communities listed on it; each community must
meet all of following the eligibility criteria in order
to participate in the CDQ Program]

(i) be located within 50 nautical miles from the
baseline from which the breadth of the territorial sea
is measured along the Bering Sea coast from the
Bering Strait to the western most of the Aleutian
Islands, or on an island within the Bering Sea
[substantively identical to the regulatory

language];

(ii) not be located on the Gulf of Alaska coast of the
north Pacific Ocean [substantively identical to the
regulatory language at 679.2 although it omits the
regulatory clarification that even if a community
is within 50 nm of the baseline of the Bering Sea, it
is not eligible if it is located on the GOA coast of
the North Pacific Ocean];

%The regulatory text displayed in this comparison is the current regulatory language. It is also
substantively identical to the regulatory language that existed at the time of passage of the SFA.



Regulatory text at 50 C.F.R. 679.2 (con’t) Statutory text at 16 U.S.C. 1855(1)(1
(con’t)

(iii) meet criteria developed by the Governor of _
Alaska, approved by the Secretary, and published in
the Federal Register [criterion not within the

regulatory language];
(2) That is certified by the Secretary of the Interior (iv) be certified by the Secretary of the Interior
pursuant to the Native Claims Settlement Act pursuant to the Alaska Native Claims Settlement
(Pub. L. 92-203) to be a native village. Act (43 U.S.C. 1601 et seq.) to be a Native village
[substantively identical to the regulatory
language];
(3) Whose residents conduct more than half of (v) consist of residents who conduct more than
their current commercial or subsistence fishing one-half of their current commercial or subsistence
effort in the waters of the BSAI fishing effort in the waters of the Bering Sea or

waters surrounding the Aleutian Islands [statutory
language does not use the term BSAI but instead
uses the phrase “waters of the Bering Sea or
waters surrounding the Aleutian Islands”]; and

(4) That has not previously developed harvesting (vi) not have previously developed harvesting or

or processing capability sufficient to support processing capability sufficient to support
substantial groundfish fisheries participation in the substantial participation in the groundfish

BSALI, unless the community can show that benefits fisheries in the Bering Sea, unless the community
from an approved CDP would be the only way to can show that the benefits from an approved

realize a return from previous investments. The Community Development Plan would be the only
community of Unalaska is excluded under this way for the community to realize a return from
provision. previous investments [statutory language does not

use the term BSAI but instead uses the term
Bering Sea; also omits the specific exclusion of
Unalaska from the CDQ program].

Statutory criteria addressing geographical location, ANCSA certification, and consistency with
regulatory provisions

The statutory language used in paragraphs 305(i)(1)(B)(i) and (ii) (dealing with geographical
location), and paragraph (iv) (requiring ANCSA certification) is clear and unambiguous and
there is no need for interpretation. Furthermore, the language used in these paragraphs is
substantively identical to the first and second eligibility criteria within the regulatory definition
of eligible community at 679.2. Paragraph 305(i)(1)(B)(iii) is not included in the regulatory
definition but contains clear and unambiguous language and merely requires communities to
meet the regulatory criteria. Based on this comparison, no inconsistencies or conflicts between
the statutory and the regulatory language appear to exist for these paragraphs and therefore no
changes to the regulatory language are required to make it consistent with the statutory language.
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