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NOTE to persons providing oral or written testimony to the Council: Section 307(1)(I) of the Magnuson-Stevens Fishery
Conservation and Management Act prohibits any person ** to knowingly and willfully submit to a Council, the Secretary. or the
Governor of a State false information (including, but not limited to, false information regarding the capacity and extent to which a
United State fish processor, on an annual basis, will process a portion of the optimum yield of a fishery that will be harvested by
fishing vessels of the United States) regarding any matter that the Council, Secretary., or Governor is considering in the course of
carrying out this Act.
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AGENDA C-3

FEBRUARY 2008
MEMORANDUM
TO: Council, SSC and AP Members
FROM: Chris Qliver. ESTIMATED TIME
Executive Director 2 HOURS

DATE: January 28, 2008

SUBJECT: Amendment 80 Post-Delivery Transfers and Rollovers

ACTION REQUIRED
Final action on Amendment 90: post-delivery transfers and rollovers

BACKGROUND

At its December 2007 meeting, the Council released for public review an analysis of an amendment to the
Amendment 80 program that would (1) allow cooperatives to engage in post-delivery transfers to cover
quota overages, and (2) authorize rollovers of Amendment 80 limited access allocations that are projected
to be unharvested to the Amendment 80 cooperatives. The post-delivery transfer provision would be
intended to reduce the potential for enforcement actions related to unintended overages, in the event a
cooperative can acquire shares to cover an overage within a reasonable time. The rollovers of projected
unharvested Amendment 80 limited access allocations to Amendment 80 cooperatives would be intended
to reduce unharvested species allocations to ensure the TAC is utilized to the fullest extent practicable. At
this meeting, the Council is scheduled to take final action on this issue. The public review draft is attached
as Item C-3(a). '



AGENDA C-3(a)
FEBRUARY 2008

PUBLIC REVIEW DRAFT
REGULATORY IMPACT REVIEW/ INITIAL REGULATORY FLEXIBILITY ANALYSIS

For a proposed Regulatory Amendment to
Implement Amendment 90 to the Fishery Management Plan for
Bering Sea and Aleutian Islands Groundfish

A PROVISION
ALLOWING POST-DELIVERY TRANSFER OF SHARES AND
AMENDMENT 80 LIMITED ACCESS ROLLOVERS IN THE BERING SEA
AND ALEUTIAN ISLANDS AMENDMENT 80 PROGRAM

January 7, 2008

Prepared by staff of the
North Pacific Fishery Management Council
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1 Introduction

Amendment 80 established a share-based management program for non-AFA trawl catcher processors in
the Bering Sea and Aleutian Islands. Under the program, cooperatives would receive allocations of six
Bering Sea and Aleutian Islands (BSAI) groundfish species (Atka mackerel, Aleutian Islands (AI) Pacific
ocean perch, flathead sole, Pacific cod', rock sole, and yellowfin sole). Since three separate management
areas are established for both Atka mackerel and Pacific ocean perch, each cooperative will receive a total
of ten allocations. In addition to these species allocations, five allocations of prohibited species catch
(PSC) will be made under Amendment 80 (halibut, Zone 1 red king crab, C. opilio, Zone 1 C. bairdi, and
Zone 2 C. bairdi). So, each cooperative is likely to receive fifteen separate allocations under the program.
These annual allocations are binding (i.e., without provision to cover any overage or compensate for any
underage). One of the two actions under consideration for this amendment package would allow
Amendment 80 vessels to engage in post-delivery transfer of their respective shares to cover overages.

The second action under consideration by the Council is rollovers from the Amendment 80 limited access
sector (i.e., Amendment 80 qualified vessels that do not join an Amendment 80 cooperative) to the
Amendment 80 cooperatives. Amendment 80 allows vessels to join a cooperative or stay in the
Amendment 80 limited access fishery. The Amendment 80 limited access fishery would continue to
operate under a ‘race for fish’ within the combined allocation. In cases where vessels elect to stay in the
Amendment 80 limited access fishery, there is the potential that some of these fisheries could close
prematurely (e.g., due too exhausting their halibut PSC allocation). In those cases where the Amendment
80 limited access fishery is closed prior to harvesting all of their allocation, that Amendment 80 allocation
has become stranded ITAC (i.e., cannot be harvested by any other trawl vessels operating in the BSAI
area). Currently, the Amendment 80 program does not have a mechanism for unharvested allocation to
roll from the Amendment 80 limited access sector to the Amendment 80 cooperatives. This action
considers allowing rollovers of unharvested allocations from the Amendment 80 limited access fishery to
the Amendment 80 cooperatives.

This document contains a Regulatory Impact Review (Section 2) and an Initial Regulatory Flexibility
Analysis (Section 3) of a suite of alternatives to allow post-delivery transfers cooperative allocations and
authorize rollovers from the Amendment 80 limited access sector to the Amendment 80 cooperatives.
Section 4 contains a discussion of the Magnuson Stevens Act National Standards and a fishery impact
statement.

Given the amendment package addresses allocative issues for the Amendment 80 sector, the document is
expected to meet the requirements of CEQ regulations at 40 CFR Part 1500-1508 and NOAA
Administrative Order NAO 216-6 for categorical exclusion from detailed environmental review. The
proposed actions are not expected to affect the overall amount of Amendment 80 species taken in the
BSAI by the Amendment 80 sector.

This document relies on, and includes by reference, information contained in the BSAI Amendment 80
Regulatory Impact Review/Environmental Assessment/Initial Regulatory Flexibility Analysis
(NMFS/NPFMC, 2007).

! Amendment 80 conditioned the inclusion of Pacific cod in the cooperative program on receipt of an allocation of
Pacific cod by the sector. Since the sector will receive that allocation under Amendment 85, (which will be
implemented simultaneously with Amendment 80), Pacific cod will be included in the cooperative program from the
outset.
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2 Regulatory Impact Review

This chapter provides an economic analysis of the action, addressing the requirements of Presidential
Executive Order 12866 (E.O. 12866), which requires a cost and benefit analysis of Federal regulatory
actions.

The requirements of E.O. 12866 (58 FR 51735; October 4, 1993) are summarized in the following
statement from the order:

In deciding whether and how to regulate, agencies should assess all costs and benefits of available
regulatory alternatives, including the alternative of not regulating. Costs and benefits shall be
understood to include both quantifiable measures (to the fullest extent that these can be usefully
estimated) and qualitative measures of costs and benefits that are difficult to quantify, but
nonetheless essential to consider. Further, in choosing among alternative regulatory approaches
agencies should select those approaches that maximize net benefits (including potential
economic, environmental, public health and safety, and other advantages; distributive impacts;
and equity), unless a statute requires another regulatory approach.

E.O. 12866 further requires that the Office of Management and Budget review proposed regulatory
programs that are considered to be “significant”. A “significant regulatory action” is one that is likely to:

. Have an annual effect on the economy of $100 million or more or adversely affect in a material
way the economy, a sector of the economy, productivity, competition, jobs, local or tribal
governments or communities;

. Create a serious inconsistency or otherwise interfere with an action taken or planned by another
agency;

. Materially alter the budgetary impact of entitlements, grants, user fees, or loan programs or the
rights and obligations of recipients thereof; or

. Raise novel legal or policy issues arising out of legal mandates, the President’s priorities, or the

principles set forth in this Executive Order.

2.1 Purpose and Need Statement

This amendment package addresses two separate proposed actions. The first action would allow post-
delivery transfers for Amendment 80 cooperatives. The second action provides for rollovers of
unharvested allocations in the Amendment 80 limited access sector to Amendment 80 cooperatives.
Presented below is the Purpose and Need Statement associated with each action.

Post-Delivery Transfers

Participants in the Amendment 80 cooperative program are permitted to join cooperatives that
receive annual allocations of cooperative quota, which provide exclusive privileges to catch
specific amounts of Atka mackerel, AI Pacific ocean perch, flathead sole, Pacific cod , rock sole,
and yellowfin sole and halibut, Zone 1 red king crab, C. opilio, Zone 1 C. bairdi, and Zone 2 C.
bairdi prohibited species catch. Any harvest in excess of a cooperative’s quota allocation is a
regulatory violation punishable by confiscation of catch and other penalties. Since all catch is
counted against cooperative quota, the uncertainty of catch quantities and composition creates
potential for overages. A provision allowing for post-delivery transfer of cooperative quota to
cover overages could reduce the number of violations, allowing for more complete harvest of
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allocations, and reduce enforcement costs without increasing the risk of overharvest of
allocations.

Amendment 80 Limited Access Rollover

Amendment 80 allocates six target species and five PSC categories to vessels fishing in the non-
AFA trawl catcher-processor sector. Vessels may choose to form cooperatives and combine their
allocations, or they may choose to fish in an ‘Amendment 80 limited access’ fishery that
continues to operate under a ‘race for fish’ within the combined allocations. Given that each
allocation represents a cap, it is likely that the Amendment 80 limited access fishery will be
closed on one species or PSC, while leaving significant amounts of the other species unharvested.
Amendment 80 does not provide a mechanism for this unharvested fish to roll from the
Amendment 80 limited access fishery to the Amendment 80 cooperatives for harvest. Without this
provision, some amount of allocated species may be stranded in the Amendment 80 limited access
sector. Creating a mechanism to roll this unharvested amount to the Amendment 80 cooperatives
prior to the end of the year will facilitate more complete harvest and utilization of these
allocations.

2.2 Description of Alternatives

Presented below is a description of the alternatives associated with post-delivery transfers and
Amendment 80 limited access rollovers, respectively.

Post-Delivery Transfers

The Council has identified three alternatives for the post-delivery transfer action. Alternative 1 is the
status quo, under which no post-delivery transfers are permitted. Any overage at the time of landing is
considered a violation subject to a potential enforcement action. Under Alternative 2 (preliminary
preferred), post-delivery transfers of shares are permitted and would be relatively unlimited (i.e., the
number of post-delivery transfers a person may receive and their size are not limited). Post-delivery
transfers are limited to being used to cover overages. All post-delivery transfers will be permitted at any
time until the fishing season ends (December 31¥). Under Altemative 3, moderate limits are place on
post-delivery transfers. As under Alternative 2, post-delivery transfers are allowed exclusively to cover
overages. However, under Alternative 3, transfers are limited to five transfers of each species allocation.
Any post-delivery transfer of retainable species is limited to 100 metric tons of catch quota on a species
basis. Each transfer of halibut PSC is limited to 15,000 pounds. Transfers of red king crab PSC are
limited to 3,000 animals, per transfer. Each transfer of C. bairdi PSC (each zone) is limited to 10,000
animals. Finally, transfers of C. opilio PSC are limited to 35,000 animals, per transfer. All post-delivery
transfers will be permitted after a weekending date, for a period of 30 days. Below are the alternatives
under consideration by the Council for post-delivery transfers in the Amendment 80 cooperative fisheries.
Table 2-1 summarizes the differences between the various alternatives under consideration.
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Table 2-1. Summary of Amendment 80 cooperative post-delivery transfer alternatives.

Element Alternative 1 Alternative 2 Alternative 3
(status quo) (unlimited) (moderately limited)
Purpose Only for overages Only for overages
Maximum amount of
transfer allocated 100 metric tons
retainable species
Maximum amount of
transfer - halibut PSC 15,000 pounds
Maximum amount of
transfer - red king crab none 3,000 animals
PSC No post-delivery
Maximum amount of  |transfers permitted
transfer - bairdi PSC 10,000 animals
(either zone)
Maximum amount of R
transfer - opilio PSC 35,000 animals
Maximum number of .
transfers none five per species
S ‘ Prior to the season | Within 30 days of the
Time limit end (Dec. 31st) weekending date

Amendment 80 Limited Access Rollover

The Council has identified two alternatives for the rollover of unharvested Amendment 80 groundfish
allocation from the Amendment 80 limited access sector to Amendment 80 cooperatives. Alternative 1 is
the status quo, under which no rollover of unharvested Amendment 80 limited access allocation to the
Amendment 80 cooperative would be permitted. Under Alternative 2 (prelimina referred), a
mechanism to allow allocations of target species and PSC that are projected to be unharvested in the
Amendment 80 limited access fishery to roll over to the Amendment 80 cooperatives. This rollover is not
intended as a means to cover overages within the Amendment 80 cooperative sector. Below are the
alternatives under consideration by the Council for rollovers from the Amendment 80 limited access
fishery to the Amendment 80 cooperatives.

2.3 Existing Conditions

This section describes the relevant existing conditions in the different Amendment 80 fisheries. The
section begins with a brief description of the management of the fisheries under the program, followed by
descriptions of the Amendment 80 sector in the Amendment 80 fisheries, including only information
relevant to this action.

2.3.1 Management of the fisheries

The Amendment 80 program allocates a specific portion of six non-pollock groundfish species among
trawl fishery sectors. These six BSAI species include Al Pacific ocean perch (POP), Atka mackerel,
flathead sole, Pacific cod, rock sole, and yellowfin sole. These species are allocated between the
Amendment 80 sector and all other BSAI trawl fishery participants also called the BSAI trawl limited
access sector. These other trawl fishery participants include AFA catcher processors, AFA catcher
vessels, and non-AFA catcher vessels. Amendment 80 vessels are non-AFA trawl catcher/processor
vessels that, under statute and implementing regulations, may be used to fish in the Amendment 80 sector.
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