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NOTE to persons providing oral or written testimony to the Council: Section 307(1)(I) of the Magnuson-Stevens Fishery
Conservation and Management Act prohibits any person * to knowingly and willfully submit to a Council, the Secretary. or the
Governor of a State false information (including, but not limited to, false information regarding the capacity and extent to which a
United State fish processor, on an annual basis. will process a portion of the optimum yield of a fishery that will be harvested by
fishing vessels of the United States) regarding any matter that the Council, Secretary, or Governor is considering in the course of
carrying out this Act.
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AGENDA D-2(d)

FEBRUARY 2009
MEMORANDUM
TO: Council, SSC and AP Members
FROM: - Chiis Qliver A/ ESTIMATED TIME
xecutive Director 4 HOURS
DATE: January 28, 2009 ALL D-2 ITEMS

SUBJECT: Miscellaneous Groundfish Management

ACTION REQUIRED
(d) Discussion paper on BSAI bottom trawl sweep requirements.
BACKGROUND

At the June 2008 meeting, the Council initiated an analysis to require modified trawl sweeps in Bering
Sea flatfish bottom trawl fisheries. The Council requested staff bring forward a discussion paper
identifying the problem statement and alternatives that were originally analyzed with respect to this
action as part of the June 2007 Bering Sea Habitat Conservation action, BSAI Groundfish FMP
Amendment 89. The Council received the discussion paper in October 2008, but did not have time to
address this issue then. The discussion paper is attached as Item D-2(d)(1). The AP minutes relating to
this agenda item, from October, are attached as Item D-2(d)(2).

Although requiring modified sweeps for flatfish trawls in the Bering Sea was included in the preferred
alternative for Bering Sea Habitat Conservation, the modification was not included in Amendment 89.
Action was deferred because of implementation issues with regard to the practicality and enforceability
of requiring the modified sweeps on all vessels participating in the fishery. The Council received a report
in June 2008 from John Gauvin and Dr Craig Rose on additional field testing and research to resolve the
challenges of using the modified sweeps on vessels without net reels, of using clamps and other methods
to attach the discs to combination rope (two-inch diameter fabric over cable material commonly used for
trawl sweeps), and of the correct spacing of the discs to achieve the habitat benefits while also achieving
feasibility in terms of being able to roll the modified discs onto net reels and sweep or main wire
winches.

On September 8, 2008, the Council sponsored a public workshop in Seattle to discuss implementation
issues for the proposed trawl sweep modification. Mr. Gauvin and Dr. Rose presented their gear design
and field testing results, and Melanie Brown, of NMFS Alaska Region, discussed the draft regulation that
would implement the required modification. About 30 people attended, and discussed monitoring and
enforcement issues arising from the draft regulation. A report from the workshop is attached as Item D-

2(d)(3).

In October 2008, the Council’s Enforcement Committee reviewed the discussion paper and
implementation issues, and had specific comments on the enforceability of the draft regulation. The
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Committee’s October minutes are included in the discussion paper (Item D-2(d)(1)) as Appendix 2. To
address the Enforcement Committee’s concerns, an agency meeting was held in late October 2008, the
summary of which is also in the discussion paper under Appendix 2. The meeting identified that the
major outstanding enforcement issue to be resolved is the following: Can a regulatory standard that
specifies only a required clearance and spacing standard for modified gear be credibly enforced by
NMFS? In order to address this question, the agency representatives decided that an at-sea demonstration
would be necessary to view the modified gear in situ. The sea trial was organized by Mr. John Gauvin, on
the F/V Vaerdal, on January 9, 2009, in Seattle. A report from the demonstration is attached as Item D-
2(d)(4). The final conclusion of agency personnel participating in the at-sea demonstration was that at-
sea inspection of and compliance with the standards can be safe and successful, and that the regulation as
written can be credibly enforced as long as it is accompanied by a comprehensive enforcement plan
addressing both a strict penalty schedule and a plan for at-sea inspection.

With the benefit of this new information, the Enforcement Committee will meet again on February 3™,
The Committee will revisit this agenda item, and their previous minutes on this subject, and consider any
further recommendations for the Council. ‘

The Council’s actions at this meeting are described in the discussion paper in section 8, and summarized
below.

e The Council’s primary task is to review the problem statement and alternatives, and amend them
as necessary. Once the Council has adopted a problem statement and alternatives specific to this
action, staff will develop a new EA/RIR/IRFA, which can tier off the information included in
Amendment 89, and also include any new information as appropriate.

e During the development of this discussion paper, a question has been raised about the boundaries
adopted under Amendment 89 for the “wedge” and the St Matthew Island Habitat Conservation
Area. If the Council is interested in pursuing this issue, staff could investigate and evaluate these
boundary areas as part of this amendment package.

e TFinally, as part of this amendment, staff would like to include a housekeeping change to the
BSAI Groundfish FMP. The proposed change is not substantive, but would correct the
description of the Crab and Halibut Protection Area, which was effectively superseded by the
Nearshore Bristol Bay closure, and renumber certain figures in the FMP. Specific information on
this change will be included in the Initial Review Draft of the analysis.
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DISCUSSION PAPER

Trawl sweep modifications for the Bering Sea flatfish fishery
Ensuing from BSAI Amendment 89, Bering Sea habitat conservation measures

Proposed Amendment to the Fishery Management Plan for Groundfish of the Bering Sea and
Aleutian Islands Management Area

January 2009
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1 Introduction and Council motion, June 2008

In June 2008, the Council received a report on research and field testing of proposed modifications to the
trawl sweep as used in directed flatfish fishing in the Bering Sea. This report was requested by the
Council during their deliberations on Bering Sea habitat conservation measures, adopted by the Council
in June 2007 as BSAI Amendment 89, and implemented in August 2008. The proposed gear modification
was endorsed by the Council in June 2007, in order to reduce contact of the trawl gear with the seafloor,
but specific recommendations were deferred, pending further research and testing.

Following the 2008 report, the Council initiated an analysis of the proposed gear modification, and
requested staff to compile relevant information from the Amendment 89 EA/RIR/IRFA, as well as any
new information, in a discussion paper for the October 2008 meeting. The discussion paper was to include
the problem statement and alternatives relevant to gear modification from Amendment 89.

Section 2 provides a history with respect to the Council’s proposed action, and Sections 3 and 4 provide
the problem statement and alternatives from Amendment 89. Section 5 summarizes information on
research and field testing of the gear modification. Section 6 provides information on the gear
modification requirement, as well as industry feedback on the regulation based on a September 2008
workshop (the workshop report is available separately), and enforcement and compliance issues with
respect to the regulations. Section 7 discusses the reopening of an area closed under Amendment 89,
which the Council identified as an area that may be reopened following implementation of the gear
modification requirement. Section 8 identifies what the Council’s action is with respect to this agenda
item, for the February 2009 Council meeting. Appendix 1 contains the proposed regulatory language for
this amendment. Appendix 2 excerpts those comments on the final rule for Amendment 89 which are
relevant for the gear modification action.

2 History of the proposed action

In June 2007, the Council adopted a number of actions for Bering Sea habitat conservation, implemented
under BSAI Amendment 89, which was approved by the Secretary of Commerce in May 2008. The
Bering Sea habitat analysis followed on from the February 2005 Environmental Impact Statement for
Essential Fish Habitat Identification and Conservation in Alaska (EFH EIS; NMFS 2005), which
described EFH and under the auspices of which a suite of measures were implemented to conserve EFH
in the GOA and Al from potential impacts due to fishing. In 2005, the Council took no action to
implement additional conservation measures in the eastern Bering Sea, as the analysis found such
additional measures were neither required by law, nor necessary at that time. Subsequently, the Council
initiated an analysis focused specifically on nonpelagic trawl gear issues in the Bering Sea. Trawl gear
was identified with high long term effect indices (LEI) on habitat, based on the 2005 EIS evaluation, and
nonpelagic trawling uses gear that fishes constantly on the bottom. The nonpelagic trawl fishery in the
Bering Sea is widely distributed (i.e., has a large footprint). The extent of nonpelagic trawling effort has
the potential to increase with any future increases in total allowable catch (TAC) limits for flatfish
species, and the footprint may increase with the movement of fish stocks in response to global warming.

In addition to the series of area closures included in the Amendment 89 management measures, the
analysis evaluated an alternative to require gear modification for the flatfish fisheries. This alternative
would require all vessels engaged in directed fishing for flatfish in the Bering Sea to use a trawl sweep
modification intended to raise the sweeps off the seafloor while trawling. Research to develop the
appropriate type of gear modification was undertaken, and an industry workshop convened in March 2007
to discuss the necessary requirements. At the time of Council final action, in June 2007, it was determined
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that further research and refinement of the specific details of the gear modification was required. The
Council endorsed the trawl sweep modification requirement, but deferred a specific recommendation on
gear modification for the flatfish fisheries until June 2008. The Council asked that further gear testing be
undertaken in the meantime.

In the June 2007 motion, the Council also identified a roughly triangular-shaped area west of St Matthew
(often referred to as the “wedge™). Although this area was closed to non-pelagic trawl fishing as part of
the Northern Bering Sea Research Area (NBSRA), under BSAI Amendment 89, the Council indicated
that this area may be opened following the implementation of the gear modification for flatfish fishing,
discussed above.

Figure1 Portion of the Northern Bering Sea Research Area (colloquially known as the “wedge”)
that may reopen with the implementation of gear modification requirements for the
flatfish fishery.

St Matthew HCA
V///] St Lawerenca Istand HCA
Northern Bering Sea Research Area .-+ 1~ 7" 1 :
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Note: HCA = Habitat Conservation Area, areas closed to nonpelagic trawling under Amendment 89.

A representative of the flatfish trawl industry, John Gauvin, and Dr. Craig Rose, an Alaska Fisheries
Science Center researcher, made presentations to the Council at the June 2008 meeting regarding the
progress of the gear testing and their research. The Council subsequently directed staff to initiate analysis
to implement the gear modification requirement.

3 Purpose and need

The purpose of this analysis is to supplement the information provided in the BSAI Amendment 89
Bering Sea Habitat Conservation Measures EA/RIR/IRFA, with respect to gear modification in the
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Bering Sea flatfish nonpelagic trawl fishery. The purpose of the action it to protect Bering Sea bottom
habitat from the potential adverse effects of nonpelagic trawl gear used for flatfish fishing. This would be
achieved by modifying nonpelagic trawl gear used for flatfish fishing by raising the majority of the gear
off the bottom. Studies have shown that elevating the trawl sweep can reduce impacts on benthic
organisms, such as basketstars and sea whips. The Council endorsed this action in their final
recommendation on Bering Sea habitat conservation in June 2007, but was unable to approve specific
details of the gear modification component. Further research was needed in order to identify the
appropriate modification that would meet the Council’s desired performance standard. Field testing of the
modification has now been completed, and has demonstrated that the modification is workable in the
fishery. The bottom habitat is an important part of the entire Bering Sea marine ecosystem. This action is
needed to ensure ecosystem-based management is incorporated into flatfish fisheries management in the
Bering Sea.

As part of the June 2007 motion, the Council also stated that a portion of the now closed (under
Amendment 89) Northern Bering Sea Research Area may be reopened to non-pelagic trawl fishing. The
Council linked the reopening of this area, colloquially referred to as the “wedge”, to the implementation
of the proposed gear modification requirements for the flatfish fishery. The flatfish industry had identified
the area in question, the “wedge”, as important to the fishery due to purported high concentrations of
yellowfin sole and low concentrations of other bycatch species. The purpose of reopening the “wedge” is
to allow for efficient harvest of flatfish species while providing protection to this minimally fished area by
requiring modified gear. Implementing the modified gear requirement for the flatfish trawl fishery would
reduce potential impacts on bottom habitat that might result from opening this area. This action is needed
to ensure fishers can efficiently harvest flatfish as flatfish stocks are likely to shift locations in the Bering
Sea.

3.1 Council problem statement, from BSAI Amendment 89

The Council articulated a problem statement for BSAI Amendment 89, the Bering Sea Habitat
Conservation analysis, which included an examination of the gear modification alternative. That problem
statement is captured below.

The Council intends to evaluate potential new fishery management measures to protect
Essential Fish Habitat (EFH) in the Bering Sea. The analysis will tier off of the 2005
EFH Environmental Impact Statement and will consider as alternatives, open and closed
areas and gear modifications. The purpose of the analysis is to consider practicable and
precautionary management measures to reduce potential adverse effects of non pelagic
trawl fishing on EFH and to support the continued productivity of Council managed
species. Any new management measures will be developed in consideration of local
community use.

Because this action is specific to gear modification for the Bering Sea flatfish fishery, the Council may
want to consider developing a new problem statement that would be specific to this action and the
purpose and need statement.

4 Preferred Alternatives from BSAl Amendment 89

The Council adopted their preferred alternatives for Amendment 89 in June 2007. Two of the five
components of the motion relate to the gear modification action; these are copied below. One component
is to require a trawl sweep modification for directed flatfish trawl fishing in the Bering Sea, and the






