AGENDA B-7

JUNE 2009
MEMORANDUM
TO: Council, SSC and AP Members
FROM: Chris Oliver \X_ ESTIMATED TIME
xecutive Director 4 HOURS
DATE: May 26, 2009 (AL B reports)

SUBJECT: Protected Resources Report

ACTION REQUIRED
Receive report on Protected Resources issues and take action as necessary.
BACKGROUND

A. Steller Sea Lions - Update on Consultation and Schedule for Release of the Draft Status Quo
Biological Opinion

At this meeting, the Council is scheduled to receive an additional update from NMFS on the schedule for
preparation and release of the draft status quo Biological Opinion. At its April 2009 meeting, the
Council passed a motion to request that NMFS include in the draft BiOp the results of the 2009 Steller
sea lion (SSL) pup surveys and the 2009 SSL partial nonpup surveys, and also to include the information
contained in a recent paper by Maniscalco et al. (2009) on SSL natality in the Gulf of Alaska region'.
The Council’s motion also requested an update from NMFS on the degree to which incorporating this
new information may affect the BiOp schedule. A letter was sent to NMFS conveying this request from

the Council (Item B-7(a)).

On May 6, 2009, the Council received a letter from the NMFS Alaska Region announcing a delay in
issuing the draft BiOp to March 2010 (Item B-7(b)). This letter acknowledges that including additional
information will strengthen the analysis.

B._Agreement on the Conservation of Albatrosses and Petrels

The Agreement on the Conservation of Albatrosses and Petrels (ACAP) is a multinational agreement
which seeks to conserve albatrosses and petrels by coordinating international activity to mitigate known
threats to these species. The U.S. is not a party to this agreement, although the U.S. government has been
involved in discussions in recent years to consider becoming a party to this agreement. At a recent
meeting of the parties’, the countries voted to add three species of northern hemisphere albatrosses to

! Maniscalco, .M., D. Hennen, and P. Parker. 2009. Evidence for high natality rates among Steller sea lions in the
Gulf of Alaska. Alaska SeaLife Center Technical Report ASLC-0901. 28 p. (Available from Alaska SeaLife
Center, P.O. Box 1329, Seward, AK 99664-1329.)

? Parties to ACAP are Argentina, Australia, Brazil, Chile, France, Ecuador, New Zealand, Norway, Peru, South
Africa, Spain, the United Kingdom, and Uruguay.



Annex 1 — short-tailed, black-footed, and Laysan albatross. This annex lists the species of albatrosses
and petrels worldwide for which the parties “...shall take (measures) to achieve and maintain a
favourable conservation status...”. The Council will be kept informed as further information becomes
available.

C. Sea Otter Critical Habitat Designation Comment Period Extended

On Friday, May 8, 2009, the U.S. Fish & Wildlife Service (USFWS) reopened the public comment
period on agency’s proposal to designate critical habitat for the southwest Alaska Distinct Population
Segment (DPS) of the northern sea otter under the Endangered Species Act. (The proposed rule was
published on December 16, 2008, and there was an initial 60-day public comment period that closed on
February 17, 2009.) The USFWS chose to reopen the public comment period in response to a number of
requests that were received from interested parties and individuals. The current public comment period
will remain open through July 1, 2009. A public hearing is scheduled for June 18, 2009, in Anchorage.
Additional information on the northern sea otter DPS listing and proposed critical habitat designation is

available at http://alaska.fws. gov/fisheries/mmm/seaotters/criticalhabitat.htm

The Federal Register notice announcing the extended comment period was sent in a Council mailing in
mid-May 2009 (Item B-7(c)). The Council previously commented on the proposed designation of critical
habitat (letter is attached as_Item B-7(d)).

D. Cook Inlet Beluga Whales

The Council has previously indicated a desire to be kept informed of new information on the Cook Inlet
beluga whale. While Council-managed fisheries likely do not overlap the known or inferred distribution
of this Distinct Population Segment (DPS) of beluga whale (see map as Item B-7(e)), the status of this
DPS is of continuing interest to many. Listed as endangered on October 22, 2008, NMFS is now in the
process of designating critical habitat for this DPS. A Federal Register notice requesting information on
Cook Inlet beluga whales and their habitat was issued by NMFS on April 14, 2009, and sent in a Council
mailing (see Item B-7(f)). At its April 2009 meeting, the Council was advised of a lawsuit by the State
of Alaska challenging the ESA listing (Item B-7(g)). No new information on these issues is currently
available, but staff will provide the Council updates as they are available in the coming months.

E. Pacific Walrus

On May 18, 2009, the U.S. Fish & Wildlife Service agreed to undertake an analysis to determine if a
petition from the Center for Biological Diversity (CBD) to list the Pacific walrus under the Endangered
Species Act has merit (the CBD press release is attached as Item B-7(h)). The USFWS has agreed to
complete the analysis by September 10, 2009. When this analysis is completed, the USFWS will issue its
90-day finding as to whether the petition from the CBD presents substantial information that a listing
may be warranted. If so, the USFWS would undertake a year-long status review and eventually issue a
12-month finding. That document would conclude whether a listing as threatened or endangered is
warranted.

[Note: Council staff is currently proceeding with preparation of two documents relating to walrus at the
request of the Council. One is an updated discussion paper on groundfish trawl fishery interactions with
walrus in northern Bristol Bay, and a second is a discussion paper on a new emerging walrus haulout on
Hagemeister Island and options for establishing a protection zone at that site. Both documents will be
presented to the Council at a future meeting.]



AGENDA B-7(a)

North Pacific Fishery Management Coun ZuxE200

605 W. 4th Avenue, Suite 306
Anchorage, AK 99501-2252

Eric A. Olson, Chairman
Chris Qliver, Executive Director

Telephone (907) 271-2809 Fax (907) 271-2817

Visit our website: http://www.fakr.noaa.gov/npfmc

April 9, 2009

Robert D. Mecum

Acting Administrator, Alaska Region
National Marine Fisheries Service
P.O. Box 21668

Juneau, AK 99802-1668

Dear Mr. Mecum:

During its April 2009 meeting, the North Pacific Fishery Management Council received a report from
staff indicating that the draft Biological Opinion on the effects of the status quo Alaskan groundfish
fisheries on Steller sea lions (SSL) is still scheduled to be released in August 2009. Part of the staff report
on the BiOp schedule included reference to a letter received by the Council from the Marine Conservation
Alliance (MCA) that recommended incorporation of new information on Steller sea lions into the draft
BiOp, prior to its release. Based on public comment, and its concurrence with the issues raised in the
MCA letter, the Council is hereby requesting that NMFS incorporate this new information into the draft
BiOp before its release. Further, the Council would like your response as to the implications for the BiOp
schedule if the agency indeed does incorporate this new information into the BiOp. Specifically, the
information we recommend be included is as follows:

1. 2009 SSL Pup Surveys — Surveys of SSL pups are scheduled to be conducted this year. The last
work was done in 2005-2007, and this year’s surveys will provide important new information on
pup production. These surveys will provide data necessary to assess production/natality and
overall population trends which in turn should be a central part of the revised BiOp analysis and
any subsequent determinations.

2. 2009 SSL Non-pup Surveys - The overall population of the SSL western distinct population
segment (WDPS) has increased approximately 14% over the 2000-2008 period. This is the
timeframe for the existing BiOp when many of the mitigation measures we have today were put
into place. However, there has been considerable variability within subregions, and suggestions
of movement back and forth between the WDPS and the eastern segment. Data from this year’s
surveys can contribute substantially to a well-informed BiOp, especially to the extent the studies
examine the potential movement of SSLs between and within subregions. There are also
questions regarding the potential migration of animals into the eastern Gulf of Alaska counts last
year, and whether those additional 1,000 animals were of WDPS origin or had migrated from
Southeast Alaska. Therefore, it is important to evaluate both the movement of the WDPS between
the central, western, and eastern areas of the Gulf of Alaska, as well as movement of the EDPS
between the eastern Gulf and Southeast Alaska. Given that animals from the WDPS have been
observed moving eastward into Southeast Alaska in the past, and with a finding of EDPS animals
moving into the WDPS, this could raise questions regarding not only the status of the eastern
Gulf of Alaska population, but the larger question of the treatment of the WDPS and the EDPS as
separate population units.



3. Reproductive Rates — The question of overall reproductive success (natality) as a factor affecting
population trajectory and recovery remains very much in debate. In developing the SSL
Recovery Plan, NOAA relied primarily on one study (Holmes, et al 2007) which was based on
work in the central Gulf of Alaska. Follow-up studies by Maniscalco and others have recently
been released (Alaska Sea Life Center Technical Report ASLC-0901), and their results
significantly contradict the results of the 2007 Holmes et al study.

We believe strongly that it is critical to include this new information in the BiOp as it has the potential to
significantly affect the findings within that BiOp. The natality information in particular, from Holmes et
al, appeared to underpin the chronic nutritional stress findings in the Steller sea lion recovery plan. The
new natality information that we are requesting be included in the BiOp could potentially affect those
original views relative to nutritional stress and related fisheries interactions.

The Council recognizes that incorporation of this information could potentially delay release of the draft
BiOp, and we request that you provide us with your best indication of how the BiOp schedule might be
affected. On behalf the Council, thank you for your serious consideration of this request.

Sincerely,

%(-ﬂu/—

Eric A. Olson
Chairman

CC:  Dr. James Balsiger

Dr. Douglas DeMaster
Ms. Kaja Brix

W\Hal\Users\bwilsom\NPFMC letter_NMFS_MCA letter_BiOp Schedule_040109.doc



AGENDA B-7(b)
JUNE 2009
UNITED STATES DEPARTMENTOFC_ ... _..__

National Oceanic and Atmospheric Administration
National Marine Fisheries Service

PO. Box 21668

Juneau, Alaska 99802-1668

May 6, 2009

Eric Olson, Chairman

North Pacific Fishery Management Council
605 W. 4™ Avenue, Suite 306

Anchorage, Alaska 99501-2252

Dear Mr. Olson:

Thank you for your letter requesting that the National Marine Fisheries Service consider the
inclusion of new data into the Biological Opinion (BO) on the federal groundfish fisheries. These
data include: 1) 2009 Steller sea lion pup counts scheduled for this summer’s field season; 2)
non-pup surveys in portions of southeast Alaska and the Gulf of Alaska aimed at evaluating
hypotheses about the influence of survey timing and emigration/immigration on the 2008 non-
pup survey (also scheduled for 2009 field season); and 3) a draft of a report by Maniscalco et al.
from the Alaska Sea Life Center (Technical Report ASLC-0901).

In this particular case, we believe that the new surveys can potentially reduce uncertainty and
controversy about important elements in our analysis. Given the current schedule, this
information would have been collected, but not integrated into the analysis. Additionally, while
we have both the draft Maniscalco report and a review we requested of the report by the Alaska
Fisheries Science Center, the authors have not had a chance to fully consider and respond to the
reviews. With a relatively short extension of the BO schedule, we can incorporate all of this
information into the analyses, interpret information pertinent to understanding trends in
abundance and reproduction in light of these new data, and produce a BO that provides a
stronger analysis of the effects of the groundfish fisheries on Steller sea lions and their critical
habitat. We will plan to have the BO available for Council consideration in March 2010.

Sincerely,

%\, Robert D. Mecum
Acting Administrator, Alaska Region

cc:  KajaBrix
Samuel Rauch
Sue Salveson

ALASKA REGION - www.fakr.noaa.gov
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AGENDA B-7(c)
JUNE 2009

Federal Register/Vol. 74, No. 88/Friday, May 8, 2009/ Proposed Rules

provided on the Web site for submitting
comments.

For ECFS filers, if multiple docket or
rulemaking numbers appear in the
caption of this proceeding, filers must
transmit one electronic copy of the
comments for each docket or
rulemaking number referenced in the
caption. In completing the transmittal
screen, filers should include their full
name, U.S. Postal Service mailing
address, and the applicable docket or
rulemaking number. Parties may also
submit an electronic comment by
Internet e-mail. To get filing
instructions, filers should send an e-
mail to ecfs@fcc.gov, and include the
following words in the body of the
message, "‘get form.” A sample form and
directions will be sent in response.

Paper Filers: Parties who choose to
file by paper must file an original and
four copies of each filing. If more than
one docket or rulemaking number
appears in the caption of this
proceeding, filers must submit two
additional copies for each additional
docket or rulemaking number.

Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail
(although we continue to experience
delays in receiving U.S. Postal Service
mail). All filings must be addressed to
the Commission’s Secretary, Office of
the Secretary, Federal Communications
Commission.

The Commission’s contractor will
receive hand-delivered or messenger-
delivered paper filings for the
Commission's Secretary at 236
Massachusetts Avenue, NE., Suite 110,
Washington, DC 20002. The filing hours
at this location are 8 a.m. to 7 p.m. All
hand deliveries must be held together
with rubber bands or fasteners. Any
envelopes must be disposed of before
entering the building,

Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300
East Hampton Drive, Capitol Heights,
MD 20743.

U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 445 12th Street, SW.,
Washington, DC 20554.

People with Disabilities: To request
materials in accessible formats for
people with disabilities (braille, large
print, electronic files, audio format),
send an e-mail to fcc504@fcc.gov or call
the Consumer & Governmental Affairs
Bureau at 202—418-0530 (voice), 202~
418-0432 (tty).

Parties shall send one copy of their
comments and reply comments to Best
Copy and Printing, Inc., Portals II, 445

12th Street, SW., Room CY-B402,
Washington, DC 20554, (800) 378-3160,
e-mail FCC@BCPIWEB.com. Comments
filed in response to this document will
be available for public inspection and
copying during business hours in the
FCC Reference Information Center,
Portals 11, 445 12th Street, SW., Room
CY-A257, Washington, DC 20554, and
via the Commission’s Electronic
Comment Filing System (ECFS) by
entering the docket number, WT Docket
No. 08-165. The comments may also be
purchased from Best Copy and Printing,
Inc., telephone (800) 378-3160,
facsimile (202) 488-5563, or e-mail
FCC®BCPIWEB.com.

Federal Communications Commission.
James D. Schlichting,

Acting Chief, Wireless Telecommunications
Bureau.

[FR Doc. E8-10815 Filed 5-7-09; 8:45 am|)
BILLING CODE P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[FWS-R7-ES-2008-0105; 92210-1117-
0000-B4]

RIN 1018-AV92

Endangered and Threatened Wildlife
and Plants; Designation of Critical
Habitat for the Southwest Alaska
Distinct Population Segment of the
Northern Sea Otter (Enhydra lutris
kenyoni)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; reopening of
public comment period; notice of public
hearing.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce the
reopening of the public comment period
on our proposal to designate critical
habitat for the southwest Alaska Distinct
Population Segment (DPS) of the
northern sea otter (Enhydra lutris
kenyoni) under the Endangered Species
Act of 1973, as amended (Act). This
action will provide all interested parties
with an additional opportunity to
submit written comments on our
December 16, 2008, proposed rule to
designate approximately 15,225 square
kilometers (km?) (5,879 square miles
(mi2)) as critical habitat.

DATES: We are reopening the comment
period until July 1, 2009. For more
information, see Public Comments
Solicited section below.

ADDRESSES:

Public Comments: You may submit
information by one of the following
methods:

» Federal eRulemaking Portal: http.//
www.regulations.gov. Follow the
instructions for submitting comments.

e U.S. mail or hand-delivery: Public
Comments Processing, Attn: FWS—-R7-
ES-2008-0105; Division of Policy and
Directives Management; U.S. Fish and
Wildlife Service; 4401 N. Fairfax Drive,
Suite 222; Arlington, VA 22203.

Public Hearing: We will hold one
public hearing on June 18, 2009, at the
Z.]. Loussac Library in Anchorage,
Alaska. There will be an informational
meeting with a questions and answer
session from 7 p.m. to 7:30 p.m. and we
will accept public comments verbally
from 7:30 p.m. to 9:30 p.m. In addition
to having the opportunity to provide
oral comments in person, telephone
access will be provided for this hearing.
Contact the Marine Mammals
Management Office (see FOR FURTHER
INFORMATION CONTACT) for more
information about this public hearing.

We will post all information received
on http://www.regulations.gov. This
generally means that we will post any
personal information you provide us
(see the Public Comments Solicited
section below for more details).

FOR FURTHER INFORMATION CONTACT:
Douglas M. Burn, Marine Mammals
Management Office, U.S. Fish and
Wildlife Service, 1011 East Tudor Road,
Anchorage, AK 99503; telephone 807/
786-3800; facsimile 907/786-3816. If
you use a telecommunications device
for the deaf (TDD), call the Federal
Information Relay Service (FIRS) at
800-877-8339.

SUPPLEMENTARY INFORMATION:

Background

On December 16, 2008, we published
a proposed rule to designate
approximately 15,225 square kilometers
(km2) (5,879 square miles (mi2)) as
critical habitat for the southwest Alaska
DPS of the northern sea otter (73 FR
76454). We accepted public comments
on this proposed rule for 60 days,
ending on February 17, 2009. During
that period, we received 15 submissions
from various individuals, communities,
and organizations. Recognizing that the
original public comment period
partially overlapped with the holiday
season, we are reopening the public
comment period to provide additional
time for concerned individuals to
provide input on the proposed
designation.

We intend that any final action
resulting from this proposal will be as
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accurate and as effective as possible.
Therefore, we request comments or
suggestions on this proposed rule. We
particularly seek comments concerning:

(1) The reasons why we should or
should not designate habitat as “critical
habitat’”” under section 4 of the Act {16
U.S.C. 1531 et seq.), including whether
there are threats to the species from
human activity, the degree of which can
be expected to increase due to the
designation, and whether the benefit of
designation would outweigh threats to
the species caused by the designation,
such that the designation of critical
habitat is prudent.

(2) Specific information on:

¢ The amount and distribution of
habitat of the southwest Alaska DPS of
the northern sea otter,

¢ What areas occupied at the time of
listing and that contain features
essential for the conservation of the
species we should include in the
designation and why, and

« What areas not occupied at the time
of listing are essential to the
conservation of the species and why.

(3) Land use designations and current
or planned activities in the subject areas
and their possible impacts on proposed
critical habitat.

(4) Any foreseeable economic,
national security, or other potential
impacts resulting from the proposed
designation and, in particular, any
impacts on small entities, and the
benefits of including or excluding areas
that exhibit these impacts.

(5) Any areas that might be
appropriate for exclusion from the final
designation under section 4(b)(2) of the
Act.

(6) Special management
considerations or protections that the
proposed critical habitat may require.

(7) Whether we could improve or
modify our approach to designating
critical habitat in any way to provide for
greater public participation and
understanding, or to better
accommodate public concerns and
comments.

We are also in the process of
preparing a draft Economic Analysis of
the proposed critical habitat
designation, which will be made
available for public review and
comment. We will publish a separate
Notice of Availability for the draft
Economic Analysis.

Public Comments Solicited

We will accept written comments and
information we receive on or before July
1, 2009. You may submit comments and
materials concerning the proposed rule
by one of the methods listed in the
ADDRESSES section.

If you submit a comment via http://
www.regulations.gov, your entire
comment—including your personal
identifying information—will be posted
on the Web site. If your submission is
made via a hardcopy that includes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will post all hardcopy comments on
http://www.regulations.gov. Comments
previously submitted on the December
16, 2008 proposed rule (73 FR 76454)
need not be resubmitted, as they have
been incorporated into the public record
and will be fully considered in
preparation of the final rule. Comments
submitted during this reopened
comment period also will be
incorporated into the public record and
will be fully considered in the final rule.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this notice, will be
available for public inspection on
http://www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Marine Mammals Management
Office (see FOR FURTHER INFORMATION
CONTACT).

You may obtain copies of the
proposed rule on the Internet at
http://www.regulations.gov, or by mail
from the Marine Mammals Management
Office in Anchorage, Alaska.

Author

The primary author of this package is
the Marine Mammals Management
Office, U.S. Fish and Wildlife Service,
1011 East Tudor Road, Anchorage, AK
99503.

Authority

The authority for this action is the
Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.).

Dated: April 29, 2009.

Will Shafroth,

Deputy Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. E9-10715 Filed 5-7-09; 8:45 am])
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300
[Docket No. 090223227-8691-01]
RIN 0648—-AX63

Electronic Filing of Trade Documents
for Fishery Products

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Advance notice of proposed
rulemaking; request for comments.

SUMMARY: NMFS issues this advance
notice of proposed rulemaking to
announce that it is revising procedures
to file import and export documentation
for certain fishery products to meet
requirements of the SAFE Port Act of
2006, the Magnuson-Stevens Fishery
Conservation and Management Act,
other applicable statutes, and
obligations that arise from U.S.
participation in regional fishery
management organizations. Specifically,
NMFS intends to integrate the collection
of trade documentation within the
government-wide International Trade
Data System and require electronic
information collection through the
automated internet portal maintained by
the United States Customs and Border
Protection. NMFS is seeking advance
public comment on the feasibility of
electronic reporting by parties involved
in an import or export transaction for
applicable seafood products.

DATES: Written comments must be
received by August 6, 2009.

ADDRESSES: Written comments on this
action and requests for background
information should be addressed to
Christopher Rogers, Trade and Marine
Stewardship Division, Office of
International Affairs, NMFS. Comments
and requests, identified by 0648-AX63,
may be submitted by any of the
following methods:

e Federal e-Rulemaking portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

®Mail: Christopher Rogers, Trade and
Marine Stewardship Division, Office of
International Affairs, NMFS, 1315 East-
West Highway, Room 12657, Silver
Spring, MD 20910.

e Fax: 301-713-9106, Attn:
Christopher Rogers.

Instructions: All comments received
are a part of the public record and will
generally be posted to htip://
www.regulations.gov without change.

‘e






