AGENDA B-9

JUNE 2005
MEMORANDUM
TO: Council, SSC and AP Members
ESTIMATED TIME
FROM: Chris Oliver QQ foe

Executive Director

DATE: May 26, 2005

SUBJECT: Protected Resources Report

ACTION REQUIRED
Receive report on Protected Resources issues and take action as necessary.

BACKGROUND

A. Whale Information Update
Marine Mamma] Commission Killer Whale Workshop

On April 19-21, 2005 the Marine Mammal Commission (MMC) convened a workshop on the
“Ecological Role of Killer Whales in the North Pacific Ocean”. The workshop was held because of a
directive the MMC received from Congress to “review available evidence regarding the theory that rogue
packs of killer whales are wiping out discrete populations of the most endangered marine mammals”. A
copy of the agenda for the meeting is attached as Item B-9(a).

Killer whale experts and researchers from academia, state and federal agencies, and private groups from
the U.S. and Canada addressed this issue by focusing on the state of knowledge of killer whales and their
role in the North Pacific ecosystem in these general topic areas:

Ecotype, population structure, and abundance
Movement patterns

Predation and diet composition

Bioenergetics

The group also received a report on a recent incursion of killer whales into Hood Canal in Washington
and the consequent effect on the resident harbor sea population in Hood Canal.

The workshop included time to review and discuss evidence of killer whale predation on marine
mammals, the effects of this predation on prey populations, and research needs. A second follow-up
workshop will be convened in August to focus on killer whale management and research. The MMC will
submit a report on the results of these workshops to Congress.



Note: The current Alaska Marine Mammal Stock Assessment (Angliss and Lodge 2004)' recognizes two
stocks in Alaska: eastern North Pacific northern resident and eastern North Pacific transient. During the
MMC workshop, participants noted that a third killer whale ecotype may eventually be recognized in the

North Pacific, the “offshore” ecotype, but data are lacking on its distribution, abundance and feeding
behavior to more firmly identify this group at this time.

Alaska Cetacean Survey

The National Marine Mammal Laboratory has chartered a vessel for a research cruise to document killer
whale abundance and distribution in the GOA and BSAI and North Pacific right whale distribution and
movement patterns in the southeastern Bering Sea. The cruise will occur from May 31 through July 11,
2005. Killer whale data will be collected primarily in the central and eastern Aleutian Islands and the
Alaska Peninsula areas and will involve gathering information on killer whales inside and outside Steller
sea lion critical habitat. The right whale research will focus on attaching satellite tags to some animals
and documenting location and movements using acoustic recording instruments. A copy of the cruise
plan is attached as Jtem B-9(b).

B. Steller Sea Lion Recovery Team

The Steller Sea Lion Recovery Team will meet August 15-19, 2005 in Homer to review and finalize the
draft Steller Sea Lion Recovery Plan. Dr. Bob Small, Chairman of the Recovery Team, reports that most
sections of the plan are now completed, although the Recovery Team still needs to work on the recovery
criteria and some section narratives. A revised Table of Contents for the SSL Recovery Plan is attached
as Item B-9(c). When the draft Recovery Plan is available, the Council may wish to review and comment
on the Plan; copies will be made available to the Council when the Plan is released.

C. Board of Fisheries/Council Joint Meeting on State Pollock Fishery

In early 2005, the Council was notified by the Alaska Board of Fisheries (BOF) that the BOF intended to
consider a request to open certain State waters to a pollock trawl fishery. Some of these State waters are
currently closed under Federal Steller sea lion protection regulations. On February 25, 2005, the Council
and BOF met jointly to receive a briefing from NMFS and Council staff on some of the potential issues
surrounding a proposed State pollock fishery in SSL closed areas. At that time the BOF was considering
opening some State waters, but had not yet approved a fishery. At its March 7-13 meeting, the BOF took
action on a proposal, but tabled their motion until October 2005 pending a review by the Joint Protocol
Committee.

During the April 2005 Council meeting, the Council received a request from the BOF to review the
tabled motion (attached as Item B-9(d). The Council reviewed some of the issues surrounding the
proposed State pollock fishery, including particularly concerns over the possibility the action would
trigger reinitiation of formal Section 7 consultation on the Federal groundfish fisheries for pollock,
Pacific cod, and Atka mackerel. In response to the BOF request, particularly in light of the concerns the
Council has previously expressed about a new SSL formal consultation, the Council formed a committee,
comprised of Council and BOF members, to review the recent BOF action.

The Interim Joint Protocol Committee met May 25, 2005 to discuss the proposed action. The Committee
reviewed the BOF proposals and discussed some of the issues associated with the proposals including
how the proposed State pollock fisheries might affect the current SSL Biological Opinion and whether

! Angliss, R.P. and K.L. Lodge. 2004. Alaska Marine Mammal Stock Assessments, 2003. NOAA Technical
Memorandum NMFS-AFSC-144. 230 p.



the proposed fisheries might trigger reinitiation of formal Section 7 consultation on the Council’s P. cod,
Atka mackerel, and pollock fisheries. The Committee agreed to continue to work on these proposals and
to develop possible alternatives. The Committee outlined data needs and a schedule of meetings to
continue work on the proposals. Minutes of the Committee’s meeting will be provided to the Council
soon.

D. Trawl Closure Request from St. George

The Council and NMFS have received a letter from the St. George Traditional Council regarding their
March 30 request for larger trawl fishery closures around certain Steller sea lion haulouts on St. George
Island. This letter is attached as Item B-9(e). The St. George Traditional Council’s letter responds to
some of the public testimony received at the April Council meeting. NMFS staff will be available to
brief the Council on this issue.

On May 25, 2005 the St. George Traditional Council sent a follow-up letter to the Council requesting that
the Council consider, at its June 2005 meeting, the previous request for a review and possible
reconsideration of expanded trawl closures around haulouts on St. George Island. The May 25 letter is

Item B-9(f).

E. Seabird Information Update

NMEFS/US Fish & Wildlife Service Annual Seabird Meeting

On May 11-12, 2005 seabird researchers with the NMFS and U.S. Fish & Wildlife Service met at the
Alaska Fisheries Science Center to discuss issues of mutual interest, including reviews of seabird
incidental take reduction in Alaskan longline and trawl fisheries. An agenda for that meeting is attached
as Item B-9(g). Information of interest to the Council will be provided at the Council’s June meeting or
in a follow-up Council mailing.

The meeting attendees noted that there is continued public interest in the incidental take of seabirds,
particularly albatrosses, in Alaska longline fisheries. The group also discussed the lack of seabird injury
and mortality data from the unobserved halibut fishery. The Council is currently considering changes in
the observer program that could include requirements for observers in this fishery.

Exempted Fishing Permit to test IWG

The Council previously approved granting an Exempted Fishing Permit (EFP) to the North Pacific
Longline Association (NPLA) to test Integrated Weight Groundline longline gear as a seabird avoidance
measure. The EFP is in final review in the NMFS Alaska Region, and information on issuance of the
permit to NPLA should be available at the June Council meeting. Thorn Smith will provide an update
during the public comment period.



Item B-9(a)
June 2005

DRAFT Agenda
Review of Available Information on the
Ecological Role of Killer Whales in the North Pacific Ocean
Marine Mammal Commission

April 19-21, 2005
Red Lion Hotel on Fifth Avenue
Seattle, WA

Congress’ directive to the Marine Mammal Commission is to “review available evidence regarding the
theory that rogue packs of killer whales are wiping out discreet populations of the most endangered
marine mammals.”

The objectives of this workshop are (1) identify key questions regarding the ecological role of killer
whales, (2) review available evidence pertaining to those questions, and (3) identify important gaps in
our understanding of the ecological role of killer whales.

Tuesday, April 19" - San Juan Whidbey Room

8:30 - 9:00 Arrival and Coffee
9:00 - 9:15 Introductions and Opening Remarks
9:15 - 9:45 Causes and Ecological Consequences of Ecotypic Population Structure in

Killer Whales (Lance Barrett-Lennard)

9:45-10:00 Clarifying Questions
10:00 - 10:30 Movement Patterns of North Pacific Transient Killer Whales
(Marilyn Dahlheim)
10:30 - 10:45 Clarifying Questions
10:45-11:00 Break
11:00-11:30 Population Biology of Killer Whales and their Prey (Paul Wade)
11:30-11:45 Clarifying Questions
11:45-12:15 Food Habits of North Pacific Killer Whales: A Review (Craig Matkin) and

Chemical Aspects of Feeding Ecology of Killer Whales (Peggy Krahn)
12:15-12:30 Clarifying Questions

12:30-2:00 Lunch (on your own)

2:00 - 2:30 Killer Whales and Ocean Food Webs (Jim Estes)
2:30 - 2:45 Clarifying Questions



2:45-3:15 Killer Whale Energetics: How the Balance Between Energy Demand and
Intake Can Affect Marine Mammal Prey Populations in the North Pacific

(Terrie Williams)
3:15-3:30 Clarifying Questions
3:30-3:45 Break

Tuesday, April 19" - San Juan Whidbey Room

3:45-4:15 Guerillas in the Midst: Observations and Comments on Prey Specialization
in Killer Whales and Their Role in Marine Ecosystems (Bob Pitman)

4:15-4:30 Clarifying Questions

4:30-5:00 Thoughts on Ecosystem Dynamics with Terrestrial Carnivore Loss and
Replacement (Joel Berger)

5:00-5:15 Clarifying Questions
5:15-5:30 Closing Remarks and Adjourn

Wednesday, April 20" - San Juan Whidbey Room

8:30-9:00 Arrival and Coffee

9:00 - 9:15 Introduction to the Day’s Activities

9:15-9:45 Case Study Presentation: Transient Killer Whales in Hood Canal (Steve
Jeffries, Josh London)

9:45-10:00 Guidance for Regional Breakout Groups

10:00 - 12:00 Breakout Groups by North Pacific Geographic Regions

(San Juan Whidbey Room - Gulf of Alaska through the Bering Sea, Lopez B
Room - British Columbia through southeast Alaska, and Vashon Room -
California through Washington)

= What do we know (agree on) about killer whale predation on
marine mammals within the region?

»  What can we infer about the ecological role(s) of killer whale
predation in the region, and how confident are we in those
inferences?

= What research is necessary to improve our understanding of the
potential impacts of killer whales on other marine mammals in
the region?

12:00-1:30 Lunch (on your own)




1:30 - 3:00 Plenary Discussion
Reports from Geographic Region Breakout Groups
Discussion of Areas of Convergence and Divergence
3:00-3:15  Break
3:15-3:30 Guidance for Research Needs Breakout Groups

Wednesday, April 20" - San Juan Whidbey Room

3:30 - 5:00 Breakout Groups for Research Needs Discussion by Subject Area

(San Juan Whidbey Room - Ecosystem Connections, Lopez B Room - Killer
Whale Population Biology, and Vashon Room - Killer Whale Nutrition and
Energetics)

*  What are the key questions in each subject area?

=  What research is required to address these questions?

* What research is currently being conducted?

»  What resources would be needed to carry out the research?

5:00 Adjournment

Thursday, April 21* - San Juan Whidbey Room

8:30 - 9:00 Arrival and Coffee

9:00 - 10:30 Reports from Subject Area Breakout Groups
10:30 — 10:45 Break

10:45 - 12:30 Plenary Discussion

= Discussion of Subject Area Breakout Group Reports
= Process for Developing a Research Framework

12:30-1:00 Closing Remarks and Final Adjournment
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May 25, 2005

MEMORANDUM FOR: Distribution

FROM: John Bengston i‘,(('( W 9 ( @

Director, NMML

SUBJECT: Cruise Announcement (31 May to 11 July, 2005)
Alaska Cetacean Survey

Scientists from the National Marine Mammal Laboratory aboard the chartered vessel F/V Alaskan
Enterprise will be conducting research on killer whale abundance and distribution in the Gulf of
Alaska, Bering Sea and Aleutian Islands, and right whale distribution and movements in the
southeastern Bering Sea. The cruise will be conducted from 31 May to 11 July, 2054. The principle
investigator for the cruise is Dr. John Durban, who will be on board the vessel for the entire cruise.
The F/V Alaskan Enterprise is a crabber-processor, 150 feet in length and 38 feet wide. A Scientific
Research Permit has not been obtained for this cruise because the cruise does not involve fishing.

A copy of the cruise plan has been attached for your information.

The primary objective of this research is to determine the abundance, distribution and movements of
killer whales, and to satellite tag and record acoustics of North Pacific right whales. The killer whale
portion of the survey will focus on waters around the central and eastern Aleutian Islands and the north
and south side of the Alaska Peninsula, and will involve operations in Steller sea lion critical habitat
periodically throughout the cruise. There will be no fish sampling either inside or outside critical
habitat during this survey. All marine mammal research conducted during this cruise is authorized
under MMPA permit number 782-1719-00. For further information, contact Paul Wade (206-526-
4021), John Durban (206-526-4539), or John Bengtson (206-526-4016), National Marine Mammal
Laboratory, Alaska Fisheries Science Center, National Marine Fisheries Service, 7600 Sand Point
Way NE, Seattle, WA 98115.

Attachment

Distribution:
F/AKC - D. DeMaster, J. Herring
F/AKC] - G. Staufer, R, Nelson
F/AKC2 - P. Livingston
F/AKC4 - S. Ignell
F/AKR - J. Balsiger, K. Brix, S. Capron
F/EN - J. Passer, J. Kingeter (Juneau), M. Gonzales (Anchorage), K. Hansen (Kodiak)
USCG D17 - Commander (OLE/PPI) .
ADF&G - W. Regelin
NPFMC - C. Oliver
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Cruise Plan

2008 Killer Whale / Right Whale Survey
Western Gulf of Alaska, Aleutian Islands and SE Bering Sea

National Marine Mammal Laboratory, Alaska Fisheries Science Center, NOAA Fisheries
Seattle, Washingion 98115

SUMMARY

This survey will constitute the fifth consecutive year of a study conducted by the National Marine
Mammal Laboratory (NMML) to assess killer whale (Orcinus orca) population biology in the
western Gulf of Alaska, :Aleutian Islands and Bering Sea. The focus of the 2005 study will be
movements and stock stiucture of killer whales in this area. The survey also includes the second
year of a study of moverents and habitat use of endangered North Pacific right whales
(Eubalaena japonica) in the southeastern Bering Sea. The survey will be conducted aboard the
F/V Alaskan Enterprise, which will be chartered by NMML from 31 May to 11 July, 2005. The
chief scientist on the cruise will be Dr. John Durban. The survey will be divided into three legs,
each with a specific focus:

e Leg1 (31 Mayto 13 June) will depart from Kodiak and end in Dutch Harbor, and will
focus on documénting the movement patterns of mammal-eating killer whales in the

coastal waters of the Alaska Peninsula, eastern Aleutian Islands, and SE Bering Sea. A

o Leg2 (13 June to 27 June) will start and end in Dutch Harbor, and focus on determining
the stock structure of both mammal-eating and fish-eating killer whales in coastal and
oceanic waters around the central Aleutian Islands.

o Leg3 (27 June to 11 July) will start and end in Dutch Harbor and will focus on locating
North Pacific Right whales in the SE Bering Sea, for the purpose of documenting their
movement patterns and habitat use.

BACKGROUND

Killer Whale Surveys -

The documented declines of several pinniped species, notably Steller sea lions (Eumetopias
Jubatus), and sea otters (Enhydra lutris) in the western Gulf of Alaska, Aleutian Tslands and
Bering Sea have generated a range of hypotheses regarding possible causes. One recent
hypothesis suggests that killer whale predation may be responsible for these declines (Springer et
al. 2003). Evaluation.and testing of this hypothesis requires empirical data on the abundance,
distribution, movernents, stock structure and feeding ecology of killer whales in this area.
Although killer whale population size and stock structure is well documented for the waters of
southeastern Alaska and Prince William Sound (Dahlheim ef al. 1997, Matkin et al. 1999),
relatively little data exist for killer whales in Alaskan waters west of Kodiak Island.
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Between 2001 and 2003, the Cetacean Assessment and Ecology Program of NMML conducted
wide-ranging ship-based surveys with an aim of providing comprehensive baseline information on
iller whales in the waters of the Gulf of Alaska and Aleutian Islands. Specific research objectives
included estimating killer whale abundance in coastal waters between the Kenai Fjords region of
southcentral Alaska to the central Aleutian Islands using line-transect and mark-recapture
techniques, examining distribution and movement patterns of killer whale groups, and determining
the ecotype of killer whale groups using this area.

These surveys documented three distinct types of killer whales using these coastal waters in
summer months. These types are analogous to the three “ecotypes”, termed “resident”,
“transient”, and “offshores”, that have been described from the coastal waters elsewhere in the
NE Pacific (Bigg ef al. 1987, Ford er al. 1994). These distinct types of killer whales can be
distinguished based on genetics, acoustics and morphology, and they also differ notably in their
feeding ecology (Ford 1989, Ford et al. 1998, Barvett-Lennard 2000, Hoelzel et al. 1998, Saulitus
et al. 2000). Residents are known to be fish-eaters, in contrast to transients that feed on marine
mammals. Relatively few feeding observations have been made for the offshore type, but initial
data would suggest that they may also be fish-eaters. Chemical analyses of skin and blubber
biopsies collected by NMML from killer whales in the Gulf of Alaska and Aleutian Islands
indicate that these dietary preferences of the ecotypes also exist in this area (Herman et al. in
press).

In 2004, NMML focused killer whale survey effort on “hot spots” that were identified from the
baseline data on killer whale distribution from the 2001-2003 surveys. Specifically, research effort
was directed towards mammal-eating transient killer whales around the eastern Aleutian Islands,
to try to collect further data on diet (through biopsy sampling and chemical analyses of tissue) and
movements to understand predation pressure. This focused approach proved to be an effective -
way to maximize encounters and data collection from mammal-eating killer whales. In 2005, we
will extend these focused studies during two killer whales legs. The first leg will build on our
2004 survey work by surveying the area around the Alaska Peninsula, eastern Aleutian Islands
and Bering Sea, which appears to have a relatively high density of mammal-eating killer whales.
The second leg will extend our research effort into less studied areas around the central Aleutian
Islands, in an attempt to increase our understanding about stock structure and dict of killer whales
in this remote area.
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2005 killer whale research objectives:
Leg 1 (31 May to 13 June)
Killer whale survey around the Alaska Peninsula, eastern Aleutian Islands and Bering Sea

1) Maximize encounters with transient killer whales by focusing effort on identified bot-spots in
the coastal waters around the eastern Aleutian Islands and the Alaska Peninsula. Visual survey
methods will be employed, along with acoustic localization techniques.

2) Employ satellite and VHF telemetry to locate and follow killer whales that will be
instrumented with satellite and VHF transmitters during tagging work by the North Gulf Oceanic
Society in May 2005. The survey and telemetry work (1 and 2 above) will be combined to
maximize the chance of locating whales, allowing us to spend more time on focal follows to
collect observational data and tissue samples to examine killer whale predation behavior.

3) Collect tissue samples using remote biopsy techniques to continue our ongoing study of killer
whale diet (through fatty acid, stable isotope and contaminant analyses) and stock structure (using
molecular genetic approaches).

4) Photo-identification techniques will be used to extend the photographic catalogue of individual
whales, which will be queried to plot distribution and movement patterns of identified pods and
individuals.

Leg 2 (13 June — 27 June)
Killer whale survey around the central Aleutian Islands

1) Usc visual and acoustic survey methods to locate both mammal-eating transients and fish-
eating resident killer whales in the coastal and oceanic waters around the central Aleutian Islands.

2) Collect tissue samples using remote biopsy techniques to examine for differences in diet and
stock structure between whales in the eastern and central Aleutian Islands, and between whales in
offshore and coastal environments,

3) Photo-identification techniques will be used to build a photographic catalogue of individual
whales from the central Aleutian Islands, and identify any direct movements of killer whales
between the eastern and: central Aleutian Islands, and between offshore and coastal environments.

4) Acoustic recordings will be made using sonobuoys, and acoustic data will be used alongside

genetic data to determine the eco-type of killer whale pods, and to facilitate analyses of stock
structure through dialect differences.

Right Whale Surveys
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The North Pacific right whale is one of the most endangered species of whale in the world. 'The .
species was over-exploitéd in the mid-1800s, with estimates of up to 37,000 right whalgs killed in
the North Pacific pelagic-whale fishery from 1835-1909. Right whales received international
protection in 1931 with the passage of the Convention for the Regulation of Whaling, which
prohibited takes of right whales worldwide. Sighting records indicate that right whales were a
small but recovering population in the eastern North Pacific by the 1950s (Brownell et al. 2001).
However, illegal takes of right whales by commercial whaling vessels from the Soviet Union in the
1960s apparently reduced the population to a precariously low level (Brownell et al. 2001). Since
that time, sightings of right whales have been extremely rare in the eastern North Pacific. A small
number of right whales are also found in the western Pacific in the Sea of Okhotsk in summer, but
these whales are thought to be a separate population from whales in the eastem Pacific (Brownell
et al. 2001).

Prior to 1996, no one knew of a location in the eastern North Pacific where right whales could be
reliably found. In July of that year, NMML scientists located two groups of right whales in the
Southeast Bering Sea (Goddard and Rugh 1998). In response to that sighting, NOAA Fisheries
initiated aerial and ship-based surveys. Since that initial detection, these surveys have found right
whales in the same general vicinity of the Southeast Bering Sea on an annual basis between 1997
and 2002 (LeDuc et al. 2001, Moore et al. 2002). This area has been referred to as the “nght
whale box™, as nearly all sightings have been within a rectangle bounded by 58 00 N to 56 30 N
latitude and 62 20W and 166 50W longitude.

North Atlantic right whales and southern hemisphere right whales are known to congregate in
coastal areas at lower latitudes in winter, particularly females with newborn calves. In contrast, a
coastal wintering area has never been discovered for North Pacific right whales. Whaling records
from the 1800s suggest right whales may winter in pelagic (offshore) areas in the North Pacific
(Clapham et al. 2004). Since 1900, there have only been 15 documented sightings of right whales
in winter (November through April) in the eastern Pacific, so little is known of their current
winter distribution.

Additionally, little is known about the route that North Pacific right whales take on their
migration south. This is potentially an important consideration for conservation and management.
For example, right whales in the southeast Bering Sea must cross trans-Pacific shipping lanes at
some point if they migrate south for winter. Also, we do not know the full extent of the habitat
adjacent to the “box” that right whales use in the Bering Sea, or whether there are movements of
right whales from the “box” to other feeding areas during summer. There have been a small
number of detections of right whales in the Gulf of Alaska in summer (Waite et al. 2003,
Mellinger et al. in press), where large numbers of right whales were taken in the 1800s on the
“Kodiak” or “Northwest” whaling grounds (Shelden et al. in press). It is not known if these are
whales that additionally spend time in the Bering Sea.

To fill these essential data gaps, the NMML conducted a two-week survey in August 2004 in the
vicinity of the right whale box, with the aim of instrumenting right whales with satellite tags. Two

4
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whales were tagged in August 2005, and one of the tags transmitted successfully for 59 days, a
providing unprecedented data on habitat use and movements of this whale in the SE Bering Sea.
In 2005 we intend to build on this success by deploying additional satellite tags on right whalcs
located in the SE Bering:Sea.

2005 right whale research objectives:
Leg 3 (27 June to 11 July)

1) Locate North Pacific right whales in the SE Bering Sea using acoustic and visual survey
techniques. Directional Frequency Analysis and Recording (DIFAR) sonobuoys will be deployed
to detect right whale calls (e.g. McDonald and Moore, 2002) and direct the ship towards the
whales.

2) Attach up to 5 satellite tags to different individual whales. Tags will be set to transmit every
third day to maximize battery life, and provide the potential for long-term tracking over several
months to study seasonal movement patterns as well as finer scale habitat use in the Bering Sea.

3) Collect tissue samples using remote biopsy techniques to enable molecular genetic

identification of individuals, determine gender, and assess levels of relatedness and genetic
diversity.

4) Collect individual identification photographs to match to an existing photographic catalogue of
individuals to provide a minimum population count.

Other Cetacean Studies
All sightings of cetacean and pinniped species will be recorded during the cruise. In addition
photo-identification and.biopsy sampling will be conducted on a2 number of different species,

notably humpback whales, fin whales, sperm whales and beaked whales, as part of ongoing work
to assess abundance, stock structure and diet.
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Item B-9(d)
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Alaska Board of Fisheries
Proposal 455, as amended
March 2005

Proposal 455 — Substitute Language

Amend 5 AAC 28.087 (Management plan for parallel groundfish fisheries) and other applicable
regulations to the effect that the Commissioner’s existing emergency order closing state waters to fishing
for pollock, cod, and Atka mackerel surrounding various Stellar sea lion (SSL) rookeries and haulouts
does not have to exactly “match federal fishery management measures for protecting Stellar sea lions.”

More specifically, closures in state waters surrounding sea lion rookeries and haulouts in the following
areas may be altered, and other regulations amended, as follows:

In the Aleutian Islands: from 174 to 178 degrees W. longitude, state waters surrounding SSL
haulouts would be opened to fishing for walleye pollock, however, state waters within ten miles
of SSL rookeries would be closed to pollock fishing. Also, fishing for pollock within state
waters of the Aleutian Islands from 174 to 178 degrees W. longitude would be opened only to
vessels equal to or less than 58 feet in length.

In the western Gulf of Alaska (South Alaska Peninsula): state waters within 20 miles, but
outside a 10-mile radius, of Jude Island would be opened to pollock fishing. Also, fishing for
pollock within state waters of the western GOA would be limited to only vessels equal to or less
than 58 feet in length. Also, catcher vessels in the western GOA would be limited to daily
deliveries of pollock of no more than 300,000 pounds (136 mt) and tender vessels would be
limited to receiving or retaining onboard no more than 600,000 pounds (272 mt) of
unprocessed pollock harvested in the western GOA per day.

In the central Gulf of Alaska (North Gulf District of the Cook Inlet area): from 149 and 150
degrees W longitude, state waters beyond a three-mile radius of SSL haulouts would be opened
to pollock fishing under provisions of a Commissioner’s permit.

The scenarios outlined above pertain to parallel fisheries for pollock in the Aleutian Islands, the western
GOA, and the central GOA. Seasons, TACs, allocations, and other management actions, other than those
specified above, would continue to parallel those imposed by the federal government. The federal
government would actively manage harvests against federally-established TACs and allocations, would
open and close seasons, would establish gear restrictions, etc. The state would not actively manage the
harvests; rather, ADF&G would treat this fishery similar to other parallel fisheries through the global
E.O.

This proposal will be deferred to the agenda of the October 2005 work session of the Board of Fisheries
for further action. In addition, the board intends to refer this amended proposal to the Board/Council
joint protocol committee for discussion and coordination with the North Pacific Fishery Management
Council.
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of
St. George Island / Traditional Council

P.0. BOX 940« ST. GEORGE ISLAND, ALASKA 99591 « (907) 859-2205 « TELEFAX (907) 859-2242

April 27, 2005

Stephanie Madsen

Chair

North Pacific Fishery Management Council
605 West 4th Street, Suite 306

Anchorage, AK 99501-2252

Dr. James W. Balsiger
Administrator

National Marine Fisheries Service
Alaska Region

P.O. Box 21668

Juneau, AK 99802-1668

Re: Steller Sea Lion Protection Measures on St. George Island

Dear Ms. Madsen and Dr. Balsiger:

On April 9, 2005, the North Pacific Fishery Management Council (NPFMC) voted to respond
with the National Marine Fisheries Service (NMFS) to the March 30, 2005 request by the St.
George Traditional Council for review, reconsideration, and, if warranted, expansion of Steller
sea lion protection measures on St. George Island. In light of that decision, the Traditional
Council reiterates its request and addresses the testimony that preceded the NPFMC decision.

On March 30, 2005, the Traditional Council requested “that the NPFMC review and reconsider
the protection measures established for St. George Island Steller sea lion haul-outs and, if
warranted, prohibit groundfish trawling within 0-10 nautical miles of these haul-outs.” The
Traditional Council first made this request to NMFS, which forwarded it to the NPFMC, on
September 24, 2004. Six months and three NPFMC meetings have passed. In view of this
delay, the Traditional Council requests that any response include the requested review,
reconsideration, and potential expansion of protection measures on St. George Island.

The Traditional Council is also compelled to address some aspects of the testimony presented to
the NPFMC on April 9, 2005. The absence of public discussion by the NPFMC of the basis for
its decision leaves the Traditional Council to surmise that this testimony in opposition to its
request provided at least some of the basis for the NPFMC decision.

Mr. Paul MacGregor of the At-Sea Processors Association testified that the NPFMC should not
review and reconsider particular Steller sea lion protection measures because the NPFMC and
NMFS plan to review all Steller sea lion protection measures in the future. The Traditional
Council questions this assertion because, upon unanimous recommendation of the NPFMC,

June 2005



NMEFS revised numerous Steller sea lion protection measures on December 20, 2004 — nearly
four months after the Traditional Council first brought its request to NMFS and the NPFMC. 69
Fed. Reg. 75865 (Dec. 20, 2004). Furthermore, NMFS justified this joint decision by stating that
“Steller sea lion protection measures were expected to be periodically reviewed and potentially
changed based on new information regarding Steller sea lions and the fishing industry.” Id. at
75865-75866. It seems contradictory to now suggest that the smaller-scale review,
reconsideration, and potential expansion of Steller sea lion protection measures on St. George
Island must be delayed for what will likely be several years until the full review of Steller sea
lion protection measures is complete.

Mr. MacGregor further testified that Steller sea lion haul-outs on St. George Island are only
protected within 0-3 nautical miles - while other major haul-outs throughout the eastern Bering
Sea are protected from Pacific cod and Pollock trawling within 0-10 nautical miles - because
counts from 1976 to 1995 did not justify greater protection on St. George Island. The Traditional
Council is unable to find support for this testimony in the Federal Register, nor is the Traditional
Council able to find any consistent basis for excluding St. George Island haul-outs from greater
protection.! Of perhaps greater importance, the inconsistent bases for these Steller sea lion
protection measures consistently ignored the one constant — local traditional knowledge of the
Aleut Community of St. George — that would have demonstrated that Steller sea lions use St.
George Island haul-outs in numbers that warrant the greater protection afforded haul-outs
throughout the eastern Bering Sea.? Based on these facts, the Traditional Council requests that

! See 58 Fed. Reg. 45269 (Aug. 17, 1993) (Dalnoi Point and South identified as “major” haul-outs included in
critical habitat); 64 Fed. Reg. 3437, 3438-3439 (Jan. 22, 1999) (St. George Island haul-outs less protected “on the
basis of ten Steller sea lion counts conducted since 1979™); 67 Fed. Reg. 956, 968 (Jan. 8, 2002) (St. George Island
haul-outs less protected because “[n}o Steller sea lions were observed during the last NMFS survey of the Pribilof
haulouts in 1991™); 67 Fed. Reg. 56692, 56703 (Sept. 4, 2002) (St. George Island haul-outs less protected because
*“[a]necdotal evidence from NMFS’ scientists, subsistence users, and others indicates that these areas are used
infrequently, mostly during the summer as males pass through the area™) (proposed rule).

2 As a general matter, the data underlying Steller sea lion protection measures on St. George Island is compromised
by shortcomings the Traditional Council articulated to NMFS and the NPFMC on September 24, 2004:

The spatial and temporal resolution of the NMFS count data is clearly not adequate to address
seasonal use of St. George Island by Steller sea lions, especially during the winter. Six haul-out
counts are listed for St. George Island in the NMFS Steller sea lion count database, (available
online from the [National Marine Mammal Laboratory] website; updated 10/29/2002). Three of
these counts are for the entire island, and 3 counts were recorded for 2 specific haul-out sites. The
counts are from 1977, 1984 and 1989 and were all conducted between August 7-12. We also note
that St. George Island winter count data from 1998-2002 are included in the June 2003
Supplement to the Endangered Species Act * Section 7 Consultation, Biological Opinion and
Incidental Take Statement of October 2001. These data are accompanied by a winter photo of
Dalnoi Point showing several hundred Steller sea lions hauled out. However these data are not
included in the NMFS Steller sea lion count database, and presumably were not included in
discussions of the 2002 reduction of habitat protection in the Pribilof Region. In the introduction
to this document, NMFS states that “Little information exists for the sea lion counts in the Prbilof
Islands.” We hope that this letter will help to correct this situation.

Letter from Anthony B. Merculief, Pres., St. George Traditional Council, to Kaja Brix, Dir., Protected Resources
Div., NMFS (Sept. 24, 2004).



the NPFMC and NMFS clarify the historical basis for the lesser protections afforded Steller sea
lion haul-outs on St. George Island and ensure that the NPFMC and NMFS base all future
decisions affecting St. George Island on consistent and credible data.

Mr. MacGregor also testified that Dalnoi Point is the only haul-out on St. George Island left
unprotected by the Pribilof Habitat Conservation Area. As the map the Traditional Council
presented to the NPFMC on April 6 and 9, 2005 indicates, the 0-10 nautical mile zone around
South and any other documented sea lion haul-out on St. George Island (e.g. Tolstoi Point)
extends outside the boundaries of the Pribilof Habitat Conservation Area.

Lastly, Mr. MacGregor testified that evidence of Steller sea lions hauling out on St. George
Island suggests that the population is recovering. As the Traditional Council testified on April 6
and 9, 2005, the disparity between data presented to the NPFMC as early as September 24, 2004
and data used to justify Steller sea lion protection measures indicates an incomplete database.

No data suggests an increasing trend on St. George Island. It is impossible, moreover, to verify a
trend without monitoring to determine the variability in counts on a diurnal and seasonal bass.

The Traditional Council will accept a response by the NPFMC and NMFS that (1) includes the
requested review, reconsideration, and, if warranted, expansion of protection measures on St.
George Island and (2) addresses the issues raised in this letter. The protective intent of this
request is enhanced by the special obligations that the NPFMC and NMFS owe to the
constituents of the Traditional Council. The Traditional Council noted on March 30, 2005 that
Executive Order 12898 directs the NPFMC and NMFS to identify and address disproportionate
impacts of the Bering Sea groundfish fishery on the Aleut Community of St. George Island. The
Traditional Council also notes that the NPFMC and NMFS have a trust obligation to the Aleut
Community of St. George Island that requires the NPFMC and NMFS to honor “moral
obligations of the highest responsibility and trust” in their interactions with the Aleut
Community of St. George Island. Seminole Nation v. United States, 316 U.S. 286, 297 (1942).
See United States v. Mitchell, 463 U.S. 206, 225 (1983). The Traditional Council expects the
NPFMC and NMFS to fulfill these obligations by ensuring that any prospective response
addresses the request reiterated here and the issues identified in this letter.

Thank you in advance for your attention to this matter. Please contact me if you need further
information.

Sincerely,
/ /77/// 5 irtn )

Anthony B. Merculief
President

The September 24, 2004 letter incorrectly stated that the 2003 Steller sea lion protection measures had “reduce[d]”
trawl closures around St. George Island when, in fact, the prior closure had been 3 nautical miles, except during the
court-ordered injunction of August 2000. The Traditional Council corrected this error on October 5, 2004 and
reiterated that “the primary issue we address in our letter is the level of protection accorded a major [Steller sea lion]
haul-out in the Pribilof Islands, both past and present.”



Cc:

Members of the NPFMC

Kaja Brix, Director, Protected Resources Division, Alaska Region, NMFS
Larry Cotter, Chair, NPFMC Steller Sea Lion Mitigation Committee

Dr. John Bengtson, Director, National Marine Mammal Laboratory, NMFS
Dr. Doug DeMaster, Director, Alaska Fisheries Science Center, NMFS
Senator Ted Stevens

Senator Lisa Murkowski

Representative Don Young
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PRIBILOF ISLAND ALEUT COMMUNITY

of Item B-9(f)

.. . June 2005
St. George Island / Traditional Council
P.O. BOX 940 » ST. GEORGE ISLAND, ALASKA 99591 « (907) 859-2205 « TELEFAX (907) 859-2242

May 25, 2005

Stephanie Madsen

Chair

North Pacific Fishery Management Council
605 West 4th Street, Suitc 306

Anchorage, AK 99501-2252

Decar Ms. Madsen:

Beginuning on September 24, 2004, the St. George Traditional Council has repeatedly rcquested
that the North Pacific Fishery Management Council (NPFMC) and the National Marine Fisheries
Service (NMFS) review, reconsider, and, if warranted, expand Steller sea lion protection
mcasures on St. George Island. See Attachments. The purpose of this letter is to comment on
the status of this series of requests and to invite the NPFMC to comment al its upcoming meeting
on its progress in responding to these requests.

Most recently, on March 30, 2005, the Traditional Council requested that the NPFMC “review
and reconsider the protection measures established for St. George Island Steller sea lion haul-
outs and, if warranted, prohibit groundfish trawling within 0-10 nautical miles of these haul-
outs.” See Attachment, On April 9, 2005, the NPFMC decided to “respond” to the Traditional
Council in an unspecified manner. As of the date of this letter, thc Traditional Council has not
received this response. The Traditional Council thus invites the NPFMC to comment at its June
2005 meeting on the proposed nature of its response and on its progress in preparing this
response.

The Traditional Council has also been informed that the NPFMC may propose to combine the
requested review and reconsideration into the process of considering potential openings of the
state and federal Aleutian Islands pollock fishery. As indicated in its testimony at the April 2005
NPFMC meeting, the Traditional Council would neither expect nor welcome such a proposal.
The Traditional Council has not requested additional protections, but rathcr the review,
reconsideration, and potential comrection of existing protection measures to reflect the
incorporation of important information into the Steller sea lion database related to St. George
Island. In other words, combining this request with an cffort to open fisheries elsewhere in
Steller sea lion critical habitat would be viewed by the Traditional Council as mappmpnate and
unrelated to the scientific data put forth to substantiate our original request.
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As always, please contact me if you have any questions. Thank you in advance for:considering
these comments and for any comments you may offer at the upcoming mecting of the NPFMC.

Yours truly,
, ﬁr 27,
m. (i
President
Attachments
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of

St. George Island / Traditional Council
P.0.BOX 940 » ST. GEORGE ISLAND, ALASKA 99591 « (907) 859-2205 « TELEFAX (907) 859-2242

March 30, 2005

Stephanie Madsen

Chair

North Pacific Fishery Management Council
605 West 4th Street, Suite 306

Anchorage, AK 99501-2252

Dcar Ms. Madsen:

On Septcmber 24, 2004, the St. George Traditional Council presented evidence to the National
Marine Fisheries Service (NMFS) that significant numbers of Steller sca lions use St. George
Island haul-outs during summer and winter. In contrast to the majority of Steller sea lion critica)
habitat designated under the Endangered Species Act, groundfish trawling i¢ prohibited from
ouly 0-3 nautical milcs of these haul-outs becausc NMFS did not recognize this usage when it
adopted Steller sea lion protection measures in January 2003. 67 Fed. Reg. 56692, 56703 (Sept.
4,2002); 68 Fed. Reg. 204 (Jan. 3, 2003). In view of available evidence, the Traditional Council
hereby requests that the North Pacific Fishery Management Council (NPFMC) review and
reconsider the protection measures established for these haul-outs and, if warranted, prohibit
groundfish trawling within 0-10 nautical miles of these haul-outs.

In 2003, the Traditional Council began surveying Steller sea lion haul-outs on St. George Island
10 substantiate local knowledge that Steller sea lions use haul-outs on St. George Island in
numbers that may warrant a higher level of protection than afforded by existing protection
measures. On September 24, 2004, the Traditional Council presented the data from these
surveys to NMFS along with evidence that females with dependent pups and branded juvenile
Steller sea lions from other parts of the species range use St. George Island haul-outs. These
data are supported by a photograph and data in Figure 1-3 and Table I-3, respectively, of the
Supplement to the Endangered Species Act — Section 7 Consultation Biological Opinion and
Incidental Take Statement of October 2001 (2001 BiOp Supplement) documenting the use of the
Dalnoi Point haul-out by at least 200 Steller sea lions in March 2002. Of equal importance, as
indicated by the attachment to this letter, recent counts conducted by the Traditional Council
corroborate these data. l

On September 24, 2004, the Traditional Council requested that NMFS initiate

a review and reconsideration of the [2003] Steller sea lion protection regulations .
. [and] that the 20 nautical (mile] protected zone around St. George Island
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haul-outs be reinstated so that it is comparable to other Alaskan haul-out sites

used by similar number of Steller sea lions.! {0

NMFS conveyed this request to the NPFMC prior to its December 2004 meeting, but the
NPFMC did not discuss or act on the request.®

With this letter, the St. George Traditional Council requests that the NPEMC review and
reconsider the Steller sca lion protection measures established for St. George Island and, if
warranted, prohibit groundfish trawling within 0-10 nautical miles of these haul-outs. The
Traditional Council has reduced its initial request for a 0-20 nautical mile prohibition in an effort
to solve a challenge to Steller sea lion conservation in a manner acceptable to all parties. The
size of this request is based on the importance of the 0-10 nautical mile zone to Steller sea lions
and the rclativcly low level of groundfish trawling in this area.

NMEFS has consistently stated that Steller sea lions are most sensitive to groundfishi trawling
within 0-10 nautical milcs of haul-outs. In proposing the existing protection measures, for
example, NMFS stated that, “[i]n most cases, the portion of critical habitat areas considered
important for protection in 2002 and beyond is 0-10 nm of haulout and rookery sites with areas
closer to shore considered more important for animals with less foraging skills or for females
with pups.” 67 Fed. Reg. at 56695. NMFS summarized the existing protection measures by
stating on page 56 of the 2001 BiOp Supplement that “[ijnside 10 nm conservation measures are
very conservative except for catch off St. George Island.” Tn sum, with few exccptions such as
St. George Island, trawling is prohibited within the 0-10 nautical mile zove of Steller sea lion
critical habitat to avoid adverse modification of critical habitat.

In contrast to the importance of the 0-10 nautical mile zone to Steller sea lions, relatively low
levels of groundfish trawling occur in this zone. Table III-9 of the 2001 BiCp Supplement
indicates that pollock catch in St. George Island critical habitat increased nearly tenfold between
1999 and 2002, but that only 7.8% of the 2002 catch occurred in the 0-10 nautical mile zone.
Perhaps more importantly, Table III-9 indicates that pollock catch in 2002 in the 0-10 nautical
mile zone of St. George Island critical habitat amounted to only .2% of the eastern Bering Sea
pollock catch. If current catch rates resemble those of 2002, a relatively low level of trawling
would be displaced to establish Steller sea Jion protection measures comparabic to thosc
established for Steller sea lion haul-outs throughout the eastern Bering Sea.

To conclude, available data warrants a review and reconsideration of the adequacy of the
existing protection measures established for St. George Island Steller sea lion haul-outs and
appears to warrant a prohibition on groundfish trawling within 0-10 nautical miles of these haul-
outs. In view of these data, the Traditional Council seeks Steller sea lion protection measures on
St. George Island that are comparable to the protections afforded Steller sea lion haul-outs

' The September 24, 2004 lewter incorrectly stated that the 2003 Steller sea lion protection measures:had “reduce[d]”
trawl closuces around St. George Island when, in fact, the prior closure had been 3 nautical miles, except during the
court-ordered injunction of August 2000 which closed all Steller sea lion critical habitat to fishing. The Traditional
Council corrected this error on October 5, 2004 and reiterated that “the primary issue we address iniour letter is thc
level of protection accorded a major [Steller sea lion] haul-out in the Pribilof Islands, both past and prescnt.”

? Members of the NPFMC may have spoken about the factual error noted in footnote 1, but the NPFMC did not
discuss or act on the request.
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throughout the eastern Bering Sea. Please note, however, that the Traditional Council will
oppose any protection measures that prohibit vessel transit or fishing by the $t. George fleet
within St. George Island critical habitat, or that otherwise harm subsistence rights or the local
economy, as inconsistent with the protection measurcs cstablished for Steller sea lion haul-outs
throughout the eastern Bering Sea.

Tmplicit in this request is the recognition by the Traditional Council that existing Steller sea lion
protection mcasures disproportionately impact the Aleut Community of St. George Island.
Executive Order 12898 provides that

[tJo the greatest extent practicable and permitted by law, and consistent with the
principles set forth in the report on the National Performance Review, each .
Federal agency shall make achieving environmental justice part of its mission by
identifying and addressing, as appropriate, disproportionately high and adverse
human health or environmental effects of its programs, policies, and activities on
minorily populations and low-income populations in the United States.

The NPFMC is thus bound, to the greatest extent practicable and permitted by law,:to identify
and address the disproportionate environmental impacts of Steller sea lion protection measures
on the Aleut Community of St. George Island.

To protect Steller sea lions and fulfill this mandate, the Traditional Council requests that the
NPFMC rcvicw and reconsider the protection measures established for St. George Island Steller
sea lion haul-outs and, if warranted, prohibit groundfish trawling within 0-10 nautical miles of
these haul-outs. Plcase place this request in the notebook and on the agenda for consideration
and action by the NPFMC at its April 2005 meeting. Thank you in advance for your prompt
attention to this matter.

Sincerely,

Anthony B. Merculief
President

Attachment

Ce:  Members of the NPFMC
Dr. James W. Balsiger, Administrator, Alaska Region, NMFS
Kaja Brix, Director, Protected Resources Division, Alaska Region, NMFS
Larry Cotter, Chair, NPFMC Steller Sea Lion Mitigation Committee
Dr. John Bengtson, Director, National Marine Mammal Laboratory, NMFS
Dr. Doug DeMaster, Director, Alaska Fisheries Science Center, NMFS



05/25/2005 WED 13:16 FAX 8592242 S$-T-L3500 IF @oo7

Table 1. Maximum counts of Steller sea lions at the Dalnoi Point haul-out on St. George Island

from 2002 - 2005. N\
Site Date Count
DALNOI POINT 2/17/2002 200
DALNOI POINT 3/19/2004 439
DALNOI POINT 3/16/2005 265
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Figure 1. Dalpoj Point. Th
(top) and 265 Sea lions ha

e photos show 439 Steller sea lions hauled out on Mareh 15, 2004
uled out on March 16, 2005.
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PRIBILOF ISLAND ALEUT COMMUNITY
of

St. George Island / Traditional Council
P.0. BOX 940 » ST. GEORGE ISILAND, ALASKA 99591 « (907) 859-2205 » TELEFAX (907) 859-2242

April 27, 2005

Stephanie Madsen

Chair

North Pacific Fishery Management Council
605 West 4th Street, Suite 306

Anchorage, AK 99501-2252

Dr. James W. Balsiger
Administrator

National Marine Fisheries Service
Alaska Region

P.O. Box 21668

Juneau, AK 99802-1668

Re: Steller Sea Lion Protection Measures on St. George Island
Dear Ms. Madscn and Dr. Balsiger:

On April 9, 2005, the North Pacific Fishery Management Council (NPFMC) voted to respond
with the National Marine Fishenies Service (NMFS) to the March 30, 2005 request by the St.
George Traditional Council for review, reconsideration, and, if warranted, expansion of Steller
sea lion protection measures on St. George Island. In light of that decision, the Traditional .
Council reiterates its request and addresses the testimony that preceded the NPFMC decision.

On March 30, 2008, the Traditional Council requested “that the NPFMC review and reconsider
the protection measurcs established for St. George Island Steller sea lion haui-outs and, if
warranted, prohibit groundfish trawling within 0-10 nautical miles of these haul-outs.” The
Traditional Council first made this request to NMFS, which forwarded it to the NPEMC, on
Scptember 24, 2004. Six months and three NPFMC meetings have passed. In view: of this
delay, the Traditional Council requests that any response include the requested review,
reconsideration, and potential expansion of protection measures on St. George Island.

The Traditional Council is also compelled to address some aspects of the testimony presented to
the NPFMC on April 9, 2005. The absence of public discussion by the NPFMC of the basis for
its decision leaves the Traditional Council to surmise that this testimony in oprposition to its
request provided at least some of the basis for the NPFMC decision.

Mr. Paul MacGregor of the At-Sea Processors Association testified that the NPFMC should not
teview and reconsider particular Steller sea lion protection measures because the NPFMC and
NMFS plan to review all Steller sea lion protection measures in the future. The Traditional
Council questions this assertion because, upon unanimous recommendation of the NPFMC,
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NMEFS revised numerous Steller sea lion protection measures on December 20, 2004 - nearly

four months after the Traditional Council first brought its request to NMFS and the NPFMC. 69 N

Fed. Reg. 75865 (Dec. 20, 2004). Furthermore, NMEFS justified this joint decision by stating that
“Steller sea lion protection measures were expected to be periodically reviewed and potentially
changed based on new information regarding Steller sea lions and the fishing industry.” Id. at
75865-75866. It secms contradictory to now suggest that the smaller-scale review,
reconsideration, and potential expansion of Steller sea lion protection measures on St. George
Island must be delayed for what will likely be several years until the full review ofiSteller sea
lion protection measures is complete.

Mr. MacGregor further testified that Steller sea lion haul-outs on St. George Islandiare only
protected within 0-3 nautical miles - while othcr major haul-outs throughout the eastern Bering
Sea are protected from Pacific cod and Pollock trawling within 0-10 nautical miles:- because
counts from 1976 to 1995 did not justify greater protecuon on St. George Island. The Traditional
Council is unable to find support for this testimony in the Federal Reglster nor is the Traditional
Council able to find any consistent basis for excluding St. George Island haul-outs from greater
protection,' Of perhaps greater importance, the inconsistent bases for these Stellerisea lion
protection measures consistently ignored the one constant — local traditional knowledge of the
Aleut Community of St. George — that would have demonstrated that Steller sea lions use St.
George Island haul-outs in numbers that warrant the greater protection afforded haul-outs
throughout the eastern Bering Sea.” Based on these facts, the Traditional Council requests that

' See 58 Fed. Reg. 45269 (Aug. 17, 1993) (Dalnoi Point and South identificd as “major” haul-outs jncluded in ("‘\
critical habitat); 64 Fed. Reg. 3437, 3438-3439 (Jan. 22, 1999) (St. George Island haul-outs less protcctcd on the
busis o ten Steller sca lion counts conducted since 1979™); 67 Fed. Reg. 956, 968 (Jan. 8, 2002) (St. George Island
haul-outs less protected because “[a]o Steller sea lions were observed during the last NMFS surveyiof the Pribilof
haulouts in 19917); 67 Fcd. Reg. 56692, 56703 (Scpt. 4, 2002) (St. George Istand baul-outs {ess protected because
“[alnccdotal evidence from NMES’ scientists, subsistence users, and others indicates that these arcas arc used
lnfrequcntly, mostly during the summer as males pass through the area”) (proposed rule).

? As a genceral matter, the data underlying Steller sea lion protection measures on St George Island is compromiscd
by shortcomings the Traditional Council articulated to NMFS and the NPFMC on September 24, 2004:

The spatial and temporal resolution of the NMFS count data is clearty not adequat: to address
seasonal usc of St. George Island by Steller sea lions, especially during the winter. Six haal-out
counts are listed for St. George Island in the NMFS Steller sca lion count databasc, (available
online from the [National Marine Mammal Laboratory] website; updated 10/29/2002). Three of
these counts are for the entire island, and 3 counts werc recorded for 2 specific haul-out sites. The
counts are from 1977, 1984 and 1989 and wcre all conducted between August 7-12, We also note
that St. George Island winter count data from 1998-2002 are included in the June 2003
Supplement to the Endangered Species Act * Section 7 Consultation, Biological Opinion and
Incidental Take Statement of October 2001. These data are accompanied by a winter photo of
Dalnoi Point showing several hundred Steller sea lions hauled out. Howcver thesc data arc not
included in the NMFS Steller sca lion count database, and presumably were not included i
discussions of the 2002 reduction of habitat protection in the Pribilof Region. In the introduction
to this document, NMFS statcs that “Littlc information cxists for the sea lion counts in the Pribilof
Islands.” We hope that this letter will help to correct this situation.

Letter from Anthony B. Merculict, Prcs., St. George Traditional Council, to Kaja Brix, Dir.. Protected Resources
Div., NMFS (Sept. 24, 2004).
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the NPFMC and NMFS clarify the historical basis for the lesser protections afforded Steller sea
lion haul-outs on St. George Island and ensure that the NPFMC and NMFS base all future
dccisions affecting St. George Island on consistent and credible data.

Mr. MacGregor also testified that Dalnoi Point is the only haul-out on St. George Island left
unprotected by the Pribilof Habitat Conservation Area. As the map the Traditional‘Council
presented to the NPFMC on April 6 and 9, 2005 indicates, the 0-10 nautical mile zone around
South and any other documented sea lion haul-out on St. George Island (e.g. Tolstoi Point)
extends outside the boundaries of the Pribilof Habitat Conservation Area.

Lastly, Mr. MacGregor testified that evidence of Steller sea lions hauling out on St. George
Island suggests that the population is recovering. As the Traditional Council testified on April 6
and 9, 2005, the disparity between data presented to the NPFMC as early as September 24, 2004
and data used to Jushfy Steller sea lion protection measures indicates an incomplete database.

No data suggests an increasing trend on St. George Island. It is impossible, moreover, to verify a
trend without monitoring to determine the variability in counts on a diurnal and seasonal basis.

The Traditional Council will accept a response by the NPFMC and NMEFS that (1) includes the
requested review, reconsideration, and, if warranted, expansion of protection measures on St.
George Island and (2) addresses the issues raised in this letter. The protective intent of this
request is enhanced by the special obligations that the NPFMC and NMFS owe to the
constituents of the Traditional Council. The Traditional Council noted on March 30, 2005 that
Executive Order 12898 directs the NPFMC and NMFS to identify and address disproportionate
impacts of the Bering Sea groundfish fishery on the Aleut Community of St. George Island. The
Traditional Council also notes that the NPFMC and NMFS have a trust obligation to the Aleut
Community of St. George Island that requires the NPFMC and NMFS to honor “meral
obligations of the highest responsibility and trust” in their interactions with the Aleut
Community of St. George Island. Seminole Nation v. United States, 316 U.S. 286, 297 (1942).
See United States v. Mitchell, 463 U.S. 206, 225 (1983). The Traditional Council expects the
NPFMC and NMFS to fulfill these obligations by ensuring that any prospective response
addresses the request reiterated here and the issues identified in this letter.

Thank you in advance for your attention to this matter. Please contact me il you need further
information.

Sincerely,
iy 04

Anthony B. Merculief
President

The September 24, 2004 letter incorrectly stated that the 2003 Steller sea lion protcction measures had “reduce}d}]”
trawl closurcs around St. George Island when, in fact, the prior closurc had been 3 nautical miles, extept during the
court-ordcred injunction of August 2000. The Traditional Council corrected this crror on October 5, 2004 and
reitcrated that “the primary issuc we address in our lewer is the level of protection accorded « major (Steller sea lion]
haul-out in the Pribilof Islands, both past and prescnt.™
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Cc:  Members of the NPFMC
Kaja Brix, Director, Protected Resources Division, Alaska Region, NMFS 3
Larry Cotter, Chair, NPFMC Steller Sea Lion Mitigation Committee

Dr. John Bengtson, Director, National Marine Mammal Laboratory, NMFS

Dr. Doug DeMaster, Director, Alaska Fisheries Science Center, NMFS
Senator Ted Stevens

Senator Lisa Murkowski
Representative Don Young
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PRIBILOF ISLAND ALEUT COMMUNITY
of

St. George Island 7 Traditional Council

@013

P.O. BOX 940 » ST. GRORGE ISLAND, ALASKA 99591 « (907) 859-2205 - TELEFAX (907) 859-2242

January 12, 2005

Kaja Brix

Co-Chair

St. George Island Co-Management Councﬂ
Alaska Region National Marine Fisheries Service
PO Box 21668

Juneau, AK 99802-1668

Andrew Malavansky

Co-Chair

St. George Island Co-Management Councﬂ

St. George Traditional Council Kayumixtax Eco-Office
P.O. Box 940

St. George Island, AK 99591

Dear Ms. Brix and Mr. Malavausky:

On September 24, 2004, the St. George Island Traditional Council presented evidence to
the National Marine Fisheries Service (NMFS) that significant numbers of Steller sea
lions use St. George Island haul-outs during summer and winter. 'See Attachment A.
Groundfish trawling is prohibited from only 0-3 nautical miles of these haul-outs because
NMFS did not recognize the frequent usage of these haul-outs when it adoptzd Steller sea
lion protection measures in January 2003. See 67 Fed. Reg. 56692, 56703 (Sept. 4, 2002)
(“Anecdotal evidence from NMFS’ scientists, subsistence users, and others iddicates that
these areas are used infrequently, mostly dunng the sumroer as males pass through the
area ™). In light of the evidence presented to NMFS on September 24, 2004, the
Traditional Council asked NMFS for

areview and reconsideration of the [2003] Steller sea lion
protectiou regulations . . . . [and] that the 20 nautical [mile]
protected zone around St. George Island haul-outs be
reinstated so that it is comparable to other Alaskan haul-out
sites used by similar number‘%of Steller sea lions.!

! The September 24, 2004 letter of the Traditional Councrl incorrectly stated that the 2003 Steller sea lion
protection wmeasures “reduce{d]” traw! closures around St. George Island when, in fact, the prior closure
bad been 3 nautical miles. The Traditional Council promptly corrected this error and reiterated that “the
primary issue we address in our letter is the level of protection accorded a major [Steller sea lion] haul-out
in the Pribilof Islands, both past and present.” See Attachment C.
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NMFS conveyed this request to the North Pacific Fishery Management Council

(NPFMC) prior to its December 2004 meeting because, according to NMFS,

“[r]egulatory changes of this nature are addressed by the [NPFMC].” See Attachment B.
The NPFMC neither discussed nor acted on the request at its Decembar meeting.” As a
result, the Traditional Council, by authority of the Co-Management Azrcement between
the Traditional Council and NMFS, now raises this request with the St. George Island
Co-Management Council for consideration and recommendation for action by NMFS and
the NPFMC.

The Co-Management Agreement between the Traditional Council and NMFS establishes
the Co-Management Council as the primary vehicle for conservation and preservation of
Steller sea lions based on traditional knowledge and the best available science. See
Attachment D. The Co-Management Council shall identify challenges to the
conservation and preservation of sea lions and recornmend solutions to those challenges.
In light of the evidence presented to NMFS by the Traditional Council and the failure of
the NPFMC to act on this request; the Traditional Council continues to “feel that the
conservation of Steller sea lions in the Bering Sea and subsistence rights of the Aleut
Community of St. George are not well served by [the 3. mile trawl closure around St.
George Island).” The Traditional Council:therefore asks the Co-Management Council, at
its néxt meeting, to-consider the evidence presemted to NMFS on September 24, 2004 and
tecommend that NMFS and the NPFMC review, reconsider; and expand the trawl closure
around St. George Island “so that it is compatahle to other Alaskan halul-mxt sites used by
similar numbers.of Steller sca lions.™ -

Explicit in this vequest is a recognition by the Tiaditional Council that the “subsistence
rtights of the Aleut Community of St. George are not well served by [the 3 mile closure].”
Executive Order 12898 provides that

{t]o the greatest extent practicable and permitted by law, and consistent with the
principles set forth.in the report.on the National Performance Review, each Federal
agency shall make achieving environmental justice part of its mission by identifying
and addressing, as appropnate disproportionately high and adverse human health or-
environmental effects of its programs, policies, and activities on mmonty
populations and low-income populations in the United States.

Exec. Or. 12898.(1994). NMFS-and the NPFMC are thus bound, to the greatest extent
practicable and permitted by law, to identify and.address the dxspropomonate
environmental impacts of Bering Sea groundfish fisheries on the Aleur: Community of St.
George Island. The Traditional Council expects NMFS and the NPFMC to fulfill this

? NPFMC members may havc spoken: about the factnal exror poted in footoote 1, bmtheNPFMCdldnot
discuss or act o the request.

* AsNMFS thas stated, “[t]he Steller sea tion profection measures were expected to be pcnodlcally
reviewed and potentially changed based on new information regarding Steller sea lions.and lhe fishing Ve
industry.” 69 Fed. Reg. 75865, 75866 (Dec. 20, 2004).

2
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obligation by expanding the traw! closure to a size that is comparable to othér Alaskan
haul-out sites used by similar numbers of Steller sea lions.

We request that this issue be placed on the agenda for consideration and action by the Co-
Management Council at its January 24, 2005 meeting. Thank you in advance for your
prompt attention to this matter. |

Sincercly,

%j}? B’ mé/?’

President

Attachments
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IBIEOF ISLAND ALEUT COMMUNITY
of
St. George Island / Traditional Council
PO. BOX 940 « ST. GEORGE ISLAND, ALASKA 99591 » (907) 859-2205 » TELEFAX (907) 859-2242

24 September 2004

Kaja Brix, Director

Protected Resources, Alaska Region
National Marine Fisheries Service
PO Box 21668

Juneau, AK 99802-1668

Dear Ms. Brix,

Under the July 2001 Co-management agreemcnt between the Aleut Community of St.
George Island and the National Marine Fisheries Service (NMFS), the St. George
Traditional Council, is responsible for co-management of the northern fur seals and
Steller sea lions in and around St.-George Island. In this capacity, we would like to
request a rcview of the biological data and rational behind the September 4,:2002
decision to reduce the size of the trawl closures designed to protect Steller sea lion
critical habitat in the Pribilof Islands. We feel that the conservation of Steller sea lions in
the Bering Sea and subsistence rights of the Aleut Community of St. George are not well
served by this decision. The Federal Register (Vol. 67, No. 171, p. 56703) noncc on
September 4, 2002 implementing this decision states:

“Pollock directed fishing would bc prohibited (a) 0-10 nm of all rookeries and hatl-outs, except
that four Pribilof haul-outs would be closed 0-3 nm, (b) in the BSPRA during the A scason. and
(c) by Bon-CDQ trawl catcher/processors in the CVOA during the B seasan (June{l0-November 1)
to reduce the rate and amount of harvest in critical habitat. NMFS has not undertaken Steller sea
lion aerial surveys of the northern haul-outs in the Bering Sea. Anecdotal evidence from NMFS’
scicntists, subsistence users, and others indicates that these arcas are used infrequently, mostly
during the sunmmer as males pass through the area. Therefore the Councii considered these
infrequently used sreas to be of less importance for protection to 10 m. The Pnbalof Islands
Conservation Zone described at § 679.22 (2)(6) is a trawl closure area that encompasses some of
the Steller sea lion critical habitat areas.”
|
The St. George Island Traditional Council has compiled rclevant information to evaluate
this action and in the context of both Steller sea lion conservation and co-management we
find the decision troubling in several respects.
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1) The spatial and temporal resolution of the NMFS count data is clearly not adequate to a

address scasonal use of St. George Island by Steller sea lions, especially during the
winter. Six haul-out counts are listed for St. George Island in thc NMFS Steller sca
lion count database, (available online from the NMML website; updated 1:0/29/2002).
Three of these counts are for the entire island, and 3 counts were recorded: for 2
specific haul-out sites. The counts are from 1977, 1984 and 1989 and werr all
conducted between August 7-12. We also note that St. George Island winter count
data from 1998-2002 are included in the June 2003 Supplement to the Endangered
Species Act * Section 7 Consultation, Biological Opinion and Incidental T!dke '
Statement of October 2001. These data are accompanied by a winter photo of Dalnoi
Point showing several hundred Steller sea lions hauled out. However these data are
not included in the NMEFS Steller sea lion count database, and presumably were not
included in discussions of the 20602 reduction of habitat protection in the Pribilof
Region. In the infroduction to this document, NMFS states that "Little information
exists for the sea lion counts in the Pribilof Islands.” We hope that this letter will help
to correct this situation. .

2) The St. Georgc Island Traditional Council has been unable to document any
community members who were consulted as to the presence of sea lions at St. George
haul-out sites.

3) While the Pribilof Islands Habitat Conservation Area does encompass a la}gc amount
Steller sea lion Critical Habitat in the Pribilot Islands region, the boundary is -~
approximately 3 nautical miles from the southwest side of St. George Island, leaving »
a substauntial portion of St. George Island Steller sea lion Critical Habitat unprotectcd
under the current ESA mandated protection measures (Figure 1).

As co-manager of Steller sea lions in the waters surrounding St. Georgs Island, the
Traditional Council has collected and evaluated information on the presence of Steller sea
lions on St. George haul-onts during 2002-04. These data are summarized in this letter.
We will provide our full database of sea lion count data and photographic documentation
upon request, and the STGTC looks forward to continued collaboration with NMFS on
research to document the abundance and behavior of Steller sea lions on St. George
Island. We are also in the process of compiling historic data and photographs on sea lion
abundance for incorporation into the St. George Island database. :

During 2002-04, significant numbers of sea lions were observed during March at three

haul-out areas; Dalnoi Point (max. count 439 on 3/19/04), Murre Rock (max. kount of 55

sca lions on 3/22/03), and Tolstoi Point (max. count of approximately 100-125 sea lions

on 3/24/04). Sea lions were also observed during both winter and summer at these and

other sites including; Kitasilax, East Reef, Northwest Rookery, South Rookery, Staraya

Artil Rookery, Sea Lion rock and the St. George harbor. Figures 2-6 show the sites at

which couuts were conducted and document the use of these areas by Steller sea lions.

The 2004 counts are our most complete haul-out census to date. The results indicate that

large numbers of sca lions utilize several St. George haul-out areas during winter (Table

1), and that year around there are sea lions hauled out on our shores. The average 7~

1
.
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number of sea lions observed at St. George haul-out sites during March of 2004 (mean
number = 137.3) is comparable to the Alaska-wide average for March haul-out counts in
1993 and 1999, the two years for which winter haul-out data were available (Sease and
York 2003). The maximum number of sea lions observed at Dalnoi Point in 2004
exceeded the Alaska-wide average by four-fold.

The widespread use of St. George Island haul-outs during winter is significarit in several
regards. Steller sea lions nurse their pups throughout the winter, moving their pups to
winter haul-outs following the summer breeding season (Raum-Suryan 2002, Loughlin et
al. 2003). The photograph taken at Tolstoi Point on September 4, 2004 shows a pre-molt
Steller sea lion pup, likely with its mother (Figure 4). This photograph documents tbat
Steller sea lion females and their pups use the haul-out areas on St. George Island. We
do not know if this pup was born at this sitc, howcver we have not ruled out the
possibility that this may occur, given the historical record of large sea lion rookeries on
the St. George Island. We do not believe that the presence of sea lion pups on St. George
Island is an isolated event. The zoomed in photo of Dalnoi Point during March of 2004
also shows several possible mother pup pairs, however the post-molt status makes this
difficult to determine without documenting nursing events. Itis logical to assume, based
on other studies of Steller sea lions, that femalc/pup pairs from Walrus Island_ move to
other Pribilof Haul-out sites during the winter, especially when Walrus Island offers little
protection from winter storms.

From a traditional knowledge aspect our local fishermen and subsistence users have
reported every year since 1983 seeing and hearing large numbers of sea lions lat Tolstoi
and on around to East Cliffs. In the latc 50’ and early 60’s therc were lots ofisea lions
pups at Dalnoi Point, according to an Elder. There has never been a year when sea lions
have not been seen hauled out on our island.

The presence of a branded juvenile (A247) from Ugamak Island at South rookery this
year (Figure 6), in addition to other re-sights of branded sea lions at other Pribilof sites,
also indicates that St. George Island may be an lmportzmt haul-out site located within the
northern extent of the Steller sea lions range coming from other parts of Alaslka
Therefore, we feel that St. George Island is a very important haul for Steller ska lions
every month of the year. I

Based on the findings of our research under the co-management agreement, the
Traditional Council of St. George Island is very concerned that allowing groundfish
trawling to take place up to three miles from the south side of our island represents a
continued threat to the survival of our local population of endangered Steller sea lions
and may adversely impact their ESA designated critical habitat. The timeliness of this
issue is accentuated by the recent results of the northern fur seal census, mdtcaung an
accelerated decline in the Pribilof fur seal population.

We will be putting more effort into research to document the distribution amﬂ behavior of
Steller sea lions at St. George Island in coming months, however we feel that the findings
presentcd in this letter are sufficient to warrant a review and reconsideration of the 2002
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Steller sea lion protection regulations that reduced the critical habitat protection to 3 ;
nautical milcs. The Trach‘uonal Council of St. George Island would like to mquest that
the 20 nautical protected zone around St. George Island haul-outs be reinstated so that it
is comparable to other Alaskan haul-out sites used by similar numbers of Steller sea
lions.

Sincerely,

?/Mercuhef )/
Presi

Cec:

Membecrs of the North Pacific Fisheries Management Council
Senator Ted Stevens

Senator Lisa Murkowski

Representative Don Young

Evie Witten, WWF and the Pribilof Islands Collaborative
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Table 1. Counts of Steller sea lions on St. George Island during 2004 by the Island
Sentinel :
Site Date Count
Winter (October-March)
DALNOI POINT 3/19/2004 439
KITASILAX 3/1/2004 1
MURRE ROCK 3/19/2004 24
TOLSTOI POINT 3/22/2004 85
Summer (April-Sepfember,
EAST ROOKERY 6/14/2004 1
7/19/2004 2
8/16/2004 15
HARBOR 7/13/2004 6
7/19/2004 3
KITASILAX 8/28/2004 18
MURRE ROCK 8/24/2004 21
NORTHWEST ROOKERY 7/6/12004 5
711412004 13
8/16/2004 1
SEA LION ROCK 7/19/2004 2
SOUTH ROOKERY 8/17/2004 1
TOLSTOI POINT 9/4/2004 47
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Figure 2, Dalnoi Point haul-out, March 15, 2004, The upper photo shows h with 439 Steller
din on the dense section of the haul-out. :

sea lions hauled out The lower photo is zoome






