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AGENDA C-1(a-¢)

APRIL 2007
MEMORANDUM
TO: Council, SSC and AP Members
1 ‘Qﬁ P\
Executive Director 16 HOURS
DATE: March 21, 2007 (all C-1 items)

SUBJECT: Charter Halibut Management

ACTION REQUIRED

(a) NMFS report on IPHC action and subsequent Secretarial action
(b) Receive Stakeholder Committee report; action as necessary.

(c) State/Federal Management - review discussion paper.

~ (d) Review discussion paper on sport fish discard mortality.

(e) Discussion paper on halibut allocations, action as necessary.

BACKGROUND
(a) Secretarial action

In January 2007, the International Pacific Halibut Commission (IPHC) recommended a regulation for a
one-fish halibut bag limit for charter fishing in Area 2C from June 15 - July 31, 2007 and for Area 3A
from June 15 - 30, 2007 (Item C-1(a)(1)). On March 1, 2007, the Department of State notified the IPHC
that it did not accept those recommendations (Item C-1(2)(2)). Instead, the Department of Commerce
would publish regulations that are consistent with those recommendations (Item C-1(a)(3)). The
alternatives that are being considered in the NMFS analysis are as follows:

Alternative 1. No Action

Alternative 2. Two-fish daily bag limit with at least one fish of a specified minimum length (45, 50, 55,
or 60 inches);

Alternative 3. Two-fish daily bag limit with both fish at least 32 inches in length; and

Alternative 4. Two-fish daily bag limit with at least one fish of a specified maximum length (30, 32, or
35 inches).

NMEFS has identified Alternative 4, with a maximum size of 32 inches for one of the two fish allowed in
the daily bag limit, as its preferred alternative. The preferred alternative would maximize the probability
of charter vessel anglers being able to retain two fish per day while reducing the estimated charter vessel
harvest by about 425,000 pounds. In addition, this alternative would present the least disruption between
charter operators in inside waters and those in outside waters. The final rule would be published by June
1, 2007. A letter from NMFS-AKR is under Item C-1(a)(4).

S:MGAIL\AMar07\Final\C-1\C1a-dCharter.doc 1



(b) Stakeholder Committee report

The Charter Halibut Stakeholder Committee convened on February 27-28, 2007 to provide
recommendations to the Council on: 1) a preferred alternative for the moratorium for charter fisheries in
Areas 2C and 3A; 2) alternatives and options to set an allocation and possible share-based systems; and
3) other management issues (Item C-1(b)). The committee will convene again on April 12-13, 2007 to
complete its recommendations for allocation and share-based alternatives.

(©) State/Federal Management

In response to a Council request, ADF&G Sport Fish Division staff prepared a discussion paper on a
proposed process the State of Alaska would use to implement delegated authority to manage recreational
Pacific halibut fisheries (Item C-1(c)(1)). A previous paper by NMFS staff is provided for additional

reference (Item C-1(c)(2)).
(@ Sport fish discard mortality

In response to a Council request, ADF&G Sport Fish Division staff prepared a discussion paper on sport
halibut discard mortality rates. A preliminary study resulted in the application of an average rate of 5
percent in the analysis of Area 2C guideline harvest level management measures. The requested report
will be rescheduled for the October 2007 meeting.

(e) Halibut allocations

In December 2006, the Council requested a discussion paper which would examine the effects of
establishing a stand-alone allocation for the charter halibut fisheries in IPHC Areas 2C and 3A, prior to
implementation of a permanent solution. This paper (Item C-1(e)) identifies the trade-offs between
setting an allocation as a stand-alone decision or as part of the permanent solution. In summary, an
allocation without restrictive measures to limit harvests to that allocation can not be administered by
NMFS. An addendum will be provided at the meeting, which will describe the Area 2A catch sharing
plan and how the approach may be adapted to for Areas 2C and 3A.

If a separate analysis to set an allocation for the charter sector is initiated by the Council, it should also
decide whether to limit the analysis to the allocation and the overage/underage allowances or address all
aspects of the proposed allocation alternative (including five proposed funding mechanisms to increase
the allocations).

S:MGAIL\AMar(07\Final\C-1\C1a-dCharter.doc 2
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AGENDA C-1(a)(1)
APRIL 2007

_ INTERNATIONAL PACIFIC HALIBUT COMMISSION

SNews Release

PP e e ——soe

January 22, 2007

HALIBUT COMMISSION COMPLETES 2007 ANNUAL MEETING

The International Pacific Halibut Commission completed its Eighty-third Annual
Meeting in Victoria, B.C., with Dr. Laura J. Richards of Nanaimo, B.C. presiding as
Chair. The Commission is recommending to the governments of Canada and the
United States, catch limits for 2007 totaling 65,170,000 pounds, a 6.7% decrease from
the 2006 catch limit of 69,860,000 pounds.

The Commission staff reported on the 2006 Pacific halibut stock assessment which
implemented a coastwide estimation of biomass, compared with previous assessments
which assessed stock biomass for each individual IPHC regulatory area. The total
stock biomass identified by the coastwide assessment is approximately the same as the
sum of that from the regulatory area assessments. However, the Commission believed
that further examination of options for partitioning the coastwide biomass estimate into
estimates of biomass for each regulatory area was required before it adopted the new
approach. Accordingly, the Commission relied on the previous methodology of
separate regulatory area assessments as the basis for determining catch limits. Lower
catch rates in the eastern area of the halibut stock prompted the Commission to
recommend more restrictive catch limits for this portion of the stock. Pending
recruitment from the 1994 and 1995 year classes appears to be relatively strong in most
areas, although Area 4B is showing a notably lower level of recruitment of these same
year classes compared with other regulatory areas.

For 2007, the Commission continued with a 22.5% harvest rate for use in Areas 2A
through 3A and a rate of 20% for Areas 3B through 4E. Low levels of recruitment and
lower estimated levels of productivity in Areas 4B and 4CDE continued to support
harvest rates lower than 20% for these areas. Accordingly, the Commission adopted
catch limits based on a harvest rate of 15% for Areas 4B and 4CDE. The IPHC
conducted additional research projects in Areas 4CDE during 2006 and the results
provided an improved assessment base for these areas, however the survey catch rate
on the eastern Bering Sea shelf is still estimated to be low, compared with other
commercial fishing areas.

Seasons and Catch Limits

The Commission received regulatory proposals for 2007 from the scientific staff,

http://www.iphc.washington.edu/halcom/newsrel/2007/nr20070123.htm 3/21/2007



Results of the 2007 IPHC Annual Meeting

Page 2 of 5

Canadian and United States harvesters and processors, and other fishery agencies. The
Commission will recommend to the governments the following catch limits for 2007 in
Area 2A (California, Oregon, and Washington), Area 2B (British Columbia), Area 2C
(southeastern Alaska), Area 3A (central Gulf), Area 3B (western Gulf), Area 4A
(eastern Aleutians), Area 4B (western Aleutians), Area 4C (Pribilof Islands), Area 4D

(northwestern Bering Sea), and Area 4E (Bering Sea flats):

2007 Catch Limits
Regulatory Area Catch Limit
(pounds)
Area 2A
Non-treaty directed commercial (south of Pt. Chehalis) 227,955
Non-treaty incidental catch in salmon troll fishery 40,227
Non-treaty incidental catch in sablefish longline fishery 70,000
(north of Pt. Chehalis)
Treaty Indian commercial 461,000
Treaty Indian ceremonial and subsistence (year-round) 33,000
Sport — North of Columbia River 239,636
Sport — South of Columbia River 268,182
Area 2A total 1,340,000
Area 2B (includes sport catch allocation) 11,470,000
Area 2C 8,510,000
Area 3A 26,200,000
Area 3B 9,220,000
Area 4A 2,890,000
Area 4B 1,440,000
Area 4C 1,866,500

htto://www.iphc.washington.edwhalcom/newsrel/2007/nr20070123 . htm
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Area 4D 1,866,500
Area 4E _ 367,000

Area 4 total 8,430,000
Total 65,170,000

The Department of Fisheries and Oceans, Canada (DFO) will allocate the adopted
Area 2B catch limit between sport and commercial fisheries.

The IPHC sets biologically-based catch limits for Areas 4A, 4B, and a combined Area
4CDE. The catch limits for Regulatory Areas 4C, 4D, and 4E reflect the catch-sharing
plan implemented by the North Pacific Fishery Management Council (NPFMC). The
catch-sharing plan allows Area 4D Community Development Quota (CDQ) harvest to
be taken in Area 4E.

The catch-sharing plan implemented by the Pacific Fishery Management Council
(PFMC) for Area 2A was adopted by the Commission and is reflected in the catch
limits adopted for the Area 2A fisheries. In Area 2A, seven 10-hour fishing periods for
the non-treaty directed commercial fishery are recommended: June 27, July 11, July
25, August 8, August 22, September 5, and September 19, 2007. All fishing periods
will begin at 8:00 a.m. and end at 6:00 p.m. local time, and will be further restricted by
fishing period limits announced at a later date.

Area 2A fishing dates for an incidental commercial halibut fishery concurrent with
salmon troll fishing seasons, and the incidental commercial halibut fishery during the
sablefish fishery north of Point Chehalis, will be established under United States
domestic regulations by the National Marine Fisheries Service (NMFS). The
remainder of the Area 2A catch-sharing plan, including sport fishing seasons and depth
restrictions, will be determined under regulations promulgated by NMFS. For further
information of the depth restrictions in the commercial directed halibut fishery,
incidental halibut during the sablefish fishery, and the sport fisheries, call the NMFS
hotline (1-800-662-9825).

After reviewing staff information and proposals from the harvesting and processing
sector, the Commission approved a season opening date of March 10. The Saturday
opening date is to facilitate marketing. Therefore, seasons will commence at 12 noon
local time on March 10 and terminate at 12 noon local time on November 15, 2007 for
the following fisheries and areas: the Canadian Individual Vessel Quota (IVQ) fishery
in Area 2B, and the United States Individual Fishing Quota (IFQ) and CDQ fisheries in
Areas 2C, 3A, 3B, 4A, 4B, 4C, 4D, and 4E. All Area 2A commercial fishing including

.

the treaty Indian commercial fishery will fall within March 10 — November 15, 2007.
Regulatory Changes and Issues

The Commission approved regulations to change the California sport fishery
possession limit as part of the catch sharing plan. The sport fishery possession limit on

hﬂm-//www.inhc.washinaton.edu/halcom/newsrel/2007/m‘20070123.htm 3/21/2007
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land and on the water in California will be one daily bag limit.

For Area 2B, the Commission adopted a regulation to allow the retention of halibut in
sablefish trap gear during the halibut IQ season, provided that harvesters had obtained
halibut quota shares for the mortality and retention of halibut. This was passed to
assist DFO with the Integrated Groundfish Fisheries Plan, which is a three-year pilot
program. The regulation will be reviewed at the 2009 IPHC Annual Meeting to
determine if retention of halibut in sablefish traps should continue to be allowed.

For Alaska, the Commission agreed to revise the regulation which prohibits the
processing or mutilation of sport caught halibut that prevents the determination of the
minimum size or number of fish. The regulation change limits the application to on
board the catcher vessels only, so that halibut may be subsequently cut up as necessary
off of the vessel.

The Commission agreed to change the recording date from December 1 to November 1
for the CDQ managers to report the amount of sublegal-sized halibut retained in Area
4E and 4D CDQ fisheries.

IPHC regulations require that halibut caught in the commercial fishery that are not
retained shall be immediately released outboard of the roller and returned to the sea
with minimum of injury. The Commission agreed to revise the regulation to allow
halibut to be measured on board the vessel to determine if they meet the legal-size
limit and to then be returned to the sea with minimal injury.

The Commission noted that Guideline Harvest Levels (GHL) approved by the NPFMC
for the charter/guided recreational halibut fishery in Areas 2C (southeast Alaska) and
3A (central Gulf of Alaska) were exceeded in recent years, substantially so in Area 2C
(over 40% higher than the GHL in 2006). Commission staff initiated dialogue with the
NPFMC to determine what control measures would be enacted by the Council to
constrain harvest to the GHLs in 2007. The NPFMC indicated that, although it is
committed to management of this fishery to the GHL limits, it would not be able to
complete analyses and develop a regulatory framework to effect control of this fishery
until 2008. The Commission, with the support of its advisory bodies, therefore passed
a regulation for a one-fish halibut bag limit for sport guided charter fishing in Area 2C
from June 15 - July 31, 2007 and for Area 3A from June 15 - 30, 2007. These bag
limit regulations will be effective until the implementation by the U.S. govemment of
domestic regulations to achieve halibut mortality reductions consistent with those that
would be achieved by the IPHC recommendations. The Commission takes this action
with some reluctance but believes the action to be necessary, given the magnitude by
which the charter/guided catches exceeded the GHL limits and the belief that such
overharvesting puts at risk the achievement of IPHC management goals for the halibut
stock.

Other Actions

The Commission spent considerable time discussing migration, coastwide stock
assessment versus closed-area stock assessment, and apportionment among regulatory

hitn://www.iphc.washington.edu/halcom/newsrel/2007/nr20070123 .htm 3/21/2007



Results of the 2007 IPHC Annual Meeting Page 5 of 5

areas. The Conference Board and Commission staff recommended a workshop be held
to allow the industry and agencies to better understand the coastwide stock assessment
model. The Commission staff was tasked with determining the best method for the
workshop and review, in consultation with the respective agencies.

In addition, the Conference Board requested a report on the effects of hook
straightening and careful release in relation to halibut viability. The Commission staff
will complete a report prior to next year’s Annual Meeting. The Commission will
continue its research in Areas 4B and 4CDE, which was also highlighted by the
Conference Board.

The Commission honoured Mr. Dylan Hardie of Courtenay, B.C. as the fifth recipient
of the IPHC Merit Scholarship. Mr. Hardie was presented with a certificate and
plaque, as well as the scholarship of $2,000 (U .S.). The Commissioners expressed their
continued support for the scholarship program and commended the Scholarship
Committee for their efforts in assessing the candidates.

The recommended regulations for the 2007 halibut fishery will become official as soon
as they are approved by the Canadian and United States Governments. The
Commission will publish and distribute regulation pamphlets.

The next Annual Meeting of the Commission is planned for Oregon, at or near
Portland, from January 22 to 25, 2008. The United States Government Commissioner,
Dr. James W. Balsiger of Juneau AK, was elected Chair for the coming year. The
Canadian Government Commissioner, Dr. Laura J. Richards of Nanaimo B.C., was
elected Vice-Chair. Other Canadian Commissioners are Clifford Atleo (Port Alberni,
B.C.) and Gary Robinson (Vancouver, B.C.). The other United States Commissioners
are Ralph Hoard (Seattle, WA) and Phillip Lestenkof (St. Paul, AK). Dr. Bruce M.
Leaman is the Executive Director of the Commission.

- END -
Bruce M. Leaman, Executive Director
Phone: (206) 634-1838

FAX: (206) 632-2983
Web: www.iphc.washington.edu

[Printable PDF File] [Home] [News Releases]
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AGENDA C-1(a)(2)

United States Department of State AFRIL 2007

Assistant Secretary of State for Oceans and
International Environmental and Scientific Affairs

Washington, D.C. 20520

Dr. James W. Balsiger

Chairman ' -
International Pacific Halibut Commission MAR - 1 2007
P.O. Box 95009

Seattle, WA 98145-2009

Dear Dr. Balsiger:

On behalf of the Secretary of State, after consulting with and obtaining the
concurrence of the Department of Commerce, I accept on behalf of the United
States all but one of the recommendations proposed by the International Pacific
Halibut Commission (IPHC) for the 2007 Pacific halibut fishery, pursuant to
Section 4 of the Northern Pacific Halibut Act of 1982 (1 6 U.S.C. § 773b), and in
accordance with Article ITI of the Convention Between the United States of
America and Canada for the Preservation of the Halibut Fishery of the Northern
Pacific Ocean and Bering Sea, signed at Ottawa, March 2, 1953 (the
«Convention”). The United States does not accept Regulation 25(2)(b)(i) and (ii), .
which concerns a reduction of daily bag limits for halibut caught from sport charter
vessels in Regulatory Areas 2C and 3A. '

The Convention establishes a procedure under which the Commission is to
conserve and manage the halibut resource in part through the promulgation of
regulatory recommendations to the United States and Canada. The Governments of
the two Parties must then determine whether to approve those recommendations.

This year, the IPHC — acting within its mandate to conserve the halibut
resource — recommended to the United States that restrictions be imposed on the
sport charter fleet operating off the coast of Alaska so that IPHC management
objectives could be achieved in Areas 2C and 3A for the 2007 fishing season. For
the last several years, the Alaskan sport charter fleet has exceeded the
recommended guideline harvest levels (GHLs) established by the North Pacific
Fishery Management Council process in those two areas, and domestic management

agencies have not yet implemented regulations designed to effectively bring the
harvest within the GHLSs.



The Departments of State and Commerce share with the IPHC the goal of-
effective, long-term conservation of the halibut resource, and we commend the
IPHC for its regulatory recommendations designed to achieve this objective. We
understand that the North Pacific Council also has been engaged in a process to
secure effective management of the Alaskan sport charter fleet in the long-term.
The Departments therefore undertook consultations to determine how best-to
manage the Alaskan sport charter fleet for the 2007 fishing season, pending a
comprehensive resolution of this issue through the Council process.

For the 2007 fishing season, we have received assurances that the State of
Alaska will exercise its regulatory authority to restrict retention of halibut by
charter skippers and crew in both Areas 2C and 3A. Additionally, the Secretary of
Commerce has embarked on a process for the development of regulations with a
view to imposing in Area 2C regulations that would reduce halibut mortality to
levels comparable to those that would be achieved through implementation of the
proposed JPHC sport charter regulation for the 2007 season. The Department of
Comunerce is also actively working with the State of Alaska to enhance monitoring
and compliance of charter regulations. '

The Department of State appreciates that this approach for the 2007 season
will not fully satisfy all interested people or organizations. The Department notes
with disappointment that the IPHC recommendation in question arose in part due to
the inability of domestic processes in the United States to resolve this matter

previously. We therefore strongly encourage the North Pacific Council, the State of.

Alaska, and all affected agencies and stakeholders to develop comprehensive

measures to resolve this issue for 2008 and beyond. The long-term interests of the
resource demand such a result.

The Department of State commends the IPHC for its stewardship of the
Pacific halibut resource and its leadership in effective bilateral fisheries
management. Throughout the 80 years of its existence, the IPHC has facilitated
unprecedented cooperation between the United States and Canada and has
successfully managed the shared halibut stock to historically high biomass levels.
The entire regulatory package proposed by the IPHC for the 2007 halibut fishery is
consistent with the IPHC's tradition of conserving the valuable Pacific halibut
resource. We are pleased to accept all of the IPHC recommendations, except
Regulation 25(2)(b)(i) and (ii). The Department of Commerce will shortly publish

regulations consistent with these recommendations in order to provide public notice
of their effectiveness.

~



Sincerely,

Db e

Reno L, Harnish, Acting

cc:  Mr. Bruce Leaman, Executive Director, International Pacific Halibut
Commission
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NEWS FRORN _ priz 2007

¢ NATIONAL OCEANIC & ATMOSPHERIC ADMINISTRATION e US DEPARTMENT OF COMMERCE

)“'-\-tl.flf(:"'
Contact: Sheela McLean FOR IMMEDIATE RELEASE
(907) 586-7032 March 6, 2007

NOAA FISHERIES BEGINS RULEMAKING FOR CHARTER HALIBUT FISHING
IN SOUTHEAST ALASKA

Despite recent rejections of new restrictions to the Alaska halibut charter boat fleet,
NOAA Fisheries Service and the state Department of Fish and Game are working to develop
new management measures to help fishers avoid exceeding harvest levels.

NOAA Fisheries Service Alaska Region has initiated a rule-making process that will
make changes in regulations for fishing for the charter halibut industry in southeast Alaska (area
2C).

This year, the International Pacific Halibut Commission (IPHC) recommended that the
United States impose bag limit reductions on the sport charter fleet operating in south central
(area 3A) and southeast Alaska. The IPHC recommendation came in response to the sport
charter fleet having exceeded guideline harvest levels established by the North Pacific Fishery
Management Council.

On March 1, 2007, the U.S. Department of State informed the IPHC that the United
States did not accept the IPHC recommendation that concerned the reduction of daily bag limits
for halibut caught from sport charter vessels in areas 2C and 3A. NOAA Fisheries Service is
concerned that with the rejection of restrictions on the charter halibut boat fishing,
recommended harvest limits will be exceeded.

"The specifics of the new restrictions will obviously need to be resolved through analysis
of available biological, catch, and effort data as well as evaluation of public comments obtained
during the rule making process. It is our intention o have the new rule in effect by June 1,
2007,” said Doug Mecum, acting Alaska regional administrator for NOAA Fisheries.

"We believe it is appropriate to focus our efforts on analysis of alternatives for area 2C
that include a two-halibut bag limit, with one of those halibut required to be of a certain size, for
example a 32-inch minimum size or a trophy minimum size,” Mecum added.

All of the other recommendations proposed by the IPHC were accepted.

The Alaska region of NOAA Fisheries is working with the state Department of Fish and
Game to identify and discuss management measures other than a one-fish bag limit that could
achieve halibut mortality reductions consistent with the goals of the IPHC recommendations. For
example, in area 3A, a department of fish and game emergency order will restrict fishing for
charter halibut skippers and crew in order to reduce halibut mortality by an amount comparable
to the June 15 to June 30 one-fish bag limit proposed by the IPHC. This action will eliminate the
need for federal rule making for the area 3A charter fishery.

Because the skipper and crew restriction alone is not adequate to reduce charter halibut
mortality in area 2C to desired levels, NOAA Fisheries has initiated the separate regulatory
action to address this issue. In addition to halibut mortality savings, the objective of NOAA
Fisheries in implementing the substitute restrictions for area 2C are to minimize negative
impacts on the charter fishery and its sport fishing clients, the coastal communities that serve as
home ports for this fishery, and on fisheries for other species.



NOAA Fisheries Service is dedicated to protecting and preserving our nation’s living
marine resources through scientific research, management, enforcement, and the conservation
of marine mammals and other protected marine species and their habitat. To learn more about
NOAA Fisheries in Alaska, please visit our websites at www.fakr.noaa.gov or at
www.afsc.noaa.gov

The National Oceanic and Atmospheric Administration, an agency of the U.S.
Commerce Department, is celebrating 200 years of science and service to the nation. From the
establishment of the Survey of the Coast in 1807 by Thomas Jefferson to the formation of the
Weather Bureau and the Commission of Fish and Fisheries in the 1870s, much of America's
scientific heritage is rooted in NOAA.

NOAA is dedicated to enhancing economic security and national safety through the
prediction and research of weather and climate-related events and information service delivery
for transportation, and by providing environmental stewardship of our nation's coastal and
marine resources. Through the emerging Global Earth Observation System of Systems
(GEOSS), NOAA is working with its federal partners, more than 60 countries and the European
Commission to develop a global monitoring network that is as integrated as the planet it
observes, predicts and protects.
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AGENDA C-1(a)(4)
APRIL 2007

UNITED STATES DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric Administration
Nationa! Marine Fisheries Service

P.O. Box 21668

Juneauv, Alaska 99802- 1668

March 22, 2007 D
[’Q@@‘%@ .

Stephanie Madsen, Chair ,%4 P

North Pacific Fishery Management Council 22 20
605 West 4™ Avenue, Suite 306 74
Anchorage, AK 99501-2252 N.p,,.”c
Dear Madam Chair: o

In January 2007, the International Pacific Halibut Commission (IPHC) acted to recommend
commercial fishery catch limits and other regulatory changes for 2007 to the Secretary of State
for review and approval. These IPHC recommendations were designed, as they have been for
more than eight decades, to achieve effective, long-term conservation and management of the
Pacific halibut resource in the waters of the U.S. and Canada from Alaska to California. We
share this goal, of course, for all of our marine fishefy resources.

Among the regulatory recommendations by the IPHC for 2007, however, was one to reduce the
sport fishing daily bag limit for anglers fishing from charter vessels in IPHC Regulatory Areas
2C and 3A for certain periods. Specifically, the IPHC recommended reducing the existing daily
bag limit from two halibut per person to one halibut per person in Area 2C during the period
June 15 through July 31, 2007, and in Area 3A during the period June 15 through June 30, 2007.
The IPHC took this action because of the magnitude by which the charter fishery’s barvest of
halibut has exceeded the Council’s guideline harvest level (GHL) in each area in recent years,
and the IPHC’s belief that “...such overharvesting puts at risk the achievement of IPHC
management goals for the halibut stock” (IPHC news release January 22, 2007). The IPHC
delayed the effectiveness of its action until June 15, however, to afford the U.S. opportunity to
resolve the issue with domestic regulations that would achieve comparable reductions in halibut
catch mortality in these two areas.

Agency Response

While the Council and NMFS also share the IPHC’s concern about the growing harvests by the
charter vessel sector, it is this agency’s opinion that domestic regulatory and fisheries
management processes are more appropriate for management of the harvest by this sector than is
an international organization. We determined that, through a combination of Alaska Department
of Fish and Game (ADF&G) and Secretary of Commerce (Secretary) regulatory authority, we
could achieve a reduction in the charter vessel sector’s harvest that would be comparable to that
of the IPHC-recommended bag limit. Consequently, on March 1, 2007, the Secretary of State
informed the IPHC that all of its regulatory recommendations were accepted, except for the
reduction of the daily bag limit from two halibut to one halibut per person. The annual
management measures for halibut were published subsequently on March 14, 2007 (72 FR
11792), reflecting all of the IPHC recommendations except for its bag limit reductions for
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anglers fishing from charter vessels. Hence, the current sport fishing regulation for halibut in all
waters off Alaska includes a bag limit of two halibut of any size per day per person (sec.

25(2)(b)).

The authority to reject an IPHC recommendation is contained in the Northern Pacific Halibut Act
of 1982 (Halibut Act). Section 773b of this statute states that “the Secretary of State, with the
concurrence of the Secretary, may accept or reject, on behalf of the United States,
recommendations made by the Commission....” The Department of State’s action to reject the
IPHC-recommended bag limit reduction for charter vessel anglers fishing for halibut in Areas 2C
and 3A was predicated, however, on an understanding that the harvest of halibut by sport charter
vessel fleet in these areas should be controlled in 2007 and future years. The fact that the
Council is actively working on management measures for the charter vessel fleet for 2008-and
beyond was acknowledged and supported by the Department of State. For 2007, NMFS assured
the Department of State that, in cooperation with ADF&G and using the Federal regulatory
process, we could achieve.comparable reductions in the charter vessel harvest of halibut in a
manner that would be less damaging to the charter vessel industry.

Area 34 t ;

For Area 3A, the Commissioner, ADF&G, issued an emergency order on January 26, 2007 (No.
2-R-3-02-07), prohibiting a sport fishing guide and a sport fishing crewmember working on a
charter vessel in salt waters of Southcentral Alaska from retaining fish while clients are onboard
the vessel. Also, the emergency order limits the maximum number of lines that may be fished -
from a charter vessel to the number of paying clients onboard the vessel. This emergency order
will be effective from May 1, 2007, through December 31, 2007. ADF&G estimates that this
action will reduce the harvest of halibut on charter vessels in Area 3A by 7.7 percent to 10.6
percent of the 2006 harvest or 306,000 Ib (138.8 mt) to 421,000 Ib (191.0 mt). Assuming the
charter halibut fishery in Area 3A in 2007 is similar to the fishery in 2006, this reduction in the
charter halibut harvest is expected to produce a total charter halibut harvest of about 3.662
million Ib (1,661.1 mt) to 3.547 million pounds (1,609.3 mt), a volume range that brackets the
GHL for Area 3A. Hence, we will rely on the effectiveness of ADF&G’s emergency order by
itself to make comparable reductions in the charter vessel halibut harvests in Area 3A. No
further regulatory action by NMFS is considered necessary to manage the 2007 charter vessel
halibut fishery in Area 3A.

Area 2C

In Area 2C, an emergency order to prohibit retention of fish by charter vessel guides and
crewmembers in Area 2C also was issued by ADF&G in 2006, and again in 2007 (No. 1-R-02-
07). This action alone, however, is not expected to reduce the 2007 charter vessel harvest of
halibut to levels comparable to the IPHC-recommended bag limit reduction, an amount estimated
to range from 397,000 Ib (180.1 mt) to 432,000 Ib (195.9 mt). Regulatory action to remedy this
problem by June 2007 would require the Secretary to developed regulations independent of the
Council process.



We have started this regulatory process and expect a proposed rule to be published in early April
with an abbreviated public comment period of two weeks. We are attempting to have a final rule
in effect by June 1, 2007. No effective period ending date is proposed. If approved and
implemented, our regulation for the Area 2C charter vessel fishery would remain in effect until
replaced or superseded by subsequent Council and Secretarial action.

We developed a suite of alternative management measures for analysis in an environmental
assessment/regulatory impact review/initial regulatory flexibility analysis. Our goal in selecting
and assessing alternative management measures was to reduce sport fishing mortality of halibut
in the charter vessel sector in Area 2C to a level comparable to the level that would be achieved
by the IPHC-recommended regulations and in a manner that would reduce adverse impacts on
the charter fishery, its sport fishing clients, the coastal communities that serve as home ports for
this fishery, and on fisheries for other species.

The one-fish bag limit recommended by the IPHC would have had negative economic impacts
on the charter vessel industry in Area 2C. Comments from charter vessel guides before, during,
and after the IPHC meeting in January 2007, indicated that changing the bag limit for anglers on
charter vessels from two fish to one fish per day for a six-week period from June 15 to July 31
would have an adverse impact on charter vessel bookings that had already been, or were in the
process of being, made for the 2007 season. This change was perceived by the affected public as
adversely affecting demand for guided charter services during that period. Charter vessel
operators and representatives stated that the ability to offer an opportunity to harvest more than
one fish was important for their charter business. Hence, we considered but rejected a one-fish
daily bag limit as recommended by the IPHC because it would not preserve a two-fish bag limit
and limit adverse impacts on the guided sport industry. Other alternatives considered and fully
analyzed in the analysis include:

(1) No action—the daily bag limit would be two halibut per day;

(2) A two-halibut daily bag limit but require at least one of the retained fish to have a
minimum size of four optional lengths—45 in (114 cm), 50 in (127 cm), 55 in (140 cm), or 60 in
(152 cm);

(3) A two-halibut daily bag limit but require both retained fish to be at least 32 in (81.3
cm) long; and

(4) Preferred—a two-halibut daily bag but require at least one of the retained fish to have
a maximum size of no more than three optional lengths—30 in (76 cm), 32 in (81 cm)
(Preferred), or 35 in (90 cm).

The Proposed Action

Our preferred altemative, as indicated above, would allow an angler fishing from a charter vessel
in Area 2C to harvest one halibut of any length but require that another halibut be no longer than
32 in (81.3 cm) with its head on. If only one halibut is retained by a sport charter vessel client, it
could be of any length. ADF&G has estimated that this maximum size restriction for one of two
potential fish taken by charter vessel clients would reduce the overall harvest in Area 2C by the
charter vessel sector by about 425,000 Ib (192.8 mt). This poundage reduction would be about
98 percent of the maximum amount of the poundage range that could be reduced as a result of
the IPHC-recommended one-fish bag limit during the six-week period, June 15 - July 31. This



alternative would provide an appropriate reduction in charter vessel harvest in Area 2C while
also reducing the potential difficulties with a minimum size limit. Specifically, charter operators
fishing in waters where small halibut are typically caught would likely be able to provide their
clients with a good chance of harvesting two fish. This maximum size limit also would likely
reduce the bycatch and catch-and-release mortality that would be expected from searching for a
“trophy” fish of larger than the minimum size limit. '

The status quo alternative of allowing a two-fish bag limit without further restriction would not
reduce the charter vessel halibut harvest below what it was in 2006. This alternative also would
be counter to our commitment to substitute a regulation for the IPHC-recommended bag limit
reduction that would result in a comparable reduction in charter vessel harvest of halibut.

Alternative 2 could reduce the charter vessel sector harvest in Area 2C by an estimated 434,000
1b (196.9 mt). Anecdotal information suggests, however, that 2 minimum size limit may
disadvantage charter businesses operating in areas where small halibut are more predominate
than large halibut. This restriction could be a de facto one-fish bag limit for operators in areas
with fewer large halibut. In addition, a minimum size limit would stimulate searching for big
halibut which could result in increased catch-and-release mortality of smaller fish. The increased
search for the “trophy” sized fish also could increasé the bycatch of other species such as
rockfish, which typically do not survive being caught and released, or lingcod. -

Alternative 3, would not result in a reduction of poundage taken by the charter vessel sector, and
could have the reverse effect.

We look forward to working with the Council as it considers management measures for the
charter halibut fishery for implementation in 2008 and beyond.

Sincerely,

fpbart 70—

Robert D. Mecum
Acting Administrator, Alaska Region
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APRIL 2007
CHARTER IFQ STAKEHOLDER COMMITTEE
Draft Minutes
Anchorage Alaska
February 27-28, 2007
Dr. Dave Hanson, Chair
Seth Bone Dan Hull (absent)
Bob Candopoulos Joe Kyle (absent)
Ricky Gease Larry McQuarrie
John Goodhand Rex Murphy
Kathy Hansen Chaco Pearman
Kelly Hepler (1 day) Greg Sutter

Staff Jane DiCosimo, Nicole Kimball, Darrell Brannan, Doug Vincent-Lang, Sue Aspelund, Scott Meyer,
Mike Jaenicke, Jay Ginter, John Lepore, Jonathan King

Public Bob Ward, Donna Bondioli, Bob Howard, Ed Hansen, Dan Falvey, Rhonda Hubbard, Ken Dole

Agenda The committee adopted the draft agenda after rescheduling its discussion of the permanent
solution alternatives to the first day of the meeting.

Moratorium/Limited Entry Analysis The committee supports final action by the Council to
implement a moratorium on entry into the charter halibut fisheries in Area 2C and Area 3A. The
draft of the committee’s recommendations is attached (Appendix I). Inclusion of part time operators in the
program is critical to its approval, but could markedly increase latent capacity if those permits are
transferred to full time operators. The committee recommended that the limited entry program should be
viewed as the first step in rationalizing the fleets, with the permanent solution including a mechanism to
limit the use of the permits. Alternatives are being examined which would award a share of a future
allocation to the charter sectors to be based on either pounds harvested or client days. The committee
urges the Council to begin such an analysis, once the committee completes its recommendations at its
next meeting. Specific recommendations to the Council on features of the moratorium program follow.

The committee recommended that the Council exclude military vessels (which occur in Area 3A
only) from the limited entry program and from the GHL (harvests would be accounted with non-
guided sport harvests). The motion passed with some abstentions.

The footnote to the proposed program under Alternative 2 notes that “Military (Morale, Welfare, and
Recreational) boats would not be required to meet the qualification requirements of the program, and
harvests will not count against the halibut charter GHL.” The committee recommended that the following
language to the committee recommendations be added: “However, if the Council chooses to continue to
allow harvest from these military boats to count against the GHL, then the moratorium permits issued to
the military should be limited similarly to the CQE program. For example, the permits issued to the
military should be non-transferable and capped at 4 permits total.”

The committee noted that a number of fishing clubs that provide corporate entertainment (i.., fishing
trips) may continue to harvest halibut, as draft Senate Bill 12 may exempt them from state licensing
requirements.

The committee had no comment on Issues 1, 3, 4, and 8.
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Issue 2 (area designations for permits) The Committee recommended that permit holders, who have
history in both areas, may be issued two permits, but only one can be used on any given trip. Upon
initial issuance, the recipient will select which permit is transferable, and which permit is non-
transferable.

Issues 5 (permit transfers) and 10 (eligibility) Staff clarified that a permit would be issued to the business
owner. While history is earned based on evidence of participation on a particular vessel, the issued permit
would not be linked to any vessel. The committee recommended a two tier approach, with a lower
threshold for permit eligibility (5 trips) and a higher threshold for permit transfers (20 trips). Issue
5, Suboption 1 would prohibit transfers of issued permits for individual vessels that qualified at trip levels
less than 20 trips, as reported in the ADF&G logbook. This recommendation is linked to Issue 10, Option
1: Each licensed guide business owner(s) who reported a minimum of 5 trips during 2004 or 2005 and
year prior to implementation would be issued a permit(s) based on the number of trips summed for all
vessels in his best year of the qualification period. A business would be limited to the number of permits
equal to the highest number of vessels used in any one year during the qualifying period. A motion was
made that if the Council did not take the committee’s recommendation of a low threshold combined with
the higher threshold for permit transfers, then the committee recommends a higher threshold for permit
eligibility. [A motion failed, which would have set the minimum threshold under Issue 5 at 1 trip.
Another motion failed, which would have required participation in all years prior to implementation (not
just one year prior).]

The committee noted that the Council could specify that the minimum threshold for the “year prior to
implementation” could be tied to logbooks that reported halibut effort instead of bottomfish effort because
ADF&G began collecting halibut data in the logbook program in 2006. This could be part of the
implementation plan by NMFS, and should be adopted by the Council.

The committee also noted that a potential permit applicant could meet the activity requirement for the
year prior to implementation by leasing seats on other charter boats and filing logbooks during that
critical year to qualify to receive an additional permit. This could result in increased latent capacity that
might otherwise have dropped out of the fishery. The committee did not identify a solution.

The committee did not recommend any action for the Council to take to prohibit leasing; therefore Issue 6
could be deleted by the Council. It noted that leasing in the charter fisheries is probably impossible to
define, with many ways to circumvent any definition.

The committee discussed footnote 7 to Issue 6, which states: “Halibut charter permit holders may only
use their permit onboard a vessel that is identified on an ADF&G saltwater logbook assigned to the
person holding the permit. If the permit holder wishes to use the permit on a different vessel, they must
obtain an ADF&G logbook for the new vessel before the permit may be used on that vessel. The permit
number must be recorded on the logbook for each trip.” After learning that the language was proposed by
the State of Alaska and adopted by the Council, it suggested that linking a permit to a vessel through the
logbook would be an unnecessary constraint. The committee recommended allowing the use of a permit
on more than one boat, but no more than one boat per day.

Issue 7 (client endorsement) The committee recommended that permits be issued with an endorsement
equal to the highest number of clients on board that was recorded on the logbook in 2004 or 2005.
This is consistent with the committee’s previous recommendation. [A previous motion in support of
Suboption 2 (Council’s preliminary preferred alternative that added an upper limit to the endorsement of
8 clients in Area 2C and 20 clients in Area 3A) failed.]
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Issue 9 (evidence of participation). The committee recommended that evidence of participation in “the
year prior to implementation” be required to be for halibut, instead of bottomfish, since ADF&G
began collecting such data again in 2006. This is consistent with the committee recommendation under
Issue 5. However, the committee noted that ADF&G can not accurately identify what species was the
target of a trip, as many trips target multiple species.

Issue 11 (use caps) The committee recommended no more than 5 permits per business owner. The
committee recommended a clarification of the footnote for this issue, “A business whose permit is
endorsed in excess of the use cap maintains that exemption for those permits that remain in its control
after other permits are sold, but those sold permits lose that grandfather status in perpetuity.
Grandfathered permits that are sold in total when a business owner sells his entire business/fleet
maintain that grandfathered status. Grandfathered status refers to permits, not to vessels,” such that a
permit holder can split off a permit(s) and the remainder would stay grandfathered with the sale of the
entire business.

Issue 12 (communities) The committee discussed the Council’s preferred Option (#2) which would set a
use cap of twice the cap selected under Issue 11, but recommended that no more than 4 permits to a
Community Quota Entity (CQE), representing a community in which 5 or fewer active charter businesses
terminated trips in the community in each of the years 2004 and 2005. This was intended to reinforce that
the CQE program is for the community and should not impact other charter halibut businesses already in
those communities.

State of Alaska reports Kelly Hepler reported that a State limited entry program for the Alaskan sport
fishing guide industry would not occur in 2007. A State limited entry stakeholder group, which supported
introducing such legislation, continues to meet. Proposed legislation to allow sharing of State data with
Federal enforcement agencies (necessary for the moratorium program) may be passed in 2007. The
committee recommended that the Council send a letter supporting the proposed legislation to the
State.

The committee next reviewed a draft paper on State management of the charter halibut sector under
delegated authority to the State of Alaska. It discussed the timeline for implementation of Council action
and noted that the Council may resolve management issues before the State has regulatory authority. The
committee did not support proposed State management, but did not vote on the issue.

Permanent solution alternatives As adopted by the Council in December 2006, there are two actions in
the Council’s suite of alternatives for a permanent solution. The first action is to set an allocation, with
seven options for the formula to determine the allocation and several options to determine a mechanism to
increase the charter sector above that new allocation by allowing the transfer of commercial quota for use
in the charter sector. This assumes that the limited entry program would continue, and that restrictive
measures would be implemented (perhaps separately under an annual process through either the Council
or the State, if the Halibut Act is amended and the Council recommends changes to the Federal
regulations to delegate limited authority to the State of Alaska) to keep harvests from exceeding the
allocation. The second action would issue shares of the charter sector’s allocations to individual operators,
either as “transferable seats” (also called “angler days™) or as IFQs (numbers of fish) or further refine the

limited entry program.

A discussion paper on the long term solutions was prepared by Kathy Hansen and is posted on the
Council’s halibut website'. Elements of each proposed alternative are listed. The last section includes a
discussion of mechanisms to finance a compensated reallocation of commercial quota to the charter

! hgp://www.fakr.goaa.gov/ngfmc/currem issues/halibut_issues/halibut.htm
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sector. These mechanisms would be included in an appendix to the analysis of permanent solution
alternatives, but would not be subject to Council action or federal regulations. Some committee members
planned to meet in March with State and Federal staff to identify viable financing options to purchase
commercial QS for reallocation to the charter sector.

The committee worked from an edited version of the Council’s Allocation/Share-based Alternatives and
Options provided by Kathy Hansen. The draft that was adopted by the committee is attached (Appendix
I0). Specific issues that were discussed in more detail are provided below.

The committee began its review of proposed alternatives and options with the charter quota share
alternative. A new issue was raised by Rex Murphy. He asserted that some charter operators intentionally
target smaller halibut or catch and release fish, and any allocation that uses weight instead of numbers as
part of the allocation formula would not be fair to that business model. This ended up being addressed
under issue 7.

Under Issue 2, John Goodhand suggested that the initial issuance could be ground truthed by using the
success rate from the 2006 logbooks. The success rate for each individual operator would be figured by
taking the number of halibut harvested by the number of clients. The intent of using the success rate is to
more closely match the bottomfish effort in the earlier logbooks with the poundage harvested. The
success rate (Ib fish/angler) be factored in to the Quota Share Alternative for initial issuance. The
committee recommended that a correction factor be considered for initial issuance, and would be further
developed by ADF&G staff if the Council concurred with this approach.

The committee recommended changing Issue 2 option 2 to be the best 3 out of the most current 6 years.

On Issue 7 (numbers of fish), the committee recommended a new option to issue Charter IFQs in
pounds. Because some operators target smaller fish, it would cost more to purchase an equivalent amount
in pounds for those operators. For those that target bigger fish, they can purchase their needed amount of
QS cheaper.

Issue 9 (community set aside) The committee discussed the two options to fund the community
allocation: 1) split equally between the commercial and charter sectors; and 2) proportional to allocation
between sectors. The committee recommended that proportional contributions to the set aside be
preferred alternative. The motion was not unanimous.

Under the Alternative for an allocation to the charter sector, the committee deferred discussion on Issue 1
(allocation formula) to a later agenda item to review a staff discussion paper.

Issue 2 (overage/underage) The committee recommended a new option for separate accountability for
each sector (see True Accountability proposal on the Council website). The committee recommended that
Issue 1 be annotated to explain that allowing overage and underages to be transferred across
commercial and charter sectors (as proposed under Issue 2, Option 1) is needed for compensated
reallocation funding mechanisms.

The committee discussed an eligibility suboption and recommended that it be rewritten. Staff recalled that
it was written specifically to allow only those charter operators who also met commercial eligibility
requirements to transfer the use of charter QS for commercial use. No ownership change would occur; the
same charter operator could use the QS in either fishery. No change was made to the suboption, but the
committee felt that the suboption was too limited in its application.
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The committee noted that previous staff objections to using the 10 percent overage/underage provisions to
fund the compensated reallocation was not part of a current proposal to allow 10 % of a commercial QS
holder’s IFQs to be leased to the charter sector annually. The 10 % limit is intended to limit leasing and
not significantly change the commercial QS program by allowing investors to purchase and hold QS for
the purpose of leasing.

The committee recommended that a revised suite of alternatives should include a limited entry
alternative that allows for state delegation, although some identified it the least desirable approach. It
was also identified by some as another interim approach to the long tern solution. Staff recommended that
the committee not recommend a suite of management tools in the permanent solution analysis, based on
previous legal guidance.

The committee recommended to not require renewal of the limited entry permit. It recommended
adding options to require the vessel name on the permit. It recommended adding suboptions for a
minimum threshold of 20, 40, 60, 80 client days be required for the permit to be eligible to be
transferred. It recommended developing a sub-option that the limited entry permits be split into sub-
classes of permits with an A class permits for those boast that qualify with over 80 trips; B class 60-79
trips; C class 40-59 trips and D class permits 20 -39. It recommended adding a suboption to allow a
permit to be leased for 2 out of 5 years. The committee discussed including a decision point on which
agency would actively manage the charter sector (Option 1 - NPFMC; Option 2 - ADF&G under
delegated authority; and Option 3 - NPFMC under a catch sharing plan). Staff recommended that these
options not be included in the permanent solution analysis, but be decided by the Council before the
analysis begins. The issue of who would manage could be addressed by staff in the cumulative effects
section of the environmental assessment as potential future actions, but would complicate the analysis
immensely if they were included as action items.

Rex Murphy introduced a motion in support of his Harvest Tickets/Murphy Plan, which would issue
harvest tickets to the charter client on a first come, first serve basis. The motion failed after committee
discussion.

Under a revised Transferable Seat Alternative, the committee recommended adding permit renewal
options (these were not adopted into the limited entry with allocation alternative). It recommended that
the analysis describe how the number of angler days would be determined each year. It recommended a
new suboption under Option 3 for a correction factor to initial allocation. To ground truth past logbook
data, an operator’s success rate for 2006 (total number of halibut divided by the total number of clients)
would be multiplied by his/her total client days and the average weight of the fish. This would reward
operators who targeted halibut rather than operators who target other (rockfish and lingcod) species. As
with all logbook data issues, staff noted that they can not estimate effort based on what species were
being targeted, but only on halibut harvests due to the multi-species nature of most charter operations.

The committee recommended adding a mew option for determining of angler days. The committee
recommended that “seats” float with abundance (and catch rates). An operator’s share would be issued as
a percentage of the total pool of angler days. That share would be divided into the charter sector’s
allocation (assuming that the allocation is a percentage) to determine an individual’s number of seats for
that season, Under a fixed poundage allocation, those angler days would be fixed. The committee was
interested in applying different catch rates by subarea, but the subareas have yet to be recommended by
the State. The committee discussed that a smoothing of the total pool could be used, instead of the
previous year’s success rate. ADF&G staff was asked to develop an approach for consideration at the
next committee meeting, if the Council concurred with this approach.
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The committee briefly discussed how to set endorsements for limited entry permits issued to
communities, since there is no harvest history associated with those permits. The committee suggested 25,
50, or 75 client days to begin the analysis.

One committee member noted that if charter QS cannot transfer to the commercial, then there needs to be
cap on the amount of commercial QS that can be transferred to the charter sector to provide entry
opportunities in the commercial sector.

Allocation discussion paper The committee briefly reviewed the Council’s allocation paper. The
committee identified potential benefits of separating the allocation and management measure decisions,
but recommended that both actions be linked for simultaneous implementation to avoid the pitfalls
identified in the paper.

Council policy The committee recommended that the Council consider setting a policy to maintain the
traditional (2-fish) bag limit, preserve historical length of the charter season, and as much as
possible, prevent any in-season management measures. This motion passed, with 1 objection.

Allocation option corrections The committee recommended that the Council correct the options listed
under the Allocation alternative, based on revised data by ADF&G staff. These corrections are noted
below:

formula Area 2C Area 3A
a. 125% of average harvest of 2000-2004, translated to percentage 16% 1615%
b. equal to the 1995-99 GHL, translated to percentage 13% 14%
c. percentage of combined 2004 commercial/charter catch 1514% 13%
d. convert current GHL into percentage based on 2004 12% 13%
e. equal to 2005 charter harvest, translated to a percentage 1615% 13%

Sport bycatch mortality Scott Meyer (ADF&G) presented information on Area 2C sport halibut bycatch
mortality. These results will be used in the Area 2C GHL analysis and in a forthcoming discussion paper
that was requested by the Council for the March 2007 meeting. He reported that fish caught on circle
hooks tend to be lip hooked, while fish caught on baited J hooks are hooked deeper more often.

Using ADF&G logbook data, he separated data into bottomfish or salmon-targeted trips, or both. He
made assumptions about the proportions of halibut released on circle hooks versus other hook types when
bottomfish or salmon are targeted. A release mortality rate of 3.5 % was assumed for halibut released
from circle hooks. This is the same rate assumed by the IPHC for halibut caught on longline gear in the
commercial fishery and released in excellent condition. A lower rate could have been assumed, based on a
1969 IPHC study, but not all sport-caught fish are released in excellent condition. All other hook types
were assumed to have a 10% rate based on other studies of release mortality in marine recreational
fisheries. Weighting the numbers of fish released in each target category by the hook types used and their
assumed mortality rates resulted in an overall release mortality rate of about 5%.

A motion to request that the Council recommend that J hooks be required when targeting halibut with bait
in the charter fisheries failed, after staff reviewed the recent discussion by the IPHC for a similar
proposal. The IPHC rejected it because a requirement to use J hooks when a vessel intends to harvest
halibut is not enforceable. Also, charter fisheries target multiple species and anglers catch halibut when
salmon fishing using J-hooks. For the same reason, the committee was generally opposed to mandatory
requirements to use circle hooks.

New business Council member Ed Rasmuson presented a draft proposal for resolving the long term
issues. Under the Rasmuson proposal, the GHLs would be reset as a (hard) allocation that reflects
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current harvests. It would allow the GHL to grow to meet future market conditions by compensating the
commercial sector for the reallocation. It would amend the commercial halibut IFQ program to allow the
State of Alaska to purchase quota shares and increase the charter sector’s allocation and lease unused
IFQs back to the commercial sector. A number of details are yet to be identified, such as the funding
mechanism. The committee asked a few questions on the details of the proposal but declined to comment
further because members had not had sufficient opportunity to study the proposal and it lacked key detail.
The committee noted that it contained elements from many of the options currently in the suite of
permanent solution alternatives. A working group on funding mechanisms will add a review of the
proposal to its agenda.

New business A motion failed, which recommended that the Council initiate a new analysis for a
Crossover Proposal. The intent of the proposal was to allow transfers between individuals of the
commercial and charter sectors to allow exemptions from the 1-fish bag limit or similar management
measures. Instead, the proposal will be reviewed by the working group on funding mechanisms.

New business The committee recommended a “grandfather clause acquisition exemption” under the
IFQ alternative in the permanent solution analysis. If the CEY decreases from the CEY at initial issuance
in the charter QS holder’s area, the QS holder could acquire additional shares to compensate for such
decline. The charter QS holder could only use such additional shares in any year to the extent those shares
are required to bring the QS holder’s number of fish back up to the number of fish at initial issuance.

Next Meeting The committee will convene on April 12-13, 2007 to complete its recommendations on the

suite of alternatives and options for a permanent solution for the charter halibut fisheries in Areas 2C and
3A and other business.
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AGENDA C-1(c)(1)

. . APRIL 2007
Discussion Paper

Proposed process the State of Alaska would use to implement a
delegated authority to manage recreational Pacific halibut fisheries

Doug Vincent-Lang
Alaska Department of Fish and Game
Anchorage, Alaska

Unlike the fisheries for many other marine species in the United States, Pacific halibut
(Hippoglossus stenolepis) are currently managed exclusively under Federal regulations.
Although this species is commonly found within the boundaries of Alaska, Washington,
Oregon, and California (States), State responsibility and authority to manage Pacific
halibut fisheries is virtually non-existent. This, coupled with a prolonged federal
regulatory process, has caused difficulty in managing recreational halibut charter fishery
within existing allocations. The benefits of integrating regulations for the recreational
halibut charter fishery with existing State regulatory regimes for recreational fisheries has
raised the idea of changing the existing Federal statutory authority to allow for greater
authority for the States. A discussion paper prepared by the National Marine Fisheries
Service (NMFS) discusses the potential regulatory effects of this proposed regulatory
change'. This companion paper discusses the process the State of Alaska would employ
under a limited delegated authority.

Proposed Statutory Change

The Alaska Department of Fish and Game has sought to remedy this problem by
proposing a change to the Halibut Act that would explicitly provide for a delegation of
limited authority to the State of Alaska to regulate recreational fishing for halibut. The
proposed change would add a new paragraph (d) to 16 U.S.C. sec. 773¢ which would
read as follows:

(d) Delegation of Authority to States
(1) A state may regulate recreational fishing for halibut in the United State

portion of Convention waters in and contiguous to that state, provided that the—

(i) Secretary approves a recommendation by the Regional Fishery
Management Council having authority for the geographic area covered to authorize
the state to regulate recreational fishing for halibut;

(ii) state’s recreational halibut fishing regulations are consistent with
the Convention and with regulations adopted by the Commission and that Council; and

(iii) state’s recreational halibut fishing regulations do not discriminate
against residents of different states.

(2) For purposes of this section, state regulations will be deemed consistent with
approved regulations developed by the Commission or the Regional Fishery

! Ginter, J. 2006. Providing authority to state governments to manage Pacific halibut resources, discussion
paper on the potential effects of amending the Northern Pacific Halibut Act of 1982. National Marine
Fisheries Service, Alaska Region, Sustainable Fisheries Division. Juneau, Alaska
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Management Council if the state regulations are as restrictive or more restrictive than
the approved regulations developed by the Commission or Council or will otherwise
restrain catch to a level equal to or lower than that allowed under approved regulations
developed by the Commission or Council.

(3) Each state adopting any regulation under this section shall provide a copy of
the regulation to the Secretary and the Commission at least 30 days prior to the date
the regulation becomes effective. If the Secretary determines that any state regulation
is not consistent with the requirements of this section, the Secretary shall promptly
notify the Governor of the state, the Commission, and the Council concerned of such
determination, and shall provide a reasonable opportunity for the State to correct any
inconsistencies identified in the notification. State regulations shall remain in Jorce
until changed unless superseded by regulations of the Secretary or withdrawal of the
authority delegated by the Secretary. If after notice and opportunity for corrective
action, the state does not correct the inconsistencies identified by the Secretary, the
Secretary may withdraw the delegation to the state or promulgate regulations explicitly
superseding the state regulations, and such regulations shall remain in effect until the
Secretary determines that the State has corrected the inconsistencies.

Proposed Process and Elements of a State Delegation

If this amendment is signed into law, the State of Alaska intends to develop a recreational
halibut charter fishery management plan utilizing the Alaska Board of Fisheries
regulatory process. The Board process will be used to assure a thorough public process
in the development of the management plan and its associated management options.

Soon after the amendment is signed into law, a proposal will be submitted to the Alaska
Board of Fisheries based on the respective authorities described within Table 1. The
proposal will be based on the following:

5 AAC 75.XXX. Recreational Halibut Charter Fishery Management Plan.

(a) The Alaska Board of Fisheries recognizes the respective authorities of the
International Pacific Halibut Commission and the North Pacific Fishery
Management Council in managing the Pacific halibut resource under the
Northern Pacific Halibut Act of 1982 and the Magnuson-Stevens Fishery
Conservation and Management Act.

(b) To assure established allocations for the recreational halibut charter fishery
established by the Council are not exceeded on an annual basis and that
management actions taken towards this objective minimize impacts to
charter operations and their clients and to state managed species, the Board
delegates to the Commissioner the authority to implement on an area or sub-
area basis one or more of the following restrictions as appropriate by
emergency order to assure the Area 2C and Area 3A charter halibut
allocations are not exceeded:

o Establishment of annual limits of 4, S or 6 halibut;
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o Reduction of daily bag and possession limits for halibut to 1 daily
and 2 in possession for all or part of the open season established by
the IPHC;

e Setting a minimum size limit for one halibut in the bag limit from
40 inches to 60 inches;

o Setting of minimum halibut size limit for one or all retained
halibut no lower than the minimum size limit for the directed
commercial fishery;

o Prohibiting retention of halibut by skipper/crew;

e Limiting the length of open halibut fishing season; and/or
Limiting to 1 the number of vessel trips allowed daily.

(c) The Commissioner may, by emergency order, adopt regulations that establish
reporting and landing requirements necessary to obtain information
required to implement this management plan.

(d) Any sport fishing guide operator reporting retained halibut in a logbook
issued to them must allow samplers access to retained halibut and anglers.

It is expected that it will take between 2 to 6 months to finalize this management plan
through the Board of Fisheries.

Immediately upon final adoption of this plan the State will request a delegation from the
Secretary of Commerce under the new amendment to the Northern Pacific Halibut Act of
1982 to manage halibut charter fisheries in IPHC Regulatory Areas 2C and 3A under this
management plan. This will require the NPFMC to undertake an EA/RIR/IRFA to
approve this delegation. Itis expected that this process could take between 6to 12
months. Once completed, the delegation would remain in effect until it is withdrawn by
either the State or the Secretary (through the NPFMC).

Once this process is completed, the Department will immediately begin to utilize the
management plan to assure charter harvests remain within established allocation
guidelines established by the NPFMC according to the timeline depicted in Table 2. To
minimize impacts to charter businesses and their clients, the Department will set a pre-
season management regime based on the International Pacific Halibut Commission
(IPHC) annual catch limit and the NPFMC’s allocation (e.g., the existing guideline
harvest levels or a future allocation inked to abundance). The Department will select one
or more of the tools listed in the management plan that alone or in combination are
sufficient to assure the recreational halibut charter fishery in their respective areas (Areas
3A and 2C or sub-areas thereof) remains within its allocation. This process is very
similar to the process the Department currently uses to annually set the management
regime for Chinook salmon in southeast Alaska. The goal is to minimize inseason
adjustment(s) of the fishery. If necessary, the Commissioner may use his/her regulatory
authority under AS 16.05.060 to respond to unforeseen events.
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The Department will utilize its existing logbook and biological assessment programs to
monitor the fishery and the success of its regulatory programs. The Department will
annually report its success in managing the recreational halibut charter fleet to the
Council and IPHC.
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Table 1. Levels of authority for management of recreational halibut fisheries.

IPHC authorit
1) Responsibility for biological assessment

2) Responsibility for establishment of annual catch limits that assure for long-term
sustainability of halibut resource

3) Responsibility for allocation between signatories (i.e., between nations)

4) Responsibility for establishment of regulations necessary for resource
conservation (e.g., spawning season closures, minimum size limits)

5) Responsibility for establishment of regulatory areas

Federal NPFMC/NMFS) authority

1) Responsibility for allocation between sectors in US waters

2) Responsibility for establishment and implementation of limited access programs
3) Responsibility for oversight for assuring sector allocations are meet

4) Responsibility for management of IFQ fisheries

5) Joint enforcement responsibility with the State, including data sharing.

State authority
1) Responsibility for management of guide and charter boat licensing

2) Responsibility for harvest assessment and reporting
3) Joint enforcement responsibility with NMFS, including data sharing
4) Responsibility to manage within established recreational allocations and
conservation guidelines. Proposed management tools” include:
e  Establishment of annual limits of 4, 5 or 6 halibut
e  Reduction of daily bag and possession limits to 1 daily and 2 in possession
for all or part of the open season established by the IPHC
e  Setting a minimum size limit for one halibut in the bag limit from 40 inches
to 60 inches
e  Setting of minimum halibut size limit for one or all retained halibut no lower
than the minimum size limit for the directed commercial fishery
No retention of halibut by skipper/crew
Limit on the length of fishing season
Limit to 1 the number of vessel trips allowed daily

2 If necessary, the Commissioner may use his/her regulatory authority under AS 16.05.060 to respond to
unforeseen events.
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Table 2. Annual process used to establish pre-season management regime for the halibut
charter fishery under the Recreational Halibut Charter Fishery Management Plan.

January
January/
February
March

Fishing
Season

November/
December

IPHC sets catch limits, determination is made as to what the charter
allocation is.

ADFG meets with charter industry to set management regime for fishery.

Emergency Order establishing current year fishery regime issued.

Fishery tracked using logbooks and port sampling.

Report to NPFMC and IPHC on recreational removals.
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Unlike the fisheries for many other marine species in the United States, Pacific halibut
(Hippoglossus stenolepis) are managed exclusively under Federal regulations. Although
this species is commonly found within the boundaries of Alaska, Washington, Oregon,
and California (States), State responsibility and authority to manage Pacific halibut
fisheries is virtually non existent. This has caused difficulty in managing sport fishing
which for all other species is governed typically by State governments. The need to
integrate regulations for sport halibut fishing with existing State regulatory regimes for
recreational fisheries has raised the prospect of changing the existing Federal statutory
authority to allow for greater authority for the States. This paper discusses the effect of
such a potential statutory change.

Background

The fisheries for Pacific halibut are governed under the authority of the Northern Pacific
Halibut Act of 1982 (Halibut Act, 16 U.S.C. 773-773k). For the United States, the
Halibut Act gives effect to the Convention between the United States and Canada for the
Preservation of the Halibut Fishery of the North Pacific Ocean and Bering Sea
(Convention) signed at Ottawa, Canada on March 2, 1953, as amended by the Protocol
Amending the Convention signed at Washington, DC March 29, 1979.

In brief, the Convention is an agreement between Canada and the U.S. concerning the
conservation and management of Pacific halibut. The Convention requires that all
fishing for Pacific halibut within Convention waters—which include State waters—
comply with the Convention and regulations of the International Pacific Halibut
Commission (IPHC). The Convention gives the IPHC broad authority to adopt
regulations to develop and maintain Pacific halibut abundance. Annually, the IPHC
makes regulatory recommendations to Canada and the U.S. which, in the U.S., are
published in the Federal Register as Federal regulations. Further, the Convention states
that Canada and the U.S. may establish additional regulation governing halibut fisheries
that are more restrictive than those adopted by the IPHC.



The Halibut Act implements the Convention in the U.S. and gives the Secretary of
Commerce (Secretary) general responsibility to carry out the Convention and the Halibut
Act. The Halibut Act also provides authority to the Regional Fishery Management
Councils, established under Sec. 302(a) of the Magnuson Stevens Fishery Conservation
and Management Act (Magnuson-Stevens Act), to:

“..develop regulations governing the United States portion of Convention waters,
including limited access regulations, applicable to nationals or vessels of the United
States, or both, which are in addition to, and not in conflict with, regulations adopted by
the [IPHC] ” (Halibut Act, Sec. 773¢c(c)).

Pacific halibut are found only within the jurisdictions of the Pacific Fishery Management
Council and the North Pacific Fishery Management Council. Hence, this special
authority to develop halibut regulations extends only to these Regional Councils. The
Halibut Act further requires that any regulations developed by these Regional Councils
be implemented only with the approval of the Secretary. This requirement for Secretarial
approval of Council-developed regulations is similar to the development of other fishery
management policies and regulations that are authorized under the Magnuson-Stevens
Act. Under both statutes, the implementation of a Secretary-approved proposal is done
by Federal regulations.

Although the Regional Council development of regulations is similar for halibut under
the Halibut Act and other species under the Magnuson-Stevens Act, a significant
difference between these statutes exists in their treatment of State government authority.
The Magnuson-Stevens Act expressly neither extends nor diminishes the jurisdiction of
any State government, with certain exceptions (Magnuson-Stevens Act, Sec. 306(a)).
The Halibut Act, however, provides no authority to State governments for the direct
regulation of halibut. In a memorandum dated December 4, 1995, NOAA General
Counsel determined that together, the Convention, the Halibut Act, and the development
of Federal regulations developed by the IPHC and Regional Councils constitute “...a
comprehensive and pervasive regulatory scheme that completely occupies the field of
Pacific halibut fishery regulation...” (page 3). Although States may have some indirect
effect on the regulation of halibut fisheries, are represented on both Regional Councils,
and may be able to have regulations identical to Federal regulations, the States have no
direct regulatory authority over the halibut fisheries.

The Sport Fishing Problem

In Alaska, as in most other states, the State has principal authority and responsibility for
the management of sport fisheries. Sport fisheries include recreational guided (including
charter boat or for-hire fishing) and non-guided independent angling. Most guided and
non-guided sport fishing is done in near-shore waters within State jurisdiction, and
therefore is governed by State laws and regulations. Sport fishing for halibut is the only
exception for the reasons explained above. The basic sport fishing rules for halibut in
Alaska—that limit anglers to using single line gear with no more than two hooks, a daily
bag limit of two fish, and an 11 month season from February 1 through December 31—



are regulations developed by the IPHC (Sec. 25(1) and (2)) and published in the Federal
Register most recently on March 3, 2006 (71 FR 10850). In addition, sport halibut
fishing regulations developed by a Regional Council and approved by the Secretary under
authority of the Halibut Act would be published as Federal regulations either in the
annual management measures published in the Federal Register or in the Code of Federal
Regulations (CFR). In Convention waters off the States of Washington, Oregon, and
California, Federal sport fishing regulations developed by the Pacific Fishery
Management Council appear at Sec. 25(4) pursuant to the Catch Sharing Plan for IPHC
Area 2A (50 CFR sec. 300.63). For the Convention waters off Alaska, sport halibut
fishing regulations developed by the North Pacific Fishery Management Council appear
in the CFR at 50 CFR sec. 300.65(c), which currently include only non-restrictive
guideline harvest levels for the sport halibut fishery in IPHC areas 2C and 3A.

The State of Alaska, also is involved, and has an interest in the management of sport
halibut fisheries, despite having little or no statutory authority. The State requires
licenses of sport fishermen (with certain exceptions) and performs the survey work on
which estimates of sport halibut fishing mortality are based. These estimates are used by
the IPHC as one component of its forecast of halibut stock abundance and estimates of
allowable harvests. In addition, the State has authority over the sport harvest of all other
species, and fishing for halibut may result in the catching of other species (and vice
versa). Finally, the distinction between Federal and State management of sport fishing
for halibut is largely transparent to the affected public who is governed by State licensing
requirements and, when fishing for virtually all other species, State regulations.

The differences between State and Federal authority over the management of sport
halibut fisheries becomes more pronounced when implementing regulatory changes and
collecting data necessary for the monitoring and enforcement of Federal regulations. In
Alaska, the State’s regulatory process is substantially briefer and more quickly concluded
than the Federal regulatory process. At the State level, a proposed regulatory change is
developed within local citizen advisory committees and brought to the State’s Board of
Fisheries (Board) which may adopt it after public notice of the proposal and 30-day
comment period. After adoption by the Board, a proposal generally is given a technical
and legal review by the Alaska Department of Fish and Game and the State’s Attorney
General and filed with the State’s Lieutenant Governor for publication in the State’s
Administrative Journal, the regulatory change becomes effective 30 days after filing.
This process may take as little time as two months. Alternatively, the Board may adopt
emergency regulations that are effective immediately upon filing, with an opportunity for
public comment provided prior to making the regulation permanent. The Commissioner
of Fish and Game also may implement certain temporary changes, including closure of a
fishing season, immediately through emergency orders. An emergency regulation usually
takes several days because a publicly noticed Board meeting must be arranged, but may
take as little as one day if the Board is already scheduled to meet on another matter or if
the Board delegates its authority to the Commissioner of Fish and Game. At its quickest,
the emergency order process can be accomplished within a matter of hours.



The Federal process by comparison is more cumbersome by design to maximize public
involvement and analysis of alternatives to the proposed regulatory change. This process
is prescribed by numerous Federal laws and executive orders. It involves Regional
Council analysis of the problem to be addressed and alternative solutions that assess and
compare potential environmental and socio-economic impacts. Public concerns about the
proposed action are addressed to the Regional Council during its review of the draft
analysis. A Regional Council recommendation for a regulatory change is then made to
the Secretary. After technical review by the National Marine Fisheries Service and legal
review by NOAA General Counsel, the proposed changed is published for additional
public comment. Public comment on the proposed rule is considered before the Secretary
will approve (or disapprove) the action and, if approved, publish the change as a final
rule. This process may take from one to several years to accomplish.

The significance of these differences between the State and Federal regulatory procedures
is that the Council is much more limited in its reaction time to the latest information
about sport fishing effort and harvest rates that may be detrimental to other halibut
fisheries or the halibut resource. Moreover, the desired Federal policy may have to be
implemented by regulations that parallel or duplicate existing or similar State regulations.
This is because Federal law enforcement is authorized to prosecute only violations of
Federal regulations, and the Secretary can not rely on State regulations to implement a
Federal policy that is consistent with all other applicable Federal laws. Hence, although
it may be more responsive, the State regulatory process cannot be used to manage sport
halibut fisheries because the Federal government “completely occupies the field of
Pacific halibut fishery regulation” under the Halibut Act.

Proposed Statutory Change

The Alaska Department of Fish and Game has sought to remedy this problem by
proposing a change to the Halibut Act that would explicitly provide for a delegation of
limited authority to the State of Alaska to regulate recreational fishing for halibut. The
proposed change would add a new paragraph (d) to 16 U.S.C. sec. 773¢ which would
read as follows:

(d) Delegation of Authority to States

(1) A state may regulate recreational fishing for halibut in the United States
portion of Convention waters in and contiguous to that state, provided that the—

(i) Secretary approves a recommendation by the Regional Fishery Management
Council having authority for the geographic area covered to authorize the state to
regulate recreational fishing for halibut;

(ii) state’s regulations are consistent with the Convention and with regulations
adopted by the Commission and that Council; and

(iii) state’s regulations do not discriminate against residents of different states.

(2) For purposes of this section, state regulations will be deemed consistent with
regulations of the Commission and the Regional Fishery Management Council if they
are as restrictive or more restrictive than the regulations of the Commission or Council



or will otherwise restrain catch to a level equal to or lower than that allowed under
regulations developed by the Commission or Council.

(3) Each state adopting any regulation under this section shall provide a copy of
the regulation to the Secretary prior to the date the regulation becomes effective. If the
Secretary determines that any state regulation is not consistent with the requirements
of this section, the Secretary shall promptly notify the Governor of the state, the
Commission, and the Council concerned of such determination, and shall provide a
reasonable opportunity for the State to correct any inconsistencies identified in the
notification. State regulations shall remain in force until changed unless superseded
by regulations of the Secretary. If after notice and opportunity for corrective action,
the state does not correct the inconsistencies identified by the Secretary, the Secretary
shall promulgate regulations explicitly superseding the state regulations, and such
regulations shall remain in effect until the Secretary determines that the State has
corrected the inconsistencies.

Discussion of Proposed Change and Suggested Refinements

The draft proposed statutory text above is essentially the same as that discussed by State
of Alaska and NOAA staff in June 2006. It appears differently, however, because it is
rearranged in separate paragraphs to facilitate this discussion.

The basic design of this statutory change would be to allow a State government to
respond quickly and efficiently to changes in the management needs of a recreational
fishery for halibut that, except for the Halibut Act, would occur under the State’s
jurisdiction. The specific authority delegated to the State could be as broadly or as
narrowly defined as the appropriate Regional Council and the Secretary specifies. For
example, a Regional Council may wish to limit State regulatory authority to, say, sport
hook or catch limits in certain areas. Alternatively, a Regional Council may wish to grant
broad regulatory authority including time and area closures, gear restrictions, harvest or
bag limits, and limited access criteria. A Regional Council also could make no
recommendation for delegation of recreational halibut fishing authority to the State.

A critical feature of this proposed statutory language is that delegation of authority would
be from the Secretary to a State, based on a recommendation from a Regional Council.
Secretarial review and approval of a delegation recommendation is necessary because the
Secretary is charged with the general responsibility to carry out the Convention and the
Halibut Act under section 773c(a). Because approval of any recommended delegation of
authority to a State would be at the discretion of the Secretary, withdrawal of the
delegation also would be at the discretion of the Secretary. Secretarial review and
approval of a Council recommendation also would be consistent with section 773¢(c) of
the Halibut Act which authorizes Regional Councils to develop regulations, including
limited access regulations, and be implemented only with the approval of the Secretary.

For these and other reasons stated below, the drafted proposed statutory text should be
changed as follows:



e In paragraph (d)(1)(ii) and (d)(1)(iii), “state’s regulations” should be more
specifically stated as the “state’s recreational halibut fishing regulations.” This
additional text would clarify that only a State’s sport halibut fishing regulations;
not other types of regulations are pertinent to a delegation of authority.

e In paragraph (d)(2), a consistency determination should be with “...approved
regulations developed by the Commission or the Regional Council....” The
bolded text should be added for consistency with sections 773b and 773c¢ of the
Halibut Act which speak to the approval of regulatory recommendations made by
either the IPHC or a Regional Council, respectively. Also, this language would
clarify that consistency would be required only with approved regulations and not
those that may be under development by either the IPHC or a Regional Council.
The edited paragraph would read as follows (with added text in bold and deleted
text in [brackets]): “(2) For purposes of this section, state regulations will be
deemed consistent with approved regulations developed by [of] the Commission
or [and] the Regional Fishery Management Council if [they] the state
regulations are as restrictive or more restrictive than the approved regulations
developed by [of] the Commission or Council or will otherwise restrain catch to a
level equal to or lower than that allowed under approved regulations developed
by the Commission or Council [regulations].”

e In paragraph (d)(3), a minimal time period should be allowed for Secretarial
review of state regulations to make the consistency determination required in the
preceding paragraph. Thirty days may be a reasonable review period. Review by
the IPHC during this period also would be desirable for biological conservation
purposes. Hence, the draft text in this paragraph should be changed to read as
follows (with added text in bold): “(3) Each state adopting any regulation under
this section shall provide a copy of the regulation to the Secretary and the
Commission at least 30 days prior to the date the regulation becomes effective.”

e Also in paragraph (d)(3), the draft proposed statutory text should include explicit
authority for the Secretary to withdraw delegation if a State’s regulation is
determined to be not consistent under paragraph (d)(2). This authority may be
implied by the initial delegation authority in paragraph (d)(1). However, without
an explicit withdrawal authority, one could argue that only a superseding Federal
regulation—developed by a Regional Council and approved by the Secretary—
could obviate a state regulation from having effect if it is determined to be
inconsistent under paragraph (d)(2). Hence, this paragraph should have the bold
text added to read as follows: “State regulations shall remain in force until
changed unless superseded by regulations of the Secretary or withdrawal of the
authority delegated by the Secretary. If after notice and opportunity for
corrective action, the state does not correct the inconsistencies identified by the
Secretary, the Secretary may withdraw the delegation to the state or [shall]
promulgate regulations explicitly superseding the state regulations, and such



regulations shall remain in effect until the Secretary determines that the State has
corrected the inconsistencies.”

The Practical Effects of the Proposed Statutory Change

The overall effect of this proposed change would be to delegate to the States of Alaska,
Washington, Oregon or California authority to implement certain regulations to manage
the sport halibut fisheries within the respective states without going through the normal
Council development and Secretarial review and implementation process currently
required by the Halibut Act. If this Halibut Act amendment is adopted by Congress and
signed into law by the President, its practical effect would be to allow a Regional Council
to recommend broadly or narrowly defined authority to be delegated to one or more
specific States.

Presumably, such a delegation action would be initiated at the Regional Council level in
the same manner as other regulatory amendments are initiated, at the request of the public
or a participating Council member or agency. The action to delegate would be a Federal
action for which certain laws would require an analysis of alternatives and a public
process for the review and adoption of a Regional Council’s recommendation to the
Secretary. After the Council submitted such a recommendation to the Secretary for
review and approval (or disapproval), NMFS would publish the delegation
recommendation in the Federal Register for additional public comment. If approved, the
delegation recommendation would be codified in Federal regulations at 50 CFR part 300
which would specify the authority delegated to the State. Sections 300.60 through 300.66
of this part currently implement provisions of the Halibut Act.

Although this process would be similar to that used currently to make fishery
management plan amendments and regulatory amendments, it would not be governed by
the Magnuson-Stevens Act. For the reasons stated above, management of the Pacific
halibut resource is governed by the Halibut Act and not the Magnuson-Stevens Act.
Hence, the Secretary would not be bound by the procedures and time limits in section 304
of the Magnuson-Stevens Act or other provisions of that statute. A Regional Council
recommendation to delegate authority, however, would have to comply with other
Federal statutes such as the National Environmental Policy Act, Regulatory Flexibility
Act, Executive order 12286 and others that require various analyses or assessments and
the Administrative Procedure Act that requires prior notice and opportunity for public
comment on Federal regulations.

The specific types of regulations that may be delegated under this authority may be as
broadly or as narrowly prescribed as a Regional Council wishes to make them.
Delegation of regulatory authority also may stipulate a specific withdrawal or sunset date
or it may continue in effect until changed. Sport fishing regulations generally fall into
one or more of a few categories of regulations based on the activity being restricted or
controlled. Regulations typically control how much fish may be caught and retained,
when and where fishing may occur, what types of fishing gear may be used, or who may
do the fishing. Recordkeeping and reporting requirements necessary to monitor the



harvest of a recreational fishery also may be delegated to a State, along with any fees that
may be necessary to cover administrative costs.

A Council could, for example, recommend delegation of recreational fishing bag limit or
gear limit regulations to a State that are applicable to Pacific halibut fishing only in
certain IPHC areas or sub-areas thereof. Alternatively, the recommended delegation
could be more broad and comprehensive. The only limit to the range of regulatory
authority that could be delegated to a State under the proposed statutory change would be
that it not conflict with IPHC- or Council-developed and approved regulations. A
conflict would occur if a State regulation were less restrictive than IPHC or Council
policies. For example, a conflict would occur if a delegation recommendation or a State
regulation allowed the use of more than two hooks per angler or, in Alaska, sport fishing
in January. Likewise, a delegation recommendation or a State regulation likely would be
considered in conflict with an approved Council policy if it substantively changed the
Individual Fishing Quota program or charter vessel fishing guideline harvest level. Such
changes would have to be developed by the North Pacific Fishery Management Council
and not by delegated State regulation. In addition, State delegated regulations would not
usurp or conflict with the authority of the IPHC under the Halibut Act provided that a
State’s regulations served to implement the approved allocation policies of a Regional
Council.

The Secretarial and IPHC review of a particular regulatory action by a State is not
contemplated by the proposed statutory change to be lengthy or formal. Paragraph (d)(2)
of the proposed text would state (including the recommended changes) that:

«..state regulations will be deemed consistent with approved regulations developed by
the Commission or the Regional Fishery Management Council if the state regulations are
as restrictive or more restrictive than the approved regulations developed by the
Commission or Council or will otherwise restrain catch to a level equal to or lower than
that allowed under approved regulations developed by the Commission or Council.”

The phrase “deemed consistent with” implies that a formal review and approval process
by the Secretary and the IPHC of a delegated State regulatory action would not occur
unless that action is found to be inconsistent. If an inconsistency were found and, the
State was unwilling to make its action consistent, then a formal Federal regulatory
process would be required to correct it or the Secretary could rescind the delegated
authority. Neither one of those Federal actions would be desirable. Hence a commitment
to cooperation among the Regional Council, State, NMFS, and IPHC is necessary.
Alternatively, to require a formal Federal review process, including public review, for
every State regulatory action could defeat the purpose of a timely response to fishing
patterns that the delegation is designed to achieve. Therefore, the formal Secretarial and
public review process of the delegation is “frontloaded” by going through the normal
Federal rulemaking process in first establishing the delegation. Subsequent actions by
the State receiving the delegation would not be encumbered by formal Federal review.



Nothing in the delegation process would prevent a Regional Council from revisiting its
delegation to a State from time to time to determine whether any changes to it should be
made. Indeed, a Regional Council may require a State to provide regular reports on its
management of the recreational halibut fisheries. In addition, a Regional Council should
include in its delegation recommendation a system for dealing with public claims of
inconsistency between a State regulation and approved regulations developed by the
IPHC or the Regional Council.

Conclusion

This discussion of a prospective amendment to the Halibut Act does not argue for or
against passage of the proposed statutory change. The potential pros and cons of the
statutory proposal also are not addressed. Instead, this paper looks at the proposed
amendment (as it currently is worded) from the perspective of the existing Halibut Act
and Federal regulatory procedures. In summary, the contemplated amendment would
provide authority to delegate management of recreational fishing for halibut to State
fishery management agencies, providing State regulations are consistent with existing
[PHC- and Council-developed regulations. The intent of this change would be to allow
States to more quickly respond to recreational fishing trends and more responsively tailor
recreational fishing regulations than currently is possible through the existing process of
IPHC or Council development of regulations implemented by the NMFS. This also could
allow Councils to more efficiently achieve their allocation policies that divide the halibut
resource between the commercial and recreational sectors.

In brief, this discussion finds that the proposed statutory amendment text should be
changed slightly to clarify (1) precisely what State and Federal regulations are affected,
(2) to provide for a minimum review period of State regulatory changes under the
delegation, and (3) to provide explicit authority to withdraw delegation in the event that
the potential or actual effects of State regulations are found to be inconsistent with IPHC-
and Council-developed regulations.

The discussion also finds that implementation of this delegation would require a Council
recommendation to the Secretary to make or change the delegation of regulatory
authority to a State. This procedure for making this recommendation would be similar to
current procedures for implementing Council-recommended policies. The Secretary’s
action to approve and implement a Council recommendation to delegate authority to a
State would be a Federal action that would require the usual analysis of alternatives and
implementation by Federal regulation. Once the delegation is made, however, the State
regulatory process would not be further affected by Federal intervention unless a State
regulation was found to be inconsistent. Using this procedure, a Council could design its
delegation recommendation to be as narrow and focused or as broad and comprehensive
as it deems necessary. It could also change the delegation at any time by making a
subsequent recommendation to the Secretary.






