AGENDA C-1

SEPTEMBER 1990
MEMORANDUM
TO: Council, AP and SSC Members
FROM: Clarence G. Pautzke
Executive Director _

DATE: September 17, 1990

SUBJECT: Domestic Observer Program

ACTION REQUIRED
Final review of program changes for 1991. Review potential for conflicts of interest.
BACKGROUND

In August the Council received a status report on the federal observer program. An important
component of the program is the Observer Plan which describes the responsibilities of NMFS, the
observer contractor, observers, fishermen and processors. NMFS recommended four improvements
for 1991. The Council endorsed those plus a fifth concerning insurance coverage. NMFS was
requested to develop regulatory amendments for the following changes for 1991:

1) Delete the 1,000 to 10,000 mt and the 10,000 mt annual thresholds for requiring
observers in shorebased processing plants, but retain the monthly thresholds of 500 mt
for 30% coverage and 1,000 mt for 100% coverage.

2) Extend observer requirements of shorebased processors to mothership processors and
floating processors.

3) Require vessel operators in the groundfish fishery to allow their vessel’s observed
bycatch rates of prohibited species to be released publicly.

4) Revise the definition of an observer trip to mean days during which fishing activity
occurs.

5) Require a designated level of insurance coverage for each observer, paid by the
observer contractor.

NMEFS will report on the status of these regulatory amendments. The Council also requested ADFG
and NMFS to review their respective conflict of interest rules. Concerns have been raised about the
integrity of the federal program if NMFS uses observer contractors who have been decertified by the
State because of conflict of interest problems. The Council also asked that NMFS explore allowing
vessels required to have 30% coverage to pool their operations to allow sharing of the observer and
its costs, and consider expanding the vessel size category for 30% coverage from 60’-125’ to 59’-125’.
A report from NMFS and ADFG staff should be available on these items.

Comments from the public on the observer program are under jtems C-1(a-c).

C-1.990 1 HLA/MTG



AGENDA C-1(a)
- SEPTEMBER 1990
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August s, lwso

National Marine Fisheries Service
bon Collingworth
Chairman N.H.F.

.0, Box LI3136
Anchorage, Alaska 99510

The observer program for my 64’ vessel, F\V Fearoowr—batlicial §
225401- ADFG # 35883), would be an economic hardship and could
put me out of business if required to hire an observer tfor Eock

fish, Hatlibut, Black Cod, miscellaneous Fin fish and Shrimg Fot
tisheries. For outside waters. area (64-868-65) my maximum total
Foundage ror Black <Cod and Halibut is less than 30,000. Rock

tish and Hisc. Fin fish usually less than T,OOO'pounds.

Compliance with these regulations in regularatory areas 68-65;

would create a mental and physical strain on the «crew as living
space is wvery much limited and the boat is not meant to carry
more than three crew members. [ have tried trips with more

people, which was a mistake.

t reel thal regulations, on a boat over 60’ that has a license to
send UNFROCESSED shrimp and rock fish to areas within or out of
the State and is incapable of freezing a product. should not be
required to carry an observer. Also, that | should not be
pPenatized tor the lenght of my boat when I cannot pack as much
tonnage as a 58’ limit seiner.

| have recently applied for Alaska Fisheries Business License,

which classifies me as a processor, even though [ deal onily with
the unprocessed product. I understand the need for observers on
vessels which catch large quantities of fish, whether the product
is processed or not, but as an Alaskan domestic fisherman | fteel
there is a need for allowances regarding vessels that deliver
under 30,000 pounds a Black Cod trip. Any help in this matter,
or anyone e8liss you think I should contact, would be greatiy

appreciated by myself and my crew.

Sincerely,

Anderson
Skipper- F\V Fearless
#24 Anchor Way
Meyers Chuck, Ak. 99903
(temporary mailing add.
F.0. Box 5084, Sitka, Alaska 99835)



AGENDA C-1(b)
FRED A. YECK, President SEPTEMBER 1990
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#V Seadawn Fisheries, Inc.

P.O. Box 352 ® Newport, Oregon 97365
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September 14, 1990

Steve Pennoyer NPFMC

Regional Director P. O. Box 103136

NMFS Anchorage, Alaska 99510

P. O. Box 21668
Juneau, Alaska 99802-1668

RE: Observer Program/Proposed "Penalty Box" System
Dear Mr. Pennoyer and Council Members:

I was extremely disappointed to read a copy of Michael Lake's
letter to you, wherein, he, as president of Alaska Observers,
Inc., opposed the "penalty box" system, which is meant to
punish vessels with high bycatch rates.

We, as vessel operators, take exception to his comments and
opposition to the "penalty box" system and would like to go
on record in strong support of such a system. 1In addition, I
believe that Mr. Lake's comments relating to problems such as
bribes and crews' hostility towards observers is far
overstated and an extreme exception rather than the rule. I
believe that if Mr. Lake has any evidence of such activity on
vessels, he should immediately come forward with that
evidence and provide it to you as well as your general
Council so that the owners and operators of these vessels, as
well as their crew, can be appropriately prosecuted.

On the specific subject of the proposed "penalty box"

system, what is the purpose of an observer program, which as
a vessel operator, we are paying in excess of $6,000.00
monthly while we have observers on board, if we cannot depend
upon that data and if we cannot get some benefit from the
system which we are financing?

I believe the benefit we should receive is that vessels which
are operating in a responsible manner should be rewarded and
should be allowed to fish, while those operators which are
irresponsible should be prohibited from operating in the
fishery. The only way that that can be accomplished is
through utilizing the observer data which is taken on board
the vessel. There is no other way of encouraging responsible
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Steve Pennoyer and NPFMC

operation of these vessels when it comes to bycatch
problems.

Most vessel operators I have discussed this issue with are
strongly in favor of a bycatch regime which will reward those
who fish "clean" and penalize those who fish "dirty".

In addition, I would like to comment with regard to the
apparent position of National Marine Fisheries Service,
whereby it may be attempting to avoid the responsibility of
enforcing a "penalty box" system, and, in lieu thereof, has
suggested that industry set up insurance pool type groups to
self police the bycatch problem. My comments on this issue
are as follows:

1. I strongly oppose the concept of industry self
regulation through insurance type pools for the reason that I
do not believe it is a proper role of industry to police
itself in the utilization of a public resource and that if
one considers the legal implications of the type of
mechanisms which would have to be established to create
"pools” for management of bycatch by industry, it would be
extremely cumbersome to say the least and is probably
unworkable. Anyone who has been involved in the formation of
an insurance pool can verify it takes many months to get such
an organization off the ground and working successfully.

2. I believe it is a proper role of government and
National Marine Fisheries, to regulate the fisheries and that
it should assume its responsibility in this regard and move
forward on this very important bycatch issue. Industry is
pPaying for the observer program and at the very least NMFS
should accept its proper role to receive the observer
information and enforce penalties against "dirty" operators.

3. It is my understanding that the primary reason for
the suggestion that NMPS not take this obligation upon itself
is because of the concern over the credibility of the
observer information. If that is the case, a simple solution
is to improve the education of the observers and the
reporting process itself so that the information is credible,
otherwise, why should we pay for observers?

Again, in conclusion, we, as vessel owners and operators, are
pPaying very substantial sums for the observer program and if
the data which is being collected by the observers cannot be
used to improve the fishery by awarding "clean" operators and
penalizing "dirty" operators, there is something terribly
wrong with the entire system.
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We hope that you and the Council will consider our comments
and take the necessary action to make this observer program,
which we have supported and which we are paying for, work.

Sincerely,
/: ‘ //‘ \ "
-~ 77 —

I4

" Fred A. Yeck “ﬂ\\\\



CRULNUTIDN PIDHEKY MANAUEMENT PLAN AMENDMENT PROPOSAL

North Paciflc Fishery Management Council AGENDA C-1 ©
' SEPTEMBER 1990
Name of Pruposer: Phil Chitwood .. Date: 3. .5. 3¢
Address: airctic Alaska Fisheries Cerporaticn AUG | 6 1990

P.0. Box 79021
Seactle, WA 98119

e, - ——— e

Telephone: (206) 282-3445 ST
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Fishery Vianagement Plan: 3ering Sea and Aleusjad IST3fds and Culf of-Alaska- .. .
TSI T oA . ;

Groundfish FMP's, 1C o e g] T g
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Brief Statement of Proposal: Ixempt pct vassel 113 feet and lctger fror the [ldd-sercens
2tserver requirement. £ . ) o P
;. . o i ' o .
P : P
L. - "
{ T ; .

Objectives of Proposal: (What is the problem?) Relfsve~vesset owners Ircm the;lagzge ans’
unrecessary expense associatad with the ohserver raquirement. .

e R
At R SN

e e em

Need and Justification for Council Action: (Why can’t the problem be resoived through otber
channels?) The Secretary of Commerce, at the NFFMC's request, has exenpt pot gears
Srom the halibut bycateh limits. Therefore che need for .99 percent cdserver
coverage :n pot boats 115 Ieet and longer is not necessary. The need Zor
iaformaticn on the vessels can be oobtained 3y sigaificantiy reduced cobsecver
coverage such as the 30 percent required on smalier vessels.

Foreseeable Impacts of Proposal: (Who wins, who loses”) Tre only impact of :nis proposal ls .
positive impact.for vessel owners. Ther2.are ac negative impacts.

Are There Alternative Solutions? If so, what are they and why do you coasider your proposal the
best way of solving the problem? There are no alternativa solucionms.

Supportive Data & Other Information: What data are available and where can they be found?
Minutes of the June, 1990 NPFMC meeting and the emergancy regulation exempting
pct gear from halibut bycatch restriztions.

Signature:

ATTCHB.11A-) POLICY

Tod UONSHIH A1LIMH <5050



UNITED STATES DEPARTMVIENT OF COMMERCE
National Oceanic and Atmospheric Administration

National Marine Fisheries Service
P.0. Box 216868

September 21, 1990 Juneau, Alaska 99802-1668 AGENDA C-1
SUPPLEMENTAL
Clarence Pautzke, Executive Director SEPTEMBER 1990

North Pacific Fishery Management Council
605 Vest 4th Avenue
Anchorage, AK 99501

RE: Proposed changes to recordkeeping and reporting requirements

Dear Clarence:

My staff has prepared a notice of draft proposed rulemaking that would implement
changes to existing recordkeeping and reporting requirements. A copy of the
draft notice is attached that includes examples of revised logbook forms and two
nev report forms. A summary of the proposed changes and a brief statement on
the reason for those changes follow:

New reporting requirements

Daily production report. Groundfish processors would be required to submit
daily production reports when requested to do so by the Regional Director. The
submission of daily production reports would allov inseason managers to monitor
groundfish harvests more effectively and project closure dates for a fishery in
a more timely manner. Daily reports are of special importance in fast paced
fisheries or as harvest or bycatch amounts approach established quotas or
allowances. Ve anticipate that authority to request daily reports will help
prevent over harvest of groundfish quotas and bycatch allowances and reduce the
possibility of premature fishery closures.

Shoreside processor check-out report. Managers of shoreside processing
facilities would be required to notify the Regional Director of the date the

facility ceased to receive groundfish for either an intermittent period or for
the year, which ever is applicable (check-out report). A similar requirement
already exists for processor vessels and is proposed for shoreside processors to
(1) reduce the number of weekly production reports that shoreside facilities
must submit during a year; and (2) help estimate the number of processors that
may be receiving groundfish at any one time and enhance processor accountability
for submitting weekly production reports, non-compliance of which could result
in over harvest of groundfish quotas or bycatch allowances.

Revisions to existing recordkeeping and reporting requirements

1. Submission schedule for weekly production reports. The time period that
groundfish processors would have to submit weekly production reports would be

reduced from one week after a week ending date (midnight Saturday) to 48-hours
after a week ending date. Receipt of weekly production reports by the Regional
Director within two days after a weekly reporting period would allow management
staff to monitor groundfish quotas more effectively and to provide the industry
vith more timely status of harvests, groundfish quotas, and prohibited species
bycatch allowances.

2. Daily logbooks. Two new fields are added to logbooks that would enhance
NMFS' ability to monitor vessel and processor compliance with the observer
program. The first would record whether or not an observer was onboard each dayuw e




of a fishing trip or present each day a processor received or processed
groundfish. The second change would require catcher vessels to record, upon
offloading of its .groundfish catch, the identification of the groundfish
processor receiving the vessel's groundfish catch and the ADF&G fish ticket
nunber for each delivery, if applicable. Other proposed changes that reflect
recommendations by industry members include the following:

- Expand logbooks to a 11 X 14 inch format;

- Add a comment section to the logbook to enhance the use of the logbook

for individual purposes of vessel operators or plant managers;

- Allow depth and weight information to be recorded in either meters or
fathoms and metric toms or pounds, respectively;
- Allow catcher vessel operators to record information on gear retrieval on

the same logbook page as gear deployment;

- Add a field to catcher vessel logbooks that would record the code for
intended target species;

- Provide additional space in logbooks for catcher vessels to maintain
cumulative discard amounts for each fishing trip and for processors to
separate discard amounts as reported by catcher vessels from discard
agounts resulting from processing operations;

- Allov managers of shoreside processors to report employee hours rather
than number of employees involved in groundfish operations; and

- Allow catcher vessel operators to remove original logbooks from the
vessel provided that all fish or fish products recorded in a logbook are
offloaded from the vessel, and the vessel operator submits copies of the
logbook to NMFS within seven days of the date when the logbook was
removed.

3. Miscellaneous changes. Two other changes that affect recordkeeping and

reporting requirements are proposed as follows:

- Gulf of Alaska statistical areas 621 and 631 would be deleted and the
Shelikof District statistical area would be redesignated from area 620 to
621 to eliminate unnecessary reporting areas; and

- Products produced from retained species within the "other species®
category would be reported separately for each species group, rather than
for the category as a whole. Species specific product amounts would
allov the application of appropriate standard product recovery rates
against reported product and more accurate accounting of absolute harvest
levels and quota management for the "other species® category.

I encourage Council members and industry representatives to review these
proposed changes and provide comments to my staff prior to the submission of the
attached proposed rule to the Secretary for review. OMB review and clearance of
the revised logbook forms prior to the beginning of the 1991 fishing year will
not be possible. Ve propose, therefore to issue revised logbooks prior to the
1991 fishing year, but do not intend to enforce new recordkeeping requirements
until OMB has approved the revised forms.

Sincerely,

' l\.Z;m @uwg

Steven Pennoyer,
Director, Alaska Region
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CATCHER VESSEL DAILY FISHING LOG

PAGE| YEAR-MON-DATE| VESSEL NAME & ADF&G NO. | REPORTING AREA| GEAR TYPE OPERATOR'S SIGNATURE OBSERVER ONBOARD CREW SIZE
YES N
W ST | e of caR] CEAR DEPLOTMENT POSITION A SiA | merace cear OATE AND TME " GEAR RETRIEVAL POSITION w0 | e off naeer o | csnuar NTENDED
OR BIOY NOJ CCROMMDT WTUOE  LOMORUDE opm | ooe™M o SO | SxATES OR| HoOKS on POty . RONE 1 vancer seeces comenTs
v s @ Ad Krete ¥ o ) CEAR RETRENAL LATITUDE LoNGIUOE DURATION | POTS RUN PER SKATE _[(Circte e or i) CODE(S)

DISCARDED SPECIES

For groundfish and herring, record in Ibs or 0.1 mt (circle which): For halibut, salmon, king crab, and Tanner crab, record in numbers

SPECIES CODE

BALANCE FORWARD

DALY TOTAL

CUMURATIVE TOTAL
FOR AISHING TRIP

CATCH DELIVERY INFORMATION

RECORD ADF&G FISH TICKET NUMBER IF DATE
REPRESENTS LANDING DATE

IF CATCH DELIVERY IS MADE TO A U.S. PROCESSOR IF CATCH DELIVERY IS TO A FOREIGN
RECORD PROCESSOR NAME AND ADF&G PROCESSOR CODE | PROCESSOR, RECORD PROCESSOR NAME

NOTE: Logbook sheets must be filled out eoch day of a fishing trip, stortin%from the first day a vessel leaves an Alaskan port or enters the EEZ

off Alaska until o vessel returns to port or leaves the Alaskan EEZ.

an observer is onboard.

n days of no fishing activity, record date, vessel I.D., and whether or not



CATCHER/PROCESSOR DIAILY CUMULATIVE PRODUCTION LOG [ CREW SIZE
|

PAGE.| YEAR—MON-DATE

VESSEL NAME & ADF&G NO. | REPORTING AREA| GEAR TYPE | OPERATOR'S SIGNATURE | OBSERVER ONBORD  |pyping: _

Processing:
YES N _____ |Other: _
Total:
o, sev Mo‘m‘ GEAR OEPLOYMENT POSITON | A SEA] averace cern wEmomE | CEAR RETRIEVAL POSTION HAL OR | MUMOER OFf MUMBER OF ESTRATED INTENDED
uwvcjm WIMOE  LONGUE o™ | oo o SET | SKATES OR HOOKS OR POTY cure wiocwt| TARGET specees COMDNTS
' orasuanol  CUR RETRENAL WIMOE  LONGITUOE ouranon | pors mst|  pen s mem|  cooks)

DISCARDED SPECIES
For groundfish and herring, record in Ibs or 0.1 mt (circle which): For halibut, salmon, king crab, and Tanner crab, record in numbers

SPECIES CODE

j

BALANCE FORWARD

DALY TOTAL

CUMULATIVE TOTAL FOR
WEEKLY REPORTING PERIOD

RETAINED PRODUCT INFORMATION: Circle Ibs or mt (to at least the nearest 0.1 mt)

SPECIES C
PRODUCT lﬁ/com

BAIANCE FORWARD

DAILY TOTAL

CUMUATIVE TOTAL FOR
WEEXLY REPORTING PERIOD

NOTE: Logbook sheets must be filled out each day of a fishing trip, starting from

off Alaska until a vessel returns to port or leaves the Alaskan EEZ.
observer is onboord.

joncillory products, begin product type codes with 'A’, e.qg., A12 )

the first day a vessel leaves an Alaskan port or enters the EEZ

n days of no fishing activity, record date, vessel I.D., and whether or not

)
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SHORESIDE PROCESSING FACILITY DAILY CUMULATIVE PRODUCTION LOG
|

EMPLOYEE HOURS

PAGE| YEAR—MON—DATE| PLANT NAME AND ADF&G PROC CODE REPORTING AREA| GEAR TYPE MANAGER'S SIGNATURE OBSERVER PRESENT
Proceasing:
YES NO Other: -
1 Total:
ALASKA STATE FISH TICKET NO. ESTIMATED CATCH
RECEIPT TIME CATCHER VESSEL NAME AND ADF&G NO. RECEIPT WEIGHT COMMENTS

{Circle Ibs or mt)

DISCARDED SPECIES
For groundfish and herring, record in Ibs or 0.1 mt (circle which): For halibut, salmon, king crab, and Tanner crab, record in numbers

SPECES CODE

BALANCE FORWARD

DALY TOTAL REPORTED
BY CATCHER VESSELS

DALY TOTAL IN
PROCESSING OPERATIONS

CUMUILATIVE TOTAL FOR
WEEXLY REPORTING PERIOO

RETAINED PRODUCT INFORMATION: Circle Ibs or mt (to at least the nearest 0.1 mt)

SPECIES CODE/
PRODUCT TYPE CODE

BALANCE FORWARD

DALY TOTAL

CUMULATIVE TOTAL FOR
WEEXLY REPORTING PERIOD

NOTE: )nciﬂaty products, begin product type codes with 'A’, e.g., A12
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ALASKA GROUNDFISH PROCESSOR

Vessel Name/Processor Name

Federal Permit #:

DAILY PRODUCTION REPORT |C0|l Sign ADFG Processor #:
Gear Type of Harvester (circle one per page) . _ ]
(1) Hook & Line (2) Pot (3) Bottom Trowl _ (4) Pelagic Trawl  (5) Jig/Troll (6) Other (specify)
Representative Phone #: |FAX #
Harvest/Landin Fed Report | Retained Product | Retained Product Weight ! Discard . Discard Weight
Date % Areo Species Code| Type Code | Circle Ibs or 0.1 mt Species Code | Circle Ibs or omt | Remorks

NOTE: For ancillary products, begin product code with “A", e.g. 'A12’
Report product weight in pounds or metric tons (at least nearest 0.1 mt)
National Marine Fisheries Service

P.0. Box 21668, Juneau AK 99802

OMB Control No.

Telex: RCA 45-337 NMFS AKR JNU FAX: 907—-586~7131 Phone: 907-586-7229




ALASKA GROUNDFISH
CHECK—0OUT NOTICE
SHORESIDE PROCESSOR

Send to:

National Marine Fisheries Service

P.0. Box 21668, Juneau, Alaska 99802
Telex: RCA 45-377 NMFS AKR JNU
FAX: 907-586-7131

Phone: 907-586-7229

Representative FAX/Telex No:

Phone No:

Shoreside Processor Name

ADF&G PROCESSOR CODE

DATE

ENTER DATE FACILITY CEASED TO RECEIVE GROUNDFISH

OMB Control No. 0648-0213
Expiration date: 12-31-91




UNITED STATES DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric Administration
National Marine Figheries Service

P.0. Box 21668

Juneau, Alaska 39802-1668 AGENDA C-1

: SUPPLEMENTAL
DATE: September 17, 1990 SEPTEMBER 1990

TO: Steve Davis, Deputy Director
North Pacific Fishery Management Council

FROM: Raymond Baglin ﬁﬁw&%&/
National Marine Fisheéri Service

SUBJECT: Analysis for consideration of extending 30 percent
observer coverage to vessels 54 feet to 59 feet
length overall

At the August 1990 meeting of the North Pacific Fishery
Management Council, the Council requested that the National
Marine Fisheries Service (NMFS) consider expanding the vessel
size category for 30 percent observer coverage from 60 feet - 125
feet to 54 feet - 125 feet. The Council asked NMFS to prepare an
analysis of the effects of such a change for discussion at the
September Council meeting.

According to 50 CFR 672.2 and 675.2, length overall of a vessel
means the horizontal distance, rounded to the nearest foot,
between the foremost part of the stem and the aftermost part of
the stern, excluding bowsprits, rudders, outboard motor brackets,
and similar fittings or attachments. Vessel owners are required
to report this length when applying for a Federal groundfish
permit.

Until 1983 the Coast Guard used a registered length which was
measured as the forward most part of the rudder to the point
where the bow is rabbited (comes together). After 1983 the Coast
Guard adopted a new system where length overall is defined as the
horizontal distance between the outboard side of the foremost
part of the stem and the outboard side of the aftermost part of
the stern excluding rudders, outboard motor brackets, and other
similar fittings and attachments. The Coast Guard set up two
methods for measuring vessels: (1) the simplified method for
vessels under 79 feet length overall where the vessel owner
himself measures the vessel and sends measurements to the Coast
Guard, which determines the tonnage by computer; and (2) the
formal method where the Coast Guard measures each vessel 79 feet
length overall and longer, and estimates tonnage. Since May
1987, the Coast Guard no longer measures vessels 79 feet and
longer. This is now done by the American Bureau of Shipping.
Therefore, vessels in the groundfish fleet and other fleets are
documented under different systems.

The State of Alaska has recently (July 30, 1990) changed 5 AAC  __gmm
39.160 regarding the maximum length designation for salmon seine‘;w




vessels. The change is from 50 feet official Coast Guard
register length and 58 feet "overall length," to 58 feet "overall
length," except for vessels that have fished for salmon with
seines in waters of the State before January 1, 1962, as 50-foot
official Coast Guard register length vessels. The State has
defined "overall length" to mean the straight line length between
the extremities of the vessel excluding anchor rollers.
Therefore, the State definition for "overall length" in reference
to limit seiners is similar to the Federal definition of length
overall, except the State definition only excludes anchor rollers
and the Federal definition excludes bowsprits, rudders, outboard
motor brackets, and similar fittings and attachments. For other
types of vessels for which the State has no length restriction,
such as groundfish vessels, the State uses reported Coast Guard
length which could be under the new or old system.

In order to determine the number of vessels and catch by size
category for the Bering Sea/Aleutian Islands (BSAI) and Gulf of
Alaska (GOA) areas different data sources had to be matched. The
State fish ticket data file contains Alaska Department of Fish
and Game (ADF&G) vessel number and catch data. The Federal
permit file contains length overall and Coast Guard vessel
number. The State Commercial Fisheries Entry Commission (CFEC)
vessel file contains both Coast Guard and ADF&G vessel numbers.
Therefore, the ADF&G vessel number with corresponding catch from
the State fish ticket data file was matched with the ADF&G vessel
number and corresponding Coast Guard vessel number of the State
CFEC vessel file which was then matched with the Coast Guard
vessel number and corresponding overall length of the Federal
permit file (Figure 1). Many of the smaller vessels do not have
a Coast Guard vessel number and therefore no match can be made.
Also, if vessels made no landings, a match could not be made.
Next year the ADF&G vessel number will be included in the Federal
permit data file.

During 1989 length overall data were available from 1,858 vessels
from the Federal permit file (Table 1). There was a total of 924
vessels with ADF&G vessel numbers with a match for the vessel in
the Federal permit file. There were 652 vessels with fish
tickets reporting 126,590 mt of groundfish (about 9 percent of
1989 total groundfish catch) with no match, and 282 vessels with
Federal permits and no fish tickets. The 924 vessels with ADF&G
vessel numbers that matched the Federal permit file reported a
total groundfish catch of 1,318,165 mt. It can be seen (Table 1)
that a large number of vessels (575) with no matches occurred in
the 0 - 49 foot interval. Many small vessels do not have Coast
Guard numbers and may not have made any landings. From these
data (Table 1 and Figure 2), it is apparent that the vast
majority of the catch (98 percent) is taken by vessels 60 feet
and larger in size and that only 0.9 percent of the catch was
taken by vessels in the 54 to 59 foot range during 1989.



During 1990, length overall data were available from 2,060
vessels from the Federal permit file (Table 2). There was a
total of 947 vessels with ADF&G vessel numbers with a match for
the vessel in the Federal permit file. There were 785 vessels
with fish tickets reporting 167,217 mt of groundfish (about 14
percent of the 1990 catch through July) with no match and 328
vessels with Federal permits and no fish tickets. The 947
vessels with ADF&G vessel numbers that matched the Federal permit
file reported a total groundfish catch of 1,008,071 mt through
July, 1990. Again in 1990 there are a large number of vessels
(680) where no match occurred in the 0 - 49 foot interval,
probably for the same reasons as mentioned for 1989. From these
data (Table 2 and Figure 3), it is also apparent for 1990 that
the vast majority of the catch (97 percent) is again being taken
by the vessels 60 feet and larger in size and that very little
catch (1.9 percent) is being taken by vessels in the 54 to 59
foot range.

The observer cost per metric ton of groundfish catch would be
much greater for vessels 54-59 feet length overall than for
vessels that are currently required to carry observers (Tables 3
and 4). Assuming a cost of $6,000 a month for 100 percent
observer coverage, $1,800 a month for 30 percent observer
coverage, and that vessels fish each month and require observer
coverage, the estimated cost of observer coverage per metric ton
of groundfish for 1989 would be $251 for the 54-59 feet category
compared to $18 and $5 for the 60-124 feet and 125 feet and
larger vessel categories respectively. The estimated cost for
1990 through July would be $97 for the 54-59 feet category
compared to $12 for the 60-124 feet and $4 for the 125 feet and
larger vessel category. These estimates could vary considerably
depending on how many months of observer coverage are required
for the vessels in each category.



TABLE 1.
BSAI and GOA for 1989.

Vessels With

Numbers of vessels and catch by size category for the

Percent of

Federal ADF&G Numbers Catch for
Length Permitted That Match Groundfish Vessels with
Overall Vessels Federal Permit Catch Matching Numbers
(ft) (N) File (N) (MT) (%)
0-49 1,001 426 6,863 0.5
50-53 101 67 2,556 0.2
54-59 185 133 11,454 0.9
60-124 404 226 267,901 20.3
125 + 167 72 1,029,391 78.1
TOTAL 1,858 924 1,318,165 100.0
TABLE 2. Numbers of vessels and catch by size category for the
BSAI and GOA for 1990, including data through July.
Vessels With Percent of
Federal ADF&G Numbers Catch for
Length Permitted That Match Groundfish Vessels with
Overall Vessels Federal Permit Catch Matching Numbers
(ft) (N) File (N) {MT) (%)
0-49 1,116 436 7,504 0.7
50-53 102 60 1,900 0.2
54-59 212 146 19,006 1.9
60-124 425 235 256,041 25.4
125 + —205 —120 723,62 —171.8
TOTAL 2,060 947 1,008,071 100.0



TABLE 3. BSAI and GOA estimated cost for observer coverage based
on size categories of vessels for 1989.

Vessels with Estimated
ADF&G Numbers Observer Cost
Length that match Estimated Annual’ Per Metric Ton
Overall Federal Permit Cost for Observers of Groundfish
(ft) File (N) (Millions of Dollars) Catch (Dollars)
54-59 133 2.9 251
60-124 226 4.9 18
125 + 72 5.2 5

Assumes a cost of $6,000 a month for 100 percent observer coverage,
$1,800 a month for 30 percent observer coverage, and that vessels
fish each month and require observer coverage.

TABLE 4. BSAI and GOA estimated cost for observer coverage based
on size categories of vessels for 1990, including data
through July.

Vessels with Estimated
ADF&G Numbers Observer Cost
Length that match Estimated Annual’ Per Metric Ton
Overall Federal Permit Cost for Observers of Groundfish
(ft) File (N) (Millions of Dollars) Catch (Dollars)
54-59 146 1.8 97
60-124 235 3.0 12
125 + 70 2.9 4

Assumes a cost of $6,000 a month for 100 percent observer coverage,
$1,800 a month for 30 percent observer coverage, and that vessels
fish each month and require observer coverage.



FIGURE 1. Flow diagram for obtaining groundfish catch data for A
different length overall size intervals.
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National Oceanic and Atmospher SUPPLEMENTAL

National Marine Fisheriee Service
P.0. Box 21688
Juneau, Alaska §9802-1668

DATE: September 20,.1990

MEMORANDUM FOR? Stave Davis, Deputy Director
North Pacific rishery Management Council

FROM: Raymond E. Baglin K‘ﬁ““‘é K%
National Marine Fisgheries Se ce

SUBJECT! QObserver Insurance Coverage

At the August 7 - 9, 1990, meeting of the North Pacific Fishery
Management Council (Council), the National Marine Fisheries
Service (NMFS) indicated a concern regarding the level of
insurance coverage for observers. The Council requested that
NMFS conduct analysis and set a requirement for a designated
minimum level of insurance coverage for each observer paid for by
the observer contractor.

I have discussed the issue with all of the observer contractors,
several insurance brokers, Alaska Division of Insurance, Alaska
Workers' Compensation Office, and the National Council on
Compensation Insurance. I will attempt to summarize my findings,
however, maritime insurance is very complex and I recommend that
before setting any regulations regarding required observer
insurance coverage, that the NMFS seek legal advice from the
Justice Department. In the meantime, the Observer Program should
consider requiring all observer contractors to provide evidence
of insurance or take responsibility for employee related suits
that may come under the Jones Act jurisdiction, Federal
Longshoreman's and Harbor Workezs' Cempensation Act (USL&H)
jurisdiction, or any other workers' compensation act that may be
appropriate.

Under the current observer plan, the contractors are rvagquired to
provide basic workers' compensation and marine protection and
indemnity gP&I) insurance to cover and protect observers injured
in the performance of their duties, but no minimum level of
coverage is set. The NMFS Observer Program has not received
proof of insurance from the contractors but believes that the
lavel of coverage has varied to a great extent and in some cases
may not be sufficient.

The NMFS requires the following insurance for the foreign and
driftnet programs:

»provide accident and health insurance for observers
while the observer is employed: The accident and health
insurance requirement is to provide coverage for
observers injured while on the job in performance of BN
their duties, not general health benefits. Public {w

e,
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institutions can provide this coverage through state
industrial insurance programs or whatever programs they
utilize to cover state employees. Private firms should
ensure that coverage for the Jones Act and USL&H are
covered. Workers' compensation is required in all
cases."

I have determined that currently some observer contractors
require a minimum level of insurance coverage which may vary from
0.5 million dollars coverage to 5 million dollars coverage. Some
provide much less coverage. Others simply rely on whatever limit
the vessel carries., One broker contacted indicated that he would
not write a P&l policy for less than 0.5 million dollars.

Currently observer contractors have selected different types of
insurance coverage to protact observers. Some of the types of
insurance coverage include:

(1) State workers' compensation insurance to cover observers as
state employees with an endorsement adding the observer
contractor and observer to the vessels P&l policy;

(2) Workers' compensation, USL&H, and an endorsement to the
vessels P&I policy:;

(3) A special P&I policy for obsexrvers;

(4) Full workers' compensation with a maritime endorsement and
USL&H coverage;

(5) Vessels' P&I policy, with ox without an endorsement to the
policy, to cover the observer contractor and observer, with
or without workers' compensation.

All contractors may not always carry workers' compensation
ingurance. If an observer is injured, he/she may file a claim
under the Alaska Workers' Compensation Act. If the Workers'
Compensation Board determines the observer is eligible, the
contractor would be in violation of Alaska law if the contractor
did not provide workers' compensation. State jurisdiction would
pe determined on a case-by-case basis. The penalty for not
having workers' compensation insurance, when it is necessary, is
$10,000 and imprisonment for not more than one year. If an
employer does not pay compansation for an injury, it would be a
class B felony if greater than $25,000 damages with up to 10
years in prison; or a class C felony if less than $25,000 damages
with up to 5 years in prison. Either type of conviction carries
a $50,000 fine. Officers of a corporation would be held
responsible.

Alaska and Oregon workers' compensation coverage is provided by
private insurance companies. Oregon coverage could be extended



to Alaska if the company is also licensged in Alaska. Washington
workers' compensation coverage is provided by the State of
Washington and is not authorized to write workers' compensation
in Alaska. This type of insurance may cost about 10 percent of
observers gross salary for Washington and Oregon workers'
compensation coverage, or 30 percent or more of the observers
gross salary for Alaska coveragé. In somé instances workers'’
compensation may not cover an observer while on a vessel. There
is no classification for observers on vessels. Some observers
are currently classified as biologists or inspectozs. Alaska has
a provision to cover employees on processing vessels (see
attached Assistant Attorney General opinion, file number 663-89-
0189, January 26, 1989). Under Alaska law only fishermen are
exempt from being covered under workers' compensation. Alaska
algo has a classification for vessels not otherwise classified
which should cover all vaessel types even outside the territorial
sea (3 miles). This type of insurance would also cover observers
while not on vessels, although some injuries may fall under USL&H
compensation jurisdiction. An observer may be able to file a
workers' compensation claim in a state other than Alaska. For
example, Lf an observer is a resident of Colorado, signs his
contract in Colorado, and is employed by a contractor in
washington and works in Alaska, he could file a claim with the
state with the best benefits, which moat likely would be Alaska.

Cost estimates were obtained for a master policy from one broker
who indicated that at least two companies would insure cbservers
on vessels at about 30 to 35 percent of gross observer payroll
and shoreside at about 10 percent of gross observer payzoll.

Such costs would most likely be passed on to the vessel owners by
the contractors. This policy would incorporate workers'
compensation with an all states endorsement, USL&H endorsement,
and Maritime Employers Liability with one million dollars
coverage and no deductible. The first year all contractors would
be charged the same amount. Starting the second year there would
be some disparity depending on lose experlence. Although some
feel that this type of coverage is the answer to the obgerver
insurance problem, it would increase the insurance cost of most,
if not all, contractors which would be passed on to the veesol
owners.

The current cbserver plan also requires that the contractors
provide P&I insurance coverage. A vessel normally carries a hull
policy and a marine P&I policy. The objective of the P&l policy
is to indemnify the vessel owner for liabilities created by the
{nsured vessel which are not already covered under the hull
polic{. This specialty coverage is available through marine
liability underwriters. In addition to non-employee coverages,
the P&l policy protects the vessel owner for liability under
general maritime law, the Jones Act, and the Death on the High
Seas Act.



- - -

According to Nixon "A Commercial Fisherman's Guide to Marine
Insurance and Law" (no date), the typical categories of
liabilities covered under a P&l policy are:

(1) Compensation and medical expenses for the injury or death of
any member of the craw;

(2) Damage caused by a vessel to any fixed or movable object or
property of any nature;

(3) Expenses involved in the removal of the wreck of the vessel
where that removal is required by law;

(4) Fines or penalties levied against the vessel by any state,
Federal, or foreign government as the result of some
violation of laws under certain conditions; and

(5) Expenses involved in investigating and/or defending claims
arising out of a liability of the agsured covered by the P&l
policy. Thie is particularly important in the area of crew
injuries, where the costs of defending against such claims
may be substantial. The application of a P&I policy is
complex, especially in the areas of personal injury and
death. The P&l policy comes into force only whan there is -~
an obligation which the vessel owner is legally liable to P

pay.

In regard to personal injury, there are three independent causes
of action an injured craw member can pursue and for which the
vessel owner may be found liable. The first remedy available to
an insured crew member is known as maintenance and cure. It is
defined as the legal obligation of the vessel owner to maintain
and cure a seaman injured in the service of the vegseel,

Congress recognized limitations of the maintenance and cure
remedy when it passed the Jones Act of 1920. This statute
provides that:

Any seaman who shall suffer personal injury in the course
of his employment may, at his election, maintain an
action for damages at law, with the right of trial by
jury..... Jurisdiction in such actions shall be under the
court of the digtrict in which the defendant employer
re;idossgg in which his principal office is located. (46
v.s.C. )

Therefore, by statute, the plaintiff is entitled to a trial by

jury. Since a jury is likely to be more sympathetic in the

awarding of damages than a judge, the injured seaman will

normally allege negligence under the Jones Act in his complaint. a
Through a legal doctrine known as "pendent jurisdiction,” the

jury is then able to decide not only the Jones Act negligence

4
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issue, but also the maintenance and cure, and a third type of
claim for unseaworthiness as well.

To prevail in a Jones Act case, an injured observer must be
prepared to prove the followings:

(1) The plaintiff was a seaman and a crew member of the vessel
involved;

(2) The defendant was the owner of the veasel at the time of the
accident;

(3) The plaintiff was injured while in the gervice of the
vessel;

(4) Negligence on the part of the defendant was a proximate
cause of the plaintiffs injuries; and

(5) The extent of plaintiffs damages.

The cases applying the Jones Act can be broken down into two
pasic categories: those alleging that the defendant vessel owner
failed to provide a safe place to work; and those alleging that
the injury occurred as the result of the negligence of a fellow
gervant - the captain or another crew member.

The doctrine of unseaworthiness ls an important remedy for an
injured seaman. This doctrine allows an injured seaman to
recover against the vessel if his injury was caused by an
unseaworthy condition of the vessel, its equipment, or crew.
This is true whether or not the unseaworthy condition was caused
by the negligence of the vessel owner. Therefore, the potential
1iability of the vessel owner and his insurance underwriter is
greatly expanded. :

An important question, which has not yet been resolved, is
whether an observer ia a seaman and a crew member of the vessel.
1f the observer is not considered a seaman and crew member,
his/her remedies for injury may be limited or nonexistent. Some
argue that since Federal regulations require an observer be
aboard a vessel in order for it to fish, the observer should be
considered a part of the crew. Others say that since an observer
is an employee of the contractor, he/she should not be considered
a crew member. The U.S. Supreme Court has agreed to review the
Jones Act coverage, but not specifically for observers.

Prior to passing the Jones Act, Congress enactad the Death on the
High Seas Act. This act allows the personal representative of
any deceased person to recover damages from a vessel when the
death is caused by a wrongful act (there must be proof of
negligence or unseaworthiness) on the high seas (outside the
territorial 3 mile limit). Therefore, a seaman is entitled to

5
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many remedies under both general maritime law and Federal
statutes. The seaman is always entitled to maintenance and cure,
independent ¢f any other type of remedies. More recently,
September 1988, Congress passed a Fisherman's Safety Act, but it
has not taken effect yet. The Coast Guard is drafting the new
rules and expects to begin implementing them in early 1991.

At first glance it would seem fairly simple to just get rate
quotes from a few insurance brokers for different levels of P&I
coverage and analyze how the different insurance rates might
impact various vessel owners. An attempt was made to obtain
rates from several marine insurance brokers, however, all but one
declined to furnish rates. The rates furnished showed that the
cost (per man per month, subject to a 3-month minimum period) for
a Bering Sea and Aleutian Islands (BSAI) vessel would be about
twice that of a Gulf of Alaska (GOA) vessel. If vesgels were to
£ish both areas, they would be charged only the highest rate, not
poth. The cost per vessel increases from $212 for 0.5 million
dollars coverage to $366 for 10 million dollars coverage in the
GOA. The cost per vessel for the BSAI would only increase from
$400 for 0.5 million dollars coverage to §554 for 10 million
dollars coverage. The broker that furnished these rates
indicated that if the insurance was paid for all observers by one
party, such as NMFS, the bulk rate would be about 15 to 20
percent less. This broker jndicated that the cost would not vary
by size of vessel, but only by area fished.

Other brokers contacted would not give rates and indicated that
rates could vary considerably depending on various factors such
as loss history with a particular vesael or company. The marine
insurance underwriter has far mora control over pricing
decisions, and whether or not he wants to accept the risk at all,
than in other fields.

There are two reasons for this continued independence in what is
othervise a highly regulated industry, according to Nixon, "A
Commercial Fisherman's Guide to Marine Insurance and Law" (no
date). The first is the unique nature of avery marine trip,
including differences in vessels and captains. There is a much
greater potential for catastzophic lose in the marine market, and
for that reason marine insurers have managed to maintain their
independence.

The other reason relates to the international nature of the
businese of marine insurance. A highly regulated United States
marine insurance company would not have flexibility to compete
with the comparatively unregulated markets of London, Norway,
Sweden, and Japan when they quote on vessels in the United
States. Since a broker has the ability to choose either United
States or foreign markets, United States insurance companies are
under a substantial handicap working in a largely unregulated
environment. Unfortunately, this situation does not help in
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trying to show what the cost of requiring a certain minimum level
of insurance would be.

It may be difficult to require observer contractors to purchase
P&I insurance. In general, only vess@l owners may purchase P&l
insurance from the P&I clubs that sell lnsurance. However, one
contractor was successful, after extensive effort, in obtaining
psI insurance specifically for the contractor's observers. The
broker who obtained this coverage for the contractor was not
optimistic about finding such coverage for other contractors. If
it is possible for the other contractors to obtain such coverage
for their observers there would moset likely be higher overall
costa for all size vessels since the contractors would paes the
costs on to the vessel owners.

It is important to remember that the amount of coverage for a
standard P&l policy is applied per occurrence. Therefore, if a
vessel with nine crew members (one being the observer) and a
captain is lost and it carries $1 million total P&I coverage
(primary or primary and excess coverage), the $1 million coverage
would be divided among the ten people, assuming that the courts
determine the observer is a seaman and a crew member of the
vessel. Also, P&I coverage is provided normally for the benefit
of the club member (the vessel owner) onl{. Any coverage
provided for an observer on board a vesse is in respect to the
liability of the member to the obsexver. Therefore, the co-
insured clause will cover the observer contractor for liabilities
which they may be found liable to pay, provided such liabilities
are properly the responsibility of the membecr. Therefore, the
question to ask is whether the amounte claimed would have been
recoverable from the club by the member had the claim been
enforced againat the member. Since the answer to this question
is unknown, the observer contractor would be taking a risk that
claims of its observer employees could be denied by the insurance
company because there was no liability of the insured vessel
owner in the first place.

Many larger vessels that belong to P&l clubs have unlimited
coverage already or a large amount of coverageée (perhaps 20 to 50
million dollars or more). Setting a minimum required amount
would have no effect on them if the observer is already added to
their policy. 1In addition, policies on some larger vessels allow
for plus or minus a certain number of crew members with no change
in cost of the policy. Setting a minimum requirement for P&I
coverage and including the cbserver on the vessel policy could
substantially increase the cost of insurance for smaller vessels
that are charged per crew member and normally would maintain a
lower level of coverage than the minimum required.

Many vessel P&I policiles have a deductible of $5,000, $10,000, or
$20,000, ete. Therefore, the vessel owner would be responsible
for at least the deductible portion when the observer is included

7
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on his policy. This could provide an incentive for the vessel
owner to want the observer covered under a separate observer
contractor's policy of some type. However, the contractors would
most likely raise their costs to the vessels 1f they are required
to asaume the extra cost.

Some contractors have alsc obtained a special USL&H endorsement,
in addition to coverage provided by a P&I policy, to provide for
compensation under the USL&H Act (33 U,5.C. 901-50). Benefits
under the USL&H Act are more liberal than those of many states.
Allowable compensation under this law includaes a wage allowance
and medical expenses as well as scheduled recoveries for
temporary or permanent total disability and permanent partial
disability. The cost for this coverage is a percentage of the
payroll, perhaps up to 5 percent. The employer must have some
employees engaged in active full ox part-time maritime
employment., For a claim to be within the jurisdiction of the
USL&H Act, the accident must have occurred on, oOr adjacent to,
navigable waters of the United States.

Therefore, the current requirements of the Obsaerver Plan
requiring contractors to provide workers' compensation and P&l
insurance to cover and protaect observers injured in the
performance of their duties appears to be inadequate. There are
no minimum levels of covarage set, no evidence of insurance has
been provided to NMFS, and uncertainties regarding the status of
an observer on a vessel and the corresponding insurance coverage
exisct.

Attachment

PR LV
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| Department of Law
™\ . The Honorable Jim Sampson ooz January 26, 1989
Commissioner
Department of Labor meno:  663-89-0189 -

TEL NQ: 465-3603

SusECt Floating fish processors
e

and wvorkers' compensatiocn
Kris c\ét“%}'h;lgeh;jn w&“*

Agsistant Attorney General
Human Services - Juneau

You have asked whether floating fish processor employ-
eas who work both within and outside of Alaskan waters are
covared by the Alaska Workers' Compensation Act, AS 23.30 et seq.

ANSWER

In brief, the factual circumstances of each case will

determine whether Jonas Act recoveries under 46 U.8.C. § 688, or

a state's workers' compensation award will be upheld by the

-~ courts. Floating fish processors that spend periods of time both

' within and outgide of Alaskan waters appear to fall within the

"ewilight zone," so designated by the courts becausse the general

c¢ircumstances give rise to reasonable arguments for coverage

under either act. Rather than set out a general rule to

determine this issus, the courts have stated that each case must

be evaluated by examining the circumstances of the employment,

the relationship to issues of "local concern,” and whether the
application of the state act would interfere vith maritize lav.

Where a floating processor works exclusively outside of
Alasks territorial waters, Jones Act remedies are available to
injured employees. But vwhere an omplofins vessel has significent
contacts with a state, it probably will be necessary for the em-
ployer to provide for workers' compensation coverage.

DISCUSSION
Recent Lagislation

The question of coverage for fish processor employees
has apparently become a recent issus of concern because of two
gtatutory changes that have occurred seince 1986, The firat
change occurred when Alaska Workers' Compensation Act was amend-
ed, effective September &4, 1986, to exclude "commercial fisher-

-~ man" from workers' compensation coverage. AS 23,30,230, The
most recent change took effact on September 4, 1988, with the
. spacific exclusion of floating fish processor employees from the
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The Honorable Jim Sampson January 26, 1989
Coumissioner Page 2
Our file: 663-89-0189

definition of "commercial fisherman" set out in AS 16,05.940(64)
of the fish snd game statutes, As @ result, the fish processing
employees on floating fish processors are once again entitled to

workers' compensation coverage.

At the time of the passage of the 1986 amendment, the
definition of "commercial £{sherman" in AS 16.05,940(4) included
. processing employees aboard seafood processors:

(4) “commercial fisherman" means an individual
who figshes commercially for, takes, or attempts to
take fish, shellfish, or other fishery resocurces
of the state by any means, and includes every in-
dividual aboard a boat ozcutcd for fishing pur-
poses who participatces directly or indirectly in
the taking of these raw fishery products, whether
participation is on shares or as an employee oOr
otherwise; however, this definition does not apply
to anyone aboard a licensed vessel as a visitor or
guest who does not directly or indirectly partici-
pate in the taking) and the term "commercial fish-
rman” includes thé crews of tenders or oOtnex

e
!Ioat!ng crait used in c;lnagorting £ish)

(Emphasis added.) -Floating processor employees ware consideread
to come under this definition because they worked aboard vessels

chat transported fish.

In 1988, the Iogichturo amended the definition of
"commercial fisherman” in A 16.08,940(4) to specificall exclude
floating processor smployees who are not involved in the taking

of f£ish:

(4) "commercial fisherman" wueans an individual
who fishes commercislly for, takes, or attempts to
cake fish, shellfish, or other fishery resources
of the state by any means, and {ncludes every in-
dividual aboard a boat otoutod for fishing pur-
poses who participates directly or indirectly in
the taking of these raw fishery products, whether
participation is on shares or as an employee or
otherwise; howaver, this definition does not apply
to anyone aboard a licensed vessel as s visitor orx
guest who does not directly or indirectly paztici-
pate in the taking; "oonmercial fishermsn" in-
cludes the crews of tenders or other floating
craft used in transporting £ish, but does not in-
clude processing workers on floating fish processe
o_not rate

SLI2T s
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The Honorable Jim Sampson January 26, 1989

Commissioner 3
o ilas  66389-0189 age 3

engaEe in activities related to navigatiom or o%-
eration o e vessel; in thia paragraph "operate
Tishing gear' means Co deploy or rvemove gear from
state water, remove fish from gear during an open
fishing season or period, or posiess & gill net

containing fish during an open fishing period;

(Emphasis added.) One comment in support of this amendment was
provided in a letter from a Senator to the Senate Resource
Committee Chair, dated March 15, 1987, stating "{¢t was never the
intent of the legislature to prevent procassing vessel workers
from being covered by workers' compensation.”

Even chouﬁh the amendment to definition of "codmercial
figherman" was aimed at clarifying a question concerning commer-
cial fighing license requirements, it had the effect of rein-
stating fis rocessor employees under the coverage of the
Alagka Workers' Compensation Act, As a result floating £fish
processor employers who operate both within and outside of
Alagkan waters mbablz vill have to purchase insurance to cover
employees' cla under both the Jones Act and the state

Workera' Compensation Act,

In addition, if an employer falls to secure coverage
for employees. under -the Workezs' Comgenucion Act, he or she may -
be gubject to sanctions under a 1 88 amendment to AS 23,30.-

075(b), which now reads:

(b) If an employer fails to dinsure and keep
{nsured employees subject to this chapter or fails
to obtain & certificate of self-insurance from the
board, upon conviction, the court shall impose a
£ine of 310,000 and may impose & sentence of im-
prisonment for not more than one year., If an em-
ployer is a corporation, all persons who, at the
time of the injury or death, had authority to in-
sure the corporation or apply for & certificate of
self-insurance, and the person actively im charge
of the business of the corporation shell be sub-
ject to the penalties prescribed in this sub-
section and shall be personally, jointly, and sev-
erally liable togsther with the co oration for
the payment of all compensation or other benefits
for which the corporation is liable under this
chapter if the corporation at that time 1is not
{nsured or qualified as & self-ingurer.
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This amendment significantly increases the penaltias for failure
vo insure under the act and was part of a legislative package
that mandated strict enforcement of AS 23.30.075(b) by goverm-
mental entities. Subsec. l(e) ch 79, SLA 1988.

Historical Interaction of the Jones Act and State Acts

Federal law provided an exclusive remedg for {njuries
to "geamen" under the Jones Act in 46 U,S.C., § 688, To make a
claim under this act, a "geaman' originally had to work aboard a
vessal in navigation, have & permanent connection with the vessgel
and aid in the navigation of the vessel, Over the years, howev-
er, the definition of seaman has been broadened to cover any em-
ﬁloyeo aboard a vessel who performs a subotantial part of his or
er work aboard a vessel and generally contributes to its
mission, Larson, Workers' go_mm_i_a_m 90.21 (1988). Under
this expanded definition, processing enpl.ogou aboard floating
figh processors who work outside of & state's territorial waters

qualify for "seaman" status.

However, the courts have revieved many cases involving
{njuries incurred in employment related to maritime activities,
which, because of closely telated shore-side activities, 1is slso
a matter of "local concern.” When presented with cases wvhich
contain elements.of I'local concerm or {interest," the judiciary
has not been inclined to depzive an injured omgioy“ of a remedy
under a stats compensation act if it appears that it may be done
vithout interfering with maritime lav. As a rasult, s 'twilight
zone” has evolved, in which employees may be ouﬁjece to the
jurisdiction of the ‘fones Act or the jurlsdiction of a state
compensation act, depending on the eircunstances of their employ-

ment.

Prior to the 1986 le {slation, the common law, vhich
included this concept of & " 1ght gone," determined whether an
employee on 8 floating processor was covered by a state workers'

compensation act or the Jones Act,

Under the 1986 amendment to the Alaska Worker's Compen-
sation Act, ﬂoatin’ processor eumployees were 1nndvortont1{’ ex-
cluded from workers compensation coverage by state lav. ndezr
the 1988 amendment to the definition of "commercial £1sherman,"
the floating processor suployees once again fell into the "twl-
1ight zone" in which {t is impossible to determine which compen-
gation sct will be applied b{ the court unless the specific cizr-
cumstances are known. To gain an understanding of the "twilight

gone," it will be necessary to exsmine the circumstances that ™

have been evaluated by the courts.
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A. The "Twilight Zone" of Concurrent Jurisdiction

The determination of whether a state compensation act
can appli to injuries sustained by an employee who performed mar-
{time-related work has undergons asm evolution throughout the
years, In 1917, the U.S, Supreme Court decided that a fon shore-
man who was fatally injured while unloading cargo at a pier was
not covered by a state compensation act im Southern Pacific Co.
v. Jensen, 244 U.S. 205, 37 8. Ct, 524, 61 L. "
because 1t would work material prejudice to senanl maritime law
where the nature of the employes's duties and work was maritime.
However, in a subsequent case, the court found that maritime law
would not be prejudiced if a state law were applied to injuries
{ncurred by a shipbuilder aboard a floating vessel since his mar-
{time employment was considered to be ‘'local in character,"”

Grant Smith-Porter S‘h:lﬁ Co. v. Rohde, 257 U.8., 469, 42 8, Cc.
] . . [ . '

In Alaska Packers Assn. v. Industrial Accident Commis-
gion, 276 U,S. " . . ’ ’ . s, GEClge 4C an
employee hired to do maritime work was nonetheless covered by a
state compensation act when he was in ured while pushing a boat
from shore. Consequently, when the {nth Circuit Court of Ap-
peals reviewed a case in which a figherman died on the fishing

grounds and claimed 8 témedy unider & state workers' coupénsition

act, the court found that his fishing activit under an cnﬁ:y-
ment contract with & cannery was incidental  to the pr
"ghore-baged" packing activity, which was "Jocal in character.”
Alaska Packers Assn. V. Marshall, 93 F,2d 279 (9th Cir. 1938).

The Alasks Supreme Court reviewed & Board decision to
make an avard to a fisherman under the state's compensation act
in Cordova Fish & Cold Storage Company V. Estes, 370 P,2d 180
(Alas . es, the Zlsherman was hired under an eu-
ploynant contract e cannery snd was injured while wmoving
crab pots on the boat deck. The court affirmed the award, stat-
ing that his employment wvas grtmrny local in character and that
any maritime interest vas sl ght or marginal, so that aspplication
of the state law would not work an {nterference with maritime

law.

A subsequent Alaska case affirmed a denial of benefits
under the state act, however, whers the Alaska Workers' Compen-
sation Board found that the injured seaman, 8 captain on a purse
seine vessel who was injured on tha fishing grounds, was ent tled
to recover under maritime law and not under the state act.
Anderson v. Alaska Packer's Ass'm, 635 P.2d 1182 (Alaska 1981),

LI
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Both of the Alaska cases turned to the determination of
the U.S. Supreme Court in Davis v. Dept. of Labor, 317 U.S, 249,
63 §. Ct, 225, 87 L. Ed, Which reviewed the question
of whether compensation was available to & steelworker who fell
from a bridge over navigable waters under the state act or a fed-
eral act, the Longshoremen's and Harbor Workers' Compensation
Act, 33 U.S.C. § 901 et seq. The Davis court acknowladged the
existence of a zone of concurrent jurisdiction, subsequently la-
beled a "twilight zone," in which an employee's rights to federal
or state remedies must be determined om a case by case basis,
This "twilight zone" i3 considered bf legal commentators to agply
to the many cases that involve employment related to both land
and sea in which a reasonable argument can dbe made for coverage
under either a faderal or state act,

B. Current Application of the AWCA to "Twilight Zone"
cases

In 1987, the Alaska Workers' Compensation Board
determined that the state had a "primary and vital concern" with
the status and well-being of an employee hired aboard & floating
fish processor that spent much of its time anchored in harbors
off-ghore., Santamarisa v. Arctic Enterprises, et al, Nos, 618961,
609069, and uly 9, avolving uries that oc-
curred prior to the 1986 legislative amendments). The Board con-
cluded that the fish roceuin{ employee was not employed in tra-
ditional maritime work and could be regarded a Jones Act "seaman"
only because of the liberal interpretation that has evolved over
time. Since it was not likely to cause substantial prqudice to
the uniformity of wmaritime law to allow this loyee's claim,
just as they would sllow the claims of thousands of similarly
situated workers who happen to be employed at canneries ashore,
the Board determined that the employee's injuries fell within the
coverage of the state act, :

In order to detarmine whether the Alaska Workers' Com-
pensation Act extends to a particular set of circumstances, a
court will evaluate the state's local interest in the activity,
wvhether the activity 1s traditionally shore-based, and vhether
the ap&l{ication of the state act will interfere with maritime
law. ere a fish processor oaoucu solely in the Bering Sea
and the Gulf of Alaska and work is performed solely beyond the
three-mile territorial sea, the processing emplozeu robably
come under the exclusive jurisdiction of the Jones Act. ever,
wvhere a part of the employes's work is performed within the ter-
ritorial waters of the state, the points of hire and/or discharge
are within the state, the employees utilize shore-based madical
facilities, and/or supplies are purchasad and loaded by these
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employees within state ports, the circumstances of the case will
determine whether the state act or the Jones Act may apply.

CONCLUSION

The courts have generally acknowledged the significance
of "local interest” in cases where a state compengation act may
be applied without significant interference with maritime law,
Where the activity involves seafood processieg. an activity which
was traditionally performed on shore, and where there may be a
significant connection with shore-based facilities, there may
often be circumgstances that will rrovide reason to apfly the
state workers' compensation act to injuries that befall floating
Erocessor employees. The courts have clearly stated that the

actual circumstances presented by a case will be the determining

factor of whether a state act may apply.

Courts have declined to set out & standard that would
preclude an employee's claim under a state act where there was &
reason for local concern and the circumstances fall within the
"t:wilight zone" of coverage. Given that each case will have to
be evaluated on its own merits, it may be impossible for floating
procassor employers to adequately assure themselves that the cir-
cumstances under which injuries occur on their vessels will fall
clearly outside of the "twilight gone." ' Under current law,
therefors, it may be necessary for a floating froceasor employer
to carry insurance for both comtingencies, unless the processor
truly has only incidental contacts with the state.

KFB: jh

cc: Jacquelyn McClimtock, Director
Division of Workers' Compensation
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Mr. Don Collinsworth, Chairman

North Pacific Fishery Management Council
605 West 4th, Suitae 306

Anchorage, AK 99501

A
Dear Mr. Con?” orth:

I want to take this opportunity to provide you and the Council
the enclosed progress report on the implementation of the
domestic observer program this year. The report will be
presented at the Saeptember meeting of the Council. We will be
available to answer the Council's questions at that time.

We have been able to mset the Council's primary objectives in
implementation of the domestic observer program this year. This
does not mean that there haven't been problems, and we expect new
problems will arise as the program moves ahead. Whataver success
we have had has been due to the efforte of the Council, industry,
contractors, NMFS, and the observers themselves. I especially
want to acknewledge the work of Rugs Nelson and his staff for
their efforts in implementing this complex program under
extremely difficult conditions. We want this program to succeed
and to continue to improve. To do that, we need the continued
support and help of all inveolved and we want to know about
problems and concerns when they occur. I want everyone to know
that they can contact Russ Nelson or me at any time concerning
any issue associated with the program.

Sincerely,

g/

William Aron
Science and Research Director
Alaska Region

Enclosure

cct F/AKR - Pennoyer
F/AKC2 « Marasco
F/AKC2 - R, Nelson
Fxl « M. Tillman
F/PC - Marshall
C. Pautzke
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NMFS Domestic Groundfish Observer Program = A Progress Report

Prepared By
Observer Progranm
Alaska Fisheries Science Center
Seattle, WA

Introduction

In January, 1990, the National Marine Fisherles Service began the
implementation of a mandatory domestic observer program for the
groundfish fisheries in Alaska as required by Amendments 13 and
18 to the fishery management plans for groundfish fisheries in
the Bering Sea and Gulf of Alaska regions. The first nine months
of program operation are now cempleted. This report provides a
review of the progress of the program to date and a summary of
problems which have been encountered and measures taken to
resolve then,

1990 Accomplishments and Current Program Status

The Observer Program at the Alaska Fisheries Science Center
(AFSC) ie rosponsible for the operaticn of the domastis
groundfish observer program, the foreign/joint venture program
(for fisheries in the Alaska region and the Washington, Oregon
and California region), and the high seas driftnet program.
Through September, the program trained and depleyed 555 observers
for the three programs: 478 deployments were made in the
domestic groundfish fishery, 110 in the foreign/joint venture
fisheries and 61 were made to foreign high seas driftnet vessels.
The primary requirements for acceptance into observer training
(college level study in one of the biological sciences) are the
same for all three programs. So far, there have been sufficient
numbers of applicants who meet the primary entry qualifications.

Observers deployed in domestic groundfish fishery have sampled
aboard 259 different vessels and 29 processing plants. Of the
258 vessels, 107 are vessels 125 feet or longer. The remaining
152 vessels were between 60 and 124 feet, In the Bering
Sea/Aleutian Islands region, observers provided about 90%
coverage of the total groundfish fishery. Observers provided
about 40% coverage of the Gulf of Alaska fishery. Observer
coverage is defined as the percentage of the total groundfish
catch taken in the region by vessels with cbservers aboard to
sample the catch. Compliance by the industry with the program's
requirements cannot be verified at this time. Determination of
compliance is dependent on the receipt and processing of log
books. This process has not been completed.

The Observer Program has provided the required training for all
three programs. This was a difficult task due to the limited
time available for preparation of training materials and manuals
for the new domestic and driftnet programs. The late approval of
the winter yellowfin sole joint venture fishery and the reopening
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of that fishery in late June created scheduling and space
problems for the program which were ultimately resolved so that
the needed numbers of observers were provided for those
fisheries. With respsct to the domestic program, the institution
of the new domestic log book and reporting programs in 1990 also
increased the difficulty associated with the training and
preparation of observers since observers need to understand these
requirements to fully accomplish their job.

Currently, one three-week training course per month for new
observers is being conducted. A 3-day briefing for domestic
observers who experienced substantial but resolvable problems in
work performance on a previous trip is also being conducted once
a month. One and one-half day briefings are scheduled weekly for
former domestic observers who satisfactorily performed their work
on praevious trips.

The program opened a field office in Kodiak, AK in May for
briefing observers prior to deployment and debriefing cbservers
between trips and upon the completion of deployments. One full
time NMFS program biologist has been stationed in at the NMFS
Gibson Cove facility. The Alaska Department of Fish and Game
(ADFG) will assign one biologist to work at the office to help
brief and debrief observers beginning in October. We are trying
to establish a similar facility in Dutch Harbor, AK. Operation
of this facility is expected to begin sometime during the first
quarter of 1991.

A contract was awarded in June, 1990, to provide about 108 months
of observer coverage through federal funding for the placement of
natural resource observera as required by the 1988 amendments to
the Marine Mammal Protection Act (MMPA). Placement of these
observers throughout the Alaska groundfish fishery began in
August, The training and duties of these observers are the same
as observers provided through industry funding. The placement of
the MMPA observers is being coordinated by the Observer Program
to meet the objectives established early in 1990 and to intaegrate
the federally and industry funded portions of the progranm,

Problems Encountered in the 1990 Program

Some problems have been encountered in implementing the domestic
program. Many of these problems are of the type that arise on a
day-to-day basiz and are easily resolved. However, thaere have
been a number of problems or questions concerning the progranm
that have a broader range of impact.

The problem which has received the most attention involves the
delays experienced in the completion of debriefing of observers.
These delays resulted in greater costs than expected in obtaining
observer coverage for vessels or plants, The delays resulted
from lack of adequate staff and the return of a unusually large

)
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number of observers due to closures of joint venture fisheries in
Alaska and off the west coast added to the number of returning
domestic observers. The newness of the program to contractors
and an inadequate understanding of what was expected of observers
in debriefing also contributed to the delays.

A number of actions were taken to attempt to resolve the problem.
Debriefings are now taking an average observer from 5 to 8 days
to complete as compared to an average of about 2.5 weeks earlier
this summer. Improved performance by observers and a more active
participation by contractors in supervising the work of their
observers can lead to additional reductions in the length of
observer debriefing. Its expected that further steps will have
to be taken to handle the number of observers which return when
the Bering Sea pollock quota is achieved later this year . The
program will make every attempt to complete the debriefing of
those observers within a reasonable period of time., The
debriefing process is important in maintaining the quality of the
data and in verifying the work performed by the observers.
Further, it is the primary opportunity to identify problems
experienced by observers.

A second issue involves the integration of the federally funded
Marine Mammal Protection Act (MMPA) natural resource observers
with the industry funded portion of the domestic observer
program., Through MMPA funding for FY 1990, approximately $1.37
million was made available to the AFSC. Up to $750,000 was to be
spent on observers for the groundfish fishery in Alaska and the
balance of the funding was provided for the combined operatiocnal
and administrative costs of the industry-funded and MMPA funded
domestic obaserver program.

NMFS headquarters allocated the MMPA funds for natural resource
observers to the AFSC to be utilized throughout the groundfish
fishery to (1) verify the reliability of data obtained by
industry-contracted observers:; (2) improve coverage of the winter
trawl fisheries in the Shelikof Strait and central Gulf of Alaska
areas where high levels of Stellar sea lions have been observed
historically; (3) provide additional data which would not
otherwise be cbtained in the Bering Sea/Aleutian Islands longline
fishery where there is interaction with killer whales; and (4)
enable NMFS to direct coverage to specific fisheries or to
specific times and areas of operation for vessels receiving less
than 100% coverage, including trips on vessaels less than 60 feet
that are exempted by the groundfish program, but have marine
mammal interactions.

The federal contract to provide observer services to NMFS was
awarded in June. The award of that contract was the result of an
open and competitive procurement action which was initiated in
May, 1989. The federal contractor cannot utilize the MMPA
observers to meet contract obligations they may have with
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industry members through the industry funded portion of the
domestic program.

The available MMPA observer effort has been divided between
fisheries operating in the Bering Sea and the Gulf of Alaska.
Fifty-five percent of the effort will be devoted to the Bering
Sea and 45% to the Gulf of Alaska. Within each region observers
will be deployed among the various fisheries in erder to meet the
stated program objectives. Effort plans have been received from
groundfgsh participants and are used to identify which fisheries
are expected to occur within each region and which vessels plan
to participate in the fisheries. vVeasels are selected based upon
the schedule information provided.

With the exception of some lateness in the receipt of funding and
the resulting delay in the award of a contract, the integration
of MMPA observers and industry-funded observers in the domestic
program has taken place as planned. The program has been
implemented to meet NMFS objectives while also trying to be
equitable in the distribution of the observers.

A third area of concern involves the sampling procedures utilized
by observers. The questions concern how cbservers collect data
in general and whether specific observers have correctly followed <~
procedures on individual vessels. Many of these questions
involve sampling by observers on longline vessels, estimation and
handling of discards, and sampling for prohibited species
bycatch. These questions and concerns are hest resolved by
addressing the questions directly to the program. Individual
fishermen, vessel or plant owners, etc. are encouraged to bring
their questions, concerns and comments to the program. Anyone
having questions should contact Bob Maier (206=526~6695), Janet
Wall (206=-526-4195) or Russ Nelson (206-526-4194). This
interaction is important to develep an understanding within the
industry of how observers operate and to provide important feed-
back to NMFS on the problems with observers or the program
observed by industry.

A fourth issue is the estimation of discard in the groundfish
fishery. Catcher=-processors and processors report amount of
discards in their weekly reports. Observers alsoc estimate the
amount of digcard in their weekly catch report. Preliminary
comparisons of the two data sets show that the obsarver report of
discard is greater than that reported by the vesselsa. A more
thorough examination of these differences will be made.
Additionally, a new procedure for estimating discards of
groundfish and prohibited species bycatches is being developed
and evaluated. The procedure utilizes data from observers and
from industry. -



