AGENDA C-3
DECEMBER 2005

MEMORANDUM

TO: Council and AP Members

, . ESTIMATED TIME
FROM: Chris O.llVCT.Q@/ 4 HOURS
Executive Director

DATE: December 1, 2005

SUBJECT: Community Development Quota (CDQ) Program

ACTION REQUIRED

(a) Final action on EA/RIR on management of CDQ reserves
(b) Review of proposed alternatives/options for revised BSAI Amendment 71, action as necessary

BACKGROUND
(a) Final action on EA/RIR on management of CDQ reserves

In June 2004, the Council reviewed a draft analysis to consider amending regulations that govern which CDQ
Program allocations (CDQ reserves) should be allocated to the individual CDQ groups. At that time, the
Council approved two additional alternatives for consideration: (1) allow after-the-fact CDQ transfers; and (2)
allow CDQ groups to manage the harvest of their quota among themselves using cooperatives. A revised set
of alternatives was approved by the Council in October 2004, and Council initial review was in October 2005.
The current suite of alternatives would potentially allow the Council to modify the management of groundfish
CDQ reserves and other CDQ fishery management measures. The EA/RIR/IRFA was mailed to the Council
on November 17. Final action on the analysis is scheduled for this December meeting.

This proposed action is intended to address concerns that the current groundfish and halibut prohibited species
allocations were not designed to provide the CDQ groups with an amount of incidental catch or halibut
prohibited species catch needed to completely harvest their target species allocations. The changes to CDQ
fisheries management regulations considered in this analysis could provide more flexibility for the CDQ groups
to fully harvest their target species and reduce the potential for quota overages, while still providing NMFS
with adequate tools to manage the CDQ catch limits established for the BSAI fisheries as a whole.

The analysis incorporates three components that address: (1) amending CDQ transfer regulations, (2) allowing
CDQ groups to form cooperatives and pool their quota, and (3) identifying which CDQ reserves to allocate to
individual CDQ groups, as well as, how allocated and non-allocated reserves should be managed (either with
hard or soft caps, respectively). The analysis does not include all possible combinations of the components;
however, the Council could further segregate or combine components as part of its final preferred alternative.



In October 2005, the Council approved the release of the EA/RIR for public review, with the following revised
alternatives. The Council identified Alternative 4, Option 1 as its preliminary preferred alternative.

Alternative 1: Status Quo. Do not amend CDQ fishery management regulations. CDQ and PSQ transfers
between CDQ groups would not be allowed to account for in-season quota overages; CDQ
groups would not be allowed to form cooperatives and pool their CDQ allocations; each BSAI
TAC category allocated to the CDQ Program would be allocated among CDQ groups; all CDQ
group allocations would be managed as hard caps; and changes to those TAC categories
allocated to CDQ groups would continue to be made through rulemaking.

Alternative 2: Amend regulations to remove the prohibition against allowing the transfer of groundfish CDQ

or halibut PSQ from one CDQ group to another CDQ group to cover harvest overages of
groundfish CDQ or PSQ allocations.

Alternative 3: Amend regulations to: (1) remove the prohibition against allowing the transfer of groundfish
CDQ or halibut PSQ from one CDQ group to another CDQ group to cover harvest overages of
groundfish CDQ or PSQ allocations, and (2) allow CDQ groups to form harvesting

cooperatives and pool their groundfish CDQ allocations for purposes of quota management
and monitoring.

Alternative 4: Amend regulations to: (1) remove the prohibition against allowing the transfer of groundfish
CDQ or halibut PSQ from one CDQ group to another CDQ group to cover harvest overages of
groundfish CDQ or PSQ allocations, and (2) only allocate target species CDQ reserves among
CDQ groups. CDQ target species allocations would be managed as hard caps and unallocated
CDQ reserves would be managed as soft caps.

Option 1: Amend regulations to allow the Council to make future modifications to the
suite of TAC categories allocated among CDQ groups during the annual
groundfish harvest specifications process, rather than through rulemaking.

Option 1 is associated with Alternative 4 only. This option would allow the Council to determine which CDQ
reserves to allocate to the individual CDQ groups during the annual groundfish specifications process.
Allowing such changes to be made during the specifications process could allow future changes to the list of
allocated or non-allocated CDQ reserves (as would be identified under Alternative 4) to be made without
corresponding rulemaking. Such changes could potentially be in response to future changes in BSAI TAC
categories, particularly in relationship to muiti-year CDQ percentage allocations; issues associated with
increases or decreases in the annual TACs for target or non-target species; or other considerations.

However, NMFS does not recommend including Option 1 as part of the Council’s preferred alternative
for this action because it could result in the need to prepare a Regulatory Impact Review for the harvest

specifications, which would add additional analytical complexity to the already complex harvest
specifications process.



(b) Review of proposed alternatives/options for revised BSAI Amendment 71, action as necessary

The Council made recommendations on eight issues related to the CDQ allocation process and oversight of the
program under BSAI Amendment 71 in June 2002. In March 2005, NMFS implemented regulations for Issue
8 to simplify and streamline administrative regulations related to quota transfers, authorized vessels, and
alternative fishing plans. However, NMFS has not been able to implement regulations for the remaining seven
issues that address the purpose of the CDQ Program, the process for allocating quota among the CDQ groups,
and oversight of the economic development aspects of the CDQ Program.

NMFS has identified a number of legal and policy issues that slowed progress and required repeated
consultations with the Council. These issues include advice from NOAA GC that: (1) NMFS must include an
administrative appeals process for decisions about the approval of allocations among the CDQ groups, the
Community Development Plans (CDPs), and amendments to the CDPs; (2) administrative determinations to
approve CDQ projects in the CDPs or in amendments to the CDPs are likely Federal actions subject to the
Endangered Species Act and the National Environmental Policy Act; and (3) NMFS must establish the
confidentiality status of information submitted by the CDQ groups and by the State on behalf of the CDQ
groups. The administrative and financial implications of these legal issues were not included in the analysis
reviewed by the Council at the time it took final action on Amendment 71.

In addition, a decision issued by the Alaska Region in response to an administrative appeal reversed NMFS’s
longstanding interpretation of its regulations that the CDQ groups may invest only in fisheries related
economic development projects. The result of the decision is that NMFS must only consider whether the CDP
as a whole is consistent with the fisheries related purpose of the CDQ Program. The June 2002 analysis for
Amendment 71 assumed that NMFS’s regulations required all individual CDQ projects to be ‘fisheries
related,” and this assumption provided the basis for the status quo alternative. The OAA decision modifies the
status quo in such a way that was not considered by the Council in June 2002.

Finally, at its April 2005 meeting, the Council expressed concerns about the CDQ allocation process and
oversight of the CDQ Program. After the State created the Blue Ribbon Panel in response to the Council’s
concerns, NMFS suspended further work on Amendment 71 until the Council could review the legal and
policy issues described above, as well as decide whether to add some or all of the Blue Ribbon Panel’s
recommendations as new alternatives to the Amendment 71 analysis. Governor Murkowski accepted the
recommendations of the Blue Ribbon Panel on October 4, and the report was presented to the Council at its
October meeting.

Given the above events, and the fact that the panel’s recommendations would also require changes to
Federal regulations, in October, the Council requested that staff provide a proposed structure for
alternatives and options for a revised Amendment 71 analysis which incorporates the recommendations
of the Blue Ribbon Panel for the December 2005 Council meeting. A discussion paper outlining the
proposed alternatives and four issues related to recommendations of the Blue Ribbon Panel that require
clarification is provided as Item C-3(b)(1). The list of alternatives is Attachment 2 to the discussion paper.
This paper was also emailed to you on November 17. The Blue Ribbon Panel report (without appendices) is
provided for reference as Item C-3(b)(2).

Note also that the State of Alaska has noticed the public of proposed changes to State regulations (Title 6 of the
Alaska Administrative Code) that implement some of the Blue Ribbon Panel recommendations related to
administrative reporting requirements. A summary of the proposed revisions is provided as Item C-3(b)(3).

The full suite of proposed changes is at hgg://www.commerce.state.ak.us/bsc/CDQ/grogosedregs.htm.
Public comment can be submitted in writing to the State until 4:30 pm on January 6, 2006.



Note that should the Council choose to initiate a new analysis for Amendment 71 based on revised alternatives,
it is necessary to partially rescind its previous action on Amendment 71 taken in June 2002. It is only necessary
to partially rescind this action because one of the issues on which the Council made recommendations in June
2002 has been implemented. NMFS implemented a recommendation to simplify and streamline administrative
regulations related to quota transfers, authorized vessels, and alternative fishing plans through Federal
rulemaking in March 2005. It is the remaining issues related to the purpose of the CDQ Program, the process
for allocating quota among the CDQ groups, and oversight of the economic development aspects of the
program that NMFS has not been able to implement to date.

The action for this meeting is to review the discussion paper outlining the revised structure of
alternatives and options proposed by staff. The Council could modify and/or approve this structure and
initiate a new analysis of BSAI Am. 71 at this meeting. The Council may need to consider partially
rescinding its previous action (on Issues 1 —7) on BSAI Amendment 71 from June 2002. Staff has also
identified four issues related to recommendations of the Blue Ribbon Panel that require clarification
prior to being analyzed under Alternative 3.



Item C-3(b)(1)

BSAI Amendment 71 — Community Development Quota (CDQ) Program

December 2005 Staff discussion paper

October 2005 Council motion

In October, the Council received a report from the Blue Ribbon Panel (panel) established by Governor
Murkowski in May 2005 to evaluate the CDQ Program. The panel conducted its review over the summer
and submitted its final report to the Governor on September 14, 2005. The primary recommendations of
the panel were related to the duration of the allocation cycle; government oversight; approval of the
Community Development Plans; use of CDQ funds; and the allocation process. The Governor accepted
the recommendations of the panel on October 4.

Upon review of the panel’s recommendations, the Council requested staff to provide a proposed
structure for alternatives and options for a revised BSAI Amendment 71 analysis, which
incorporates the recommendations of the Blue Ribbon Panel, for consideration at the December
2005 Council meeting.

Background

Amendment 71 originally contained recommendations on eight issues related to the purpose of the CDQ
Program, the process for allocating quota among the CDQ groups, and oversight of the economic
development aspects of the program. The Council approved Amendment 71 at its June 2002 meeting.
Since then, NMFS has been developing a proposed rule that would implement the Council’s
recommendations, in order to submit the amendment package to the Secretary of Commerce. However, a
number of significant legal and policy issues have arisen that have delayed the submittal of the proposed
rule to the Secretary. These issues include:

1. advice from NOAA GC that NMFS must revise regulations governing its informal
administrative adjudication process to include an administrative appeals process for decisions
about the approval of allocations among the CDQ groups, Community Development Plans
(CDPs), and amendments to CDPs;

2. advice from NOAA GC that NMFS’s administrative adjudications to approve CDQ projects
are likely Federal actions subject to NEPA, the Endangered Species Act, and other Federal
laws;

3. the need for NMFS to establish the confidentiality status of information submitted by the
State on behalf of the CDQ groups;

4. the NMFS Office of Administrative Appeals (OAA) determination that NMFS regulations do

not specifically require that each CDQ project must be fisheries related, but that the purpose
of the CDQ Program at 50 CFR 679.1(c) can only be applied to the CDP as a whole (result of
OAA appeal No. 03-0022; 11/26/04).

The administrative and economic implications of the above issues were not included in the analysis
reviewed by the Council in June 2002 when it took final action on Am. 71. In April 2004, NMFS advised
the Council that issues #1 — 3 were significant enough to require revisions to the analysis for Am. 71 and
additional review by the Council. The Council was also notified of the Regional Administrator’s
affirmation of the OAA’s decision (#4 above) that NMFS must only consider whether the CDP as a whole
is consistent with the goals and purpose of the CDQ Program. The June 2002 analysis for Amendment 71
assumed that NMFS’s regulations required all individual CDQ projects to be ‘fisheries related,” and this
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assumption provided the basis for the status quo alternative. The OAA decision modifies the status quo in
such a way that was not considered by the Council in June 2002.

Finally, in April 2005, the Council reviewed draft groundfish, halibut, crab, and prohibited species quota
allocation recommendations from the State of Alaska CDQ Team for the 2006 — 2008 allocation cycle.
Upon review of those draft recommendations and public testimony, the Council expressed concerns
related to the way in which the program standards and evaluation criteria in State regulations are applied
in the evaluation of the CDPs and development of the allocation recommendations. These concerns were
related in a letter to Governor Murkowski, with the suggestion of convening a panel to review the CDQ

Program. Subsequent to the April Council meeting, Governor Murkowski appointed a Blue Ribbon Panel
to review and recommend changes to the CDQ Program.

In the meantime, the State noticed the public that the 2006 — 2008 CDQ allocation recommendations
would be suspended, pending the completion of the Blue Ribbon Panel’s report to the Governor. Given
that NMFS must have received the State’s 2006 — 2008 recommendations by May 1, 2005 in order to
have time to issue a final agency decision by December 31, 2005, NMFS issued an initial administrative
determination on August 8, 2005, to remove the December 31, 2005 expiration date for the CDPs and the
CDQ allocations to the CDQ groups that were approved for 2003 — 2005. NMFS extended the current
CDPs and CDQ allocations until December 31 of the year in which a final agency action replaces them
with new CDPs and allocations issued by NMFS. This decision became a final agency action on
September 7, 2005, as there were no formal appeals by the CDQ groups. Effectively, the 2003 — 2005
CDPs and allocations represent the current allocations to the CDQ groups and will continue at least
through 2006." This action was taken to ensure that approved CDQ allocations were in place for 2006.

As stated previously, the Governor accepted the Blue Ribbon Panel recommendations on October 4, and =~
they were presented to the Council at its October 2005 meeting. In late October, the Governor sent a letter ’
(Attachment 1) to the Alaska Congressional delegation, stating that he has directed the State CDQ Team
to begin implementing the panel’s recommendations to the extent possible in State regulations and to
undertake a new allocation process for 2007 - 2011. The stated goal is to submit 2007 — 2011 allocation
recommendations to NMFS by May 2006. Staff understands the intent is to consult with the Council on
the 2007 - 2011 allocation recommendations at the April 2006 Council meeting.

Action for the December 2005 Council meeting

Given the above events, and the fact that the panel’s recommendations would also require changes to
Federal regulations, the Council requested that staff provide a proposed structure for alternatives and
options for a revised Amendment 71 analysis which incorporates the recommendations of the Blue
Ribbon Panel. The intent was that the Council would consider the proposed analytical structure at its
December 2005 meeting. A summary of the structure proposed by staff is provided in the following
section.

Note that should the Council choose to initiate a new analysis for Amendment 71 based on revised
alternatives, it is likely necessary to partially rescind its previous action on Amendment 71 taken in
June 2002. It is only necessary to partially rescind this action because one of the issues on which the

1The 2003-2005 CDQ allocations extended by NMFS on September 7, 2005, do not include allocations of the two new crab

species added to the CDQ Program in April 2005 under Crab Rationalization (Easten Aleutian Islands golden king crab and

Adak red king crab). These two crab species were not part of the 2003-2005 CDQ allocations onginally approved by NMFS on

January 17, 2003, so they could not be extended in the 9/7/05 decision. The 2005 CDQ allocations for these two crab species

were made separately in October 2005 and provide allocations only for 2005. The State should submit new CDQ allocation

recommendations for these two crab spedies in 2006 and fully incorporate hem into the CDQ allocation process through the m
2007-2011 CDQ allocation recommendations. The State likely will include the 2006 allocation recommendations for these two

crab species in its April 2006 consultation with the Council.
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Council made recommendations in June 2002 has been implemented. The Council originally made
recommendations on eight issues related to the CDQ Program, one of those being to simplify and
streamline administrative regulations related to quota transfers, authorized vessels, and alternative fishing
plans. NMFS implemented this particular recommendation through Federal rulemaking in March 2005. It
is the remaining issues related to the purpose of the CDQ Program, the process for allocating quota
among the CDQ groups, and oversight of the economic development aspects of the program that NMFS
has not been able to implement to date.

At this meeting, the Council may need to consider partially rescinding its previous action (on Issues
1 - 7) on BSAI Amendment 71 from June 2002. The other action for this meeting is to review the
revised structure of alternatives and options proposed by staff. The Council could choose to modify
and/or approve this structure and initiate a new analysis of BSAI Am. 71 at this meeting.

Proposed alternatives for BSAI Amendment 71

Should the Council partially rescind its previous action on Amendment 71 and initiate a new analysis, the
Council would need to approve new alternatives and options for analysis. This section summarizes the
three primary alternatives as proposed by staff. Each alternative is comprised of 8 components. The first
four components are related to oversight of the economic development aspects of the program, and the
next four components are related to the CDQ allocation process. An outline of the analytical structure is
as follows:

Outline of revised structure for BSAI Amendment 71
ALTERNATIVE 1.  No action.
ALTERNATIVE 2.  Previous Council preferred altemative from June 2002.
ALTERNATIVE 3.  State of Alaska Blue Ribbon Panel recommendations.
Alternatives 1 — 3 each consist of the following components:

CDO Program Oversight

Component 1: Define the role of government in oversight of the CDQ Program

Component 2: Extent of government oversight (definition of a CDQ project, subsidiary oversight)
Component 3: Allowable investments

Component 4: CDQ Program purpose

CDQ Allocation Process

Component 5: Process by which CDQ allocations are made
Component 6: Fixed versus variable allocations
Component 7:  CDQ allocation evaluation criteria
Component 8: Duration of allocation cycle
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Alternative 1 is the no action alternative, meaning current State and Federal oversight would continue
and NMFS would continue to make competitive allocations through informal administrative adjudication.
In effect, NMFS approval of CDPs and CDP amendments would continue to be necessary prior to the
projects being undertaken. In addition, CDPs would be evaluated using the current twenty criteria in State
regulation and other regulations the State applies to the allocation process. Note also that the intent that
CDQ projects be fisheries related is only conveyed in the purpose statement in Federal regulations; there
are no explicit requirements governing allowable projects. The OAA decision discussed earlier results in
a status quo alternative such that NMFS regulations do not specifically require that each CDQ project be
fisheries related, only that the CDP as a whole meet the fisheries related purpose.

Alternative 2 is a suite of components that represents the Council’s previous preferred alternative
selected in June 2002. This alternative would, for the most part, maintain the current State and Federal
oversight roles, but would identify those elements of oversight in the FMP. In addition, several provisions
related to government oversight (oversight of subsidiaries, allowable projects) would be explicitly
established in regulation. Alternative 2 would also continue the current competitive allocation process via
NMES informal administrative adjudication. The allocation cycle would be set at three years, and CDPs
would be evaluated based on a condensed list of ten criteria in Federal regulations.

Note that, as proposed by staff, Alternative 2 also contains an option that was not part of the
Council’s preferred alternative from June 2002. Option 1 under Component 5 would make allocations
to the individual CDQ groups through Federal rulemaking, as opposed to the current process of approving
allocations through informal administrative adjudication. This option was considered under the previous
analysis for Amendment 71 and not selected as part of the Council’s preferred alternative. However,
NMFS recommends including this option for general comparison purposes. In effect, the analysis would
consider two mechanisms (informal administrative adjudications and rulemaking) for establishing CDQ
allocations under Alternative 2, Component 5.

Alternative 3 is a suite of components that represents the State of Alaska’s Blue Ribbon Panel
recommendations to modify the CDQ Program. This alternative would eliminate duplication in the
oversight roles for the Federal and State governments by amending the BSAI FMPs and Federal
regulations such that there is no Federal oversight of the economic development aspects of the CDQ
Program. The State would implement regulations under State authority to address the Blue Ribbon Panel
recommendations related to no prior approval of CDPs and CDQ projects, financial reporting and
disclosure, the requirement that projects over $2 million would be submitted to the State for review and
comment, and limits on non-fisheries related projects. These elements would not be addressed in Federal
regulations or the FMPs. NMFS would continue to make CDQ allocations through an informal
adjudicative process based on State recommendations, regulate the designation of eligible communities,
and administer the fisheries management aspects of the program, as is mandated in the Magnuson-Stevens
Act. The State would develop its CDQ allocation recommendations using the five evaluation criteria that
would compare a group’s performance at the beginning and end of a ten-year cycle. Each new ten-year
cycle would be limited to potentially modifying a maximum of 10% of each CDQ group’s percentage
allocations; 90% of the allocations would be fixed.

The following table summarizes the three primary alternatives and the eight components of each
alternative. Attachment 2 provides a text version of this table, which includes additional detail on each of
the alternatives.
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/. Table 1. BSAl Amendment 71 proposed alternatives and options

item C-3(b)(1)

subsidiaries)

would not be revised.

controlling interest is defined by

Alternative 1 Alternative 2 Alternative 3
Component (no action) (June 2002 Council preferred alt) (Blue Ribbon Panel)
CDQ PROGRAM OVERSIGHT

1 Define the role | No additions to the BSAI | Amend the BSAI FMP to identify | Eliminate duplication in NMFS
of government | FMP outlining the role of | elements of the Federal and State roles.
in oversight of | government in oversight government's responsibility for | Prior approval of CDPs and
the CDQ of the economic oversight of the economic amendments is not required.
Program development aspects of | development aspects of the CDQ groups must submit

the program. Prior program. Prior approval of proposed investments over $2

approval of CDPs and CDPs and amendments to million to Banking & Securities

amendments to CDPs is { CDPs is required. for review/comment.

required. State imposes penalties for
non-compliance.

2. Extent of NMFS regulations Government oversight (primarily | State regulations would
government governing the extent of | requirements for reporting and establish financial reporting
oversight oversight of the prior approval of investments) requirements similar to ANCSA
(definition of a | business activities of the extends to subsidiaries corporations; require an annual
CDQ project, CDQ groups and controlled by CDQ groups. report to communities; and
oversight of affiliated businesses Effective management control or | require disclosure of

compensation for CDQ group

CDQ Program — Amendment 71

NOAA GC opinion ownership of 51% or more. employees and all subsidiaries.
(10/4/00) concludes that
7 NMFS regulations are

unclear and need to be
revised.

3. Allowable No change to current Limit each CDQ group to State regulations would limit

investments regulations, which fisheries related projects, with each CDQ group to fisheries
include a fisheries the exception of allowing each related projects, with the
related purpose group to invest up to 20% of its | exception of allowing each
statement, but no previous year's pollock CDQ group to invest up to 20% of
specific requirements for | royalties on non-fisheries net revenues in non-fisheries
each CDQ project to be | related projects. Non-fisheries projects in the CDQ region.
fisheries related (per projects must be in economic Non-fisheries projects would
11/26/04 OAA decision). | development projects in the not be allowed to fund
NMFS can disapprove a | CDQ region and be self- infrastructure projects unless
CDQ project only if it sustaining. Groups may also the CDQ group was providing
would make the CDQ as | use funds for administration, matching funds.
a whole inconsistent charitable contributions,
with the purpose of the | scholarships & training,
program. stock/bonds.
7=




Table 1 continued.

Item C-3(b)(1)

Alternative 1 Alternative 2 Alternative 3
Component (no action) (June 2002 Council preferred alt) (Blue Ribbon Panel)
4. CDQ Program | Per 50 CFR 679.1(e): Revise purpose statement in (Same as Alt. 2) Revise
Purpose The goals and purpose | Federal regs and FMP: purpose statement in Federal
of the CDQ program are | The goals and purpose of the regs and FMP:

to allocate CDQ to
eligible western AK
communities to provide
the means for starting or
supporting commercial
fisheries business
activities that will result
in an ongoing,
regionally-based,
fisheries related
economy.

CDQ Program are to allocate
CDAQ to qualified applicants
representing eligible western AK
communities as the first priority,
to provide the means for
investing in, participating in,
starting or supporting
commercial fisheries business
activities that will result in an
ongoing, regionally based
fisheries economy, and, as a
second priority, to strengthen
the non-fisheries related
economy in the region.

The goals and purpose of the
CDQ Program are to allocate
CDQ to qualified applicants
representing eligible western
AK communities as the first
priority, to provide the means
for investing in, participating in,
starting or supporting
commercial fisheries business
activities that will result in an
ongoing, regionally based
fisheries economy, and, as a
second priority, to strengthen
the non-fisheries related
economy in the region.
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Table 1 continued.

. Alternative 2 1

Alternative 1 ; Alternative 3
component. | (ot o @i Ribon P

CDQ ALLOCATION PROCESS

. Process by Continue to make Continue to make allocations Continue to make allocations
which CDQ allocations through through NMFS administrative through NMFS informal
allocations NMFS administrative adjudication. CDQ groups are administrative adjudication.
are made adjudication. CDQ provided an opportunity to CDQ groups are provided an

groups are provided an comment on the State’s initial | opportunity to comment on the
opportunity to comment recommendations and can State’s initial recommendations
on the State’s initial appeal NMFS’s administrative and can appeal NMFS’s initial
recommendations and decision to approve of administrative determination to
can appeal NMFS's disapprove the State's approve of disapprove the
decision to approve or recommendations.? State’s recommendations.
disapprove State’s
recommendations. Option 1: Make allocations

through Federal rulemaking.

. Fixed versus 100% of CDQ is 100% of CDQis allocated on a | 10% of each group's CDQ
variable allocated on a competitive basis as allocation by species would be
allocations competitive basis as recommended by the State of | allocated on a variable basis

recommended by the AK and approved by NMFS. every 10 yrs starting in 2012.

State of AK and 90% of each group’s CDQ would
be fixed. The 80/10 provision

approved by NMFS. would apply to the CDQ
allocations that are in effect at the
time that the final rute for
Amendment 71 is effective. Itis
assumed that the baseline
allocations that the 80/10
provision would apply to would be
determined through the current
allocation process prior to
implementation of Am. 71.°

.CDQ State CDQ allocation State CDQ allocation State CDQ allocation
allocation recommendations are recommendations are based recommendations are based on
evaluation based on the 20 criteria | on a condensed list of 10 5 criteria. Groups are evaluated
criteria in State regulations at 6 | criteria published in Federal on their individual performance

AAC 93.040 and other regulations. relative to the criteria at the start

State regs. Evaluation and end of a 10-year cycle. The

criteria are not specified evaluation criteria are only

in Federal regulations. applied to the portion (10%) of
the CDQ that is not ‘fixed’.

. Duration of Continue to make Establish a 3-year allocation Establish a 10-year cycle in
allocation periodic, competitive cycle in Federal regulations. Federal regulation, to coincide
cycle allocations among the Allow the State to recommend | with the U.S. Census. The

groups. The State reallocation of CDQ mid-cycle | allocation cycle and process

determines the length of | under specific circumstances, only applies to the 10% of the

the allocation cycle. with Council/NMFS approval. CDQ allocations that are not
‘fixed.’

2While an appeals process was not part of the Council’s preferred alternative in June 2002, NOAA GC has determined that an
administrative appeals process is necessary for decisions about the approval of allocations, CDPs, and amendments to the CDPs
under the Administrative Procedure Act. Thus, no appeals process is nota viable alternative.

3The State is starting a new allocation process that would recommend CDQ allocations for 2007 — 2011. The State intends to
submit recommendations to NMFS by May 2006. It is assumed that the 2007 — 2011 allocations represent the baseline allocations
intended by the Blue Ribbon Panel.
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Clarifications related to the Blue Ribbon Panel recommendations (proposed Alternative 3)

There are four issues related to the recommendations of the Blue Ribbon Panel that require clarification
prior to analysis of proposed Alternative 3. Three of these issues are related to the panel’s
recommendation on fixed and variable allocations. The last issue is related to the panel’s recommendation
to eliminate the duplicative roles of NMFS and the State with regard to the oversight of the economic
development aspects of the program.

One of the primary Blue Ribbon Panel recommendations is to modify the CDQ Program such that the
percentage allocations to each CDQ group have a fixed component (90%) and a variable component
(10%). This recommendation is included under Alternative 3, Component 6. The stated objective of
“fixing’ 90 percent of each CDQ group’s allocations is to increase stability, promote long-term planning,
and reduce negative competition among the CDQ groups. In effect, 90 percent of the percentage
allocations to each CDQ group would be fixed and 10 percent would be subject to change at the
beginning of each ten-year allocation cycle (the “90/10 provision”). Under Alternative 3, any changes to
the 10 percent of each CDQ group’s allocations would be based on the State’s application of the five
evaluation criteria recommended by the panel and would be implemented through the current
administrative process for making CDQ allocations.

First, assessing the effect of fixing 90 percent of each CDQ group’s allocations requires
identification of the initial set of percentage allocations to which the 90/10 provision will apply (i.e.,
the “baseline” CDQ allocations). The baseline, combined with the 90/10 provision, would establish
long-term allocations among the CDQ groups, of which a maximum of 10% would potentially change
with every allocation cycle. Thus, identification of the baseline allocations is a significant step, as 90
percent would be effective over the long-term. Note that the full effect of the 90/10 provision cannot be
fully understood without understanding both this issue and the second issue identified by staff, which is
described further in this paper.

The Blue Ribbon Panel noted in its final report that it did not recommend baseline percentage allocations
to which the 90/10 provision would be applied in future allocation cycles. The final report provides two
different statements that indicate conflicting options for determining the baseline CDQ allocations. On
page 1, in the statement by the Chair, the report states that “[I]t is critical that your [Governor’s] office set
allocations that will be used as the baseline. These allocations need to be established before our
recommendations can be effective.”

The statement on page 1 of the panel report indicates that the panel recommends that the baseline CDQ
allocations should be the next set of CDQ allocations recommended by the Governor of Alaska and
approved by NMFS. The Governor issued a news release on October 4, 2005, providing notification that
the State intends to submit 2007 — 2011 CDQ allocation recommendations to NMFS by May 2006. The
Governor's letter to the Alaska Congressional delegation on October 25 reiterates this direction (see
Attachment 1). The letter also relates specific concerns with potential MSA amendments, including any
statutory action to “set allocations or complicate the already burdensome regulatory structure.”

The second statement referenced from the panel’s report is in the last sentence in paragraph one on the top
of page 6. The report states that “[T]he panel realizes it has not made recommendations on how to “fix”
the 90% allocations, or whether that should be done through MSA or rulemaking.” This statement
indicates a possibility that the CDQ allocations could be made by Congress through an amendment to the
Magnuson-Stevens Act or could be established through Federal rulemaking based on Council
recommendations. Staff cannot speculate whether Congress will establish CDQ allocations to each
individual group in the MSA, or whether Congress would enact the 90/10 provision recommended by the
panel if such action was taken. Establishing CDQ allocations through rulemaking means that an analysis
would be completed to support Council recommendations on specific percentage allocations among the
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CDQ groups, and that the Council’s preferred alternative would be implemented through Federal
regulations. Both of these possible options are alternatives to the current informal administrative
adjudication which requires that the State submit its recommendations to the Council for review and to
NMFS for approval.

In sum, the panel report mentions three different processes for establishing baseline CDQ
allocations to which the 90/10 provision would apply. Given the communication issued by the
Governor since the panel report was completed, staff assumes that the upcoming 2007 — 2011
allocation recommendations referenced in the Governor’s press release and letter represent the
baseline allocations to which the Blue Ribbon Panel recommends applying the 90/10 provision. This
intent is reflected in Alternative 3.

In effect, the State would complete its evaluation of the CDPs, consult with the Council, and submit its
2007 — 2011 allocation recommendations to NMFS by May 2006. NMFS would review these allocation
recommendations and, absent any unresolved administrative appeals, these allocation recommendations
could be approved by NMFS effective January 1, 2007. Upon Council final action on Amendment 71,
should Alternative 3 be the preferred alternative (which includes the 90/10 provision and a ten-year
allocation cycle), the next allocation cycle would be 2012 — 2021 and a maximum of 10% of each CDQ
group’s percentage allocations would be subject to change. The 90/10 provision would apply to the CDQ
allocations that are in effect at the time that the final rule for Amendment 71 is effective. It is anticipated
that the allocations that would be in place at that time will be the State’s 2007 - 2011 CDQ allocation
recommendations. The Council should inform staff if this does not mirror its desired intent under
Alternative 3.

Note that the development of a new Amendment 71 and the State’s 2007 — 2011 allocation process are
concurrent efforts. Since Alternative 3 currently assumes that the 90/10 provision will apply to the
baseline (2007 — 2011) allocations in future allocation cycles, this alternative may effectively make 90%
of the 2007 — 2011 allocations permanent (depending on the choice the Council makes on the following
issue). Thus, the baseline allocations must be known in order to adequately analyze the impact of
Alternative 3. The baseline allocation recommendations will be submitted to NMFS by May 2006 if the
State process operates as intended. NOAA GC has noted that there may be concern under National
Standard 4 if the Council takes final action to apply the 90/10 provision of Alternative 3 to the 2007 —
2011 allocations prior to approval of these allocations by NMFS.? Thus, the Council may not be able to
take final action on this component of Alternative 3 until the 2007 - 2011 allocations are approved.
NOAA GC may provide additional guidance on this issue at this meeting. Note, also, that it is likely that
allocations would not be approved by NMFS until late 2006 or early 2007, depending upon appeals.

Secondly, the application of the 90/10 provision needs to be clarified. One approach would be to
start with the 2007 — 2011 baseline allocations, and apply the 90/10 provision to this baseline once,
for the first allocation cycle (2012 — 2021). In effect, this approach would establish the total amount
of CDQ that would be fixed (90%) for all the groups and the total amount that would be available
for reallocation among the groups (10%) in perpetuity. Note that this means that by the second ten-
year cycle, while the total amount of CDQ that can be allocated among the groups is still 10% of the
baseline, it does not necessarily represent 10% of each group’s allocations from the previous cycle, if any
allocations changed in the previous ten-year cycle. As an example:

“Note that the 90/10 provision is permanent only in the sense that it would not change until and unless new rulemaking was
undertaken to modify this provision.

SNational Standard 4 states that “[Clonservation and management measures shall not discriminate between residents of different
States. If it becomes necessary to allocate or assign fishing privileges among various United States fishermen, such allocation
shall be (A) fair and equitable to all such fishermen; (B) reasonably calculated to promote conservation; and (C) carried out in
such manner that no particular individual, corporation, or other entity acquires an excessive share of such privileges.”
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Example 1: Apply the 90/10 one time during first ten year allocation cycle
Baseline allocation (2007 — 2011) to CDQ group A for species X = 20%

2012 - 2021 cycle:
90% of the baseline = 18% (fixed in perpetuity)
10% of the baseline = 2% (this is the maximum % that can change for Group A during the
allocation cycle)

If Group A loses half of its 2% during the allocation process, its final 2012 — 2021 allocations for
species X will be:
18% + 1% = 19%

2022 - 2031 cycle:
90% of the baseline = 18% (fixed in perpetuity)
19% - 18% = 1% (the maximum % that can change for Group A during the 2022 — 2031
allocation cycle)

An alternative approach would be to start with the 2007 — 2011 baseline allocations and apply the
90/10 provision during every new allocation cycle; thus, the baseline would change with each new
allocation cycle. In effect, this approach would not ultimately ‘fix’ 90% of the baseline allocations for
more than a ten-year period. The baseline would instead readjust with each new allocation cycle. As an
example:

Example 2: Apply the 90/10 during each ten year allocation cycle

Baseline allocation (2007 — 2011) to CDQ group A for species X = 20%

2012 — 2021 cycle:
90% of the baseline = 18% (fixed during 2012 - 2021)
10% of the baseline= 2% (this is the maximum % that can change for Group A during the
allocation cycle)

If Group A loses half of its 2% during the allocation process, its final 2012 — 2021 allocations for
species X will be:
18% + 1% = 19% (new baseline)

2022 - 2031 cycle:
90% x 19% = 17.1% (fixed during 2022 - 2031)
10% x 19% = 1.9% (the maximum % that can change for Group A during the 2022 — 2031
allocation cycle)
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A third clarification necessary to analyze Alternative 3 is the relative weighting of the evaluation
criteria that is proposed under Component 7. The Blue Ribbon Panel recommended five criteria:

Population/poverty level (as indicated in U.S. Census) (10%)

Number of jobs created (permanent and temporary) (30%)

Amount of in-region investments in both fisheries and non-fisheries projects (35%)

Amount and number of scholarships and training investments (15%)

Community economic development (as documented by Alaska DCCED, through measure of total
local revenue and median household income) (10%)

ol ol

While the panel weighted the criteria for the allocation formula as shown above in its report, it noted that
this ranking was an “example of showing how the formula works, the ranking/weighting was determined
by the Blue Ribbon Committee as their view of the importance of each area as it applies to the program as
a whole...In the final analysis it is up to the State administration and the CDQ groups to set the
ranking/weighting of the methodology.”

In the Council’s analysis of Amendment 71, it can construct its alternatives as it sees fit. The Council
could maintain the weighting of the criteria as proposed by the panel and outlined in Alternative 3,
Component 7. Alternatively, the Council could choose a different weighting scheme(s) for analysis.
Finally, the Council could instead determine that only the evaluation criteria would be in the FMPs and
Federal regulation, and that the State would determine the weights of the criteria. The weighting of the
criteria would have to be determined by the State prior to the first application of these criteria, which is
currently intended for the 2012 — 2021 allocation cycle. This issue requires clarification by the Council
prior to the analysis being completed.

Finally, the last issue is related to eliminating NMFS’s role in the oversight of the economic
development aspects of the CDQ program. This relates to Components 1 — 3 in Alternative 3. The
Magnuson-Stevens Act does not require government oversight of the economic development aspects of
the CDQ Program, i.e., how the CDQ groups use their allocations to provide benefits to the eligible
communities. These elements exist in NMFS regulations at 50 CFR 679 because either the Council
specifically recommended them or NMFS implemented them to support the Council’s general
recommendations. Thus, whether these oversight elements continue to be required in NMFS regulations
and whether these oversight responsibilities are conducted by NMFS or the State are policy decisions
under the authority of the Council and the Secretary of Commerce.

The Blue Ribbon Panel recommended eliminating duplication in Federal and State oversight roles, and
generally changing from a program that requires the groups to receive Federal and State approval prior to
making investments to one comprised of stricter securities oversight by the Alaska Division of Banking
and Securities. Alternative 3 is intended to represent these proposed changes.

Under Alternative 3, State regulations could include reporting requirements, financial disclosure
requirements, limits on allowable investments and expenditures, and requirements for prior review of
certain investments. The State would impose penalties for non-compliance with these requirements. At a
minimum, the alternative requires that:

1. CDQ groups must submit proposed investments over $2 million to the Division of Banking
and Securities for review and comment. No approval process is required.

2. the Division of Banking and Securities would receive and review financial and annual
reports.
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Staff has interpreted the panel’s recommendation to eliminate duplication of State and Federal
roles and proceed with State oversight of the economic development aspects of the program such
that NMFS would remove Federal oversight of the economic development aspects of the program
from Federal regulations and the BSAI FMPs.

In effect, the Federal government would not dictate nor delegate the responsibilities of the State, and it
would be the State’s decision to implement regulations consistent with the Council’s recommendations
under Components 1-3 of Alternative 3. If the Council selected these components as part of its preferred
alternative, it would be supporting the Blue Ribbon Panel’s recommendations on the State’s role in
oversight of the economic development aspects of the CDQ Program, but the Council would not be
directing how or whether the State must implement these components through the FMP or NMFS
regulations. This would remove both NMFS and the Council from oversight of how the CDQ groups use
their allocations to provide benefits to the eligible communities, although State regulations could require
that financial reports and/or annual reports are also submitted to the Council. The State would retain
primary control of the economic development aspects of the program, and NMFS’s role would be limited
to the responsibilities currently outlined in the MSA and FMPs (i.e., eligible communities, approving
CDQ allocations, and fisheries management).

In sum, while the panel made recommendations related to the State’s responsibilities, it did not
recommend how those responsibilities should be implemented. This issue is highlighted to indicate how
staff interprets the intent of the Blue Ribbon Panel recommendations on oversight as represented in
Alternative 3, Components 1 — 3. Approval of the altemative as currently structured would mean that
Federal oversight would be removed from Federal regulations and not be specified in the FMPs, which
would allow the State to establish State regulations at its discretion to govern the economic development
aspects of the program.

Alternatively, if the Council wanted to direct the State about specific aspects of oversight, it must do that
either through the BSAI FMPs or through Federal regulations. In both of these cases, NMFS would
remain involved in oversight of the economic development aspects of the CDQ Program because the State
would be accountable to NMFS and the Council to conduct its oversight responsibilities consistent with
the requirements of the FMP or Federal regulations. In addition, the CDQ groups could appeal to NMFS
if they wanted to assert that the State was not acting consistent with the FMP or Federal regulations.
Therefore, options that would allow the Council to specifically direct the State on elements of oversight
would not accomplish the Blue Ribbon Panel’s recommendation of eliminating duplication in the State
and NMFS’s role in oversight.

Additional clarifications of the Blue Ribbon Panel recommendations will likely be necessary as staff
begins to analyze Alternative 3. However, it is assumed that staff could bring any further questions or
clarifications back to the Council at a subsequent meeting. The Council may need an additional meeting
to refine and finalize the alternatives for analysis.

Summary

At this December meeting, the Council’s action is to review the revised structure of alternatives and
options proposed by staff. The Council could choose to modify and/or approve this structure and initiate
a new analysis of BSAI Amendment 71 at this time. In addition, the Council may need to consider
partially rescinding its previous action (on Issues 1 - 7) on BSAI Amendment 71 from June 2002. Staff
has also identified four issues related to recommendations of the Blue Ribbon Panel that require
clarification prior to being analyzed under Alternative 3.
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FRANK H. MURKOWSKI

Governor

STATE OF ALASKA
OFFICE OF THE GOVERNOR

JUNEAU

October 25, 2005

The Honorable Ted Stevens
United States Senator

522 Hart Senate Building
Washington, DC 20510

The Honorable Lisa Murkowski
United States Senator

709 Hart Senate Building
Washington, DC 20510

The Honorable Don Young
United States Congressman
2111 Rayburn Building
Washington, DC 20515-0201

Dear Congressional Delegation Members:

Attachment 1

P.O. Box 110001
Juneau, Alaska 99811-0001
(907) 465-3500
Fax (907) 465-3532

On October 4, 2005, I received the recommendations of the Community
Development Quota (CDQ) Blue Ribbon Panel, which made four key
recommendations affecting federal and state regulations. Iwas pleased with the
panel’s diligent review of the program and with its recommendations.

I have given directions to my CDQ Team to begin the process of
implementing the Blue Ribbon Panel recommendations for the Western Alaska
CDQ program. Working with the Department of Law, the CDQ Team has already
started the process of revising the state’s CDQ regulations. State regulations will
incorporate changes to government oversight, investment review, and reporting
requirements, including the public disclosure of critical financial information to
community members as recommended by the panel. The goal is to submit new
2007-2011 allocation recommendations to the National Marine Fisheries Service

(NMFS) by May 2006.

I have also received a memorandum from Commissioner Bill Noll,
Commissioner McKie Campbell, and my Fisheries Policy Advisor Alan Austerman
urging me to preserve state oversight of the CDQ program, and I agree. Since its
inception in 1992, state oversight has been a key to the success of the program.
The Blue Ribbon Panel recognized the importance of state oversight and
recommended the need for a new type of state review directed at fostering the

growth and success of this important program.
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Congressional Delegation Members
October 25, 2005
Page 2

There is also concern that changes in the Magnuson-Stevens Act are being
promoted to end state oversight. Since the Blue Ribbon Panel affirmed the
importance of state oversight, such actions are not advised. I would further assert
that the CDQ program and its future is best served by maintaining the maximum
flexibility in the overriding statute, be it either federal or state.

Additional areas of specific concern include:

. Any statutory actions that would set allocations or complicate the already
burdensome regulatory structure;

o That no prior approval of CDQ group economic development projects by the
U.S. Secretary of Commerce be required;

. Government oversight for the nonfisheries management portions of the CDQ
program should be delegated to the Governor of Alaska; and

. That the 65 eligible communities which currently participate in the program
should be listed in federal statute.

Limited federal legislative or regulatory changes may be needed to
implement these changes and continue to advance the CDQ program. It is hoped
that most of the necessary federal changes can be made by regulation rather than
in federal law.

Finally, the State of Alaska CDQ Team has begun working with federal
agencies, including the NMFS and the North Pacific Fisheries Management
Council, to assist in identifying any changes in federal regulations necessary to
implement the Blue Ribbon Panel’s recommendations.

Sincerely yours,

/‘/.W -

Frank H. Murkowski
Governor

cc:  William C. Noll, Commissioner, Alaska Department of Commerce,

Community, and Economic Development

McKie Campbell, Commissioner, Alaska Department of Fish and Game

John Katz, Director, State/Federal Relations and Special Counsel,
Alaska Governor'’s Office

Alan Austerman, Fisheries Policy Advisor, Alaska Governor's Office

Tom Case, Member, CDQ Blue Ribbon Panel

Stephanie Madsen, Member, CDQ Blue Ribbon Panel

Carl Marrs, Facilitator, CDQ Blue Ribbon Panel

Dennis Metrokin, Member, CDQ Blue Ribbon Panel

Ron Miller, Member, CDQ Blue Ribbon Panel

Ed Rasmuson, Member, CDQ Blue Ribbon Panel
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BSAl Amendment 71: Alternatives proposed for analysis

ALTERNATIVE 1.  No action

CDQ Program oversight

Component 1: Define the role of government in oversight of the CDQ Program

Do not amend the BSAI or crab FMPs to outline the role of government in oversight of the economic
development aspects of the program. Prior approval by the State and NMFS of Community Development
Plans (CDPs) and amendments to CDPs is required. CDQ groups must obtain prior approval for most
investments and expenditures.

Component 2: Extent of government oversight

NMFS regulations governing the extent of oversight of the business activities of the CDQ groups and
affiliated businesses' would not be revised. NOAA GC opinion (10/4/00) concludes that NMFS
regulations are unclear and need to be revised.

Component 3: Allowable investments

The purpose statement in Federal regulations implements the intent of the program to develop fisheries
related economies, without a clear description of allowable projects. There is no specific requirement for
each CDQ project to be fisheries related (per Office of Administrative Appeals 11/26/04 decision). NMFS
can disapprove a proposed CDQ project only if it would make the CDP as whole inconsistent with the
purpose of the program.

Component 4: CDQ Program purpose

Per Federal regulations at 50 CFR 679.1(e): The goals and purpose of the CDQ program are to allocate
CDQ to eligible western Alaska communities to provide the means for starting or supporting commercial
fisheries business activities that will result in an ongoing, regionally-based, fisheries related economy.

CDQ Allocation Process

Component 5: Process by which CDQ allocations are made

Allocations would continue to be made through NMFS informal administrative adjudication. (NMFS
regulations do not adequately describe the process and need to be revised.) The current process is such
that CDQ groups are provided an opportunity to comment on the State’s initial recommendations. The
State consults with the Council. CDQ groups can appeal NMFS’s decision to approve or disapprove the
State’s recommendations. Current allocations remain in effect if NMFS cannot approve new allocation
recommendations before the allocation cycle ends.

Component 6: Fixed versus performance-based allocations

100% of CDQ is allocated on a competitive basis as recommended by the State of Alaska and approved
by NMFS. The State decides how to balance demographic and socioeconomic factors with performance
criteria (see Component 7).

Component 7: CDQ allocation evaluation criteria
State CDQ allocation recommendations would be based on 20 evaluation criteria in State regulations at 6
AAC 93.040 and other State regulations. Evaluation criteria are not specified in Federal regulations.

! For purposes of this analysis, an ‘affiliated business’ is any entity that is owned in whole or in part by a CDQ group. A
*subsidiary’ is an entity controlled by a CDQ group, and is also known as a ‘consolidated affiliate’ because the entity controlled
by a CDQ group generally is consolidated with the CDQ group for financial reporting purposes. Affiliated businesses owned by
the CDQ group, but not controlled by the CDQ group are known as ‘unconsolidated affiliates.’

BSAI Am. 71 proposed alternatives — December 2005 1
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Component 8: Duration of allocation cycle

Continue to make periodic, competitive allocations among the groups, but the duration of the cycle is not
set in regulation. The State determines the length of the allocation cycle.

ALTERNATIVE 2.  Council preferred alternative from June 2002
CDO Program oversight

Component 1: Define the role of government in oversight of the CDQ Program

Amend the BSAI groundfish FMP to identify elements of the Federal government’s responsibility for
oversight of the economic development aspects of the CDQ Program. Prior approval of CDPs and
amendments to CDPs is required. Government oversight of the CDQ Program and CDQ groups is limited
by the following purposes:

Ensure community involvement in decision-making;

Detect and prevent misuse of assets through fraud, dishonesty, or conflict of interest;

. Ensure that internal investment criteria and policies are established and followed;

. Ensure that significant investments are the result of reasonable business decisions, i.c., made after
due diligence and with sufficient information to make an informed investment decision;

5. Ensure that training, employment, and education benefits are being provided to the communities

and residents; and
6. Ensure that the CDQ Program is providing benefits to each CDQ community and meeting the
goals and purpose of the program.

RS

Option 1:  Amend the BSAT FMP such that there is no Federal oversight of the economic development
aspects of the CDQ Program. If this option is selected, all regulations governing oversight of
the economic development aspects of the program would be removed, including those
addressed under Components 2 and 3 of this alternative. A revised purpose statement under
Component 4 also would be necessary.

Component 2: Extent of government oversight

Amend Federal regulations to clarify that government oversight (primarily requirements for reporting and
prior approval of investments) extends to subsidiaries controlled by CDQ groups. To have effective
management control or controlling interest in a company the ownership needs to be 51% or greater.

Component 3: Allowable investments

Limit each CDQ group to fisheries related projects, with the exception of allowing each group to invest
up to 20% of its previous year’s pollock CDQ royalties on non-fisheries related projects. Non-fisheries
projects must be in economic development projects in the CDQ region and be self-sustaining. Groups
may also use funds for administration, charitable contributions, scholarships and training, and
stocks/bonds.

Component 4: CDQ Program purpose

Amend Federal regulations and the BSAI FMP to state: The goals and purpose of the CDQ Program are
to allocate CDQ to qualified applicants representing eligible Western Alaska communities as the first
priority, to provide the means for investing in, participating in, starting or supporting commercial fisheries
business activities that will result in an on-going, regionally based fisheries economy and, as a second
priority, to strengthen the non-fisheries related economy in the region. (Fisheries-related projects will be
given more weight in the allocation process than non-fisheries related projects.)

BSAI Am. 71 proposed alternatives — December 2005 2
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CDOQ Allocation Process

Component 5: Process by which CDQ allocations are made

Allocations would continue to be made through NMFS informal administrative adjudication. The current
process is such that CDQ groups are provided an opportunity to comment on the State’s initial
recommendations. The State consults with the Council. CDQ groups can appeal NMFS’s decision to
approve or disapprove the State’s recommendations.? Current allocations remain in effect if NMFS cannot
approve new allocation recommendations before the allocation cycle ends.

Option 1:  Allocations would be established through Federal rulemaking rather than through the current
administrative process. In effect, the Council would initiate rulemaking in the future to
analyze alternative percentage allocations among the groups, recommend a specific set of
allocation recommendations to NMFS, and NMFS would implement the Council’s
recommendations through proposed and final rulemaking. If the Council selected this
mechanism to make CDQ allocations, it would change the nature of the decisions that the
Council would make under Components 6, 7, and 8.

Component 6: Fixed versus performance-based allocations

(Same as Alternative 1). 100% of CDQ is allocated on a competitive basis as recommended by the State
of Alaska and approved by NMFS. The State must apply the evaluation criteria specified in Component 7,
but it decides how to balance demographic and socioeconomic factors with performance criteria.

Component 7: CDQ allocation evaluation criteria
State CDQ allocation recommendations would be based on the following list of ten criteria published in
Federal regulations:

1. Number of participating communities, population, and economic condition.

2. A CDP that contains programs, projects, and milestones which show a well-thought out plan for
investments, service programs, infrastructure, and regional or community economic development.

3. Past performance of the CDQ group in complying with program requirements and in carrying out its
current plan for investments, service programs, infrastructure, and regional or community economic
development.

4. Past performance of CDQ group governance, including: board training and participation; financial
management; and community outreach.

5. A reasonable likelihood exists that a for-profit CDQ project will earn a financial return to the CDQ
group.

6. Training, employment, and education benefits are being provided to residents of the eligible
communities.

7. In areas of fisheries harvesting and processing, past performance of the CDQ group and proposed
fishing plans in promoting conservation based fisheries by taking action that will minimize bycatch,
provide for full retention and increased utilization of the fishery resource, and minimize impact to
the essential fish habitats.

8. Proximity to the resource.

9. The extent to which the CDP will develop a sustainable fisheries-based economy.

10. For species identified as “incidental catch species” or “prohibited species,” CDQ allocations may be
related to the recommended target species allocations.

2While an appeal process was not part of the Council’s preferred altemative in June 2002, NOAA GC has determined that an
administrative appeal process is necessary for decisions about the approval of allocations, CDPs, and amendments to the CDPs
under the Administrative Procedure Act. Thus, not having an appeals process is not a viable alternative.
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Component 8: Duration of allocation cycle
Establish a 3-year cycle in Federal regulations. Allow the State to recommend reallocation of CDQ mid-
cycle under extraordinary circumstances. The State would be required to consult with the Council on

recommended reallocations, and reallocations would need to be implemented by NMFS administrative
adjudication.

ALTERNATIVE 3. State of Alaska Blue Ribbon Panel recommendations

CDQ Program oversight

e the role of government in oversight of the CDQ Program

the-State-of-Alaska-(Division-of Banking-and-Securities): This alteative would eliminate duplication in
the oversight roles for the Federal and State governments by amending the BSAI FMPs and Federal
regulations such that there is no Federal oversight of the economic development aspects of the CDQ
Program.’ (Council clarification on the interpretation of the Blue Ribbon Panel recommendations is
needed). The State would implement regulations under State authority related to reporting requirements,
financial disclosure requirements, limits on allowable investments and expenditures, and requirements for
prior review of certain investments. The State would impose penalties for non-compliance with these
requirements. Prior approval of CDPs and CDP amendments is not required. State regulations would, ata
minimum, require that:

Component 1: Defin

1. CDQ groups submit proposed investments over $2 million to the Division of Banking and
Securities for review and comment. No approval process is required.
2. the Division of Banking and Securities receive and review financial and annual reports.

Component 2: Extent of government oversight

The Council would recommend that the State implement regulations, including financial reporting
requirements similar to ANCSA corporations; an annual report to communities; and disclosure of
compensation for CDQ group employees and all subsidiaries.

The Council would request the State to provide an annual report to the Council about its oversight of the
economic development aspects of the CDQ Program, including copies of each CDQ group’s annual report
to its communities.

Component 3: Allowable investments

The Council would recommend that the State implement regulations to limit each CDQ group to fisheries
related projects, with the exception of allowing each group to invest up to 20% of net revenues in non-
fisheries related projects in the CDQ region and to prohibit the funding of non-fisheries infrastructure
projects unless the CDQ group was providing matching funds.

Component 4: CDQ Program purpose

(Same as Alt. 2) Amend Federal regulations and the BSAI FMPs to state: The goals and purpose of the
CDQ Program are to allocate CDQ to qualified applicants representing eligible Western Alaska
communities as the first priority, to provide the means for investing in, participating in, starting or
supporting commercial fisheries business activities that will result in an on-going, regionally based

3NMFS would continue to make CDQ allocations through an informal adjudicative process based on State recommendations,
regulate the designation of eligible communities, and administer the fisheries management aspects of the program, as mandated
in the Magnuson-Stevens Act.
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fisheries economy and, as a second priority, to strengthen the non-fisheries related economy in the
. 4
region.

CDQ Allocation Process

Component 5: Process by which CDQ allocations are made

Allocations would continue to be made through NMFS informal administrative adjudication. The current
process is such that CDQ groups are provided an opportunity to comment on the State’s initial
recommendations. The State consults with the Council. CDQ groups can appeal NMFS’s initial
administrative determination to approve or disapprove the State’s recommendations. Current allocations
remain in effect if NMFS cannot approve new allocation recommendations before the allocation cycle
ends.

Component 6: Fixed versus variable allocations

Ten percent (10%) of each group’s CDQ allocation by species would be allocated on a variable basis
every ten years starting in 2012. Ninety percent (90%) of each group’s CDQ would be fixed. The 90/10
provision would apply either one time to the CDQ allocations that are in effect at the time that the final
rule for Amendment 71 is effective or could be applied at the beginning of each allocation cycle, starting
in 2012 (Council clarification on these options is needed). It is assumed that baseline allocation
recommendations to which the 90/10 provision would be applied for the 2012 — 2021 allocation cycle
would be determined through the current allocation process prior to implementation of Am. 71 3

Component 7: CDQ allocation evaluation criteria

State CDQ allocation recommendations would be based on five criteria. Groups are evaluated on their
individual performance relative to the criteria at the start and end of a ten-year cycle. The evaluation
criteria are only applied to the portion (10%) of the CDQ that is not ‘fixed’ (see Component 6). Each
CDQ group is evaluated based on the following list of five criteria that are established in the FMPs and
Federal regulations:

Population/poverty level (as indicated in U.S. Census) (10%)

Number of jobs created (permanent and temporary) (30%)

Amount of in-region investments in both fisheries and non-fisheries projects (35%)

Amount and number of scholarships and training investments (15%)

Community economic development (as documented by Alaska DCCED, through measure of total
local revenue and median household income) (10%)

kW=

NOTE: The weighting of the evaluation criteria needs to be clarified by the Council prior to
completion of the analysis. The Council could require the weighting of the criteria as proposed above by
the Blue Ribbon Panel, or the Council could choose a different weighting scheme(s) for analysis.
Alternatively, the Council could determine that only the evaluation criteria would be in the FMPs and
Federal regulation, and that the FMP would direct the State to determine the weights of the criteria in
State regulations.

“If the Council agrees with staff’s interpretation that there would be no Federal government role in oversight of the economic
development aspects of the CDQ Program under Alternative 3, the analysis will address whether it is necessary or appropriate for
the FMP to include such a specific statement about the goals and purpose of the CDQ Program.

5The State is starting a new allocation process that would recommend allocations for 2007 — 2011. The State intends to submit
recommendations to NMFS by May 2006. It is anticipated that the 2007 — 2011 allocations will represent the baseline allocations
and be in place at the time of implementation of Am. 71.

BSAI Am. 71 proposed alternatives — December 2005 5



Attachment 2

If one or more groups realize a reduction in their allocations, that ‘available’ quota should be divided by
the formula or equally among the remaining CDQ groups. If all groups performed at status quo or
improved relative to the criteria, no allocation changes would be made. If all groups did worse, no
allocation changes would be made.

Component 8: Duration of allocation cycle

Establish a 10-year cycle in Federal regulation, to coincide with the U.S. Census.® The intent is that the
first cycle would be 2012 - 2021,

“The allocation cycle and process only applies to the 10% of the CDQ allocations that is not ‘fixed.’

BSAI Am. 71 proposed alternatives — December 2005 6
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Statement from the Chair

September 14, 2005

Honorable Governor Murkowski
Juneau, Alaska 99801

Dear Governor Murkowski:

It is with a great deal of pride and satisfaction that the Blue Ribbon Committee submits to you, the
final report of our review of the Community Development Quota Program. Our report lists our
Conclusions and Recommendations that, if implemented, we believe will result in a greatly
improved program.

We have traveled to at least two communities within each region, with the exception of APICDA,
where due to weather conditions, we were only able to fand in Atka; and of course St. Paul, which is
the only community represented by CBSFA.

We believe, after many hearings and in working with each of the CDQ groups, that we have come
forward with some solutions to many of the problems that the State, Federal and the CDQ groups
have been wrestling with for many years. We believe that these recommendations will go a long
way toward providing stability in the program and allowing an environment for increased
cooperation between the CDQ groups in joint business ventures in the future. By lengthening the
time between adjustments in allocation, these CDQ groups will have the ability to plan over a much
longer period of time. It should also help them in dealings with financial intuitions as they continue
to grow.

We would like to emphasize that Federal, State and Local governments must continue to support
and fund projects in Western Alaska related to Health, Education, Public Safety and Transportation
and not rely on the CDQ program to replace programs that are basic government requirements.
However, this is not to say that the CDQs won't match some of those programs in the future.

It is critical that your office set allocations that will be used as the base line. These allocations need
to be established before our recommendations can be effective. After many hours of discussion
within the committee, we believe that these recommendations must be implemented together and
not in pieces. Each recommendation has an impact on the other and for this to be a successful
program for the CDQ groups, it should be implemented in its entirety.

We have appreciated the assistance from your Administration and have been very pleased to have
had the insight of Mark Davis of the Division of Banking and Securities, whose role will increase
substantially if you adopt our recommendations. Our thanks also to Gregg Cashen of the
Department of Commerce, Nicole Kimball of the North Pacific Fishery Management Council, and
Sally Bibb of the National Marine Fisheries Service, for their assistance in helping us to better
understand the regulatory process.



Governor, on behalf of the Blue Ribbon Committee it has been an honor to serve you and the State -~
of Alaska. We hope that you will find our efforts worthy and we are and will be, more than happy to '

continue to assist in making this program a better program for the people of Western Alaska and for
all Alaskans.

Blue Ribbon Committee on CDQs

Ed Rasmuson, Chairman
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Four Key Recommendations from the Committee

1.

Our first recommendation is to lengthen the time to Ten (10) years between each
reevaluation of the quotas that are given by the state and approved through the National
Marine Fisheries Service; then, tie the lengthened terms in which each are measured by
to a new set of criteria that is a measurable set of criteria starting now and measured at
the end of each period.

Our second recommendation is to change the oversight to one of stricter securities
oversight. We believe that the State Division of Banking and Securities should play a
much stronger role in oversight of the financial well being of the CDQ groups especially
in the areas of fraud, mismanagement, and reporting to the communities in which the
CDQ’s represent.

Our third recommendation is to eliminate the duplicative process of the National Marine
Fisheries Service. This is a redundant system and is very costly not only to the CDQ
groups, but to both governments. If in fact the state agrees to extend the evaluation
process on the quotas and to change the criteria in which they are reviewed, there is no
need for the NMFS or the State of Alaska to approve Community Development Plans or
any amendments.

Our fourth recommendation is to put in place a system for allowing investments in non-
fisheries related projects, including matching grants or leveraging dollars with other
agencies, foundations or non-profit projects, but only within the regions and communities
that the CDQ programs serve. We believe that for at least the first period’ of these
recommendations, up to 20% of all net revenues should be allowed to be invested on
non-fisheries related grants or projects in the region only, to help support the
communities that the CDQ program was designed to serve and enhance the economic
or social values of the communities and region that the CDQ group serves.

! First Period refers to that period of time starting in 2005 and ending with the 2010 census as reported at the end of

2011. For all purposes, the first period would be from now (2005) through 2011, with any new allocation beginning in
2012. The next period would be from 2012 to 2022.



2. Introduction

Purpose of Blue Ribbon Committee

The formation of this committee was a result of a recommendation from the North Pacific Fishery
Management Council to Governor Murkowski. The Governor appointed the Committee in May 2005
and requested the committee to evaluate all aspects of the Community Development Quota (CDQ)
and to develop recommendations that take into consideration:

» The original intent of the program

= The extent CDQ groups’ actions are in alignment with needs of the coastal communities in their
area

» Review of the CDQ regulations to ensure all regulations continue to be appropriate.

The purpose of the formation of this Committee was to review the CDQ Program for Western
Alaska and to determine if there are changes that could or should be made to help the CDQ groups
operate more effectively in stimulating the economies of each of the CDQ regions and their
communities. In addition, we were to look at the controls that are in place to assure State and
Federal Governments that these organizations are doing what the laws intended for them to do and
to recommend areas that need to be strengthened to ensure that the programs are operated in a
legal and prudent business manner. In addition, the Committee is to look for ways that the State
and Federal processes that are now in place could be either eliminated or streamlined.

The Committee learned that there are many differing views as to what CDQ means to each
individual and that the CDQ groups are mostly respected, but we believe that the vast majority felt
that more communication and more transparency was necessary from the CDQ groups to the
member communities. Therefore, in consideration of all aspects of the program, the Committee has
come to the conclusion there are four major areas that need to be addressed in the existing
program to effectuate a positive long term resuilt for both the groups and the communities for which
they serve.

Process Used by Committee

The Committee used the following methods to gather information:

Map

CDQ Group List

Travel/Meeting Chart

Individual Meetings (CDQ Groups/Other): See appendix
Public Meetings (CDQ Communities): See appendix
State supplied documentation

Public documentation

Public Feedback

The committee spent a considerable amount of time traveling to communities within the six CDQ
regions to better understand how member communities viewed their CDQ organization, how they
interfaced with the group and what changes have occurred in the communities. (See appendix for
meeting notes)
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3. Conclusions and Recommendations

The CDQ program is nearing the conclusion of its thirteenth year of existence. While the successes
of the program are manifest throughout Western Alaska in terms of education, employment, in-
region development, and profitable investments in the commercial fishing industry, programmatic
changes in government oversight have not kept pace with the dynamic growth of the six CDQ
groups. Regional differences have led the six groups in different directions requiring adjustments in
the administration of the program.

Four key recommendations were developed over the course of the committee’'s work, which
spurred additional recommendations within those key recommendations. Those areas include:

Allocation Process

The panel believes there should be a shift in the approach to the program. The current program is
a competitive process that occurs about every three years. The groups Community Development
Plans (CDP) are used as an application for the allocation. State regulations (6 AAC 93) contain
twenty-one criteria to be considered when accessing the CDP to assign the percent of allocation
each group will receive. The competitive nature of the program has resulted in increased conflicts
among the groups and has inhibited groups from long term planning and the stability that results
from that planning. The groups should be evaluated by its individual performance instead of its
performance relative to the other groups’ performance. Criteria should be measurable and as
objective as possible in order to prevent confusion and uncertainty.

Duration of Cycle

« Extend the allocation cycle to 10 years, to coincide with the completion of the U.S.
Census. The first cycle would occur in 2012 and then every 10 years.

Rationale: Extended cycle promotes stability and allows fong term planning.

Our first recommendation is to lengthen the time to Ten (10) years between each reevaluation of
the quotas that are given by the state and approved through the National Marine Fisheries Service,
then, tie the lengthened terms in which each are measured by to a new set of criteria that is a
measurable set of criteria starting now and measured at the end of each period.?

Most of the people interviewed or who spoke at our meetings felt that the existing criteria are much
too subjective; this concern is highlighted during changes in State administrations. It was also felt
that by extending out the period between CDQ quota reevaluations it would help to bring a more
cooperative working or joint venture environment between CDQ groups and allow for substantially
more investment in-region and in the Bering Sea Fisheries, much less adding a much more stable
environment to which the groups can deal with financial institutions that help finance their
acquisitions in the fisheries.

2 Gince the United States census normally takes a year or more to be completed, it is understood that this
recommendation start as soon as practicable and for the first period which will be short of the ten year normal census
period. Therefore re-evaluation and reallocations would occur in 2012.



= Allocations for all species would be split into a 90% fixed or foundation allocation and
10% floating or performance allocation. All groups would receive a fixed allocation
that would not be subject to adjustment based on criteria below.?

Rationale: The CDQ program for Pollock and Crab is fixed in federal law at 10% (American
Fisheries Act and Crab Rationalization, respectively). All other species are subject to adjustment
through the federal regulatory process under the authority of National Marine Fisheries Service and
the North Pacific Fishery Management Council. To provide stability to groups beyond the extended
cycle, the panel recognizes at this time that Poliock is the economic driver of the program. The
panel realizes it has not made recommendations on how to “fix” the 90% allocations, or whether
that should be done through MSA or rulemaking.

Criteria

= Reduce number of criteria used for evaluating group’s performance. Criteria should be
measurable’ and used at the end of the period relative to those criteria as of today’.

population/poverty level

number of jobs created

amount of ($) in-region investments both fisheries and non fisheries

amount and number of scholarship and training investments

community economic development

b

Rationale: The CDQ program has matured and focus needs to shift to the group’s success in each
of their regions as opposed to being compared to another region. Current criteria is considered by
most to be too subjective or outdated.

The CDQ groups will not be competing against each other. They will only be competing against the
set of criteria and will be limited to the amount of loss that they could forego in any period.

Criteria 1 — Population/Poverty

Measure of valuation. Set the population in the CDQ areas now and measure them at the next
census. In addition, as a second category to this criteria, we add poverty levels as a percent of
population. See attached methodologies.

Criteria 2 — Jobs Created (Permanent and Temporary)

Number of permanent jobs that exist today that the CDQ’s have created both on shore and off
shore, then measured at the terms to see if jobs have increased or decreased. As a part of the
measurement, the number of jobs that exist during any given year that are temporary should be a

3 1t is intended that each group receive 100% of their allocation during the period. Once the State has fixed the allocation,
it would be fixed for a period of 10 years and only readjusted if a group or groups did not meet the criteria that is set. The
adjusted allocation would only apply to the following 10 year period. In the case of the first period, the allocation would
be for a shorter time and would be limited to 5% of each group’s allocation.

4 The attached Methodologies are developed to ensure consistent reporting and measurements among the groups.

5 The ranking/weighting used for the formula are subjective only, for example of showing how the formula works, the
ranking/weighting was determined by the Blue Ribbon Committee as their view of the importance of each area as it
applies to the program as a whole. There was no attempt to set the formula by individual region. In the final analysis it is
up to the state administration and the CDQ groups to set the ranking/weighting of the methodology. In addition, all CDQ
groups have requested criteria for financial performance and the committee feels that could be another appropriate
measure of each individual CDQ group.

N



factor in this measurement as a percentage of Criteria 2. Temporary jobs® should be measured
each year to see if over the period they have increased or decreased and how many of the
temporary jobs have become permanent. These should be averaged out over the period for the
purpose of measuring either the increase or decrease at the end of each period. Both permanent
and temporary jobs have a weighting factor in this criteria. See criteria 2 methodologies.

Criteria 3 — In-Region Investments (Both Fisheries and Non-Fisheries)

Measure total CDQ investments In-Region programs today and measure total invested in the
Region at the end of each term. Total expenditures on In-region projects both fisheries and non-
fisheries related. Total investments should include all dollars spent on all projects including grants,
on fishery related investment, both in-region and the Bering Sea Fisheries. See Criteria 3
methodologies.

Criteria 4 — Scholarships and Training Investments
Measure total CDQ investments in scholarships given (both number of and expenditures in). The

numbers of scholarships are known today and can be measured at the end of the period. This
criteria should measure and to the extent possible should include scholarships for all levels of
educations whether it be preschool, grade school, high school, colleges/universities, distant
education at all levels or vocational training at all levels career advancement courses and career
advancements in the areas that the student has applied his or her education. See Criteria 4
methodologies.

Criteria 5 — Community Economic Development
Should measure the overall economic factors of each region as indicated by the State of Alaska,

Department of Commerce and Economic Development. This factor is more difficult to measure in
each of the regions. However, these are measurements that can be applied in the regions by all
sources that affect the economics of each of the regions less specific funding sources from state.
This criteria should have less weight of valuation factor attached to it because to some degree the
CDQ groups may have no effect on other dollars spent in their regions, however, if a CDQ group is
growing the economies in a region, they will in turn create secondary businesses by virtue of
creating greater economies in the region. See Criteria 5 methodologies. ’

¢ Temporary jobs — The definition of temporary jobs has not been defined in this document. We believe that definition
can be determined by the State through the Department of Labor.

7 As this new criteria is applied, it should be understood that under no circumstances shall a CDQ group lose more that
10% of its overall quota in any given 10 year period. In other words, even if a CDQ did a very unsatisfactory job in the
10 year period and by mathematical calculations using the criteria above, could have lost more of its allocable quota, its
limit is only 10 percent of the prior allocation. Example is: If a CDQ was entitled to 15% of the allocation during the
prior 10 year period, but did not meet any of the criteria. The maximum that CDQ group could lose is 1.5% taking them
down to 13.5% for the next period. This formula should be adjusted for the first period. For example, 2005 to 2010, the
first 5 year period until the next census in 1010. A CDQ should not lose more than 5% of its allocation during the first
period.

An additional factor is that these CDQ groups will not be competing against each other. They will only be competing
against the set of criteria and will be limited to the amount of loss that they could forego in any period. If there are losses
by certain CDQ groups, there will be gains by others, but those gains will also be limited to the extent of their positive
performance. See Footnote on Examples Page.



EXAMPLE

Category
Weight

Category
Score

Category
Allocation|Criteria

[ 70%] 97.9%] __10%] (1) Population Growth and Poverty Decline

" Population Growth
Population

Poverty Decline

Input required in Blue Cells

Pbpulatiph Subcategory = Subcategory
Beginning  End % Score _Weighting _ Allocation
BT o BEED 5

‘Poverty
Beginning  End % Score

Percent of population below povert 102.4% 71.6%

[ 30%] 99.0%] 30%] (2 Job Growth
- CDQ Pemanent Jobs
- CDQ Temporary Jobs
[—5%] 120.0%] __42%] (3 . CDQ Investment in Region
-  Expenditures in Region
[ 15%] 103.0%| 15%] (4)  Investmentsin Scholarships

)

Category Score 97.9%
Permanent Jobs - Subcategory  Subcategory
Beginning End . % Score - Weighting  Allocation
EEETERET oo EEEE 5o
Temporary Jobs | ”
Beginning  End % Score
s R s0.0%
" Category Score 99.0%
~_ Expenditures Category
. Beginning  End Score

120.0%

J 5,000,000 6,000,000
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Agency Oversight (including State of Alaska and National Marine Fisheries Service)

If the recommendations are adopted, the oversight of both the state and federal agencies would be
reduced. The panel strongly believes that agency oversight has become burdensome and
duplicative. The program and the CDQ groups have matures, so that less oversight is necessary.

Our second recommendation is to change the oversight from a review process to one of stricter
securities oversight. We believe that the State Division of Banking and Securities should play a

much stronger role in oversight of the financial well being of the CDQ groups especially in the areas
of fraud, mismanagement, and reporting to the communities in which the CDQ groups represent.

The panel has several recommendations on agency oversight.

= Banking and Securities would have two oversight responsibilities:

e Any investment proposed by a group over two million dollars would be submitted to
the department for a “third party” review of the proposal prior to its being
undertaken.? The department would offer their opinion in writing to the CEO and CFO
who in turn will have the responsibility to report to the board members the findings of
the department, but the Department of Commerce or the Division of Banking &
Securities would not have the authority to either disapprove or approve the
investments.

e Financial reporting requirements would be revised to require the groups to modify the
reporting requirements to that which is more in line with the reporting requirements
of Alaska Native Corporations in their proxy statements. A report to the communities
that is separate from their Annual Report, each CDQ Group should include current
requirements as well as additional requirements disclosing the top five paid

executives including all compensation. In addition, such a report should include a

line item for all compensation of all other executives and staff, all board

compensation, all consulting compensation, all professional fees, legal fees and
accounting fees within the general and administrative expenses. As part of the
report, the same should be listed for all subsidiaries. A cumulative total would be
provided if a person receives funds from more than one entity. This would also
require listing all relatives of an officers or board members of a CDQ group or CDQ
subsidiary, such as brothers and sisters, son, daughter, etc. that are working for the
CDQ or its subsidiaries.

e As part of the recommendation, we recommend the Division of Banking and
Securities establish severe penalties for non-compliance and bring Alaska’s
regulations more in line with Sarbanes/Oxley Federal Law’ in regards to non
compliance by officers and directors.

8 Such review should not take more than 10 working days and all information pertaining to deals that the groups are
investing in shall be held highly confidential until either the deal is concluded or for one year unless the group or groups
working the deal request a longer period. The State needs to maintain such confidentiality to assure that competitors to
the groups do not receive an advantage to any deal that is in any offering that has been sent to the State for such a review.
9 It is not the committee’s recommendation that the State invoke Sarbanes/Oxley as passed by the U.S. Congress, but to
use the federal law as a guide to set penalties against officers and directors of the CDQ groups for illegal acts while
serving their stakeholders in a capacity of director or officer. We believe that the Division of Banking and Securities has
the background and capacity working with the Department of Law to draft regulations that could be strictly enforced.
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Rationale: The panel understands that if agency oversight is reduced that the transparency of
information to the communities or stakeholders of the groups is critical.

We reached this conclusion for a variety of reasons, least of which is by stretching out the number
of years between allocation review and changing the measuring criteria from the twenty one points
that are mostly subjective to objective and measurable criteria. Thus, there is no need for the kind
of review and oversight that the Department of Commerce, Community and Economic Development
has today. However; we believe that because you lessen that type of role for the CDQ groups to
operate under, it requires strengthening the securities rules under which they operate. We believe it
is imperative that these CDQ group’s operations become as transparent as possible. By that we
believe it is important that each of them provide a more detailed report to the Division of Banking
and Securities and to their communities. We believe an annual report that not only reviews what
they are investing in and what their revenues and incomes are in any given year, should also
include line items such as the top five (5) paid executives which would include all compensation. In
addition, such a report should include a line item for all compensation of all other executive and
staff, all board compensation, all consulting compensation, all professional fees, legal fees and
accounting fees within the General & Administrative expenses. As a part of that report, the same
should be listed for all subsidiaries, including executives, staff or Board members from the parent
company serving in any capacity of and being paid by the subsidiaries, in addition to compensation
received from the parent company. In addition, any consultant, professional, attorney or law firm or
accountant or accounting firm that is paid by the subsidiary in addition to being paid by the parent.
All relationships of officers and directors to each other, other employees, consultants, or
relationships with partners should be disclosed as a part of the annual report to the communities. In
essence, the reporting rules that Alaska Native Corporations are required to use in their proxy
materials should be modified to conform for reporting purposes by the CDQ groups without
jeopardizing their non-profit status.

We believe that by using Banking and Securities as well as better reporting of General and
Administrative cost to the communities (i.e., stakeholders) there is very little need to have the sort of
review process and approval process that the state has to go through now. We recommend as part
of the process the CDQ groups be required to submit to Banking and Securities, any investments
that they are in the process of making and allowing Banking and Securities a limited number of
days to review and comment on such investments. This provision is not intended to grant Banking
and Securities any authority to either approve or deny such investments, but only to give guidance
to the investing CDQ groups as to potential problem areas that the CDQ group may have in such
investment. Such review by Banking and Securities shall be sent to and the President/CEO and
Chief Financial Officer of the CDQ group or groups contemplating such investments. Such reports
should be reported to the Board of Directors of the CDQ groups by its president/CEO or Chief
Financial Officer as soon as practical. We believe it was prudent in the early startup phases of the
program that the state had a roll in directing CDQ groups as to what they should be spending
monies on within the communities, but we don’t believe that type of oversight is necessary now.
Therefore, the role that the Department of Commerce, Community and Economic Development
plays should be reduced and there should be no requirement for approval of investments by the
CDQ groups in either fishery or non-fisheries related programs or projects.

Approval of CDP including substantial amendments

Our third recommendation addresses the need to eliminate the duplicative process of the National
Marine Fisheries Service. This is a redundant system and is very costly not only to the CDQ groups,
but to both governments. If in fact the state agrees to extend the evaluation process on the quotas
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/™ and to change the criteria in which they are reviewed, there is no need for the NMFS or the State of
Alaska to approve CDPs or amendments.

Use of funds

Our fourth recommendation addresses the need to establish a system for allowing investments in
non-fisheries related projects, including matching grants or leveraging dollars with other agencies,
foundations or non-profit projects, but only within the regions and communities that the CDQ
programs serve. We believe that for at least the first period of these recommendations, up to 20%
of net revenue from a CDQ group should be allowed to be invested in non-fisheries related grants
or projects in the region only, to help support the communities that the CDQ program was designed
to serve and enhance the economic or social values of the CDQ communities and region that the
CDQ group serves.

» Revise regulations to limit use of CDQ funds to fisheries related projects with the exemption
of up to twenty percent of the net revenues could be used in-region on non fisheries related
projects. It is not the intent of this provision to limit the amount of dollars that are used to
continue the programs of the groups such as additional acquisition of onshore fisheries
development or offshore Bering Sea fisheries. It is intended to allow the groups to invest in
in-region projects that are important to the boards and management and communities of the
region without hurting the ongoing investments in the Bering Sea or other onshore fisheries
related businesses.

7~ If this recommendation is adopted the goal and purpose statement of the program (50 CFR
679.1(e)) would need to be amended as suggested below and also as part of Amendment 71.

= Revise the goal and purpose statement as follows:

“The goals and purpose of the CDQ Program are to allocate CDQ's to qualified applicants
representing eligible western Alaska communities as the first priority, to provide the means for
investing in, participating in, starting or supporting commercial fisheries business activities that
will result in ongoing fisheries based economies, and as a second priority, to strengthen the non
fisheries related economy in the region.”

The panel believes that CDQ investment capital should not be used for community infrastructure
projects that the Federal and State governments have an obligation to provide and fund. Except
perhaps for meeting “matching funds” requirements after other sources have been exhausted.

Rationale: There was strong support in all regions to allow flexibility in the use of some limited
funds to enhance the general economy of the regions. Many areas have needs that would be
achievable if CDQ funds could be used to match other opportunity funds.

And finally, this committee’s comprehensive review of the CDQ program is the first review since the
National Research Council was requested by Congress to review the program as part of the 1996
reauthorization of the Magnuson-Stevens Act. The committee believes a program such as this
should have periodic reviews.
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ltem C-3(b)(3)

DEPARTMENT OF
COMMUNITY A NED Frank H Murkowski, qu'mor
ECONOMIC DEVELOPMENT William Noll, Commissioner

Office of the Commissioner

November 23, 2005

Dear Interested Party:

Enclosed is a notice which includes an informative summary of the proposed revised
regulations for the Western Alaska Community Development Quota (CDQ) Program.

The CDQ Program is a landmark success, creating good jobs and fostering social and
economic development in the 65 participating communities. Recently, Governor Murkowski
appointed a Blue Ribbon Panel to conduct the first review of the program since its inception in
1992. The report by the Blue Ribbon Panel underscored the value of the program, while at the
same time making suggestions for its improvement. In October, the Governor accepted the report
and asked that new CDQ regulations be prepared incorporating these suggestions.

The revision of the current regulations is an important step in ensuring the future success of
the CDQ Program. The CDQ Team welcomes your comments on these suggested regulations.

Meanwhile, the current State of Alaska CDQ regulations will continue in place so that
continuity in the program is maintained.

As a reminder, the 2003-2005 allocations have been rolled over into 2006, and the current
Eastern Aleutian Islands (EAI) Brown crab allocations have been settled by mutual agreement
among the six CDQ Groups.

As a further reminder, the Governor has directed that the 2007-2011 allocation
recommendations be submitted to NMFS no later than May 15, 2006. This agency is now preparing
the action plan to make those submissions. You will be informed of this plan in the very near
future.

Sincerely,

William C. Noll
Commissioner

550 W. 7th Avenue, Suite 1770, Anchorage, Alaska 99501-351¢)
Telephone: (907) 269-8100  Fax: (907) 269-8125  Text Tclephone: (917) 465-5437  Website: hitp:/ /www.commerce.state.ak.us/



ltem C-3(b)(3)

NOTICE OF PROPOSED CHANGES IN THE REGULATIONS OF
THE OFFICE OF THE GOVERNOR

The Office of the Governor proposes to adopt regulation changes in Title 6 of the Alaska Administrative
Code, dealing with the Western Alaska Community Development Quota Program, including the
following:

1. 6 AAC 93.012 is proposed to be changed as follows: update the version of 50 C.F.R. 679
to be referenced in other sections of 6 AAC 93.

2. 6 AAC 93.015 is proposed to be changed as follows: change the personnel who comprise
the CDQ team, provide for the designation of a CDQ manager, and define the term
“eligible community.”

3. 6 AAC 93.017 is proposed to be changed by deleting the program standards relating to
due diligence, financial returns, risks, furthering of goals and purpose, and promotion of
conservation-based fisheries.

4. 6 AAC 93.025 is proposed to be changed as follows: change the requirements for
submitting a proposed community development plan, including the contents of a
submitted plan; delete a definition of the term “eligible community;” and delete
references to core and noncore projects.

5. 6 AAC 93.035 is proposed to be changed as follows: eliminate the requirements that a
public hearing must be transcribed and that a transcript of the hearing will be made
available to the public and the National Marine Fisheries Service; provide that a copy of
the recording of the hearing, and a copy of the transcript if one is prepared, will be
available to the public upon request.

6. 6 AAC 93.040 is proposed to be changed as follows: change the section heading; change
the way the CDQ team evaluates proposed community development plans, including the
deletion of factors to be considered; and allow a request for reconsideration of
recommendations involving CDPs and allocations.

7. 6 AAC 93.042 is proposed to be added as a new section. The intended effect of this new
section is to provide criteria the governor may consider in apportioning quota allocations
and provide weighting criteria the governor may use in making those decisions.

8. 6 AAC 93.050 is proposed to be changed as follows: change the section heading; delete
the requirement for a CDQ group to submit quarterly reports to the CDQ team; change
the requirements for the submission of annual reports to the CDQ team by a CDQ group,
including the contents of the report, the reporting period, and the time for reporting;
expand requirements for audits of reports; require a CDQ group to submit an annual
report of its nonprofit corporation’s activities to residents of its participating communities
and to the CDQ team; establish requirements for the contents of the annual report of the
nonprofit corporation’s activities, including tax retumns from the corporation and its
affiliates as well as other financial information, information on officers and directors,
corporate structure and activities, and relationships among the corporation, its officers
and directors and other persons and entities; and establish a reporting period and a time
for reporting.

9. 6 AAC 93.055 is proposed to be changed as follows: change the requirements for
submitting requested amendments to an existing community development plan, change
the procedure for processing those requests, change the instances in which a substantial
amendment is required, and delete requirements relating to noncore technical
amendments.

10. 6 AAC 93.057, which sets forth a procedure for reclassifying core and noncore CDQ
projects, is proposed to be repealed. The intended effect of this repeal is to eliminate the
distinction between projects and to eliminate any need to reclassify projects.
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11. 6 AAC 93.070 is proposed to be changed as follows: change the section heading, change
the procedure for requesting and ruling on confidentiality of information, change the
nature of the information that may be protected, and change the persons or entities that
may be given confidential records.

12. 6 AAC 93.090 is proposed to be changed as follows: provide for reconsideration of
recommendations involving CDPs and allocations and make changes to the procedures
for processing requests for reconsideration.

13. 6 AAC 93.900 is proposed to be changed as follows: change or delete definitions of some
terms (core CDQ project, fisheries-related, noncore CDQ project, substantial variation)
and add definitions of other terms (affiliate, applicant, audit, CDQ group, CDQ project,
CDQ region, community development plan, engagement letter, family member, financial
statements, fisheries-related matters, independent public accountant, investment,
participating community, PSQ, resident, resident fisherman, state, temporary job).

14. 6 AAC 93 is proposed to be changed as follows: correct the citations to authority for all
sections of 6 AAC 93 listed above.

You may comment on the proposed regulation changes, including the potential costs to private persons of
complying with the proposed changes, by submitting written comments to Greg Cashen, Program
Manager, Western Alaska Community Development Quota Program at P.O. Box 110807 Juneau, AK
99811-0807. The comments must be received no later than 4:30 p.m. on January 6, 2006.

If you are a person with a disability who needs a special accommodation in order to participate in this
process, please contact Otis Chapman at (907) 465-2523 no later than December 26, 2005 to ensure that
any necessary accommodations can be provided.

For a copy of the proposed regulation changes, contact Otis Chapman at (907) 465-2523, or go to
www.commerce.state.ak.us/bsc/CDQ/cdq.htm.

After the public comment period ends, the Office of the Govemor will either adopt these or other
provisions dealing with the same subject, without further notice, or decide to take no action on them. The
language of the final regulations may be different from that of the proposed regulations. YOU SHOULD
COMMENT DURING THE TIME ALLOWED IF YOUR INTERESTS COULD BE AFFECTED.
Written comments received are public records and are subject to public inspection.

Statutory Authority: AS 44.33.020(11)

Constitutional Authority: Art. IIl, sec. 1, Ak Const., Art. III, sec. 24, Ak Const.

Statutes Being Implemented, Interpreted, or Made Specific: AS 44.33,020(11)

Fiscal Information: The proposed regulation changes are not expected to require an increased

appropriation.

DATE: November 23, 2005

Mark R. Davis, Director
Division of Banking and Securities
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ADDITIONAL REGULATIONS NOTICE INFORMATION
(AS 44.62.190(d))

1. Adopting agency: Office of the Governor
2. General subject of regulation: Western Alaska Community Development Quota Program
3. Citation of regulation (may be grouped): 6 AAC 93
4. Reason for the proposed action:
( ) compliance with federal law
( ) compliance with new or changed state statute
() compliance with court order
( ) development of program standards
(X) other: Modify regulations to reflect recommendations of CDQ Blue Ribbon Panel Report
accepted by Governor Murkowski on October 4, 2005.

5. RDU/component affected: Division of Banking and Securities/CDQ Program

6. Cost of implementation to the state agency and available funding (in thousands of dollars):
Initial Year  Subsequent

FY 06 Years

Operating Cost $0 $0
Capital Cost $0 $0
Federal receipts 30 $0
General fund match ~ $0 $0
General fund $0 $0
General fund/

program receipts 50 $0
General fund/

mental health $0 $0
Other funds (specify) $0 $0

7. The name of the contact person for the regulations:

Name Greg Cashen
Title Program Manager
Address P.O.Box 110807

Juneau, Alaska 99811-0807
Telephone (907) 465-2523
E-mail address dbsc@commerce.state.ak.us

8. The origin of the proposed action:

staff of state agency

federal government

general public

X petition for regulation change
other (please list)
9. Date: November 23, 2005 Prepared by:

Name Greg Cashen
Title Program Manager

Telephone: (907) 465-2523
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Executive Summary
Background and purpose of this action

This document provides National Environmental Policy Act (NEPA), Regulatory Impact Review (RIR),
and Regulatory Flexibility Act (RFA) analyses for a proposed action to modify regulations associated with
groundfish community development quota (CDQ) and halibut prohibited species quota (PSQ) transfers, to
allow CDQ groups to form harvesting cooperatives, and to modify the management of CDQ Program
allocations (groundfish CDQ reserves).

This action presents alternatives, including the North Pacific Fishery Management Council’s (Council)
preliminary preferred alternative, to amend regulations at 50 CFR part 679 governing groundfish CDQ and
halibut PSQ transfers, CDQ harvesting cooperatives and quota pooling, and the designation of which
groundfish CDQ reserves should be allocated among CDQ managing organizations (CDQ groups). Such
revisions could provide more operational and catch accounting flexibility for CDQ groups to fully harvest
their harvest species and reduce the potential for quota overages and subsequent enforcement actions.
Modifications to the existing groundfish CDQ fishery management regime could increase the potential that
CDQ groups may harvest more of their annual groundfish CDQ target species allocations, yielding
associated benefits to CDQ communities. This action is specific to groundfish CDQ and halibut PSQ, and
does not propose modifying regulations associated with the management of halibut CDQ, crab CDQ,
salmon PSQ, or crab PSQ. Management of crab CDQ is delegated to the State of Alaska. The halibut
CDAQ fishery is managed in conjunction with the Individual Fishing Quota halibut fishery, and is, for the
most part, distinct from the groundfish CDQ fisheries. Harvest limitations associated with crab PSQ and
salmon PSQ are associated with specific time and area closures applicable to those groundfish CDQ
fisheries conducted with trawl gear and this action does not propose changes to how salmon and crab PSQ
are managed.

The purpose of the CDQ Program is to allocate groundfish, prohibited species, halibut, and crab to eligible
western Alaska communities to provide the means for starting and supporting commercial fisheries
business activities that will result in an ongoing, regionally based, fisheries-related economy. The CDQ
Program receives allocations of the annual catch limits for a variety of Bering Sea and Aleutian Islands
(BSAI) target, non-target, and prohibited species, which are in turn allocated among six different CDQ
groups. CDQ groups derive revenue from these allocations, which is then used for the economic benefit of
the 65 communities participating in the program.

The CDQ Program’s current groundfish fishery management objectives were developed, during a 1998
expansion of the CDQ Program, to strictly limit catch in the CDQ fishery to the CDQ reserve amounts
allocated to the program. These objectives include not allowing catch under the program to accrue against
non-CDQ portions of the total allowable catch (TAC) limits and prohibited species catch limits, managing
target and non-target species allocations to the CDQ groups with the same level of strict quota
accountability, and holding each CDQ group responsible to not exceed any of its groundfish CDQ
allocations or its halibut prohibited species quota (PSQ) allocations. However, the current CDQ allocation
regime was not designed to ensure that CDQ groups are provided with the allocations of non-target or
halibut prohibited species needed to fully harvest target species allocations. The high level of quota
accountability creates the potential that the CDQ groups may not be able to fully harvest their target species
allocations because they may reach a quota for a non-target species or prohibited species first.

Alternatives considered for this action

Alternative 1: Status Quo. Do not amend groundfish CDQ fishery management regulations. Groundfish
CDQ and halibut PSQ transfers between CDQ groups would not be allowed to account for
in-season quota overages, CDQ groups would not be allowed to form harvesting
cooperatives and pool their CDQ allocations, each BSAI TAC category allocated to the
CDQ Program would be allocated among CDQ groups, all CDQ group allocations would
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be managed as hard caps, and changes to those TAC categories allocated to CDQ groups
would continue to be made through the rulemaking.

Alternative 2: Amend regulations to remove the prohibition against allowing the transfer of groundfish
CDQ or halibut PSQ from one CDQ group to another CDQ group to cover harvest
overages of groundfish CDQ or halibut PSQ allocations.

Alternative 3: Amend regulations to (1) remove the prohibition against allowing the transfer of groundfish
CDQ or halibut PSQ from one CDQ group to another CDQ group to cover harvest
overages of groundfish CDQ or halibut PSQ allocations and (2) allow CDQ groups to form
harvesting cooperatives and pool their groundfish CDQ allocations for purposes of quota
management and monitoring.

Alternative 4: (Preliminary preferred alternative) Amend regulations to (1) remove the prohibition against
allowing the transfer of groundfish CDQ or halibut PSQ from one CDQ group to another
CDQ group to cover harvest overages of groundfish CDQ or halibut PSQ allocations and
(2) only allocate target species groundfish CDQ reserves among CDQ groups. Groundfish
CDQ target species allocations would be managed as hard caps and unallocated CDQ
reserves would be managed as soft caps.

Option 1: Amend regulations to allow the Council to make future modifications to the
suite of TAC categories allocated among CDQ groups during the annual groundfish harvest
specifications process, rather than through rulemaking.

NMFS now believes that Option 1 should not be carried forward as part of the Council’s preferred
alternative for this action. This is based on several factors. These include: NOAA General Counsel’s
concern that the harvest specifications process may not be the appropriate venue to make such changes; the
fact that such changes probably would be introduced late in the complex harvest specifications process;
and, recent recommendations made by the State of Alaska’s Blue Ribbon Panel regarding changes to the
CDQ allocation process and the length of allocation cycles. These issues are discussed in detail in Section
23.3.1.

Effects and Impacts of this Action

The environmental assessment (EA) was prepared to address NEPA requirements requiring determination
of whether a proposed action will result in significant impacts on the human environment. The alternatives
considered by this action would not amend the amount of BSAI TAC limits directly allocated to the CDQ
Program, nor would they modify CDQ fishing practices or locations in ways not already considered in prior
NEPA analyses. Alternatives 2 and 3 primarily propose administrative changes. Alternative 4 would allow
the Council to modify the allocation and management of groundfish CDQ reserves by identifying which
reserves should be allocated to groups, as well as to specify how non-allocated CDQ reserves would be
managed. The initial assessment of this action’s effects on the natural, physical, and socioeconomic
environments concludes that the action would not result in adverse environmental impacts.

The RIR was prepared to address the requirements of Presidential Executive Order (E.O.) 12866. The RIR
finds that the alternatives proposed by this action could, by modifying certain elements of the existing CDQ
fishery management regime, provide some additional degree of operational flexibility for the CDQ fishery.
This would result in corresponding benefits to CDQ groups if these changes allowed them to catch more of
their CDQ target species or to be subject to fewer enforcement actions for exceeding annual quotas.
Alternative 3 and Alternatives 4 could result in increased management costs for both CDQ groups and
NMEFS. The RIR does not indicate that this action would have an annual effect on the economy of $100
million or more, or that it would trigger other threshold criteria associated with “significant regulatory
actions” under E.O. 12866.

The Initial Regulatory Flexibility Analysis (IRFA) examines, per RFA requirements, potential impacts on
regulated small entities. For this action, those entities are the six CDQ groups that represent 65 western

ii
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Alaska communities. Each of the proposed alternatives is intended to modify, by some degree, the
existing, relatively strict CDQ fishery management regime. Alternative 3 could impose new recordkeeping
and reporting requirements associated with CDQ cooperatives and quota pooling. The proposed
alternatives are intended to provide some degree of benefit to CDQ groups; none of the alternatives appear
to have any negative economic impacts on these small entities.

Summary of the potential regulatory changes associated with the preliminary preferred alternative

A preliminary assessment of the regulatory amendments associated with implementing the two components
contained in Alternative 4 includes:

For Component 1

Clarifying that federal regulations apply to transfers of groundfish CDQ, halibut CDQ, halibut PSQ,
and crab PSQ. Federal transfer regulations do not apply to crab CDQ. Management of most aspects
of the crab CDQ allocations are delegated to the State under the Fishery Management Plan for BS/AI
King and Tanner crabs and are not regulated directly by NMFS.

Removing the prohibition against allowing the CDQ groups to transfer groundfish CDQ or halibut
PSQ after an overage has occurred (or to “cover” an overage).

Requiring that all transfers to cover an overage (or that affect a prior calendar year) must be
completed by January 31 of the next year. No transfers that affect a prior year’s CDQ fishing will be
approved by NMFS after January 31. Note: tentative date, subject to further assessment and revision.

For Component 3

Listing which groundfish CDQ reserves are allocated among CDQ groups in regulation. The
following target species would (depending on Council final action) be allocated among the CDQ
groups: pollock, Pacific cod, sablefish, Atka mackerel, yellowfin sole, rock sole, Greenland turbot,
flathead sole, and Pacific Ocean perch.

Describing how allocated and non-allocated groundfish CDQ reserves would be managed by NMFS.

iii
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1.0 Purpose and Need
1.1 Introduction

This document is an Environmental Assessment/Regulatory Impact Review
Analysis/Initial Regulatory Flexibility Analysis (EA/RIR/IRFA) for proposed revisions to
groundfish fisheries management regulations governing the Community Development
Quota (CDQ) Program. The CDQ Program receives apportionments of the annual catch
limits for a variety of BSAI species, which are in turn allocated among six different CDQ
managing organizations (CDQ groups). CDQ groups derive revenue from such
allocations, which is then used for the economic benefit of the 65 communities
participating in the program.

This action proposes alternatives that would amend regulations governing groundfish
CDQ and halibut PSQ transfers, harvesting cooperatives and quota pooling, and the
designation of which CDQ Program allocations (CDQ reserves) to further allocate among
the CDQ managing organizations (CDQ groups). Such revisions could provide more
operational and catch accounting flexibility for CDQ groups to fully harvest their target
species and reduce the potential for quota overages and subsequent enforcement actions.
These revisions also could provide NMFS with the management measures necessary to
more effectively manage the overall CDQ catch limits established for the Bering Sea and
Aleutian Island (BSAI) groundfish fisheries.

An environmental assessment (EA) is required by the National Environmental Policy Act
of 1969 (NEPA) to determine whether the action considered will result in a significant
impact on the human environment. If the action is determined not to be significant based
on an analysis of relevant considerations, the EA and resulting finding of no significant
impact (FONSI) would be the final environmental documents required by NEPA. If the
EA determines that the proposed action is a major or significant action, then an
environmental impact statement (EIS) must be prepared.

NEPA requires that an EA discuss 1) the need for the proposed action; 2) the proposed
action and alternatives; 3) the probable environmental impacts of the proposed action and
alternatives; and 4) the agencies and persons consulted during preparation of the EA. A
description of the purpose and need for the proposed action is included in this section.
Descriptions of the components and alternatives which may address the objectives of this
action are included in Section 2. Section 3 contains a summary description of the
affected natural, physical, and human environment, and Section 4 contains information
on the impacts of the alternatives on that environment.

Executive Order 12866 (E.O. 12866) requires preparation of a Regulatory Impact Review
(RIR) to assess the social and economic costs and benefits of available regulatory
alternatives, in order to determine whether a proposed regulatory action is economically
“significant” as defined by the order. Section 5 contains a description and analysis of the
economic and social impacts of each of the alternatives.
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Section 6 addresses the requirements of other applicable laws, including the Magnuson-
Stevens Fishery Conservation and Management Act (Magnuson-Stevens Act), Marine
Mammal Protection Act (MMPA), and Regulatory Flexibility Act (RFA), including an
Initial Regulatory Flexibility Analysis (IRFA). The RFA requires analysis of adverse
impacts on small entities which would be directly regulated by the proposed action. The
major goals of the RFA are to: 1) increase agency awareness and understanding of the
impact of their regulations on small businesses, 2) require that agencies communicate and
explain their findings to the public, and 3) encourage agencies to use flexibility and to
provide regulatory relief to small entities. The preparation of an IRFA emphasizes
predicting significant adverse impacts on small entities as a group, distinct from other
entities, and on the consideration of alternatives that may minimize the impacts, while
still achieving the stated objective of the action.

The references cited in this document are listed in Section 7, a list of the preparers is
provided in Section 8, and a list of consulted people is provided in Section 9.

1.2 Background and Need for this Action

The purpose of the CDQ Program is to allocate groundfish, prohibited species, halibut,
and crab to eligible western Alaska communities to provide the means for starting and
supporting commercial fisheries business activities that will result in an ongoing,
regionally based, fisheries-related economy.' The fishery current management objectives
for the CDQ Program were developed as part of the 1998 expansion of CDQ allocations
to include all groundfish and prohibited species.” At that time, NMFS interpreted that it
was the objective of the Council that catch of all species allocated to the CDQ Program
be strictly limited to the amount of the allocations, with no catch from CDQ fisheries
accruing against non-CDQ allocations. The only way to accomplish this objective was to
strictly limit the catch and not allow continued fishing for target species after allocations
of non-target species or halibut prohibited species were reached. Requiring that each
CDQ group be held accountable for its catch of the groundfish CDQ and halibut PSQ
allocated to it allows each CDQ group to be responsible for its catch and to not be
impacted by the catch of other CDQ groups.

Therefore, the fishery management objectives for the multispecies CDQ Program include,
with a few exceptions, limiting catch for all species or species groups allocated to the
CDQ Program to the amount allocated, not allowing catch under the program to accrue
against non-CDQ portions of the total allowable catches and prohibited species catch
limits, managing target and non-target species allocations to the CDQ groups with the
same level of strict quota accountability, and holding each CDQ group responsible to not
exceed any of its groundfish CDQ allocations or its halibut prohibited species catch
allocations.

' See 50 CFR 679.1(e).

2 The “multispecies” CDQ allocations implemented under Amendment 39 to the Fishery Management Plan
for Groundfish of the Bering Sea and Aleutian Islands Management Area, which also implemented the
groundfish and crab license limitation program.
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The high level of quota accountability for the CDQ groups creates the potential that the
CDQ groups may not be able to fully harvest their target species allocations because they
will reach a quota for a non-target species or prohibited species first. This is a level of
quota accountability that does not exist in other rationalized fisheries, such as the halibut
and sablefish individual fishing quota program or the American Fisheries Act (AFA)
pollock fisheries. However, these other fisheries also were designed as single target
fisheries and not the multiple target allocations that are made to the CDQ Program.
Nonetheless, no other rationalized fishery managed by the Council has been developed
with the same level of strict quota accountability as the multispecies CDQ Program. This
likely is due to concern, at least in part, about the high potential to limit the full harvest of
the target species if too many non-target and prohibited species catch limits are
associated with the target species allocations.

When the multspecies CDQ allocations were implemented, some Council members and
the State of Alaska expressed the desire to hold the CDQ groups to a higher level of
accountability for “bycatch,” meaning, at that time, both the incidental catch of
groundfish species and prohibited species bycatch. The strict quota accountability for all
allocations was the means for accomplishing this higher level of accountability.
However, the multispecies CDQ allocations implemented in 1998 established the same
percentage allocations of the non-target species and prohibited species as were made for
all of the target species (7.5 percent of each total allowable catch limit and prohibited
species catch limit, except fixed gear sablefish). Allocation percentages at the same level
across the board do not provide the kind of match between target species allocations and
non-target species allocations that is made when allocations are based on catch history (as
in the AFA sideboards), or based on projected need. The fact that no consideration was
made to providing non-target and prohibited species catch allocations that were related to
the amount reasonably needed to harvest the target species allocations caused the
“bycatch accountability” goal to be more difficult to achieve. It also created a conflict
between the objectives of maximizing economic benefits of the program with the
objective of bycatch accountability. This conflict continues to exist and is one of the
reasons for this proposed action.

The complexity of determining the appropriate levels of all non-target species and
prohibited species that might be needed to fully harvest the target species allocations was
beyond the scope of the multispecies CDQ allocation recommendations made by the
Council in 1995. In addition, the time that it would have taken to develop such an
alternative approach would have delayed implementation of both the multispecies CDQ
allocations and the groundfish and crab license limitation program for a year or more.
However, these concerns were identified immediately by the CDQ groups and their
harvesting partners and the groups have been requesting that the Council and NMFS
address these issues since at least 1998. As a result of concerns about the potential for
non-target species to limit the full harvest of target species, and based on Council
recommendations, the allocation of squid was removed from the CDQ Program in 1999
and the management of the “other species” CDQ reserve was modified in 2003. In those
cases, the Council recognized the objective of maximizing economic benefits to the CDQ
Program.
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1.3 Problem Statement
NMEFS proposes the following problem statement for this action:

The purpose of the CDQ Program is to allocate groundfish, prohibited species, halibut,
and crab to eligible western Alaska communities to provide the means for starting and
supporting commercial fisheries business activities that will result in an ongoing,
regionally based, fisheries-related economy. Fishery management regulations should
maximize the potential for the CDQ groups to fully harvest their target species
allocations, because it is through these allocations that the benefits of the program are
provided to the CDQ communities. However, these fishery management regulations also
must meet the overall objectives for conservation and management of the BSAI fishery
and should not negatively impact the non-CDQ fishing sectors.

One problem associated with the current CDQ fisheries management regime is that the
groundfish allocations and halibut prohibited species allocations made to the CDQ
Program were not designed to provide the CDQ groups with the amount of non-target or
halibut prohibited species catch allocations potentially needed to fully harvest target
species allocations. A second problem is that the original, relatively strict regulations
associated with CDQ and PSQ transfers may subject CDQ groups to enforcement actions
that potentially could be avoided.

These problems could be addressed by making revisions to NMFS regulations governing
quota transfers, quota pooling, or the designation of which CDQ reserves to further
allocate among the CDQ groups. Such revisions could provide more flexibility for the
CDQ groups to fully harvest their target species and reduce the potential for quota
overages and associated enforcement actions, while still providing NMFS with the tools
necessary to manage the CDQ catch limits established for the BSAI fisheries as a whole
without undertaking a comprehensive determination of the appropriate allocation
percentages that should be made to the CDQ Program. These revisions would
accomplish the goals of the Council to provide CDQ allocations to benefit the CDQ
communities without negatively impacting NMFS’s ability to manage other BSAI
fisheries or the non-CDQ fishing sectors. In addition, management measures that would
reduce the number of quota overages that must be investigated by NMFS Enforcement
and prosecuted by NOAA General Counsel would allow these agency resources to be
devoted to other enforcement issues.

1.4 Management Authority and Regulatory Background

The groundfish fisheries in the exclusive economic zone (EEZ) off Alaska are managed
by the National Marine Fisheries Service (NMFS) under the authority of the Magnuson-
Stevens Act. The mission of NMFS is the stewardship of living marine resources for the
benefit of the nation, through science-based conservation and management and the
promotion of a healthy marine environment. The goals of this mission are: maintaining
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sustainable fisheries, recovering protected species, and protecting the living marine
habitat. Guidance for achieving these goals is taken from relevant Federal legislation.

The groundfish fisheries of the BSAI are managed under a FMP approved by the
Secretary of Commerce. The Fishery Management Plan for Groundfish of the Bering
Sea and Aleutian Islands Management Area (BSAI FMP) (NPFMC 2005) was developed
under the Magnuson-Stevens Act and other applicable statues to manage groundfish
fisheries for optimal yield and to allocate catch limits among different fishery
components, while preventing overfishing and conserving marine resources. The BSAI
FMP was originally implemented in 1981 and has been amended over 70 times.
Implementing regulations for the BSAI groundfish fisheries in general and the groundfish
CDQ fisheries in particular, are found in 50 CFR part 679.

Actions taken to amend regulations governing the groundfish fisheries must meet the
requirements of Federal laws and regulations. In addition to the Magnuson-Stevens Act,
the most important of these are NEPA, the Endangered Species Act (ESA), the MMPA,
Executive Order (E.O.) 12866, and the RFA. Each of these is discussed in subsequent
sections of this analysis, as described in Section 1.1.
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2.0 Description of Alternatives and Components
2.1 Overview of Components and Alternatives

This section describes each of the alternatives developed for this action. As described in
Section 1.2, the primary purpose of this action is to provide flexibility for CDQ groups to
harvest more of their groundfish CDQ target species within the context of the current
CDAQ allocation regime. This action is specific to groundfish CDQ and halibut PSQ, and
does not propose modifying regulations associated with the management of halibut CDQ,
crab CDQ, salmon PSQ, or crab PSQ. Management of crab CDQ is delegated to the
State of Alaska. The halibut CDQ fishery is managed in conjunction with the Individual
Fishing Quota halibut program, and is, for the most part, distinct from the groundfish
CDQ fisheries. Harvest limitations associated with crab PSQ and salmon PSQ are
associated with specific time and area closures applicable to those groundfish CDQ
fisheries conducted with trawl gear and this action does not propose changing how
salmon and crab PSQ are managed.

The alternatives considered each incorporate, in step-wise fashion, a range of components
that were developed to address various fisheries management issues that have been
identified by NMFS, CDQ groups, and the Council. The components include: amending
inter-group CDQ transfer restrictions; allowing CDQ groups to pool and manage their
annual CDQ allocations collectively; and, identifying which species categories are
allocated to CDQ groups and managing such allocations with hard caps, while non-
allocated CDQ reserves would be managed with soft caps. A summary of the existing
CDQ fisheries management regime is discussed in Section 2.2 to provide the context for
the alternatives proposed by this action, followed by a discussion of each component.

The first set of alternatives developed for this action presented a range of alternatives that
encompassed the status quo (a very restrictive fisheries management structure), and then
progress towards an increasingly flexible, less restrictive CDQ fisheries management
structure. The alternatives represent a range of possible changes to CDQ fisheries
management measures, but are not the only possible alternatives. The Council
could segregate or combine the components in another way as part of its selection of
a preferred alternative to address CDQ reserve management issues.

At its October 2005 meeting, the Council reviewed a draft analysis presenting the
following range of options, including an Alternative 4 that included each of the three
management components included in this action. Based on the report of the Council’s
Advisory Panel, public testimony, and its own deliberations, the Council recommended
that Alternative 4 be amended to include only two components: allow CDQ groups to
make transfers to account for in-season overages and allow the Council to identify which
CDQ reserves to allocate to CDQ groups. The component to allow CDQ groups to pool
quota was deleted from Alternative 4, but retained in the analysis as a whole. Alternative
4 was chosen as the preliminary preferred alternative.
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2.1.1 Alternative 1. Status Quo. Do not amend CDQ fishery management regulations.
CDQ and PSQ transfers between CDQ groups would not be allowed
to account for in-season quota overages, CDQ groups would not be
allowed to form cooperatives and pool their CDQ allocations, each
BSAI total allowable catch (TAC) category allocated to the CDQ
Program would be allocated among CDQ groups (except for “other
species”3), all CDQ group allocations would be managed as hard
caps, and changes to those TAC categories allocated to CDQ groups
would continue to be made through the rulemaking.

2.1.2 Alternative 2. Amend regulations to remove the prohibition against allowing the
transfer of groundfish CDQ or halibut PSQ from one CDQ group to
another CDQ group to cover harvest overages of groundfish CDQ or
halibut PSQ allocations.

2.1.3 Alternative 3: Amend regulations to (1) remove the prohibition against allowing
the transfer of groundfish CDQ or halibut PSQ from one CDQ group
to another CDQ group to cover harvest overages of groundfish CDQ
or halibut PSQ allocations and (2) allow CDQ groups to form
cooperatives and pool their groundfish CDQ allocations for
purposes of quota management and monitoring.

2.1.4 Alternative 4: (Preliminary preferred alternative) Amend regulations to (1)
remove the prohibition against allowing the transfer of groundfish
CDQ or halibut PSQ from one CDQ group to another CDQ group to
cover harvest overages of groundfish CDQ or halibut PSQ
allocations and (2) only allocate target species CDQ reserves among
CDQ groups. CDQ target species allocations would be managed as
hard caps and unallocated CDQ reserves would be managed as soft
caps.

Option 1: Amend regulations to allow the Council to make future
modifications to the suite of TAC categories allocated among CDQ
groups during the annual groundfish harvest specifications process,
rather than through rulemaking.

These alternatives are summarized in Table 2.1. Although Alternative 4, the
preliminary preferred alternative, includes Option 1, this option was included in the
alternative without being subject to significant discussion or Council deliberation.
NMFS now believes that it is inadvisable to carry this option forward, for the
reasons discussed in Section 2.3.3.1.

3 The “other species” CDQ reserve is no longer allocated among CDQ groups based on a regulatory
change in 2003. Catch in this CDQ category is managed at the reserve level, rather than at the CDQ group
level. Management of “other species” is further discussed in detail in section 5.7.
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Table 2-1. Summary of Alternatives and Com

ponents.

Alternative I - status quo.
Continue strict quota
accountability.

Alternative 2 - Modest
increase in accountability

Alternative 3 - Additional
[flexibility

Alternative 4 - Additional
flexibility

General
description of
effects of the
alternative

No after-the-fact transfers;
no way for groups to form
cooperatives and pool quota
allocations; no
differentiation between
quota accountability for
target and non-target
species.

Most frequently requested
by CDQ groups as a way to
increase operational
flexibility. May indicate
highest priority to groups.

Removes some potential
constraints to harvesting
CDQ allocations and to
provide more operational
flexibility, while still
maintaining relatively strict
limits on catch of both
target and bycatch species.

Removes some potential
constraints to harvesting
CDQ allocations; increase
groups’ flexibility for
management of target
species allocations;
continue high level of
accountability for target
species allocations.

Component 1

Status quo
No transfers to cover
overages.

Allow transfers to cover
overages.

Allow transfers to cover
overages.

Allow transfers to cover
overages.

Component 2

Status quo
No allowance for
cooperatives and quota
pooling.

Status quo
No allowance for
cooperatives and quota
pooling.

Allow CDQ groups to form
cooperatives and pool
quota.

Status quo
No allowance for
cooperatives and quota
pooling.

Component 3

Status quo
Continue to allocate all
species (except “‘other
species™), including
prohibited species, to the
CDQ groups; manage all
allocations with hard caps
(except for salmon and crab

PSQ).

Status quo
Continue to allocate all
species (except “other
species”), including
prohibited species, to the
CDQ groups; manage all
allocations with hard caps
(except for salmon and crab

PSQ).

Status quo
Continue to allocate all
species (except “other
species”), including
prohibited species, to the
CDQ groups; manage all
allocations with hard caps
(except for salmon and crab

PSQ).

Allocate only target species
and prohibited species to
the CDQ groups. Manage
non-target species at the
CDQ sector level with soft
caps and no directed
fishing.

Option 1. Identify changes
to which reserves are
allocated to CDQ groups
during annual harvest
specifications process.
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2.2 Current CDQ Fisheries Management

All BSAI FMP groundfish species or species groups (with the exception of squid), BSAI
crab species, Pacific halibut, and prohibited species catch limits are allocated to the CDQ
Program as CDQ reserves. CDQ groups periodically apply for a portion of each CDQ
reserve. Each CDQ group receives a percentage allocation for each CDQ reserve
category established for halibut, groundfish, PSQ, and crab. These allocations are based
on recommendations made by the State of Alaska and approved by NMFS. NMFS
applies these percentage allocations to each applicable annual CDQ reserve, which yields
annual CDQ allocations for each CDQ group. The allocation of approximately 36 annual
CDQ and PSQ reserves among the six CDQ groups results in about 200 different quotas
that have to be managed at the CDQ group level. Some of these individual quotas,
particularly for those species categories with small TACs relative to other BSAI TACs,
are very small.

As noted in Section 1.2, the original groundfish CDQ catch accounting regulations were
developed by NMFS based on its interpretation of the Council’s motion to expand CDQ
Program allocations to include all groundfish species and prohibited species. Individual
CDQ groups are accountable for each of their quotas. All groundfish species and the
halibut PSQ allocated to individual CDQ groups are managed with hard caps, meaning
that a CDQ group is prohibited from exceeding its allocation of a given species. If a
CDQ group catches more than it has available in a particular allocation, the CDQ group
has what is termed an overage. If an overage occurs, NMFS documents it and notifies the
NOAA Office for Law Enforcement (OLE), which investigates such incidents. The OLE
then refers CDQ overage cases to NOAA General Counsel for prosecution or settlement.
There were approximately 23 overages between 1999 and 2004, including 13 target
species overages and 10 non-target species overages.

Another underlying theme of the current CDQ fisheries management regime is that all
BSAI TAC categories, with the exception of squid, are allocated to the CDQ Program
through the BSAI FMP. As part of the development of the multispecies CDQ Program,
the Council recommended that the program annually receive 7.5 percent of each TAC
category. No distinction was made regarding which species were target species, which
species were regarded to be non-target species, or the appropriate proportion of non-
target species TACs that would be necessary to fully account for the catch of such species
in primary target fisheries. Additionally, no provision was made to readily accommodate
changes to the species that were allocated to the CDQ Program or changes to the CDQ
reserves that are allocated among CDQ groups. In order to remove a species from being
allocated to the CDQ Program, the Council must initiate, and NMFS must complete, both
a FMP amendment and a regulatory amendment. Such an action is uncommon, and has
only occurred with squid in 1999*. Discontinuing the allocation of a CDQ reserve among
CDQ groups requires a regulatory amendment. This occurred with “other species” in
2003. Both of these actions are described in greater detail in Section 5.7.

* The MSA requires that a portion of each BSAI TAC species be allocated to the CDQ Program; however,
the action to no longer allocate squid to the program was made in the context of addressing changes to the
CDQ Program that resulted from passage of the American Fisheries Act (16 USC 1851 note).
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The strict quota accountability requirements associated with the CDQ Program have
given rise to issues associated with potential constraints on CDQ target fisheries.
Completely catching a particular CDQ allocation could impact a CDQ group’s ability to
continue participating in some target fisheries, as additional catch of the species for
which a group has no remaining quota may be impossible to avoid. This effectively
requires a CDQ group to stop fishing for those target species for which it believes it has
insufficient amounts of non-target species, or for which it is unable to obtain additional
amounts of non-target species from another CDQ group by transfer. CDQ groups believe
that some quotas are insufficient to meet their non-target needs in CDQ target fisheries.

Groundfish CDQ, crab and salmon PSQ, and halibut CDQ transfers are allowed under
federal regulations. The State of Alaska manages the crab CDQ fisheries, including
administering inter-group crab CDQ transfers. Subsequent discussions pertaining to
CDAQ transfers only are applicable to groundfish CDQ (halibut CDQ transfers are not
within the scope of this analysis). Transfers provide CDQ groups with some in-season
management flexibility or the ability to react to unanticipated circumstances. Groups
may transfer amounts of CDQ, PSQ, CDQ percentage allocations, or PSQ percentage
allocations among themselves. Transfers must be approved by NMFS before they are
effective.

A transfer of a percentage allocation (of CDQ or PSQ) for a given quota category
becomes effective in the year after the transfer is approved, and is effective for the
remainder of an allocation cycle. Amending CDQ or PSQ allocation percentage transfer
regulations is not considered in this action, as it is intended to consider regulatory
amendments that are applicable to a given year’s CDQ fishing and quota transfer
activities, not the longer term effects of percentage allocation transfers. Percentage
allocation transfer entail transferring some portion of the percent of a given CDQ or PSQ
reserve that CDQ groups have been allocated, not actual annual quota amounts. There
has never been a CDQ percentage allocation transfer in the tenure of the CDQ Program.
To date, no CDQ group has requested a transfer of a percentage allocation. All transfers
have involved annual amounts of quota, either by weight or, for prohibited species, some
number of either crab or salmon.

In general, the CDQ groups may transfer annual amounts of groundfish CDQ and PSQ
among themselves at any time during the year. A transfer of quota only is effective for
the calendar year in which the transfer was requested. Restrictions on quota transfers do
exist. Regulations at 50 CFR 679.30(e) currently state that “NMFS will not approve
transfers to cover overages of CDQ or PSQ.” Thus, a CDQ group may not, once it has
incurred an overage in a particular quota category, receive an additional amount of
CDQ in that quota category by transfer from another group. This is true regardless
of whether other CDQ groups are willing to transfer the needed quota or whether there is
still some amount of quota remaining in the applicable CDQ reserve as a whole.
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