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AGENDA D-5

SEPTEMBER 1997
MEMORANDUM
TO: Council, SSC and AP Members
ESTIMATED TIME
FROM: Clarence G. Pautzke
Executive Director 2 HOURS
DATE: September 19; 1997

SUBJECT:  Staff Tasking
ACTION REQUIRED

(a) Review status of current tasking.

(®) Review groundfish proposals (contains bycatch proposals) and task staff accordingly.

(©) Review IFQ proposals and IFQ Industry Implementation Team report and task staff accordingly.
@ Review crab and scallop proposals and task staff accordingly.

(e) Review halibut local area plan proposals and task staff accordingly.

BACKGROUND

(a) Current Tasking

Item D-5(a) is an updated list of current Council management actions, including regulatory amendments, plan
amendments, reports, and Committee meetings. These existing projects, along with continued work on
Magnuson-Stevens Act mandates and major issues such as inshore/offshore, will keep the staff pretty busy
between now and next spring.  We’ve already had some discussion this week regarding new bycatch-related
initiatives in response to mandates of the Act, and need to keep those in mind as we look at the other proposals.

(b)  Groundfish Proposals

The BSAI and GOA Plan Teams reviewed 39 groundfish proposals submitted for 1997 (copies follow the tasking
list. The Teams grouped the proposals into four descriptive categories and late proposals. Of 13 bycatch
reduction proposals, one ranked high, two ranked medium, and ten were of low priority. Of eight fishery
management proposals, four ranked high, two ranked medium, and two were ranked low priority. Of seven
marine mammal concerns proposals, four were ranked in progress, and three were ranked low priority. Of seven
bycatch management proposals, four ranked high and three ranked medium priority. All four late proposals were
deemed high priority. In summary, 13 ranked as high priority, seven were of medium priority, 14 were low
priority, and four were already in progress. We can try to quickly walk you through each of these proposals at
this time.

(c) ablefi i Pr Am en

The Council's cycle for considering amendments to the IFQ program calls for initial review in April, final action
in June, and implementation in the following year. Any amendments forwarded at this meeting would be for
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implementation in 1999. The IFQ proposals and IFQ Industry Implementation Team recommendations are being

presented to the Council out of cycle since the Team chose to meet concurrently with the Council in September

instead of waiting until October. The Council may wish to review and revise its current cycle for IFQ
amendments to make them coincident with groundfish and shellfish cycles so that they can be considered within
the overall tasking picture.

Sixteen IFQ amendments are attached, directly behind the groundfish proposals under this agenda item. Four
proposals recommend the same action, so the IFQ proposal review package is reduced to thirteen. A revised
worksheet and three late proposals are included as a supplemental attachment. The Implementation Team
recommendations will be provided at the meeting.

@

Four crab and one scallop proposals are also included behind this agenda tab. The crab proposals were reviewed
by the Crab Plan Team in August 1997 and its recommendation are summarized under Item B-2. The Team
endorsed the buyback proposal submitted by the Crab Group, Inc. and the proposal for developing an accounting
system for crab mortality. The Team noted that the proposal by the Alaska Fisheries Conservation Group was
not a Council proposal and recommended further study of the issues raised by David Hillstand’s proposal to
reduce exploitation rates for Tanner and snow crabs in the Bering Sea.

©

Item C-4(b)(2) contains proposals for local area halibut management plans for Cook Inlet, Prince William Sound,
Unalaska Bay, and the entire GOA and BSAL The last proposal was also packaged with the IFQ proposals and
was reviewed by the IFQ Industry Implementation Team. The Council discussion related to development of future
local area plans under Agenda C-4(b) may give staff direction in how to proceed with any or all of these
proposals.

FACOUNCIL\MEETINGSOT\SEP9TNACTION\DSMEMO.997 2



ACTION

REPORTS:

1 Third Party Observer Program

2 IFQ Weighmaster Program

3 Pollock “B” Season Change

4 GOA Management Area
Boundaries

5 Gear Storage Areas/Gear
Conflicts

6 Vessel Buyback Program
Limited Processing for Catcher

7 Vessels

8 Trip Limits for GOA pollock
and Pacific cod

STATUS OF COUNCIL, TASKING

September 23, 1997

STATUS

Report in Sept 1997
Report in Sept 1997
Discuss in December 1997

Discuss in Sept 1997

Report in Sept 97

Report in Sept 1997

Discuss in Dec 1997

Report in Sept 1997

MAGNUSON-STEVENS ACT REQUIREMENTS:

1

IFQ/CDQ Fee Program & NAS

Studies
North Pacific Loan Program

Essential Fish Habitat
Amendments

Central Lien Registry

Generic Bycatch Measures

Review in Sept 1997

Final action Sept 1997

In Progress-Report to SSC
September 97

PR published
Comments till August 5

Discuss in September 1997

AGENDA D-5(a)
SEPTEMBER 1997

PSMFC/NMFS/Council
Region
Council/Region

Council/Region/Center
Region/ADFG

Industry/Council

Center/Region/Council

Council

Council/Region

Council/NMFS

Region/Council/Center
NMFS

Council
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ACTION
REGULATORY AMENDMENTS:
1 Halibut Subsistence Program
2 Halibut Charter Management

3 Halibut Area 4 Catch Sharing
Plan

4 Maximum retainable bycatch
adjustments

5 Sablefish Rolling Closures

6 Electronic Reporting Requiremts
(a) Observer data
(b) General reporting

7 "Slime and Ice" Accounting &
Overages/Underages

8 Revise IFQ survivor language

9 Revise Hired Skipper
Requirements

10 Seabird Avoidance (halibut)

11 Sitka Sound Local Halibut Plan
12 Halibut Possession Limits

13 Halibut Donations

14 Retention of Undersized Halibut
in CDQ fishery

PLAN AMENDMENTS:

1 Comp. Rationalization Plan
(a) License Limitation/CDQ
(PSC trading)
(b) IFQ Program for BSAI
pollock

(c) IBQs/VBAs

Final Action in Feb 1998
Final Action in Sept 1997

Final Action in June 1997
PR in preparation

Pending

Initial Review in Sept 1997

(a) Final rule on Dec 2
Effective July 1, 1997

(b) Final action in Dec 1996

PR in preparation

PR on June 11, 1997
FR in Preparation

PR in preparation

Final action Sept 1997
Approved in June 1997
PR under WA DC review
Final Action in Sept 1997
Initial Review in éept 97

Approved April 1997
PR in preparation

Approved in June 1997
PR in preparation

(a) SOC Approved Sept 12,
1997
(b) On hold

(c) Discussion in Sept 1997

Council/NMFS/IPHC
Council

Council/Region
Region

Region

Council/Region

Region

Region

Region )
Region

Council
Council

NMFS/IPHC

Council/Region/ADFG

Council/NMFS
Council

Council/Center/Region
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ACTION

2 Scallop FMP/future amendments

3 Total Weight Measurement
in Groundfish Fisheries
(a) Scale certification
(b) Application to at-sea
processors (non-CDQ)

4 Demersal Shelf Rockfish
License Limitation Program

5 Forage Fish Prohibition

6 Crab PSC Cap Analysis
(2) bairdi (Am 41)
(b) opilio (Am 40)

7 BSAI Improved Retention/
Utilization

8 GOA Improved Retention/
Utilization

9 Groundfish Plan Update

10 Pelagic Shelf Rockfish
Mgmt authority to State

11 Streamline Specs Process

12 2% Jig Allocation for BSAI
Atka mackerel

13 Inshore/Offshore & Pollock
CDQ Program

14 Extend Existing Observer
Program

15 VIP Program for C. bairdi in
BSAI cod fishery

OTHER ACTIONS:

1

April 24, 1994 Scallop Control
Date

STATUS

Discuss in September 1997

(a) PR on June 10, 1997
(b) FR in preparation

Pending Development

Final action in April 1997
PR in preparation

(a) Approved March 3
Effective April 23, 1997

(b) Action in Dec 1996

PR filed July 14, 1997
Comments till Sept 29, 1997

Approved Sept 3, 1997
Effective January 1998

PR on Aug 15, 1997
Comments till Oct 29, 1997

Initial review in Feb 1998

Final Action in June 1997
PR in preparation

Review in Feb 1998

Final action in June 1997
PR in preparation

Direction in September 1997
Approved in June 1997
PR under WA DC review

On hold pending other
priorities

Published on June 15, 1994

TASKING

Region/Council/ADFG

NMEFS/Council
NMEFS/Council

ADFG

Region

Council/ADFG/Center

Region/Council/Center

Center/Region/Council

Council/Region

Council/Region/ADFG

Council/Region

NMFS/Council

Council

Region/Council/OAC

Council/NMFS

Region
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ACTION

2 Halibut Charn;r Control Date

3 1998 CDQ Allocations by group

COUNCIL COMMITTEES:

1 Observer Advisory Committee

2 Ecosystem Committee

3 Crab Rebuilding Committee

4 Enforcement Committee

5 VBA Committee

6 IFQ Implementation Team

7 GOA Trip Limit Committee

8 Pacific Northwest Crab Industry
Advisory Committee

9 IR/IR Monitoring Committee

10 Socio-Economic Data

Committee

STATUS

Never published in F.R.

Rengw/approve in Sept 97

Met September 8-9
Meet as necessary
Meet as necessary
Meeting September 22
Met August 21-22
Meetihg September 21
Meeting September 24

Meeting October 1, 1997

Not yet appointed

Not yet appointed

TASKING
Region

Council/ADFG/NMFS
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AGENDA D-5
SEPTEMBER 1997

1998
Groundfish Proposals



Pl }am review of 1997 groundfish amendment proposals ) )

No.|Proposal |Proposer | Area| Amendment | Effect [Comments Rank
BYCATCH REDUCTION
1]Lower PSC limits by 5-10% annually for 5 years AMCC both |plan/reg A/B _|VBA option, straightforward altemative; reallocation difficulties L
X 2|Pelagic trawl only for pollock AMCC both |reg NA _|enforcement concems; info in SAFE; done in spec. process L
M 3|Create and individual vessel checklist program; like harvest priority [AMCC both |plan A/E _|indirect incentive program; technical problems for resolution L
4|Resume analysis of Harvest Priority AMCC both |plan AJ/E _|indirect incentive program; technical problems for resolution L
5|Create a halibut mortality avoidance program GF Forum |BSAI |plan B/A _|details procedure for deck sorting to reduce halibut mortality H
6|Implement crab PSC limits from groundfish pot fisheries UCB BSAI |plan B/A __|faimess issue; mortality a factor; continued monitoring needed M
7|Prohibit trawling in 10-minute slice of RKCSA. AFCG BSAI |plan B/A _lissue dealt with; stock increasing; variable bycatch rates in area L
8|Prohibit trawling in areas with high snow crab bycatch rates Hillstrand  |BSAI |plan B/A _|bycatch controls in place; defer to crab team for comments L
9|Prohibit trawling in areas with high Tanner crab bycatch rates Hillstrand | BSAl|plan B/A _|bycatch controls in place; defer to crab team for comments L
10| Subdivide PSC zones and allocate crab bycatch Hillstrand  |BSAI |plan B/A |need not obvious; defer to crab team for comments L
11|Establish a trawl closure area to protect Tanner crab Hilistrand | BSAl |plan B/A_|can be incorporated into analysis to protect EFH L
M 12| Lower chinook PSC trigger and include B season YRDFA BSAI |plan B/A |analysis done (21b); seasonal bycatch rates exist M
X_|13[Re-cvaluate halibut discard mortality and implement quick release  |UCB both |reg B __|similar to 5; re-evaluation of science ongoing at IPHC L
FISHERY MANAGEMENT
X |_14]Allow 24 hr notice of fishery closure without FR notice UCB both |reg B/E _jtechnical difficulties to be resolved H
15|Open pollock fisheries in BSAI and GOA simultancously J. Evich both |reg A/P  |marine mammal concems; other altematives exist to address L
16 |Creates species endorsement system GF Forum _|BSAI |plan A/E _[better ways exist to address overcapacity issue. L
17]Amend L.L. program to disallow use of trawl gear by "new"” vessels |d. fraser both |plan A/E _|controls overcapitalization; reduces flexibility M
18!Amend L.L. program to allow use of MW trawl gear in EGOA d. fraser GOA |plan B/E _Jachicve OY, enforcement, bycatch, and habitat concerns M
19 Initiate analysis ¢f ITQ program for groundfish and crab d. fraser both* |plan E _|reduces overcapacity; long term analysis would be required H
20|Extend moratorium for another 3 years d. fraser both*|plan E |needed if LL program not approved
21|Require preregistration and reporting requirements d.fraser  |both |reg E Jimproves in-season management H
MARINE MAMMAL CONCERNS
22|Reduce exploitation rate of Atka mackerel to 10-15% maximum Greenpeace |BSAI |plan B |localized depletion a major concem, not overall removal rate L
23| Restrict factory trawler movement in CVOA Greenpeace |BSAI |plan A |other more comprehensive solutions available L
24 |Extend no-trawl zones around rookeries 60 nm/20 nmi Greenpeace |BSAI |plan B/E __|re-evaluation of no-trawl zones underway P
25|Prohibit factory trawlers from the CVOA during A-season K. Stump  |BSAI |plan A |similar to 23 L
26| Spatially allocate TACs to prevent localized depletion K. Stump  |BSAI |plan B __|other methods available to address spatial/temporal depletion M/P
27|Designate Al pollock as bycatch only for 1998 K.Stump |BSAl|reg B |team will consider this in November; new assessment then P
28|Reduce 1st guarter catch to 25% of total annual TAC K.Sump |BSAI jreg B/E _|evaluation of spatial/temporal harvest underway P
BYCATCH MANAGEMENT
29|Determine mortality rates for trawl bycatch of Bering Sea crab UCB BSAI [na B |jrequest for research H
30|Determine mortality rates for trawl bycatch of GOA crab AGDB GOA |na B |request for research H
& | 31]Analyze MRB of P cod in 2nd quarter shallow water flat fishery AGDB GOA |na B/E |analysis appropriate; reduces regulatory discard of P. cod H
% 32|Increase MRB of arrowtooth from 35% to 50% AGDB GOA |reg B/E |analysis appropriate H
33|Split area 630 in half ABDB GOA |reg B |improves bycatch cstimate of crabs M
34|Change PSC crab bycatch to weight based system d. fraser BSAI |plan B__|allows better scale of mortality impacts; part of PSC negotiations M
35]Adopt vessel group bycatch monitoring plan d. fraser both |plan A/E |altemative to VBA system M
LATE PROPOSALS
36|Shift season opening for rockfish in Al to July 1 GF/AGDB |BSAI |reg A/E |addresses in-season management problem H
37| Shift season opening for POP in BS to July 1 GF/AGDB |BSAI |reg AJ/E _|addresses in-season management problem H
~ 38|Prohibit fishing on Cape Edgecomb pinnicles T. O'Connell |GOA |plan B |addresses EFH concems; very important habitat H
Kj 39|Full retention of DSR in southcast Alaska T. O'Connell |GOA |plan B |improves removal estimates; other rockfish could be done H
L=allocationl B-biological, E=efficiency, P=progress, NA=not applicable D\WV-9/8497




Alaska Marine Conservation Council
P.O. Box 101145 Anchorage Alaska 99510
voice (907) 277-5357; fax (907) 277-5975; email: amcc@alaska.net

August 15,1997

Rick Lauber, Chair _
‘North Pamﬁc Fishery Management Council
.605 W. 4 Avenue

Anchorage, Alaska 99501

RE: Bycatch Avoidance Proposals

Dear Mr. Lauber,

. We appreciate the North Pacific Fishery Management Council’s call for bycatch
proposals. Attached please find AMCC’s four proposals to assist the Council in satistying new
requirements in the Magnuson-Stevens Act. Our proposals are desxgned to minimize bycatch
through more selecuve fishing (or the avoidance of bycatch) as is required by Section
303(a)(11) and Section 313(f) of the Act. We are pleased that the Council is prepared to take
action to reduce the bycatch of nearly one billion pounds of marine hfe occumng in the North
Paclﬁc groundﬁsh fisheries.

Requirements in Sections 303 and 313 of the new Act also call for improvements in
. bycatch enumeration as part of enhancements in total catch measurement. Ongoing Council . -
efforts to resolve problems with the observer program and to-examine the accuracy of the
current catch reporting-system are necessary prerequisites to identifying how bycatch
ehumeration in our fisheries can be improved.” We look forward to studying the assessments of
“current bycatch enumeration and catch repomng efforts antlclpated for release at the September
or December Council meetmg 4

As a step toward better bycatch enumeration (and therefore more accurate bycatch
monitoring), we offer one proposal (Individual Vessel Checklist Program) to help satlsfy certam
elements of these requiréments. '

C -] .Io ! I ]

The need to minimize bycatch in our fisheries is not new. Over the years, much
attention has been devoted to this persistent problem and AMCC recognizes the Council’s
efforts to limit, control, and lower bycatch levels. However, bycatch levels in our fisheries
remain exmmvely high and the Councll's work isnot complete )

The ongoing eﬁ'on to minimize bycatch has been, and will continue to be, an
iterative process. While the Magnuson-Stevens Act requires that FMP amendments must be

1
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submitted to the Secretary of Commerce by the statutory deadline of October 1998, the Act also
contains a new National Standard to mizimize bycatch. This requires the Council to take
continued action on bycatch in the future. The Act requires a comprehensive reduction in
bycatch and stipulates that this reduction must be achieved through changes in fishing behavior
that result in the @voidance of those fish which are currently discarded. Our package of four
proposals includes actions to be taken immediately-to meet the statutory deadline and actions to
begin now as steps toward comprehensive solutions. We believe the Council approach must
combine these elements to satisfy the Act’s reqmrements and the public’s concern about
excessive bycatch in the groundﬁsh fisheries: .

1. 'l'he Council must approve FMP amendments to mlmmlze bycatch in the short-

term by October 11, 1998. .
2. Intermediate action to sansfy the Section 3 l 3(f) requirement to lower economlc
discards for four years must be simultaneously pursued.
3. Action must begin now to develop.a more comprehenslve approach to mlmm:ze
all categories of bycatch as deﬁned in the Act. '

The Magnuson-Stevens Act clearly spells out that optmg for only one of the above
approaches will not satlsfy the law.

. We appreclate the Council’s past work on this mportant problem and for
‘consideration of our u‘ms

Smcerely,

Dol WJL_

Dorothy Childers
Executive Director
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Fishery Management Plan Amendment Proposal
North Pacific Fishery Management Council

Bycatch Avoidance
-Name;: -Alaska Marine Conservation Council _ Date: August 15,1997

Address: Box 101145, Anchorage, Alaska
_ Telephone: (907) 277-5357

Fishery Management Plan: BSAIGOA
Lower Prohibited Species Caps
Brief Statement of Proposal:

Lower caps for all prohibited species (halibut, crab, salmon, herring) by 5, 7.5, or 10 percent
annually for five years, beginning in 1998. The amount of the avoided prohibited species catch
must be not be reallocated to any other fishery, including a directed fishery. For example, if the
Council reduced the PSC cap for halibut in one Bering Sea fishery, it would not reallocate those:
pounds to another fishery as bycatch or to the directed halibut fishery. :

" Objectives of Proposal (What is the problemi?):

Bycatch in the North Pacific groundfish fisheries remains unacceptably and unnecessarily high.

The latest compiled public information (Pacific Associates, November, 1995) illustrates that in

1994, the groundfish fleet caught and wasted nearly one billion pounds of fish as bycatch. These .
include fish that are the wrong size (juveniles), fish that are the wrong sex (males in a roe fishery). =
and fish that are the wrong species. In addition, there is an undetermined amount of sea life withno'
assigned commercial value that is discarded as bycatch. The effects of removing these species from
their vital role in the ecosystem are poorly. understood. Excessive bycatch is a problem from

. ecological, economic and cultural perspectives.

Need and Justification for Council Action: (Why can't the problem be resolved through oihqf -
channels?)- . : , . S

The Council must adopt bycatch avoidance programs to achieve more selective fishing practices
within our fisheries. This action is needed to resolve ecological and socioeconomic problems
presented by excessive bycatch in our fisheries, and also to implement the bycatch avoidance -
requirements of the Magnuson-Stevens Fishery Conservation and Management Act. *~ -

Recommendations to lower PSC caps have begn made in the past. For example, the International
Pacific Halibut Commission called for a 10% reduction per year in halibut bycatch beginning in
1993. These reductions have not occurred. In 1994, the groundfish fleet killed about 17 million
pounds of halibut. The 10 million pounds of halibut discarded by the Bering Sea groundfish fleet
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averaged 3-4 pounds. Wasting juvenile fish is not suitable management as those fish should remain
in the ecosystem to reproduce and contribute to the continued health of the populanon.

. Without lowering the caps, the catch of prohibited species will remain at the current level. Lower
' caps are the manifestation of reducing bycatch of prohibited species. Implementmg a mandatory
annual reduction in the PSC caps by necessity increase practices to avmd bycatch. :

Foreseeable Impacts of the Proposal: (Who wins, who loses?)

The fish will win and those who rely upon them for their lives and livelihoods will win. Not only

- will the selected species of halibut, crab, salmon, and herring have greater survivability, but so will
many unnamed, unenumerated fish and invertebrates associated with these species. Reductions of
these non-commercial species will benefit the ecosystem as its intricate foodweb is less disrupted.
Fishermen win because all the fisheries from which they derive u'emendous economic benefit rely

ona h@lthy ecosystem maintaining hmlthy foodwebs.
. Are There Alternative Solutions?

Yes, there are more comprehensive approaches to the overall bycatch problem thatcould be
considered longer-term solutions. However, reducing PSC caps on an annual basis is a necessary
element of any overaﬂbycatchavoﬁanceplanandoneﬂmtmgomtonnmedxateeﬁ'ectto satisfy
the Magnuson-Stevens Act statutory deadline. Work on more comprehensive solutions will need to
continue past the statutory deadline. . .

‘Supportive Data & Other Information: ’

Seethe 1992, 1993, andl994PSCdatafmm Discards i Bering
& A prepmedbyPac:ﬁcAssocxawsfortheAlaska
Department of Fxsh& Game, 1993-1995. . -
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Fishery Management Plan Amendment Proposal
North Pacific Fishery Management Council

B&catch Avoidance
: August 15, 1997

Convert to a pelagic-only pollock fishery in the Bering Sea defined by gear type and the operational
definition of having fewer than 20 crab on board at any time while participating in the fishery.
Both gear type and operational definition are required to address the principal issue in this instance.

- The matter at hand is how gear is fished for pollock, not simply what type of gear is used because | -
hgcgemcanbeusedbothon-andoﬁ'bottom. '

Name:. Alaska Marine Conservation Council -
Address: Box 101145, Anchorage, Alaska
Telephone: (307) 277-5357 '

Fishery Management Plan: BSAUGOA
Pelagic Only BSAI Pollock Fishery & GOA Analysi

Brief Statement of Proposal:

In the 1998 groundfish specifications process, halibut bycatch prevxously allocated to the BSAI
 pollock fishery should be “zeroed-out” or eliminated. Pollock must be removéd from the "pollock,
Atka mackerel, other species” category in thé allocations of halibut PSC so that its attendant halibut-
‘bycatch can be eliminated. Then, the Council must implement a regulatory amendment that
prevents this halibut from being reallocated as bycatch to another groundfish fishery. For
subsequent years, an amendment to the BSAI FMP must be adopted to create a pelagic-only (off-
bottom) fishery for pollock. This last step will ensure sustained bycatch avmdance that would not

' ,besecmedlfthxswasleﬁtotheannualspemﬁcanonsproueas

Implementing a BSAI pelagic-only pollock ﬁshery may create some incentive for pollock ﬂeet
migration into the GOA.. In recognition of this fact, dxsmeenuvestomhm;grauonarenwdedto '

accompany a BSAI pelaglc-only pollock fishery.

A comparative analysis must be conducted of the GOA and BSAI pollocL fisheries and fleets.
Such an analysis will illuminate what can be done to minimize bycatch in the GOA and create a
disincentive for pollock fleet migration from the BSAI. For example, ifa GOA pelagic-only
‘pollock fishery is not an appropriate method to minimize bycatch, a critical analysis may support
alternative options such as aew, dxfferent, or expanded time/area closures for the GOA pollock .
fleet.

Objectives of Proposal (What is the problem")

Byecatch in the North Pacific groundfish fisheries remains unacoeptably and unnwessanly high -
The latest compiled public information (Pacific Associates; November, 1995) illustrates that in.
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1994, the groundﬁsh fleet caught and wasted nwly one billion pounds of fish as bycatch. These
include ﬁshﬂ:atarethewrongsxzc(;uvenﬂ&s), fish that are the wrong sex (males in a roe fishery)
and fish that are the wrong species. Inaddmon,therelsantmdetermmedamountofsmhfewthno
assigned commercial value that is discarded as bycatch. The effects of removing these sepcies from
their vital role in the ecosystem are poorly understood. Excessive bycatch is a problem from
eco!ogical' economic and cultural perspectives. -

Need and Justification for Council Act:on (Why can't the problem be resolved through other |

channels?)—

The Council must adopt bycatch avoidance programs to achieve more selective fishing practices

~ within our fisheries. ‘This action is needed to resolve ecological and socioeconomic problems
presented by excessive bycatch in our fisheries, and also to implement the bycatch avoidance

requirements of the Magnuson-Stevens Fishery Conservation and Management Act.

The pollock fishery is the biggest single-species food fish fishery in the world. It is conducted with
alow bycatch rate. This relatively low rate, however, belies the millions of pounds of fish '

" harvested as bycatch every year in this fishery. Currenily, cver 90 percent of this fishery is
prosecuted with the use of pelagic, or off-bottom nets. This demonstrates that groundfish catch will
not be sacrificed by mandating 100% of the BSAI pollock fishery use pelagic nets and fish these -
nets off-bottom. Data from 1994 and 1995 show substantial amounts of crab and halibut will be
avoided by switching to nets fishing off-bottom. Data from 1995 also indicate an off-bottom BSAI
pollock fishery would result in less bycatch of salmon and herring. Equally important willbe
increased avoidance of non-commercial benthic specm captm'ed in nets fished on-bottom,and .
d1scarded as bycatch. :

The International Pacific Halibut Commlssmn (IPHC) has endorsed this as one way of reducmg

_ overall halibut mortality in the groundfish fisheries. By removing the amount of halibut bycatch
currently allocated to the BSAI pollock fishery, a step toward achieving increased avoidance of

‘alibut bycatch will be taken.

: Fomeeable Impacts of Proposal: (Who wms, who loses?) -

Halibut, crab, andotherbottom-dwellmgmannehfe, currently des!royedasbycatchmth:s
intensive, industrialized fishery, will benefit. Fishermen will be able to harvest the full quota of
pollock fishing off-bottom. In addition to the potential problem of fleet migration into the GOA -
dmussedpmwoudy,wemgmzeapotenﬁdlossforaseﬁorofﬁemdusuymatfavomlarger )
pollock for the head & gut market. Smaﬂernearshorev&ssels Mﬂllmhorsepowermaynotbeable
toeﬁ'ectwelyﬁshlargeroﬁ'boﬁomnets.

Are there Alternative Solutions? If so, what are they and why do you consider your
proposal the best way of solving the problem? :

"This is nota comprehenswe long-term solution to the bycatch problem which must ultimately be
adopted. However, this proposal is an effective element of an overall bycatch avoidance plan that -
can be implemented before the statuto:y d&dlme

2 - .
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Supportive Data and Other hforhaﬁqn:

See AMCC's presentation materials, June 1997 NPFMC meeting illustrating bycatch savings in
1994 and 1995 Bering Sea pollock fisheries. These will be available at the September NPFMC
meetmg in Seattle.

o DLy ey

c:\spg\ﬁlgcplck.byc :



Fishery Management Plan Amendment Proposal
North Pacific Fishery Management Council

Bycatch Avoidance

Name: Alaska Marine Conservation Council
Address: Box 101145, Anchorage, Alaska
Telephone: (907) 277-5357 }

Fishery Mahagement Plan: BSAI/GOA
Individual Vessel Checklist Program : &

" Brief Statement of Proposal:

Create an Individual Vesse] Checklist Program (TVCP) where participating fishermen agree to abide by-the
requirements of a checklist (see attached sample proposal). By doing so in the initial year of the program,
those fishermen who verify that all components of the checklist are provided by their vessel will be eligible
' to participate in a special harvest fishery. This fishery will be a portion of the groundfish TAC (up to 25%
of the overall TAC) that is set aside for qualifying vessel participation. This program may be applied in
-any one fishery initially, then expanded to apply in other groundfish fisheries. ,

- Making individual vessel bycatch data publicly available is an option that must be analyzed asa’ -
component of an IVCP. The Magnuson-Stevens Act has been changed regarding the confidentiality of
such information. Section 402(b)(1)(E) states that — “...observer information collected in fisheries =~ . .
* under the authority of the North Pacific Couricil may be released to the public as specified in.a fishery . .

management plan or regulation for weekly summary bycatch information identified by vessel, and for . '_ .' |

- haul-specific bycatch information without vessel identification.” Use of this provision will improve -
ml-nmebywchenmaaﬁmandbymhmonitoﬁngofingiividualmsels.' . ' '

Objecﬁves of ProposalA (What is the problem?): . : .
BymhhmeNmmeﬁcmﬁdﬁshﬁMsmsmmbbﬁdWym Thelat&st _

compiled public information (Pacific Assocites, November, 1995) ilfustrates that in 1994, the grounidfish - * -
flect caught and wasted nearly one billion pounds of fish as bycatch. These iriclude fish that are the wrong S

size (juveniles), fish that are the wrong sex (males in a roe fishery) and fish that are the wrong species. I
.ad&uomﬂnmkmmdaemimdmmmﬁmﬁfevﬁ&m&ignedwmm%dimded S
- asbycatch. The effects of removing these species from their vital role in the ecosystem are poorly ~ . - - .-
understood. Exmbyeatch:samoblemﬁomecologmlemmmcmdaﬂnnalpaspecuva. o
~ Need and Justification for Council Action: (Why lam't the pro.blem' be resolved throughoﬂ:er
The Council must adopt bycatch avoidance programs to achieve more selective fishing practices within our
ﬁshen&s. This action is needed to resolve ecological and socioeconomic problems presented by excessive -
._bywchmmﬁsheﬁm,mdehnplememﬂ;ebyéachwddamemmﬁemem&meMagnmw' e
1

crspgchisprobyc. .. |



msmopomlmmkbhebaﬁsﬁmmmdﬁmmbymhmmaaﬁmmmd
deagnummS&vmsAdaswenasimpmvedabﬁRwaacﬂiNémd-ﬁmemﬁmrhgofbymh
avoidance on an individual vessel basis. _ ' . . .

. Foreseeable Impacts of?mposal: (Who wins, who loses?) | |
hpmvementmmrﬁshmswhchleadmmmrwponmveﬁshm&smmgemmmqmmcym
wwmnhgforﬁshanghtmd&mdeimad:eddeawehbymhmdmsw-aﬂmakeevayoma
fishing as clean as possible. R S RS
Are there Alternatwe Solutions? If so, w"ha'taretliey and why do you consider your proposal the
best way of solving the problem? - .- . , , . o -
This proposal, if applied nnivemlly,isa;stepcloserto a comprehensive long-term solutiontﬁanéther.
measures which may be approved prior to the statutory deadline. The IVCP is also compatible with the

. eﬁsﬁngRﬂUplm,mdwﬂdwﬁlybewmbhedwiﬂxei&aammewmplﬂeHm&Pﬁoﬁtyw
Individual Bycatch Quota plan. C ’

Supportive Data and Other Information: |

fA\

-

.

Secattached sample IVCP. T
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Alaska Marine Conservation Council
P.O. Box 101145 Anchorage Alaska 99510
voice (907) 277-5357; fax (907) 277-5975; email: amcc@alaska.net

August 15, 1997

| ‘Proposed Individual Checklist Program for Real-Time
Bycatch Enumeration, Avoidance & Management

The selected target fishery will become a two-permit ﬁshery

Permit 1: available to all those wishing to participate i in the normally ascribed seasons of any agrwd upon
target fishery.

Permit 2: Participation in a reserve season available to all those vessels complying with checklist items 1 -
6 (see below). - The reserve season will offer up to 25 percent of the TAC for the fishery and the attendant
PSC apportions of the caps. The reserve season should be conducted in a portion of the year that provides
ample incentive to participate (i.e. consideration of weather, market timing, price for product, etc.).

* The two permit system approach in this fishery renders those who voluntarily agree to the six items on the
~ checklist eligible for participation in a set-aside reserve fishery. The first year is geared to address total
catch/bycatch enumeration. Adhering to this voluntary checklist, a vessel will have on board those tools
for fishery managers to more readily, accurately, and adequately manage a parucular fishery. The second
Yyear is geared to achieve bycatch avoidance. _

Year One: ’
The fishery becomes a fishery requiring two permits. Allvesselsentenngﬂzeﬁsherymrhallyobtama
federal permit. Those vessels complying with the checklist (meaning the boat is outfitted with
appropnateeqmpmentandpersonnel)obtamasecondpenmt,wh:challowstbemacc&sstoarwerve
fishery. Aportmspecﬂontoconﬁnncomphancemththcchckhstandto wsuethesecondpenmt

before departure to the ﬁshmg grounds is required.
Checklist Items:

L - 100 percent coverage: everytowmustbesampled, whnchmllhkelyreqmremoreﬂ:anone

: - observer. . o

2. ManmumcodendazeonStons : ' :

3 : Electronic reporting equipment onboardthev&sseltoallow daily transmission of
catch/bycatch data to NMFS management. o -

4. V&elopmatomwﬂg!veatwodayadvmcemucemNMFSformndedparnmpanonm
anotherﬁsheryandlowuonaﬁerbegmmngﬂ:ePexngﬁshery This will both help to
provide better management tools to NMFS and discourage a vessel from simply -
smwhmgtargetﬁsherylfthereaparuculaﬂy "dirty" tow.

"5 Scales or other such measuring eqmpmentaremplace on the vessel to accurately measure
total catch and composition (thereby rendering accurate measure of whatxscaught,

retamed,andﬁmrownoverboard) .

c:\spg\chisq:ro.byc



6. An agreed upon method for sampling is adapted to the vessel's deck: NMFS staff, a
representative of the observer program, and the fishermen will work together to devise
the best sampling methods appropnate to the vessel's deck conﬁgmatlon and particular

fishery. 7~

Year Two: " '
Once the initial compliance with the checkhst is attamed, the tools for monitoring future bycatch avoidance

are in place. In year two, criteria  for qualification to participate in the reserve fishery must expand to
insure meaningful bycatch avoidance. The followmg are two options to be considered for Teserve fishery

. qualification in subwquem yws

. A 15 percent reduction of all bycatch categories, mcludmg non-commeraal species to be measured
against an agreed upon reference year. The 15 percent reduction in PSC's would be measured
against current PSC caps.

A 10 percent (or more) reduction in halibut, crab, salmon, and herring, and a 15 percent (or more)
average reduction in bycatch of all other species.

. c\spg\chistpro.byc



Fishery Management Plan Amendment Proposal
North Pacific Fishery Management Council

‘ Bycatch Avoidance -
Name: Ala';ka Marine Conservation Council ' : : | . . ~Date: AugLE_st-IS, 1997
Adars: Do 101145 Ao, ks NECEIVE
' AU 1 5 1997,

Fishery Management Plan: BSAI/GOA

Resume consideration and analysis of Harvest Priori'y & Congtitutional issues needed to egtablish any
bycatch avoidance program based on individual accountability ‘

‘Brief Statement of Proposal:

We recommend the Council, in coordination w/NOAA GC; initiate a thorough review of the attached -
Trustees for Alaska.& Sierra Club Legal Defense Fund analysis of NOAA GC's legal opinion on -
AMCC's Harvest Priority proposal. The analysis shows the conclusions in the NOAA GC opinion are
not supported in the law and should not buttress inaction on Harvest Priority by the Council. Public
consideration of means to resolve the problems NOAA GC identified for Harvest Priority has never been .
. conducted. We propose a full discussion and anopportumty, if necessary, tomakechangestoHarvest

' Priority. . o

Adoption of a Harvest Priority bycatch avoidance program is explicitly authonzed in the Magnuson-
Stevens Act [Section 303(b)(10)]. In describing the intent of this provision, the Senate Committee on
Commerce, Science and Transportation concluded the following: .“Should a Council elect to use thzs

. authority, the Committee anticipates that the Secretary would assist the Council in developing measures
to address any Constuunonal due process issues that may exist.” S. Rep. 104-276, 104th Cong., an
Sess. 18.

Such areviewis a neoessary prerequisite to resummg consideration and analysxs of the Harvest Pnonty
" proposal. This is the primary intent of this proposal. 'Harvest Priority remains the only comprehensive
proposal offered to avoid all types of bycatch as reqmred by law: economic and regulatory dlscards, and
non-commercial species bycatch.

F ull consideration and resolutlon of the issues addressed in tﬁ’e attached analysis of NOAA GC's Harvest
Priority legal opinion is also needed before &stabhshmg any individual accountability plan to aclneve
bycatch avoidance. . ' .

Objectives of Proposal (What is the problem")

BymchmﬂxeNm&Pamﬁcgromdﬁshﬁshen&smmmnsmawepmblymdumemaMyMgh. The latest
compiled public information (Pacific Associates, November, 1995) illustrates that in 1994, the groundfish
fleet caught and wasted nearly one billion peunds of fish as bycatch.. These include fish that are the wrong
size (juveniles), fish that are the wrong sex (males in a roe fishery) and fish that are the wrong species. In

1 .
c:\spg\p97prop.byc .



addition, there is an undetermined amount of sea life with no assigned commercial value that is discarded - .
as bycatch. The effects of removing these species from their vital role in the ecosystem are poorly
-understood. Excessive bycatch is a problem from ecological, eqonomic a:@d cultural perspectives.

Need and Justification for Council Action: My can't the problem be resolved through othe.
channels?)—

The Council must adopt bycatch avoidance programs to achieve more selective fishing practices within our
fisheries. This action is needed to resolve ecological and socioeconomic problems presented by excessive
bycatch in our fisheries, and also to implement the bycatch avoidance requirernents of the Magnuson-
Stevens Fishery Conservation and Management Act. '

Harvest Priority, oi' a modified version of that original proposal, provides a more comprehensive, long-term
solution to the bycatch problem in our fisheries. ' :

Foreseeable Impacts of Proposal (who wins, who loses?)
If adopted, winners would include more selective fishermen within each gear group, all those who
depend upon, and have a stake in maintaining healthy fishery resources, and the NPFMC for

aggressively addressing the bycatch problem in our North Pacific fisheries through a comprehensive
- package. : '

Losers would include operators who fail to adopt more selective fishing practices within their gear
group. S - .

. Are there Alternative Solutions? If so, what are they and why do y.oﬂ consider your proposal the /‘“\
best way of solving the problem? — ‘ o ‘

*To date, no other alternative has been proposed to facilitate a comprehensive solution to reduce.all t)gpes
of bycatch. ) : S R

Supportive Data & Other Information: What data are a{ail‘a_ble and where can it be found?

Attached memo from Trustees for Alaska & Sierra Club Legal Defense Fund; public record of previous - , _
. Council, and industry committee, deliberation on Harvest Priority and bycatch avoidance.

;Sig..aimm WMOMM .

c:\spg\hpTprop.by.



MEMORANDUM
TO: Scott Hig!ﬂeyman,' Executive Director
Alaska Marine Conservation Council

FROM:  Eric Jorgensen, Desiree Peri - |
Sierra Club Legal Defense Fund, and

Peter Van Tuyn, John Buccheit
Trustees for Alaska

RE: Analysis of NOAA General Counsel’s Legal Opinion on AMCC's Harvest
Priority Proposal, dated February 24, 1995.

DATE: *  April7, 1995

In response to your request, SCLDF and Trustees have prepared a legal analysis of

NOAA GC's legal opinion ("Opinion”) concerning fhe due process aspects of AMCC's

- Harvest Priority ("HP*) Proposal. As you know, NOAA concluded that HP cannot pass

muster under due process principles absent a pre-deprivation adversarial hearing. Moreover, it
&sﬁmaﬁe& that this process would take two to three years; thus precluding the possibility that
final agency action would occur prior to the advent of the HP reward season. NOAA further
concluded that both the Magnuson Fishery Conservation and Management Act (Magnuson Act)
and the Administrative Procedure Act (APA) require certain restrictive procedures which limit
t.hé effectiveness of the HP Proposal to meet its goal of reducing bycatch.

Our analysis of these issues leads to entirely different conclusions. The HP appeals

process envisioned by AMCC' readily passes muster under the due process principles

! AMCC has suggested following the appeals procedure like that already approved by the
Secretary for the halibut/sablefish ITQ program. S0 C.F.R. Part 676. Under.such a
streamlined appeals procedure, a fisher would apply for an HP permit needed to fish the HP
reward season. NMFS would make a determination of eligibility based on observer coverage
and bycatch rates in the qualifying season. A fisher denied an HP permit would have the
opportunity to file an appeal, request a written or informal oral hearing, and present evidence
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embodied in the Fifth Amendment to the United States Constitution. Balancing the
individual's interest in participating in the HP reward season with the risk that the government
will erroneously deprive the individual of this interest and the government's interest in the
program, the inescapable mcluﬁm is that HP is constitutionally valid.

The Secretary and council have broad authority under the Magnuson Act to adopt the
proposed HP program and restructure the existing permit program. As a result, denial of an
HP permit would not represent a sanction under the Act to the fishers who fail to qualify for a
reward season. Thus, the specific procedures required by the Act before a sanction can be
applied are not relevant to the denial of an HP permit. | |

Finally, because denial of an HP permit application would effect no suspension,
revomuon or annulment of any fisher's permit, the APA does not apply to limit the
effectiveness of the HP Proposal in meeting its goal. Even if HP permit denials were seen as
affecting a fisher's existing rights, app&lproeedumuﬂderﬂl’aremorethanadequateto
comply with the APA. |

As detailed below, NOAA's conclusions to the contrary are simply not supported by

the law as reflected in the Conétimtion, relevant statutes and regulations, and case law.

before the agency issues a final decision. In fact, the ITQ appeals program provides more
process than is required under the U.S. Constitution, the APA, and the Magnuson Act. Thus,
an even more streamlined appeals procedure, without, for example, oral hearings, could be
devised to resolve appeals.

We suggest that to avoid any possible successful constitutional challenge, the HP
program be defined to include deadlines for each step in the process from initial determination
to decision on appeals to ensure that the appeal process concludes before the HP season at
issue.



April 7, 1995
Page 3

L AN INFORMAL HP APPEAL PROCESS MEETS PROCEDURAL DUE PROCESS
REQUIREMENTS.

NOAA's legal opinion appropriately sets forth the Mathews factors as the test for-
-determining the procedural due process owed a denied HP applicant. Mathews v. Fldridge,
424 U.S. 319 (1976). In general, courts balance:

First, the private interest that will be affected by the official action; second, the risk of

an erroneous deprivation of such interest through the procedures used and the probable

value, if any of additional or substitute procedural safeguards; and finally, the

Government's interest, including the function involved and the fiscal and administrative

burdens that the additional or substitute procedural requirements would entail.
Mathews, 424 U.S. at 335 (holding that government's interest in minimizing administrative
and social costs outbalance the recipient's interest in continued disability benefits and slight
risk of agency error). As NOAA explains, the consﬁtuﬁbnali'ty of the HP appeal process will
be determined according to these factors.

A. - ThePrvate] An licant -

NOAA strays radically from the Mathews test when addressing the very first factor—the

private interest at stake. Opinion at 4. NOAA fails to focus its analysis on the actual

Mathews factor--the significance of the interest at.stake,‘here the interest of an applicant for a
government permit. Instead, NOAA introduces a new and unsupported theory. NOAA
proposes that it is the permanence 6f the individual's loss that should determine the need for a
pre-deprivation adversarial hearing, rather than the significance of the private interest. Based
on this theory, NOAA contends a pre-deprivation adversarial hearing is required whenever an’

agency is unable "to fully compensate any app&lant who is ultimately successful.” Id.
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NOAA's reformulation of the private interest factor fails for two fundamental reasons.
First, the United States Supreme Court and many other courts have condoned informal agency
adjudications irrespective of an agency's ability to fully compensate a successful appellant.
See, e.g., Goss v. Lopez, 419 U.S. 565 (1975) (deprivation of educational benefits during
suspension); Bd. of Univ. of Missouri Curators v. Horowitz, 435 U.S. 78 (1978) (same);
Barry v. Barchi, 443 U.S. 55,64 (1979) (no pre-deprivation evidentiary hearing required prior
to "effectuation of [horse trainer's license] suspension”). Indeed, as evidenced by NOAA's
failure to cite any support for its position, see Opinion at 4, NOAA's suggestion to the
contrary is without support in the law.2

Second, evaluating the private interest in terms of an agency's ability to cohpenmte the

applicant presupposes that the applimf possesses a substantial private interest. NOAA's

analysis sidesteps the very heart of the first prong of the Mathews test, i.e., determining the

magnitude of the individual's interest. As an initial matter, it must be determined whether the

2 NOAA'’s argument is also a classic example of bootstrapping. NOAA argues that an
adversarial hearing is required because the agency cannot compensate the fisher who is
excluded from the HP season wrongfully, as determined by some process concluded later. But
if the appeal process is informal and completed before the HP season begins as we
recommend, then there is no need for compensation for “ultimately successful” fishers. Those
who win appeals will be granted permits and be permitted to fish. NOAA’s argument
essentially is, therefore, that adversarial hearings are required because to meet due process the
hearing must be concluded before the HP season and formal, complicated adversarial hearings
cannot be concluded before the season. In other words, NOAA's argument that adversarial
hearings are required is based on an assumption that adversarial hearings are required and
informal, prompt process is not available. .

Moreover, we question one other assumption in NOAA’s argument. We see no reason
why fishers could not be compensated for a wrongful permit denial by, for example, automatic
qualification for the next reward season.
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private infterest at stake is sufficiently important to warrant an adversarial hearing. This
énalysis must focus upon the nature of the government benefit at stake.

When evaluating the importance of a private interest, courts weigh the gravity of harm
to the mdmdual should the benefit be withheld. Compare Goldberg v. Kelly, 397 U.S. 254,

262-63 (1.970) ("grievous loss” of welfare benefits calls for adversarial hearing) m Goss v.
Lopez, 419 U.S. at 581-83 (ten day suspension of right'to education requires only informal
hearing). As a general rule, the most complex administrative appeal prowdum apply to
interests in government benefits essential to a person's "means of livelihoqd." Cleveland Bd.

of Educ. v. Loudermill, 470 U.S. 532, 543 (1985) cited in Opinion at 4.

In Chalkboard, for example, the Ninth Circuit concluded that a property interest in a

day care center’s license to operate is "clearly substantial® for due process purposes because it

is "essential to the licensee's entire business.” Chalkboard, Inc. v. Brandt, 902 F.2d 1375,
1381 (Sth Cir. 1989) (emphasis added); _sga_l_sg Barry v. Barchi, 443 U.S. 55 (horse trainer

wholly precluded from work in pmfeséion during suspension of license); Bell v. Burson, 402

U.S. 535, 539 (1971)(driver's license may be critical to holder's livelihood); Amsden v.
Moran, 904 F.2d 748, 754 (1st Cir. 1990), cert. denied, 498 U.S. 1041 (1991) (interest in
occupational license of "considexﬁble concem®). In Chalkboard, the Court determined, on
balance, that a day care center's interest in a license essential to daily operanons weighed in
favor of more formal pre-deprivation proceédings. The Ninth Circuit did not go so far,
however, as to reguire an adversarial pre-deprivation hearing to protect the owner's interest.

902 F.2d at 1381. Indeed, NOAA itself admits that "[iJn only one case, that of welfare
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recipients;" did a court find a private interest "to be so compelling as to require a full pre-
deprivation adversarial hearing.” Opinion at 4 citing M, 397 U.S. 254.

| Unlike the day care center which is wholly inbperable’ without a license, or the welfare
recipient with no alternative means of sustenance, the HP applicant does not depend on the HP
season for her "entire business.” The reward season comprises merely a percentage of the
total allowable catch in one fishery, albeit one that is enough to make qualifying for the reward
season worth the effort. Asﬂxeonlywaytoqualifyfortherewardsﬁsonistoﬁshinthe
regular season, by definition HP will not be the sole basis for a fisher's entire livelihood.
Moreover, fishers, especiaﬂy in the North Pacific, traditionally participate in more than one |
fishery each year, further diluting the impact on their livelihood of the failure to qualify for a
HP reward season.

Furthermore, the interests of permit applicants, like the denied HP permit applicant,

are less substantial as a general rule than the interests of a permit holder who seeks to retain 2
permit. See Derwinski, 994 F.2d at 590 (“applicants have weaker interests in government
benefits than recipients.”). While the Supreme Court recognizes that appﬁmts may be
entitled to due process, "'[o]nce. licenses are issued . . . their continued possession may become
esseatial in the pursuit of their livelihood.” Bellv, Burson, 402 U.S. at 539. Recipients of a
government benefit, who are more likely to rely reasonably on its continuation, have an
interest which gains more importance with time. See, e.g. Cloutier v. Town of Epping, 714

F.2d 1184, 1191-92 (1st Cir. 1983) (developer's interest in sewage permit nominal where only
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held for.a-few days). The HP applicant cannot-reasonably rely on the potential future benefit
to the same extent that a recipient of benefits relies upon coatinuation of those benefits.

Far from evoking a pre-deprivation adversarial hearing, the HP applicant's interest tips
the scale in favor of an informal hearing. Simply put, after twenty-five years and an amalgam
of procedural due process jurisprudence regularly affirming the constitutionality of mformal
hearing m, a court will not find an HP applicant's interest to be so unusual as to raise
the same concerns addressed in M and b&ome what may be, as NOAA
suggests, only the second case in history where a full scale pre-deprivation adversaﬁal hearing
would be required.

B.  TheRisk of an Exroneous Deprivasion

To decide whether an adversarial pre-deprivation hearing is urged by the second factor
under the Mathews test, a court will decide whether "a wide variety of information may be
deemed relevant and [whether] issues of witness credibility and veracity ... [are] crucial to the
| - decisionmaking process.” See Mathews, 424 U.S. at 343-44. In particular, in assessing the
HP program a court will assess whether the observer data, upon which the agency bases its
decision, "was susceptible of r&sqnably precise measurement by external standards. "
Chalkboard, 902 F.2d at 1381. The Ninth Circuit in Chalkboard was especially concerned that
a state health agency lacked any external standards upon which to make "delicate judgments”
about child abuse occurrences. In that regard, the court distinguished a line of cases involving

agency decisions based on d | of reasonably precise measurement by external standards,
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mcludmg the suspension of a drivers’ license based on convictions amounting to a preset
aumber of points. Id, (citing Dixon v. Love, 431 U.S. 105, 113 (1977)).

In these circumstances, NOAA argues that because HP eligibility will be determined
from data gathered by at-sea observers, the risk of erroneous denials will be high and therefore
an adversarial hearing is necessary. NOAA'’s analysis misapplies the relevant case law and is
wrong. Analyzed under a continuum, the. observer data is less like the standardless child abuse
determinations, and significantly more akin to driver’s licensing decisions grounded in
objective criteria.

At one extreme, child abuse questions raised during a license revocation hearing may
involve countless witnesses gzvmg purely subjective testimony regarding a “wide variety” of
issues. Because such evidence does not involve a standardized process, trained observers or
objective, statistically valid evidence, the Ninth Circuit recognized the risk of erroneous
deprivations. Chalkboard, 902 F.2d at 1381. In stark contrast, driver’s license suspension
decisions based on systematic and standardized reports of traffic convictions by trained persons
are not viewed with the same suspicion. Mackey v. Montrym, 443 U.S. 1 14 (1979).

The HP Program falls on the objective side of this continuum. Itis builtona
standardized structure designed to award HP permits based on statistically valid data.’ Asa

key component of the program, observers follow a standard methodology for collecting and

3 Observer data gathering is recognized as essential to manage fisheries consistent with
conservation and management principles. See Discards in the Groundfish Fisheries of the

Bering Sea/Aleutian Islands & the Guif of Alaska During 1993, prepared for The Alaska
Department of Fish and Game, August, 1994, at 2.
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recording.data.* To bolster the reliability of agency decisions, observer data is reviewed and
adjusted by National Marine Fisheries Service officials to minimize disparities between
vessels. See, e.g., Discards in the Groundfish Fisheries, supra at n. 4. The accuracy of
observer data is therefore measured with reasonable precision according to external standards,
and poses a de minimus risk of erroneous deprivation.

NOAA'’s suggestion, that determinations "susceptible of reasonably precise
measurement by external standards” are limited to expert-like decisions cannot withstand the
weight of authority. Opinion at 4. Agency decisionmaking need not be perfect or based on
| professional or expertjudgmexits to be consonant with ﬂxe Due Process Clause. See, e.g..
Ramirez v. Ahn, 843 F.2d 864, 868-69 (Sth Cir. 1988), reh'g denied, 849 F.2d 1471 (1988).

Instead, the Ninth Circuit focuses on *whether the [decisionmaking] process has produced or
is substantially likely to produce a significant number of wrongful denials.* Nat'l Ass'n of
Radiation Survivors v. Derwinski, 994 F.2d 583, 591 (9th Cir. 1992), cert. denied, 114 5.Ct.
634 (1993) (citing Walters v. Nat'l Ass'n of Radiation Survivors, 473 U.S..305,326 (1985))
(emphasis added). In Derwinski, the court concluded that claimants of VA benefits were not
improperly der;ied a full evidentiary hearing because of the medical and scientific complexities

of the issues raised in their claims. Similarly, it is unlikely that a "significant number” of HP

* Potential observers attend a three week course covering fisheries management, samplmg
methods, biological data collection, data forms, obtaining haul information, delivery weight

allocation, catch m&csage transxmssmn species identification, and compliance. See William
A. Karp, for Groundfish Ob , attachment to Marine

Observation Report, Jan. 4, 1995 at 1, 3. Failure to pass a final exammanon precludes a
potential observer’s certification and employment. Id.
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applicants. will be denied permits because of inaccurate observer data in light of the
standardized structure comprising the HP proposal.®

| Furthermore, courts have been very willing to find that an informal pre-deprivation
hearing adequately protects against a risk of an erroneous deprivation. Even in Chalkhoard,
upon which NOAA places great emphasis, the Ninth Circuit found the risk of error to be
"high," and yet did not require an adversarial pre-deprivation hearing. Chalkboard, 902 F.2d
at 1382 ("Chalkboard was entitled to notice and some form of opportunity to respond prior to
the summary suspension of its license"); see also Hewitt v. Helms, 459 U.S. 460 (1983)
(prison disciplinary proceedings utilizing staff reports); Amsden v. Moran, 904 F.2& at 756
(zoning board relied on evidence collected outside permit applicant's presence).

C.  The Importance of the Government Interest
Contrary to NOAA's assertion, under the‘Mathews balancing test, the government's

interests weigh strongly in favor of an informal hearing. The government's interest in
ensuring the proper effectuation of the Magnuson Act is paramount here. See. e.g., Barchi,

443 U.S at 64. In these circumstances, the government's interest in protecting and conservmg

5 Given the margin of error permitted in agency decisionmaking before a full evidentiary
hearing is warranted, an argument that individual observers may not perform their job
appropriately simply will not undercut an entire standardized agency program. See. e.g,,
Patham v. J.R., 442 U.S. 584, 612-13 (1979) (informal hearing appropriate despite potential
for improper motives tainting agency decision to commit minor). Moreover, observers are
responsible to their supervisors, and may be decertified for falsification of data, failure to
complete their duties, or an inability to work without supervision. See Karp, supra at 2. 4.
Inappropriate observer behavior or incompetence may be the basis for appeal of the denial
from HP application in a particular case, but cannot serve as an adequate basis to conclude that
the program as a whole is likely to lead to significant numbers of wrongful denials.
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fishery: resources is firmly grounded in law and public policy. See 16 U.S.C. § 1801(b)
(denoting conservation px&poses of Magnuson Act). Both NMFS and the North Pacific
Fishery Council have 1dent|ﬁed reduction of bycatch as a paramount management goal.

NMFS, Comprehensive Fishery Management Goals, (December 1984).

Because the HP proposal, .ifad,opted, would constitute a primary way of meeting
conservation goals through bycatch reduction, the government has a valid interest in the
success of the HP program. Yet HP success hinges on there being a brief lapse of time
between the reward and general‘ﬁshing seasons in order to create effective incentives to reduce
bycatch. Consequently, when weighing thé importance of the government interest, the
Mathews scale tips in favor of an informal pre-depnvanon hearing promptly concluded before
the start of the HI-‘ season.

In addition, the Supreme Court has reoogmzed the government's interest in minimizing
the costs and administrative burdens associated with more formalized hearings. Mathews, 424
U.S. at 335, 347. As agencies are not solely charge with protecting the constitutional rights of
- afew individuals; the rights of the public at large in "conserving scarce fiscal administrative
resources is a factor which must be weighed.” Id. at 348; see also Hall v, 't of
Corrections, 835 F.Supp. 522, 528 (N.D. Cal. 1993). The National Marine Fisheries Service
has an important interest in efficiently processing HP appeals and therefore avoiding a trial-

* type hearing.
NOAA suggests that the govemment interest in conserving agency resources is

"doubtful” given the current allocation of resources to adversarial hearings under the VIP
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' proéram_.-.Opinion at 5. NOAA once again misses the point. The proper focus for inquiry is
upon the government's fiscal constraints under ttte present program. Mathews, 402 U.S. at
334-35. Accordingly, a court is unlikely to find that the allocation of agency resources toward
one program, with its different goals, structure and procedures, necessitates comparable
funtiing to a wholly separate program with its own goals, structure and proédures. If
anythittg, prior commitments of resources elsewhere enhances the concern that procedures be
streamlined in future programs.

C.  Balancing the Mathews Factors

In the event that the HP Program is challenged as a whole prior to its implementation,
a court will weigh the three Mathews factors enumerated above to determine whether the Due.
Process Clause guarantees, as NOAA stxggests, an adversarial pre-deprivation hearing to all
deniedappﬁmSorwhemertnenaﬂyuniversaimfmatpmmwmpeadequate Mathews,
424 U.S. at 335; Washington v. Harper, 494 U.S. 210, 229 (1990); Chalkboard, 902 F.2d at
1380; accord Opinion at 3.

The only case the government could find requiring an adversarial pre-deprivation
hearing is Goldberg v. Kelly, involving the denial of welfare benefits to current recipieats of
those benefits. ‘Goldberg, 397 U.S. 254; Opinion at 4. Here, neither the HP applicant’s
interest nor the risk of an. erroneous deprivation is sufficiently weighty to override the
government's interest in expeditiously processing appeals to effectuate fully its conservatiott
goals. A court will conclude, based on the Mathews test, that an informal opportunity to be

heard is constitutional.

)
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":First, the HP applicant’s interest is unlikely to be viewed as so substantial as to require
an adversarial hearing. Unlike government benefits cases in which a claimant’s interest is
afforded great weight, the HP applicant does not depend.on the HP permit for his or her entire
livelihood, nor rely on the permit to the same extent as a permit holder who, based on thg |
certainty of a permit in hand, reasonably expends time and resources.

By contrast, the government's interest in implementing an effective conservation
strategy is well recognized. Here, NMFS's ability to carry out HP hinges on effective
ménﬁvw unfettered by protracted appeal prowédings. Hence, the government interest is
| certainly tantamount, if not superior to, the private interest.

Moreover, the nsk that an HP applicant will suffer an erroneous deprivation of a
reward fisking opportunity carries little weight. An HP application decision does not depend
~ on the credibility of witnesses, but rather focuses on the results of a standardized methodology
followed by both at-sea observers and their supervisofs. Because both the courts and the HP
Program® leave some room for agency error in decisionmaking, the potential for sporadic
inaccuracies among observers is insufficient to undeﬁ:ut the entxre HP Program with a pre-

deprivation adversarial hearing requirement.

§ Of course, the Secretary retains flexible rulemaking authority to cure any perceived
inadequacies through additional standardization measures. For example, AMCC has suggested
that the statistical confidence interval for HP bycatch rates could be vuilt into the reward
determination. Thus, a target bycatch rate could be set at 5% with an additional 3% allowed
to cover data discrepancies. Thus, any participant in the qualification fishery who
demonstrates a less-than-8 % bycatch rate, would qualify for the reward season.
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" :NOAA’s analysis concludes with another irrelevant issue~whether the denal of an
application for an HP permit is penal.’ This is not a relevant question under the Mathews
analysis. The proper focus for any due process inquiry is not whether an individual will suffer
a loss or penalty or sanction, as everyone denied government beﬁeﬁﬁ will suffer a loss in some
sense, but whether the process is adequate to protect the interest at stake. See Mathews, 424
U.S. at 335.

A bala.ncmg of these factors supports the consnmnonahty of an informal process like
that contained in the AMCC HP proposal. NOAA itself recognizes that *[p]Jrocedural due
process is a flexible concept.” Opinion at 3 (_gi_ti_ng Chalkboard at 1380. (requiring "hearing
appropnate to the nature of the case”)). The United States Supreme Court soundly supports
the principle that "[¢Jhe very naure of due process negates any concept of inflexible |
procedures universally applicable to every imaginable situation.” Cafeteria Workers v.
McElroy, 367 U.S. 886, 895 (1961); see also Richardson v. Wright, 405 U.S. 208, 209
(1972) (administrative process "must have a reasonable opportunity to evolve procedm to
meet needs as they arise”). The Court‘has therefore discounted the need for trial-type

“administrative hearings in favor of more practical procedures which serve the needs of both the

individual and the regulatory program. See, e.g., Morrissey v. Brewer, 408 U.S. 471,

7 NOAA states that: '
The due process . . nghtstoapnorh&nngatxssuemsuchaprogramarenotthe
nghtsofthosewho get to participate in the “reward” fishery , but are, rather, the -
rights of those who are excluded from the ﬁshery. . « - A clear understanding that the
“reward” fishery provisions of the HPP are in fact penal and constitute a “sanction”
leads to certain inevitable results under due process .

Opinion at §, 6.
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481(1972); Goss, 419 U.S. at 581-82 (full evidentiary hearing is not synonymous with due
process); Zinermon v. Burch, 494 U.S. 113, 127 (1982).

Thus, .NOAA's adherence to a traditional trial-type hearing is inconsistent with the
judicial trend toward informality and practicality. Since the Mathews decision, which
recognized that the "judicial model of an evidentiary hearing is neither required, nor even tﬁe
most effective method of decisionmaking in all circumstances,” 424 U.S. at 348, the Court has
repeatedly allowed less than full adversarial hearings. See Bell v. Burson, 402 U.S. at 540
(1971);. Hewitt v. Helms, 459 U.S. 460 ("informal nonadversary review of evidence” adequate
during prison's confinement harings); Goss v. Lopez, 419 U.S-565 (notice, opportunity for
informal conference and some sté.tement of reasons sufficient for school suspension hearing).
More specifically, courts recogmze that a strictly paper hearing is often adequate to prowct‘an
individual’s right to mnﬁm, cross-examination of wmlesses, and counsel 5_@ Gleason
me&xmgtgmﬁgm_@gg, 792 F.2d 76, 79-80 (7th Cir. 1986); Natural
Resoy&' Defense Council, Inc. v. U.S. E.P.A., 859 F.2d 156 (D.C. Cir. 1988) (cross-
examination is not fundamental to due process); Wolff v. McDonnell, 418 U.S. 539 (1974)
(representation b)'r counsel is not a due process r.ight).

Simply stated, the informal HP appeal process is constitutional on its face.®

Administrative hearings must meet minimum due process protections, including notice, an

® Should the appeal process extend in a particular case into or beyond the reward season
despite deadlines which should prevent this result in most cases, a “due process as applied”
claim against the government is foreseeable. In that rare case, the entire program, which is
structured to conclude before the relevant HP season, is not invalidated. In Barchi, for
instance, the Supreme Court found that a state agency’s appeal procedures failed, as applied,
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opportunity to comment on the adverse observer data, and a statement of reasons for the
denial. See generally, go_s_sM, 419 U.S. 565. However, even these minimum criteria
may be applied to fit the interests at hand. See, e.g., Cloutier v. Town of Epping, 714 F.2d at
1191 (written notice and opportunity to meet with decisionmakers following sewer permit
revocation is constitutional). Under HP, therefore, notice, access to an mforma.l oral or
written hearing, an opportunity to respond with written affidavits to adverse observer data, and
a record of decision provide thé HP applicant with informal due process protections consistent
with the Due Ptowes Clause. NOAA’s argument for an adversarial trial type hearing is a red

herring properly left in the ocean.’

to ensure the prompt conclusion of license suspension hearings. Unlike the process in Barchi,
however, the HP appeal process would be faciaily and substantively designed to accommodate
all appeals prior to the HP reward season. For that reason, a court will be much less likely to
accept an “as applied” argument than in Barchi. In any event, because the basic fairness of an
"appeal proceeding does not turn on the outcome in a particular case, the important point is the
entire HP appeal process will not be vanquished by a few “as applied” claimants. See. e.g.,
Walters, 473 U.S. at 305. :

® There are, obviously, a variety of forms of informal appeals procedures that would meet the
requirements of due process in this case. AMCC has suggested a process like that used for the
halibut ITQ program which may involve oral hearings. The agency need not provide oral
hearings to meet constitutional requirements in these circumstances. An opportunity to
provide written argument and evidence followed by written decision from the agency would be
adequate. : .
The agency could also meet due process requirements by providing an abbreviated
opportunity to respond to a proposed decision, say through a 30 day period after notice, then
make a decision to grant or deny an HP permit. The agency could then provide for a more
thorough appeal process following the decision, but still exclude the fisher from the HP season
if the appeal were not concluded. This process would have the advantage of more quickly
reaching a decision which the agency could implement but may be perceived as more resource
intensive. The point is that the agency has a variety of options to choose from and can create a
process which meets constitutional requirements and is practical for the agency.
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I. -“THE MAGNUSON ACT -

The issue now becomes what impact, if any, the Magnuson Act has on the HP
proposal. The first question is whether the HP Proposal is a valid interpretation of the
' authority granted to the Secretary of Commerce by the Magnuson Act. The second issue is
NOAA'’s contention that NMFS’ regulations arising out of the sanction provisions of the Act
must govern HP decisions; :

A. ) Has B Authori . n agnuson Act To e Fisheries.

As envisioned by AMCC, in order to implement HP, the current general permit séneme
would be changed to clarify that a geneml_ fishing permit in no way entitles a fisherman to
participate in all the fisheries in the North Pacific. Permits to participate in a HP reward
. season would only be granted under the auspices of the HP Program, its rules and
implementing regﬁlaﬁons'. Thus, it is in this context that the Secretary's authority must be

As an initial mz'nt'er, administrative agencies have broad discretion to develop and
change permiting programs. See, e.£.. City of Chicago v, Fed. Power Comm'n, 385 F.2d
629, 557 (D.C. Cir. 1967), cert. denied, 390 U.S. 945 (1968). When reviewing agency
nﬁemahng; a court will “defer{] to the agency’s statutory interpretation to the extent that it
[does] not conflict with the actual terms of the statute.” See Air North Americav. D.O.T.,
937 F.2d 1427, 1432 (9th Cir. 1991); MMM@Q, 759
F.2d 767 (Sth Cir. 1985); MMMMA 752 F.2d 1465 (Sth Cir.
1985).
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‘Furthermore, Congress’ delegation of rulemaking authority to an administrative agency
is not only “consonant with the &Wm, [but also] necessary for proper effectuation of fa]
statute.” United States v. Grimaund, 220 U.S. 506 (1911). Though when promuigating
regulations an agency must implement Congressional intent, gleaned either expressly or
implicitly from the relevant statute, see, e.g.. Brock v. Writers Guild of Am.. West. Inc.. 762
F.2d 1349, 1353 (9th Cir. 1985), an agency otherwise retains substantial flexibility in applﬁng
Congressional policy to the numerous circumstances arising in connection with the program.
Migretta v. U.S., 488 U.S. 361, 372 (1989) (Congress can delegate power to an agency under
broad general directives); Lichter v. United States, 334 U.S. 742 (1948). .

Further, no bar exists to an agency maidng substantial changes to an existing regulatory
or management scheme. Ke ﬂ! . United States Dep’t of Interior, 229 F.Supp. 1095, 1100
(E.D. Cal. 1972) (the power to make rules includes the power to change them). Cmtmty
and ﬂexlbmty in rulemalnng are inherent to an agency’s role:

Administrators need room to freshen stale policies, adjust their rules to reflect

actual experiences and even reverse their thinking if necessary to promote:

Congress’ programs effectively.

Id. The Ninth Circuit has similarly recognized
. . . when the language and policy ofampernﬁtawidemngeofalwrnaﬁve
approaches to a particular problem, the courts must allow the agency charged with
implementing the statute to choose the alternative the agency prefers.

Air North Am, at 1431-32 (interpreting Chévron USA v. Natural Resources Defense Council,

467 U.S. 837, 843-44 (1984)) (court deferred to agency’s policy change in both cases); accord

Maine v. Kreps, 563 F.2d 1052, 1055 (1st Cir. 1977) (when examining regulations pursuant



April 7, 1995
Page 19

to the Magnuson Act, court will only determine whether Secretary’s discretion was exercised
“rationally and consistently with the standards set by Congress™; Alaska Factory Trawler
Ass’n v. Baldridge, 831 F.2d 1456, 1460 (9th Cir. 1987).

Congress delegated expansive rulemaking authority for the effectuation of fishery
management plans (FMP’s) to the Regional Fishery Management Councils (Councils) and to
the Secretary. See 16 U.S.C. §§ 1853(c), 1854, and 1855 (Councils genel;ally propose plans
and promulgate regulations which the Secretary then implements). The Secretary may exercise
this authority consistent with these general principles to modify and amend existing regulations
to effectuate Congress’ broad policies under the Act.

The HP program does not conflict with any speéiﬁc Congressional gtﬁdancei;; the
Magnuson Act. To the contrary, the Act affords the Secreiary great flexibility in fashioning a
permit program. For example, the “discretionary provisions™ of the Act not only allow the
Coméﬂtoformﬂateapemitpmgramandsetlimitsonthemtchofﬁsh, but even more
: gehemily, to “prescribe such other measures, requirements or conditions and restrictions as are
determined to be necessary and appropriate for the conservation and management of the
fishery.” See 16 U.S.C. §§ 1853(b)(1), (3), 1853(c). This broad discretion extends to both
initial and subsequent planning and regulatbry efforts. 16 U.S.C. § 1853(c) (“regulations
which the Council deems necessary or appropriate for purposes of carrying out a plan or |
amendment to a plan”) (emphasis added). Simply put, the Magnuson Act Adoes not prevent the
Council and NMFS from developing a distinct, in “ative-based HP permitting process.
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-Even if a general permit holder possesses a legally cognizable property interest in his or
her permit under the existing regulatory program, the HP program is not invalid for altering
the value of that permit by restructuring the program Agencies may diminish a licensee’s
entitlement under a license by way of rule making if a generic rule imposes new criteria on all
interested persons. See Upjohn Co. v. FDA, 811 F.Zd 1583, 1585 (D.C. Cir. 1987) (aftef
notice and comment rulemaking, agency entitled to expressly revoke manufacturer’s right
under current certificates) (emphasis added); see also Interport Pilots Agency Inc. v. Sammis,

14 F.3d 133 (2d Cir. 1994); Am. Airlines, Inc. v. C.A.B., 359 F.2d 624 (D.C. Cir. 1966),
cert. denied, 385 U.S. 843 (1966). Similarly, the HP qualifying standards will be adopted by

general regulation modifying the existing permit program and will broadly apply to all past and
future general permit holders. Thus, there is no blanket i)mhx'biﬁon against changes to the
general fishery permit regulations to accommodate the HP program. |

Consequently, the regulatory restructuring of the présent ﬁshery season into a general
season and a reward season (the HP program) can define the general permit holder’s interest in
what wﬂl become the HP reward season. Rulemaking alone should distinguish the applicant’s
interectinthet\mprogramssothatageneralp.emﬁtholderhasnostamwryrighttoﬁsh
during the reward season. |

In analogous circumstances, the Ninth Circuit has refused to recognize a limited
licensee’s interest in further licensing. Kraft v. Jacka, 872 F.2d 862 (9th Cir. 1989). In
Kraft, holders of one year limited gaming licenses sought further licensing after their limited

licenses automatically expired. Regardless of the limited licensee’s substantial investment
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under'the belief that a permanent operating license would be granted, the court heid that the
legislature did not intend to grant entitlements to limited licensees who, from the outset, had
not been cons:.dered deserving of a permanent license. Id. at 866-69. The court concluded the
statutory regime offered clear guidance that.denial of Met licensing does not constitute 2
“revocation or suspension of an ensnng license.” Id. at 867. In otl;er words, a permittee’s
interest in engaging in an activity under a conditional penmtmll not nec&ssarﬂy foreordain his
interest in eohﬁnuing the same activity under a separate permit. In a similar way, the general
permit grants fishing privileges for a finite period, and eligibility for that season is distinct
from, and not determinative of, eligibility for the HP season;
B. The Magnuson Act's Sanction Provisions Do Not Apply to HP.
NOAA categorizes the HP reward fishery as i “sanction” against those who, because
.their bycatch rate during the general ﬁshery period is too high, are'precluded from the reward
fishery. Opinion at 8-10. Referencing general rules of statutory construction, NOAA states
that “‘pmalsmmma:ewbeeonmecisu'icﬂy". . . and that one ‘isnottol:;esubjectedtoa
penalty unless the words of a statute plainly impose it,’” Opinion at 7-8. NOAA then argues
th# either the HP program will have to be managed under the Act’s sanction provisions, and
the cumbersome regulations which implement them, or the program will violate the Act.
NOAA's conclusion is a classic éxample of the “the tail waggi:;g the dog.” Following

NOAA’s logic, any regulatory restructuring that restricts a fisher’s access to her or his current
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harvest.tights violates the Act because it is penal.’® While restrictions on an ageacy’s
authority certainly exist, i.e., regulations must not conflict with Congressional intent, Brock,
762 F.2d at 1352-53, the preceding discussion illustrates that the agency has ample authority to
adopt. a new program even if it means altering privileges granted under the existing structure.
As Congress stated, the Secretary is “to take immediate action to conserve and manage the
fishery resources found off the coasts of the United States . . ..” 16 U.S.C. § 1801(b)(1).
The sanction provisions of the Act, and the implementing regulations, on the othe;
hand, exist for the purpose of punishing actions taken by fishers in violation of the mandatory
requirements of the Act, agency regulation or individual permits. 16 U.S.C. §§ 1857-60;
50 C.F.R. §§ 904.300-01. For example, a person who fishes in the reward s&son without an
HP permit would violate the mandatory requirements of the statute and be subject to the
sanction provisions and procedures. But assuming, as we have shown, that the Secretary could
-hwﬁﬂlyadoptﬂxeﬂ?progmmandr&strucun'ethebemﬁtsystem, no fisher denied an HP
permit will have violated any provision of the Act or peﬁnit condition, and will, therefore, not
be subject to the sanction provisions. The fisher will simply have failed to qualify for a
permit. Thattmda'apﬁorregulatorypmgram aﬁsherwasentiﬁedto fish the entire season

under a general permit without meeting additional requirements will no longer be relevant.

' Using NOAA'’s logic, the halibut/sablefish ITQ appeal regulations wouid also violate the
Magnuson Act because they are streamlined and do not employ the permit sanction
regulations. NOAA attempts to distinguish the ITQ program by saying it is not “penal.”
Opinion at 5 n.1. Yet clearly the ITQ program unposes a restriction on historic pamcxpants in
a fishery—exactly the reason NOAA gives for saying HP is penal and, therefore, requires
imposition of permit sanctions. :
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~As a result, NOAA's suggestion that HP permit denials must be handled through the
sanction regulations in order to be consistent with ghe Magnuson Act is just another artificial
barrier that can be safely ignored.
I ADMINISTRATIVE PROCEDURE ACT
The provisions of the APA which set out the procedural requirements for withdrawals
of licenses are not applicable to the I-lP proposal. Even if they were applicable, the HP
proposal as currently structured meets the requirements of the APA. |
A, Secti o) of the APA Does Not Apply to HP Permit Deni
NOAA suggests the APA imposes substantial procedural obligations for the denial of
an HP permit. The relevant portion of the APA cited by NOAA reads as follows:
Exeeptmmsesofwillﬁlln&ss orﬂxosemwhlchpubhchalth interest, or safety

requires otherwise, the withdrawal, suspension, revocation, or annulment of a

license is lawful only if, before the institution of agency proceedings therefor,
the licensee has been given-

(1) notice by the agency in wnung of the facts or conduct which
may warrant the action; and

(2) opportunity to demonstrate or achieve eomphance with all
lawful reqmrements.

5 U.S.C. 558(c) (emphasxs added).
As the plain language of the APA shows, this section of the APA is not applicable to
the HP program because the denial of an application for an HP permit is not a “withdrawal,

-~ suspension, revocation, or annulment of a license.” No existing license is revoked when an
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HP permit-application is denied. The NOAA opinion includes the following quote from one
court interpreting section 558(c) of the APA, but ignores the critical words of the court:

A paraphrase of the provision taken as a whole might read “before an aéency |

can institute proceedings to withdraw, revoke, etc., an existing license, it must

provide the hcensee with notice in writing of the offendmg conduct and a

hearing . . .

Bankers Life & Gas Co. v. Calloway, 530 F.2d 625, 655 (Sth Cir. 1976), reh’g denied, 536
F.2d 1387, cert. denied, 429 U.S. 1073 (1977) (emphasis added). The HP program is not a
sanction that revokes existing licenses. The program merely denies applicants who choose to
attempt to qualify for the reward season, but do not meet the bycatch standards, from fishing
~ in the reward season. As a result, the procedures required by this section of the APA do not
apply.

B. The HP Proposal Complies With Section 558(c).

Even if section 558(c) of the AlfA applied to denial of HP permit applications, the
proposed program’s appeal process meets its requirements. Because section 558(c) does not
mandate formal adjudicatory hearings, NOAA retains some flexibility in structuring and
streamlining a permit application appeal proceeding. Marathon Oil Co. v. EPA, 564 F.2d
1253, 1260-61, n.25 (9th Cir. 1977). Section 558(c) merely requires that the agency give: (1)

.noﬁce in writing of the facts or conduct which warrant the action, and (2) an “opportunity to
demonstrate or achieve compliance.” See 5 U.S.C. § 558(c). An agency need only give a
licensee an opportunity to demonstrate compliance to satisfy section 558(c)(2); it need not also

provide an opportunity to achieve compliance. See Central National Bank of Mattoon v. U.S.
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Dep’t of Treasury, 912 F.2d 897, 906 (7th Cir. 1990) (agency’s duty under section 558(c)(2)
is disjunctive.) See also Moore v. Madigan, 900 F.2d 375, 379 (8th Cir. 1993). Under the
HP proposal described above, written notice will be provided of NMFES's determination that a
fisherman did not qualify for the reward fishery. Further, the agency will afford an applicant
an opportunity in an appeal to submit information in response to tﬂe notice. Only then will
NMFS make the final determination whether that particular fisherman faﬂedtoquaﬁfyférme

reward season.

CONCLUSION

As described above, the appeal process set up under the HP Proposal is constitutionally .

and statutorily valid. NOAA's conclusions to ﬁxe contrary are not suﬁporned in the law and
should not buttress inaction on the HP Ifroposal by either the Council or the Secretary of

Commerce.
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FISHERY MANAGEMENT PLAN AMENDMENT PROPOSAL

North Pacific Fishery Management Council Please check applicable box(es)

O IFQ Program
®” Bycatch Reduction
BSAI Groundfish FMP
O GOA Groundfish FMP
O BSAI Crab FMP

Name of Proposer: Groundfish Forum Date: August 15, 1997

Telephone: (206) 301-9504

Brief Statement of Proposal: Halibut Mortality Avoidance Preg

protocols and regulated deck sorting

The Council and NMFS, in conjunction with the traw! industry and the IPHC, would create a system
where interested groundfish companies could follow a set of procedures to greatly reduce halibut
mortality in trawl fisheries. Participation in this program would be limited to those companies willing
to carry the level of observer coverage deemed necessary o accurately record halibut catches and
follow procedures to rapidly remirn halibut to the sea. Participation would be allowed on a selective
basis and evidence of non-compliance with the required protocols or a demonstrated inability to work
with observers would msake a participant ineligible for continued participation in the program.

Elements of the program are as follows:

1. Vessels in the program must take the necessary number of observers and all hauls must be

observed. Vessels in the program are not subject to the VIP program. In the absence of a
requirement for VIP sampling, vessel crews and observers will sort halibut on deck instead of

dumping unsorted hauls into live tanks below deck prior to any sorting.

2. Vessels must limit tow duration, maintain catches at or below an average catch per tow limit
(average over a day), and only codends under a specified tonnage can be used.

3. Codends must be spilled slowly into live tanks so crew members, under the supervision of
observers, can carefully remove halibut before they emter live tanks. Observers then count and
measure halibut lengths for conversion to weight equivalents and halibut are immediately released
off stern ramp.

Deck crew must assist observers in carrying halibut (in an approved manner) to a designated area
where measuring occurs. Crew must also assist in release of halibut.

4. No sorting of catch in live tanks can begin until deck sorting of halibut is complete and the
observer on duty is present in the factory. Verification of this may require installation of an
indicator light device on deck that verifies that belts in the factory are not moving. Other such
devices for veification may be required.

5. Observers carry out basket sampling for species composition and PSC estimations for species other
than halibut.
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6. After a pre-determined trial period, the success of the HMAP program will be evaluated and the
NMFS/Council/TPHC will adjust halibut mortality for fishing under the program. According to
evidence from the Grid Sorting analysis and Dr. Ellen Pitkitch's (draft) research, halibut morrality
could be as low as 20-30% in a well-conceived and implemented program.

7. After the program is deemed to be successful, the Council can allecate halibut bycatch limits
" between the group of vessels in the HMAP program and vessels that, for whatever reason, elect not
to participate or are ineligible for the HMAP because of non-compliance with the prescribed
protocols.

Objectives of Proposal: (What is the problem?)

Each year, unnecessary halibut mortality occurs in trawl fisheries due to current procedures that are
used on most trawl vessels. These procedures are, in large part, due to requirements for VIP sampling.
In addition, long tows aimed at maximizing catch per tow cause higher halibut mortality. Many boats
could aim at maximizing the flow of fish through the factory over time by using shorter w0ws and
smaller codends. For some trawlers, smaller tows may not significantly reduce production and there is
an added benefit of allowing for a reduction in halibut mortality.

Regquirements for VIP sampling contribute to halibut mortality on trawl vessels because, under the
current regime, no sorting can occur until fish are lowered into a live tank. VIP sampling requirements
mandate that fish placed in live tanks can only be removed when they exit the tanks on conveyor belts
where basket sampling occurs. This increases mortality greatly. -~
It is commonly believed that the trawl industry can currently employ deck sorting on unobserved tows

if they desire to do so. This is impractical, however, for the following reasons. Under the present

regime, an observer may elect to sample any tow based on the random sampling protocol of the

Observer Program. The vessel skipper does not know in advance whether a tow will be sampled. This
makes it impractical for the crew to deck sort unsampled tows because the flow of work on the deck

would thus be largely dependent on the observer's determination (at the last minute) as to whether the

tow will be sampled. Because assistance from addtional crew members is needed to efficiently deck

sort halibut, this would entail tasking some workers (from the factory or elsewhere) to be available at a
moment's notice, depending on the direction of the observer.

Deck sorting unsampled tows would only be practical if the crew knew in advance whether the
observer intended to sample the tow. Yet advance knowlege is not provided to the skipper because
NMES believes it would bias the skipper's decision of where to fish. One additional reason why deck
sorting of unsampled tows does not occur is that it creates potential for misunderstandings and possible
accusations of illegal pre-sorting activities. These misunderstandings could result from a
miscommunication over whether a haul was going to be sampled or not. Most skippers and vessel
owners avoid any additional potential for misunderstandings and the potential consequences associated
with it.

Under the current regime halibut catches are estimated by basket samples. Due to the large size of

most halibut compared to target species, basket sampling is biased and likely introduces considerable -~
inaccuracy on a tow by tow or individual vessel basis, as demonstrated by the (draft) Pitkitch report.

2
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The proposed system would greatly increase accuracy because the halibut catch estimate would be

a based on a “whole-haul” count and all tows would be sampled.

Need and Justification for Council Action: (Why can't the problem be resolved through other
channels

- The Council must balance OY objectives against the Magnuson-Stevens mandate to reduce bycatch,
The industry can come forward with solutions it feels will accomplish both objectives effectively.
HMAP is such a system and it cannot be implemented by industry alone, or legally established on a
voluntary or ad hoc basis.

Foreseeable Impacts of Proposal: (Who wins, who loses?)
Halibut bycatches will be more accurately enumerated, halibut mortality will be reduced and this

means less halibut is required to fund the groundfish fisheries while allowing greater catches of
groundfish. The resource, halibut fishermen, and the groundfish fishery will benefit.

Are there Alternative Solutions? If so, what are they and why do you consider your proposal the
best way of solving the problem?
The industry has implemented efforts to avoid halibut bycatch such as Sea State with some success. It
could be that the greatest potential for additional improvement comes from reducing the bycatch
mortality of halibut as well as continuing to improve avoidance efforts. This proposal provides an
opportunity for committed members of the industry to reformulate fishing strategies and incorporate
incentives to reduce halibut mortality into their operations. The only other system under consideration
— to create such incentives is VBAs. HMAP may be more expeditions and easier to implement than
VBAs. HMAP does not involve the implicit allocation decisions that VBAs may involve. HMAP
could certainly be instituted as a stand alone program or in conjunction with VBAs.

Supportive Data & Other Information: What data are available and where can they be found?
Supporting materials for the Grid Sorting proposal, including at-sea study. Dr. Ellen Pitkitch's recent
study (draft document) on handling as a factor in halibut mortality. Results from Groundfish Forum's
EFP pollock catch reduction experiment where deck sorting was successfully conducted.

Jege



FISHERY MANAGEMENT PLAN AMENDMENT PROPOSAL
North Pacific Fishery Management Council

Please check applicable box(es):

[ 1 IFQProgram [ 1 GOA Groundfish FMP

[ ] Bycatch Reduction [ ] BSAICrab FMP

[ X] BSAI Groundfish [ 1] FMP Scallop FMP
Name of Proposer: Date:

United Catcher Boats August 15, 1997
Address:

1711 W. Nickerson, Suite B, Seattle, WA 98119
Telephone:

206/282-2599

Brief Statement of Proposal:
Implement a Bering Sea PSC cap for the groundfish pot fishery for red king crab in
Zone 1 and for bairdi tanner crab in Zones 1 & 2.

Objectives of Proposal: (What is the problem?)

Red king crab and bairdi tanner crab populations are currently at relatively low
levels. Crab fisheries have been impacted by these low stock sizes, such that
some fisheries have been closed and others have lower harvest guidelines. All
groundfish fisheries that have bycatch and mortality of these crab should be
regulated in order to reduce impacts of gear on crab stocks and thus promote
rebuilding of these crab species. Any reduction in mortality will slow the decline
of the crab stocks. In groundfish pot fisheries, red king crab mortality is
estimated at 37% and bairdi tanner mortality is estimated at 30%. Currently
there are not caps or any other restrictions on the amount of crab mortality that is
allowed in the groundfish pot fishery. The bairdi tanner crab population is
critically low. Caps should also be considered to reduce the bairdi tanner
bycaught by groundfish pot fishermen.

Need and Justification for Council Action: (Why can't the problem be
resolved through other channels?)

The Council is responsible for regulating bycatch in groundfish fisheries. Trawl,
longline, and pot gear used in fishing for groundfish in federal waters are all
under the Council’s jurisdiction.

Both the BS Groundfish and Crab Plan Teams have rated this proposal as high
priority in 1996.

Foreseeable Impacts of Proposal: (Who wins, who loses?)

Groundfish pot fishermen would be prohibited from fishing in Zone 1 or Zone 2 if
they exceeded their bycatch cap. The mortality of bycaught ciwb from the crab
savings areas would be limited to the cap amount. Since these areas are



important crab habitat and molting areas, the crab stocks would benefit from the
decreased mortality. Crab fishermen would benefit from decreased mortality of
bycaught crab.

Are there Alternative Solutions? If so, what are they and why do you
consider your proposal the best way of solving the problem?

Yes. The areas of high bycatch could be closed to groundfish pot fishing to
protect crab during the molting period and to decrease bycatch overall.
However, this does not allow as much flexibility as a PSC cap for groundfish pot
gear.

Supportive Data & Other Information: What data are available and where can
they be found?

Additional Analysis for Amendment 37 and EA/RIR for Amendment 41, May 10 of
1996 and March 28 or 1996

EA/RIR for Amendment 37, August 24, 1995

Crab Rebuilding Committee Report, April 1995

Signature:

Lk <. A

Brent Paine
Executive Director
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"7 " North Pacific Fishery Management Council ”

|GOA Groundfish FMP l
BSAT Crab FMP

[C:]] Scallop FMP
Name of the Proposer: Date:

Alaska Fisheries Conservation Group  Tom Casey, Executive Director 15 August 97

Please check applicable box(es):

Address:

P.0O. Box 910 Woodinville, WA 98072

Telephone:

Phone (425) 488-7708 Fax (425) 823-3964

Fishery Management Plan;
Bering Sca Aleutian Islands Groundfish FMP

Objectives of the Proposal: (What is the Problem?)

To close to on-bottom trawling the lower 10-minutes of latitude in the King Crab Savings
Area. More than 80% of last November’s directed king crab caich was taken out of the
KCSA. The 1997 rocksole and yellowfin sole fisheries were successfully conducted by on-
pog;mxlggvicrs even though they voluntarily stayed out of the lower 10-minutes of latitude
in

Need and Justification for Council Action; (Why can’t the problem be

resolved through other channels?)

BSAI red king crab stock re-building is a top priority of the NPFMC, The KCSA is a

small, but vital, area of red king crab abundance. By closing the entire KCSA to on-

bottom trawling, the NPFMC improves the probability of king crab stock recovery and

fishery performance.

Forseeable Impacts of Proposal: (Who wins, who loses?)

King crab fishermen win big. On-bottom trawlers lose marginally, if at all.

Are there Alternative Solutions? If 80, what are they and why do yon

consider your proposal the best way of solving the problem?

Reduce to zero the bycatch cap for on-bottom rawling in this area. Our proposal and this

alrternative achieve the same results,

Supportive Data & Other Information:

S (H '
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' North Pacific Fishery Man: pRImer N e

| Please check applicable box(es):

A - gnrq Program i
. ' Bycatch Reduction
~ Name of Progg‘sg;:bwib ,.Mm Date: 66{68{#7 ggsoil Groundfish Fnlcg
. Address: 'bw {600 : g.BSAI Cr;:@ FMP
| Home AK 15653 e

~ Telephone: 907 225-970( _
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Need and Justification for Council Action: (Why can't the problem be resolved through other channels?) |
Repuce  Bucach m Accormans v M%Nﬁ?u\) Sterans A
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GROUNDFISH & CRAB FISHERY MANAGEMENT PLAN AMENDMENT
PROPOSAL; NORTH PACIFIC FISHERY MANRGEMENT COUNCIL

DAVID HILLSTRAND Date: 7/22/97
BOX 1500

HOMER, ALASKA 99683

(987) 235-8706

Fisheries Management Plan:
BSAI Groundfish FMP - BYCATCH REDUCTION

Brief Statement of Proposal:

a. ldentify and close areas with High Baridi crab bycatch.

b. Analyze the economic joss to bottom trawling and Scaliop
dredging in these closed areas; compared to the recovery
and economic income to the crab fisheries; in each of these
closed area options.

c. The options being 50, 188 and 2008 crab per tow or dredge.

Objectives of Proposal:

1. ldentify Habitat areas with Baridi crab bycatch of 58, 180
and 2080 crab per tow and dredge.

2. Determine excessive bycatch; which identifies areas of
important Habitat, Close areas of High Crab Bycatch for the
Baridi crab stocks.

3. To rebuild the collapsed Baridi stocks in the BB/BS. To
create essential crab habitat areas for the recovery, and
future recruitment.

Need and Justification for Council Action: (Why can’t the
probiem be resolved ﬂlﬂ"lgll other channeils?)

1. The Baridi fisheries is collapsing with no recruitment in
sight.

2. Essential areas have been closed by the State of Alaska
and the NPFMC for other crab species such as in the GOA,
Pribilof Islands for Red and Blue King crab; and in the Bristol
Bay Red King crab fisheries, to rebuild these fisheries.
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3. It is appropriate to see an analisist request put in place
under the mandate from the new revision of the Magnuson
act being submitted to Congress; because area closures can
be identified from areas of high crab bycatch; from NMFS
bycatch gathering data in place already.

4. Habitat for food and growth is being extensively disturbed
from the natural state.

Foreseeable Impacts of Proposal: (Who wins, who loses?)

1. The study will show the savings in bycatch reduction of
Baridi and the economic loss to trawling and Scallop dredging
in economic analisist.

2. The closure will allow the area to return to the natural
state with no disturbance to schools of crab.

3. Bycatch will be lessened in sensitive areas, where high
density of crab exist in there habitat.

Are There Alternative Solutions? If so, what are they and
why do you consider your proposal the best way to solving
the problem?

1. Area closures are our conclusion to the rebuilding of the
Baridi fisheries along with reduced exploitation rates. They
will instantiy reduce crab bycatch by identifying areas of
high crab bycatch. Along with preserving essential habitat
for Baridi by showing the areas where they live in the BB/BS.
The other solutions are needed along with closed areas, and
will be proposed.

supportive Data & Other Information: IDhat data are
available and where can they be found?

1. The NPFMC has already done analisist on area closures, for
other crab species. The analisist showed areas of high crab
bycatch; which were closed.

2. NMFS Observer data gathering is ready to study and
identify areas of high Baridi bycatch.
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7~
3. This action is appropriate to consider with the mandate
from Congress.
4. Area closures are within the NPFMC ability to accomplish.
5. We can see on land that areas such as our National Parks
need to be set aside.

ro-—

Ssignature: David Hillstrand
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Name of Propser: WD Ng”ﬁrﬂ«){)

Address: :
&%:img& AR ??@0‘3
Telephone: @ 0')) 2\36 - %70 b

Fishery Management Plan: ..6-5,4 B?/AI" 626“1\)(37:’514 FMP

BrlefStatemeatofProposal DNME m‘ﬂ" 4'—?.9“5*2 wp ‘}‘ﬂ'l'b f:M%LliP\
SEGTIoNSG ; THEN “TRKine The CRAS Byestl tAPS For Reok;m 288,
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Objectives of Proposal: (What is the preblem?) EX%‘VE' CA}CJ'& o-{." CQAS ’)i\\ ONE
Momsuﬁﬂic\a) Place oF A LARE Zong, A %A

Need and Justxﬁcanon for Councll Action: (Why can't the problem be resolved through other changels?)
c,ons %2'17 Ras faemen e ‘repm»s N RS HBARE; oR Horsgds

%Wﬁ Eaasva%&e%ﬂzé 6P25°€3+hu"2$1'ommfn

Foreseeable Impacts of Proposal: (Wbowms who losa") . |
Both €2a@ AD Fsl] Piomieses BeaviErr Fzm;\ﬁt 6&&6-)'%67’@ N
fo L&vmb“:‘rocla N e ACEA P Futnge YEAES .

Are thereAlternauve Solutions? If so, what are they and why do you consxder your proposal the best way of solving

the problem" m

Supportive Data & Other Information: What data are available and where can they be found?

~ PERLONAL ORLERVAE OF HaaliNe opElaivis) auo B flaares

Signature: b GIO& %m
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TR
GROUNDFISH FISHERY MANAGEMENT PLAN AMENDMENT PROPODSAL l

NORTH PRCIFIC FISHERY MANAGEMENT COUNCIL

DAVID HILLSTRAND Date: 6/16/97
BOX 1508

HOMER, ALASKA 99683

(987) 235-8786

Chairman Richard Lauder

Cc-9 Magnuson-Steuens Act Provisions:
(c). Essential Fish Habitat: Progress report/initiate analysis

Brief Statement of Proposal:

1. e request an analysis on an area closure in the Bristol
Bay/Berring Sea far Tanner crab; Baridi, to trawling on the
bottom, and to Scaliop dredging.

2. ldentify areas with Baridi crab bycatch of 56, 180 and 200
crab per tow.

Objectives of Proposal:

1. To rebuild the collapsed Baridi stocks in the BB/BS. To
create essential crab habitat areas for the recovery, and
future recruitment of crab.

Need and Justification for Council Action: (Why can’t the
problem be resolved through other channels?)

1. The Baridi fisheries is collapsing with no recruitment in
sight.

2. Essential areas have been closed for other crab species
such as in the Pribilof Islands for Red and Blue King crab; and
in the Bristol Bay Red King crab fisheries, to rebuild these
fisheries.

3. Itis appropriate to see an analisist request put in place
under the mandate from the new revision of the Magnuson
act being submitted to Congress; because area closures can
be identified from areas of high crab bycatch; from NMFS
bycatch gathering data in place already.
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Foreseeable Impacts of Proposal: (Who wins, who loses?)

1. The study will show the savings in bycatch reduction of
Baridi and the economic loss to trawling and Scallop dredging
in economic analisist.

fire There fAlternative Solutions? If so, what are they and
why do you consider your proposal the best way to solving
the problem?

1. Area closures are our conclusion to the rebuilding of the
Baridi fisheries along with reduced exploitation rates. They
will instantiy reduce crab bycatch by identifying areas of
high crab bycatch. Along with preserving essential habitat
for Baridi by showing the areas where they live in the BB/BS.

Supportive Data & Other Information: What data are

available and where can they be found?

otER HabM P EAESR IR En it B P3RS W E L M S B MG LFad”” -~

bycatch; which were closed.

2. NMFS Observer data gathering is ready to study and
indentify areas of high Baridi bycatch.

2. This action is appropriate to consider with the mandate
from Congress.
5. Area closures are within the NPFMC ability to accomplish.

Signature: David Hillstrand
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FISHERY MANAGEMENT PLAN AMENDMENT PROPOSAL
North Pacific Fishery Managemeat Council

Name of Proposer: Date: 3/12/97

YUKON RIVER DRAINAGE FISHERIES ASSOCIATION

Adm: —~ = F= 5 ;
733 W--4TH AVE, #881 ANCHORAGE. AK 995017 =& 5. \f
Telephone:

e | 800-328-9437

Fishery Management Plan: . ——
BSAI GROUNDFISH - - e

Brief Statement of Proposal: .
LOWER THE CHINOOK BYCATCH TRIGGER OF 48,000 FISH TO 36,000 OR LESS

WITH AN OVERALL A SEASON PSC LIMIT OF 48,000.

ESTABLISH CHINOOK BYCATCH TRIGGER CLOSURES AND SAVINGS AREA FOR THE

B SEASON AS WELL AS A B SEASON PSC LIMIT OF X,000 FISH.
Objectives of Proposal: (What is the problem?)

CURRENT 48,000 KING BYCATCH TRIGGER IS SO HIGH AS TO BE MEANINGLESS.
HIGH 1996 BYCATCH OF KINGS IN SEPT.& OCT. MUST NOT BE REPEATED.

QUERALL PSC CAPS/LIMITS ARE ALSO NECESSARY

on for ction: (Why can't the problem be resolved through other channeis?)

SALMON RESEARCH FOUNDATION IS DISSOLVING FOR VARIOUS RtASONS NO
OTHER MECHANISMS~AVAILABLL TO REDUCE BYCATCH

Foreseeable Impacts of Proposal: (Who wins, who loses?)

COMMERCIAL, SUBSISTENCE AND RECREATIONAL USERS OF CHINOOK STOCKS
AS WELL AS ADF&G MANAGERS AND US/CANADA YUKON TREATY PROCESS WILL

BENEFIT. TRAWL INDUSTRY WILL HAVE TO ADJUST ITS FISHING PRACTICES.
Are there Alternative Solutions? If so, what are they and why do you consider your proposal the best way of solving
the problem? WONE FORESEEN. HOWEVER WE ARE WILLING TO WORK WITH TRAWL

INDUSTRY (AS WE DID AS PART OF S.R. FOUNDATION) TO CRAFT A PROPOSAL
- THAT WILL LOWER CHINOOK BYCATCH BUT STILL ENABLE INDUSTRY TO CATCH

STll;lgi';'o;‘tRweTléﬁtg §: t§ LBJ’OI'II!&:!OI] What data are available and where can they be found?

NMFS/AKR: BSAI FISHERY STATISTICS, BYCATCH BY TARGET FISHERY

~ e /g

DAN SENECAL-ALBRECHT, EXECUTIVE DIRECTOR

LRREFMAN



13 )

FISHERY MANAGEMENT PLAN AMENDMENT PROPOSAL
North Pacific Fishery Management Council

Please check applicable box(es):
[ 1 IFQProgram [X] GOA Groundfish FMP
[X] Bycatch Reduction [ ] BSAICrab FMP
[X] BSAI Groundfish [ ] FMP Scallop FMP

@@\E‘Nﬂ%

Name of Proposer: Date:
United Catcher Boats August 15, 1997

Address: Ae ! 5 1991
1711 W. Nickerson, Suite B, Seattle, WA 98119

Telephone:
206/282-2599

Fishery Management Plan: Bering Sea and Gulf of Alaska Groundfish FMPs

Brief Statement of Proposal:

1. Re-evaluate the methods in estimating the mortality of discarded trawl
caught halibut;

2. Establish regulations for handling techniques for quick release of trawl-
caught halibut; and,

3. Develop clear instructions and guidelines for on-board observers to
employ in determining halibut PSC mortality in the Bering Sea trawl
fisheries.

Objectives of Proposal: (What is the problem?)

1. The problem is that present methods for estimating halibut mortality in the
Bering Sea trawl fisheries are erroneous and result in halibut mortality being
over-estimated. The best scientific information suggests that the current
mortality rates assigned to the BSAIl and GOA traw! fisheries are not accurate.

Secondly, present regulations that require halibut to remain on-board a vessel
prior to observer action results in higher mortality. The objectives of this
proposal are to develop methods of accurately estimating mortality of trawl-
caught halibut and then to accurately assign mortality rates to the fleet. This will
greatly contribute to the sustainability of the halibut resource by reducing halibut
mortality in the trawl fisheries as well as assign accurate mortality rates of PSC
halibut in the Bering Sea trawl fisheries.

2. Re-analyze the Grid Sorting Amendment. Current regulations require
halibut to go down into the bins below deck so observers can account for halibut
taken in the trawl fisheries. The resuit is higher mortality rates and more dead
halibut. Halibut mortality with grid sorting is significantly less due to the fish
returning to the water as quickly as possible.



Need and Justification for Council Action: (Why can't the problem be
resolved through other channels?)

PSC mortality rates are currently established by the NMFS Regional Director
with input from the Council. The IPHC generally provides their advise to the RD
in the setting of halibut mortality rates in the Bering Sea trawi fisheries. The
need for such an action is found in the current inaccurate accounting procedures
and also present NMFS requirements of retaining halibut until enumerated by an
observer.

Foreseeable Impacts of Proposal: (Who wins, who loses?)

A reduction in halibut mortality is a savings to the trawl fleet and the directed
setline fleet due to a reduction in halibut taken in the trawl fisheries. More halibut
will be available to the setline fishery because mortality estimates of discarded
halibut are a factor in determining the guideline harvests of the directed fishery.
This also allows for the trawl fishery to harvest greater amounts of its directed
catch. The halibut resource benefits because of greater accuracy of fishing
mortality.

Are there Alternative Solutions? If so, what are they and why do you consider
your proposal the best way of solving the problem?

No.

Supportive Data & Other Information: What data are available and where can
they be found?

Practical Applications of Fishing and Handling Techniques in Estimating the

Mortality of Discarded Trawl-Caught Halibut, By Dr. Pikitch et al, University of

Washington Fisheries Research Institute; for the Alaska Fisheries Development
Foundation; February 25, 1997

EA/RIR Analysis of Grid Sorting Proposal, NPFMC, 1995

Various IPHC documents

Signature:

/R



GROUNDFISH FISHERY MANAGEMENT PLAN AMENDMENT
North Pacific Fishery Management Counc

Date:  August 15, 1997
Name of Proposer: United Catcher Boats
Address: 1711 W. Nickerson, Suite B, Seattle, WA 98119

Telephone: 206/282-2599
FMP: Groundfish Fishery of the BSAI;
Groundfish of the Gulf of Alaska

Brief Statement of Proposal: This amendment proposal would allow

NMFS to close fisheries on 24 hours notice by announcing the
closure through standard, specified means, such as the NMFS
electronic BBS, internet homepage, telephone hotline, etc., if
advance filing in the Federal Register was not possible. A
closure notice would be filed in the Federal Register as soon as
practicable after the closure date.

Objectives of Proposal: Regulations now require NMFS to file a

notice of closure in the Federal Register, which cannot occur on
weekend days or holidays. The four hour time difference between
Alaska and Washington D.C., where the Office of the Federal
Register (OFR) is located, exacerbates the problem. NMFS must
make projections of fishery closure in advance, and frequently
cannot wait until the most current weekly data are available to
make a more accurate closure decision, simply due to the
exigencies of the Federal Register schedule. The increased
number and short duration of many fisheries, as well as the
advent of daily electronic reporting, make it critical that NMFS
be able to close fisheries on short notice, using very current
data.

Need and Justification for Council Action: A plan amendment is

needed to change the requirement for advance Federal Register
filing of closure notices. Council and industry support of
closure announcements through specified distribution channels is
also important.

Foreseeable Impacts of Proposal: Benefits include improved

precision in fishery closure dates, fewer underages and
subsequent reopenings, and fewer overages. Enforcement of a
closure announced through standard means, but not yet filed with
the OFR, may be more difficult, if NMFS must prove actual notice
to the industry. However, the high level of compliance with
fishery closures at the present time, which are announced by news
release and distributed electronically and by fax, indicates the
effectiveness of those notification means in the North Pacific
groundfish fishery.



Are there Alternative Solutions? If so, what are they and wﬁf do
You consider your proposal the best way of golving the problem?:

The status quo is not acceptable, and the problems will increase
as electronic reporting and increased daily monitoring make
timely data available on a continuous basis throughout the course
of a fishery. The current system has two undesirable
congsequences. First, if NMFS projects fishery closures on a
short, fast paced fishery, an underage frequently occurs,
resulting in lost revenue to the industry and the need to reopen
the fishery for an even shorter duration. Second, if NMFS
determines on Friday that a fishery should close Saturday,
Sunday, or Monday (of a holiday weekend) the fishery cannot be
closed until the next working day when the OFR is open, resulting
in a quota overrun. No other alternatives to the proposed
amendment have been identified.

Supportive Data & Other Information: NMFS has fishery catch and
closure information, and information about procedures and
limitations of closure notice filing. Precedence exists for the
proposed approach of notifying the public of fishery closures in
regulations governing the Pacific Coast salmon and groundfish
fisheries.

Signature: %/_ C é/h‘;\—

~
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June 10. 1997

Mr. Richard B. Lauber. Chairman

North Pacific Fisheries Management Council
605 West 4th Avenue Suite 306

Anchorage. AK 99501

BY FAX: 907-271-2817
Dear Mr. Lauber,

1 am 2 Washington resident that owns and operates. pacl time. a 58 foot Truwl vessel operating out of
Sand Point. Alaska. We have fished Cod and Pollack since 1990. What we expericnce when cver there is
a Gulf opening. that does not coincide with a Bering Sea opeaing, is an influx of large boats from the
Bering Sea. These boats severely diminish our time and quota for Poliack. Ido not support any more
faws or restrictions. but I do support Guif and Bering Sea openings that will mirror each other.

There is no advantage to havivg a June opening if we could harvest that same quota in September. 1
understand the quarterly quota in the Guif addresses the sea lion issue. What is the difference between the
Gnuif and the Bering Sea where there is an A-B season in place? 1f the Bering Sea and the Guilf opened at
the same time. | believe most of our concerns would be addressed.

Thank you for your time.

Sincerely.

IO

John T, Evich

F/V Karen Evich

2051 North Shore Rd.
Bellingham, WA 98226
FAX (360) 67]-1681
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Name of Proposer: Groundfish Forum

FISHERY MANAGEMENT PLAN AMENDMENT PROPOSAL

North Pacific Fishery Management Council Please chock applicable box(es)

QO 1FQ Program

Q Bycatch Reduction

& BSAI Groundfish FMP
@ GOA Groundfish FMP
\ O BSAI Crab FMP

Address: 4215 21st Ave West Suite 201, SktH C

Telephone: 206 301-9504
Fishery Management Plan: BS/AI Groundiyel i inelrdeGOA Groundfish)

Brief Statement of Proposal: Program to control trawl effort via Species Endorsements
Existing fishery participants are greatly impacted when vessels with larger catching or processing
power enter fisheries in which they have not previously participated and catch significant
quantities of fish in a short period of time. Large vessels move into non-traditional fisheries for
many reasons (decrease in the TAC for their normal target species, improvements in processing
equipment or new product forms, need for additional fishing days). These shifts in effort can
preempt current fishery participants who depend upon a reasonable opportunity to fish. Those
impacted vessels may try to make up lost revenues in other fisheries and this creates a chain
reaction of "spill over" effects.

Effort shifts are already occurring with increased frequency in the fisheries of the North Pacific.
An unprecedented wave of effort shifts will be set into motion if the BS/AI pollock TAC decreases
significantly. Large effort shifts mean increases in effort in fully capitalized fisheries, creating
several undesirable effects such as poor utilization of target catch or bycatch caps, and TAC and
PSC overages. Measures to prevent large influxes in effort would help to avoid these undesirable
effects on utilization and bycatch. The species endorsement system described in this proposal
provides an outline for the Council to create a measure of protection from effort shifts and

associated negative effects on the fishery.

Proposed Amendment to Current LLP System: Species Endorsements:
Create an effective species endorsement system and amend it to the License Limitation Program

(LLP effective in 1998).

Examples of Potential Options:

Trawl or fixed gear licenses:

1. Amend LLP to include a "trawl” or "fixed gear" designation for existing LLP area-specific
licenses

2. Amend LLP to include gear-specific designations for existing LLP area-specific licenses (trawl,
longline, pot, etc.) .

Qualification CUriteria: For a given target species or target species group, vessels are granted
species endorsements to reflect current and historic participation as well as economic dependence.
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Note: The ies endorsement system should not exempt vessels from IR/IU requirements.
Vessels are required to retain bycatches of TR/IU species (up to the required N

even if they do not possess a species endorsement for those species.

Options:

. 1. Endorsements are granted to vessels for target species or target species groups that make up
a percentage of the vessel's catch during the qualifying period. To receive a species
endorsement (or endorsement for a group of species), X percent of the vessel's overall catch
during a qualifying period must be comprised of that species or group of species (see
qualifying period below).

2. All trawl vessels are required to have species endorsements.

3. Trawl catcher vessels under 125 ft are not required to have species endorsements to target
species or species groups in BS/AI or GOA

4. Trawl catcher vessels under 125 ft are not required to have species endorsements to fish in
BS/AI and/or GOA (assuming GOA included in Species Endorsement Plan)

Qualification Period:

The Council should establish this to reflect current and historical participation and economic

dependence on species or groups of species. A year or suite of years could be used. The qualification
period must be a period of time prior to August of 1997. It is believed that any system that would have

a qualification period based on future catches would create incentives for effort shifts and speculative
landings which would aggravate the current situation. N

Disposition of Species Endorsements:
1. Tradable
2. Non-tradable

Objectives of Proposal: (What is the problem?)
Shifts in effort between trawl fisheries can create devastating economic effects on existing fishery
participants who depend on reasonable fishing opportunities. Effort shifts that occur under the
current management system create several undesirable effects such as poor utilization of bycatch
caps as well as TAC and PSC overages. Effort shifts can reduce yields from fisheries because in-
season management is forced to employ extra-conservative estimation and extrapolation
techmiques to ensure that TACs are not exceeded. The brief openings and reopening that in-season
management is forced to use cause efficiency losses for participants who must guess how long
fisheries will last and when they will be reopened.

The NPFMC recognizes that the trawl fisheries are overcapitalized. Recently, effort from pollock
factory trawlers has increased in non-pollock fisheries such as yellowfin sole and especially Atka
mackerel. In the case of Atka mackerel, just four pollock factory trawlers garnered 40% of the
Central Aleutians Atka mackerel quota in about two weeks during 1997.

H&G fishermen and the catcher vessel sector in the Gulf of Alaska have already been impacted by ™
this expansion of pollock factory trawlers. Related ripple effects are created by H&G vessels

2
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shifting effort in response to the expanded fishing patterns of pollock factory trawlers. Measures
need to be developed to control this situation before the problem increases dramatically. A Species
Endorsement system needs to be in place when and if the BS/AT pollock TAC decreases as a result
of a temporary downturn in the pollock biomass. The requirements of the pollock fleet for raw fish
could easily overwhelm other groundfish fisheries.

The objective of this proposal is to develop 2 more comprehensive system 10 control effort shifts
and spill over effects than the "band aid” approaches that are currently in place. Existing measures,
such as "stand down" regulations, will be ineffectual if the pollock TAC decreases significamtly
because the cost of waiting a week or ten days before starting to fish will be small compared to the
need for additional revenues.

Need and Justification for Council Action: (Why can't the problem be resolved through other
channels?)

The current system offers little or no effective protection from the negative effects of effort shifts.
A system needs to be in place to regulate the amount of effort flowing into groundfish fisheries so
fisheries are easier to manage on an in-season basis. Benefits from spreading effort between target
fisheries are: longer seasons and more efficient allocation of capital assets between target fisheries,
more productive utilization of bycatch caps, and increased stability in the industry. In this way, the
industry's investment in the future of the fishery can be undertaken more rationally and all sectors
are treated fairly.

The proposed License limitation plan scheduled to become effective next year is not species or
target-specific. License Limitation grants licenses by “catcher vessel” or "catcher processor”
designations, and a processor or catcher designation can be used on either type of vessel. This
leaves open an avenue for increasing trawl effort through, for example, the purchase of one of the
relatively abundant inactive longline CP licenses which can be used on a trawl vessel of equal
length that is brought into the North Pacific fishery. For this reason, License Limitation alone does
little or nothing to prevent increases in effort and effort shifts that frequently occur in
overcapitalized fisheries.

ITQs might have been effective at controlling spill over effects but they will not be allowed for the
next three years. It is not even known if ITQs would prove effective in multi-species trawl
fisheries such as flatfish. Existing measures such as "stand downs" between trawl fisheries are
already insufficient for controlling effort and these measures will be grossly inadequate ifa
decrease in pollock TAC occurs. If the Council does not take action now to develop some
protection from spill over effects, a great deal of the Council’s future time and energy will be
consumed developing "band aid" fixes that attempt to resolve problems from effort spillovers.

Foreseeable Impacts of Proposal: (Who wins, who loses?) _
1. Effort shifts will be more controlled and predictable, thus existing participants will have at

least some protection in their core fisheries.

2. Effort will be spread more evenly between fisheries and participants can be more easily
identified.
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3. In-season management will be able to manage TACs and PSC caps more effectively
because fisheries will not be dramatically affected by large effort increases and swings. 7N

4. Bycatch caps and TACs will be utilized more effectively and wisely because the chaos that
currently dominates many fisheries will be reduced. Some of the incentives to "race to fish"
thar currently exist will decrease because the incentive to fish faster is, in part, attributable
to the fear that more boats will enter the fishery in the near future.

Are there Alternative Solutions? If so, what are they and why do you consider your proposal the
best way of solving the problem?
As explained before, IFQs are not possible for at least 3 years, and stand downs are “band aids”
that cannot offer protection when there are large incentives for effort shifts. The proposed LLP is
offers no real protection from effort shifts and may allow for increases in overall effort.

Supportive Data & Other Information: What data are available and where can they be found?
NMES Data on increasing percentage of TACs going to pollock catcher/processors in yellowfin
sole and Atka mackerel. NMFS check in report to evaluate shifts in targer species for large vessels
and effort patterns within existing fisheries. NPFMC's problem statements and rationale for
creating the LLP system. The EA/RIR analysis for LLP, where the analysis demonstrates that

effort is not effectively limited by LLP.

m&&__ ~



FISHERY MANAGEMENT PLAN AMENDMENT PROPOSAL
North Pacific Fishery Management Council

Please check applicable box(es):
[ ] IFQProgram [
[X] Bycatch Reduction [
[x ] BSAI Groundfish [

BSAI Crab FMP

X] GOA Groundfish FMP
]
]  FMP Scallop FMP

Name of Proposer:
dave fraser

Address:
PO. Box 771 Pt. Townsend WA, 98368

Telephone:
360-385-6248

Fisheries Management Plan:
BSAI/GOA Groundfish & Crab

Brief Statement of Proposal:
Amend the LLP to disallow the use of trawl gear by any vessel which had not made landings of
trawl caught fish before June 17th 1995.

Objectives of the Proposal: (What is the problem?)

The LLP does not provide for gear endorsements. Any fixed gear vessel can upgrade to trawl gear.
This represents a huge potential capacity increase. LLP also liberalized the crossover provision of
the Moratorium which was gear specific and opened up a new vector of capitalization. Bycatch
problems in the trawl fisheries are exacerbated by the race for fish and the crowding of the
grounds. More effort in the trawl fisheries will make bycatch problems more difficult to resolve.

Need and Justification of Council Action: (Why can't the problem be solved through other
channels?)

The council considered a motion to do so in the final hours of the LLP debate, but the motion was
withdrawn due to lack of analysis of the option.

Foreseeable Impacts of the Proposal: (Who wins, who loses?)
Winners include those who want to limit capacity increases and control bycatch levels

Are the Alternative Solutions? If so, what are they and why to you consider your proposal
the best way of solving the problem?

Individual Bycatch Quotas allocated on the basis of past participation in the trawl fishery would be
a solutions that would have the effect of limiting further entry into the trawl fishery. However, it is
unclear how expeditiously such a program will be adopted.

Supportive Data & Other Information: What data are available and where can they be
found?
Past analysis of LLP and Individual Bycatch Quota proposals.
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FISHERY MANAGEMENT PLAN AMENDMENT PROPOSAL
North Pacific Fishery Management Council

Please check applicable box(es):
[ ] IFQProgram [
[X] Bycatch Reduction [
[ 1 BSAI Groundfish [

BSAI Crab FMP
FMP Scallop FMP

X] GOA Groundfish FMP
]
]

Name of Proposer: dave fraser

Address: PO Box 771 Pt. Townsend WA, 98368

Telephone: 360-385-6248

Fisheries Management Plan:
BSAI/GOA Groundfish

Brief Statement of Proposal:
Amend the LLP to allow use of MW trawl gear in the EGOA east of 140 degrees.

Objectives of the Proposal: (What is the problem?)

Because a bottom trawl only restriction was never considered by the council during the LLP
analysis, OY will not be acheived for species such as POP, O-Rock, and the off shore component
of Pelagic Rock if the Secretary of Commerce approves the all trawl ban portion of Amendment
39.

Need and Justification of Council Action: (Why can't the problem be solved through other
channels?)

The problem could be solved if the Secretary disapproves the the trawl ban portion of Amendment
39.

Foreseeable Impacts of the Proposal: (Who wins, who loses?)

There are no losers by allowing MW trawl for these species. There are no bottom impacts on
benthic habitat. There is no significant bycatch of Shortraker, Rougheye, Thornyheads or Halibut
which might concern competing fixed gear users.

The winners are those trawlers who would be able to harvest some of the species they have
depended upoon fishing in the EGOA in the past.

Are the Alternative Solutions? If so, what are they and why to you consider your proposal
the best way of solving the problem?
No, unless the Secretary disapproves the the trawl ban portion of Amendment 39.

Supportive Data & Other Information: What data are available and where can they be
found? .

Observer data from vessels fishing the EGOA this year shows that Pelagic gear can be used
effectively for these species without bycatch problems.



FISHERY MANAGEMENT PLAN AMENDMENT PROPOSAL
North Pacific Fishery Management Council

Please check applicable box(es):

[x ] IFQProgram [X] GOA Groundfish FMP
[X] Bycatch Reduction [x 1] BSAICrab FMP

[x ] BSAI Groundfish [ ] FMP Scallop FMP

Name of Proposer:
dave fraser

Address:
PO. Box 771 Pt. Townsend WA, 98368

Telephone:
360-385-6248

Fisheries Management Plan:
BSAI/GOA Groundfish & Crab

Brief Statement of Proposal:
Begin analysis of a Comprehensive ITQ program for groundfish and crab, to be ready to have a
complete program to submit to the SOC at the end of the congressional moratorium on ITQs.

Objectives of the Proposal: (What is the problem?)

The LLP does allows for thousands of licenses beyond what actually participate in the fishery.
This represents a huge potential capacity increase. Bycatch problems in the fisheries are
exacerbated by the race for fish and the crowding of the grounds. More effort in the fisheries will
make bycatch problems more difficult to resolve.

Need and Justification of Council Action: (Why can't the problem be solved through other
channels?)

The EA/RIR for Amendment 39 made it clear that the underlying problem was overcapitalization
and almost none of the other 14 facets of the problem can be addressed effectively by LLP. LLP
was to be a 1st step. ITQs were according to the analysis, the alternative most likely to address the
root problem. Its time to move on with the councils commitment to the next step.

Foreseeable Impacts of the Proposal: (Who wins, who loses?)
Winners include those who want to limit capacity increases and control bycatch levels

Are the Alternative Solutions? If so, what are they and why to you consider your proposal
the best way of solving the problem?
No.

Supportive Data & Other Information: What data are available and where can they be
found?
Past analysis of LLP, CRP, and Individual Bycatch Quota proposals.

Dave Fraser
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FISHERY MANAGEMENT PLAN AMENDMENT PROPOSAL
North Pacific Fishery Management Council

Please check applicable box(es):
[ ] IFQProgram [x] GOA Groundfish FMP

[ ]  Bycatch Reduction [x ] BSAICrab FMP
[x] BSAI Groundfish [ 1 FMP Scallop FMP

Name of Proposer: @@
dave fraser @0 M@
Address: PO. Box 771 Pt. Townsend WA, 98368 Ak 4 5 89
Telephone: 360-385-6248

Fisheries Management Plan:
BSAIGOA Groundfish & Crab

Brief Statement of Proposal:
Extend the current Moratorium for an additional 3 years.
Objectives of the Proposal: (What is the problem?)

The moratorium will expire after 1998, and the LLP plan which the council adopted has serious
deficiencies which may result in it’s being sent back to the council.

Need and Justification of Council Action: (Why can't the problem be solved through other
channels?)

It is important that there be some constraint on open access to the fishery until a program that
really addresses overcapitalization is developed by the council and approved by the Secretary.

Foreseeable Impacts of the Proposal: (Who wins, who loses?)

Those who fail to qualify for the Moratorium lose. Those who don’t want a new wave of entry in
overcapitalized fisheries win.

Are the Alternative Solutions? If so, what are they and why to you consider your proposal
the best way of solving the problem?

The Secretary of Commerce could do a partial approval of the GQP portion LLP program and

return it to the council for the development of a of a point system for measuring dependency that
would truly limit entry in a fair and equitable way, while actually dealing with overcapacity.

Supportive Data & Other Information: What data are available and where can they be
found? (

The record for LLP is an additional data source.
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FISHERY MANAGEMENT PLAN AMENDMENT PROPOSAL
North Pacific Fishery Management Council

Please check applicable box(es):
[ ] IFQ Program [
[ ] Bycatch Reduction [
[X] BSAI Groundfish [

X] GOA Groundfish FMP
]  BSAI Crab FMP
] FMP Scallop FMP

Name of Proposer:
dave fraser

Address:
PO Box 771 Pt. Townsend WA, 98368

Telephone:
360-385-6248

Fisheries Management Plan:
BSAI/GOA Groundfish

Brief Statement of Proposal:

Adopt a requirement for registration, check-in, and daily reporting for fisheries which meet certain
criteria, which would prohibit retaining a plurality or majority of a species or species group for
which a vessel has not registered. (See attatched sheet for details.)

Objectives of the Proposal: (What is the problem?)

To allow better real time quota monitoring by NMFS, and timely extensions of fishing seasons
when premature closures are announced. (During the 97 Aluetian Pollock fishery there were 4
openings due in large measure to NMFS uncertainty about effort)

Need and Justification of Council Action: (Why can't the problem be solved through other
channels?)

Under the current system NMFS has no way of knowing how much effort will be deployed in a
given fishery before it opens, thus it must project ‘worst case' scenarios which in turn results in pre-
mature closures. The flip side of this problem is that there have been quota over-runs as well.

Foreseeable Impacts of the Proposal: (Who wins, who loses?)

The fleet as a whole will be winners in that quotas will be more fully harvested and the costs of re-
crewing for a mop-up opening will be avoided. Individual vessels have in the past benefited by
being in the area at the time of a late re-opening, in which they have reaped the benefit of reduced
competition for the balance of a quota. These vessels would lose, however, no one can be sure of
reaping these 'windfall' benefits.

There will be increased reporting costs, however, in many fisheries the fleet has all ready
undertaken daily reporting on a private basis.

Are the Alternative Solutions? If so, what are they and why to vyou consider your proposal
the best way of solving the problem?



ITQs would make this problem moot, along with many other symptoms of open access
management. While this has been widely recognized, and is supported by extensive background
work by council staff and others, as the optimal approach to the overall problem of the ‘tragedy of
the commons', various political realities make near term adoption of this solution unlikely.

Supportive Data & Other Information: What data are available and where can they be
found?
A review of catch data and fishery closure information is available at the NMFS-AK WWW-site.

Further Details of the Proposal:

This proposal would require pre-registration , check-in, and daily reporting for fisheries which
meet certain criteria. It also provides for timely re-openings when pre-mature closures occur and
feedback of real time fishery status information to the fleet.

Criteria

These criteria would be related to NMFS's estimate of the duration of the fishery under conditions
of maximum projected effort. A fishery would be defined by area, based either on a TAC
category or a PSC category. (i.e.. The rockfish fishery in the Al area might close based on the
attainment of its halibut PSC, or the POP component might close based on its TAC.) The proposal
would also give NMFS the authority to require daily reporting of catch for all vessels including
catcher vessels at the point in the fishery the RD believes such reporting is necessary to close on
target.

If NMFS estimates a fishery would have a duration of less than two weeks, it would announce at
least ten days prior to the opening that pre-registration would be required. The requirement to
register and do daily reports would also apply in-season to fisheries for which NMFS estimates
that less than two weeks remain.

Registration

Vessels would be required to pre-register for such a fishery at least 48 hours in advance of
checking into such a fishery and to give an intended check-in date/time.

For fisheries for which NMFS determines in-season that less than two weeks remain, vessels would
have 72 hours to register to remain in the fishery upon such an announcement by NMFS.

Check-In

A vessel would further be required to check-in to the fishery before commencing fishing.
The act of checking into a fishery would define the beginning of a new trip.



A vessel not registered for a fishery would not be allowed to retain a plurality of the species or
species group which defines that fishery. (The point here is not to prohibit retention of amounts
greater than the DFS - 1.e.: 20% for P Cod - and thus create a conflict with IR/IU, but to prevent
vessels from having such a species or species group be its primary target without registering.)

A vessel need not check-in to a fishery for which it has pre-registered. However, it would not be
allowed to fish in any other groundfish fishery for 48 hours after de-registering, unless such de-
registration occurred 48 hours prior to its declared intended check-in date/time.

Example: Assume POP in the Al is opening July st at 1200hrs, a vessel would need to register on
or before June 29th at 1200hrs, for a July 1 check-in. Assume the vessel was participating in a
YFS fishery, and had pre-registered on June 27th, then decided for some reason not to switch
fisheries. The vessel could continue fishing YFS uninterrupted as long as it de-registered by June
2th. If the vessel made the decision on July st not to enter the POP fishery, and de-registered at
that point, there would be a 48 hour period during which it could not participate in any groundfish
fishery.

The intent of this provision is to prevent speculative registration for fisheries which would
undermine the utility of this mechanism to NMFS for predicting effort.

Reporting

Reporting requirements for catcher processors would be the same as they are now, or as they may
be modified by the pending requirements for electronic reporting, except that the requirement
would be daily rather than weekly. Catcher vessels would be required to send estimated catch data
based on their daily logbook via a designated reporting agent ( i.e.: a processor or home office,
allowing vessels without Sat-Com capabilities to report catch data by radio to be forwarded to
NMEFS.) Catcher vessels in a fishery to which is defined based on a PSC category, and which are
carrying an observer, could also be required to relay relevant observer data on PSC rates.

Re-Openings and Reports to the Fleet

Additionally, NMFS would be required to process such reports within 36 hours of the close of a
fishery and announce a re-opening (if appropriate) within 48 hours of the closure.

NMFS would be required to make announcements of in-season registration requirements on a
schedualed broadcast on 4125 SSB from its Dutch Harbour and Kodiak offices, and by 'fleet-net'
Sat-Com transmission. NMFS would also be required to provide timely status reports on the
progress of fisheries to which these requirements apply by the same means.
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GROUNDFISH FISHERY MANAGEMENT PLAN AMENDME&T PROPOSAL
North Pacific Fishery Management Plan

Name of Proposer: Greenpeace
‘Address: 4649 Sunnyside Ave N
Telephone: (206) 632-4326

- Fisheries Management Plan: e
-~ "BSAI Groundfish

Brief statement of Proposal:
Implement management measures to ensure
exploitation rate for Atka Mackerel does not exceed 10-15%.

ijectives of Proposal.

Given that the 1996 Biological Oplnlons for BSAI and GOA
admitted that currently "management measures cannot ensure
that the amount of food available to sea lions will not be
diminished by fishing®", this proposal would serve to
eliminate the potential for fishery-induced negative impacts
on Steller sea lion populations by reduclng localized
depletions of Atka Mackerel, a major sea lion prey source in
the Aleutian Islands. :

Justification for Council Action:
The Council manages the Atka Mackerel Flshery and is charged
with maintaining viable stocks, which is essential to the

-~ " fishery and to marine predators on mackerel,

Foreseeable Impaots of ?roposal.
The Atka Mackerel fishery is concentrated in the Sequam Pass
area, this amendment would spread fishing effort into other
areas, which would alleviate pressure on local mackerel
stocks and reduce some flshery—lnduced pressure to sea llons
in the Sequam Critical Habitat Foraglng Area.
Micromanagement of the atka mackerel fishery would allow for
exploltatlon rates based on local abundance, so that
exploitation levels do not exceed local biomass levels.

Possible Alternative solutions:
Redistribute the Atka Mackerel fishery to utilize other
areas and reduce the pressure on the Sequam Pass Stock by

. redueing TAC.

supportive pata and Other information:

Recent analysis of CPUE. data from the western GOA/Aleutian
Atka Mackerel fishery indicates that concentrated fishing on
localized schools of fish can indeed cause depletion of the
local prey base. Although the overall allowable
exploitation rate is set at 10-15%, since effort is
concentrated in one area, the localized exploitation rate
based on CPUE for Atka Mackerel is actually 55-91%. (Do
Trawl Fisheries off Alaska Create Localized Depletions of

o~ Atka Mackerel, Pleurogrammus monopterygius? L.W. Fritz.

1997. NMFS, AFSC)
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GROUNDFISH FISHERY MANAGEMENT PLAN AMENDMENT PROPOSAL '23
North Pacific Fishery Management Plan

Name of Proposer: Greenpeace . ' . :
. Address: 46492 Sunnyside Ave N, Seattle, WA 98103
- Tglephone: (206) 632-4326 .

~ .Pisheries Management Plan:
~_-BSAI Groundfish

. Brief statement of Proposal: '
'Restrict factory trawlers from the Catcher Vessel
Operational Area (CVOA) during the "A" Season and prohibit
displaced trawlers from moving to other areas of critical
habitat outside the CVOA. : ' :

Objectives of Proposal: :

The CVOA (163 W-168 W) extensively overlaps the at-sea
Critical Foraging Habitat area (164 W-170 W) of endangered
Steller sea lions in the southeastern Bering Sea, and
restricting factory trawling in this area during winter
would alleviate fishery-induced pressure from prey removals
on foraging sea lions, aiding their overwinter foraging '
success and survival. '

Justification for Council Action:
The Council created the CVOA under Amendment 18 to the BSAI
FMP 1992 and is charged with managing fisheries in this

/™~ = area.

Foreseeable Impacts of Proposal: .

A small percentage of the total pollock fleet would be
displaced by this restriction, but the removal of large
factory trawlers would help to disperse the concentration of
fishing ‘effort occurring in this area. Shorebased trawlers
would benefit from not having to compete with the larger
capacity of the factory trawlers. Foraging sea lions would
benefit from reduced competition with the fisheries for a
crucial nutritional prey item. Pollock recruitment would
benefit from decreased pressure on spawning stocks.

Possible Alternative Solutions:

Reduce the amount of TAC allocated to the Roe season for
pollock from 45% to 25%, which would decrease fishery
removals from the spawning stock and reduce the
concentration of fishing effort in the CVOA.

supportive Data and Other Information:

Pollock removals in the critical habitat areas of the
southeastern Bering Sea and AI. (much of which is overlapped
by the CVOA) have increased dramatically since the late
1970s from an average of 200,000 mt to over 800,000 mt in
the mid-1990s. Catch in critical habitat has occurred
increasingly in the winter and on spawning pollock. 45% of

= the BSAI TAC, about 500,000 mt, is taken in the first

_ quarter of the year much of it in Steller Critical Habitat
in the southeastern Bering Sea where sea lions were most
abundant and where they have suffered a more than 90%
decline since the early 1970s.
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The 1mpcrtance of spawning pollock to foraging sea lions was
reported by NMPS scientists .back in 1990 in a February Memo -
from Howard Braham to Joe Terry:
"Our research indicates that the recent declines in sea lion
abundance in Alaska are linked, at least in part, to changes
- in either the gquality or quantlty of prey available. We are
"~ concerned that walleye pollock rte fisheries may. be :
.-. "contributing to these declines for at least the followinq
: reasons: 1) these fisheries .target on dense aggregations of
gravid female. Walleye pollock, which for sea lions are easy
to catch (because of their concentration) and may be the
most nutritional form of pollock. 2) these fisheries occur
in the late winter and early spring, a time when pregnant
adult, and newly weaned juvenile sea lions would be very
vulnerable to nutritional stress.. .we must support any
proposal which would increase prey for sea lions."

An assessment of the impacts of the ‘CVOA cited "considerable
. overlap in size distributions of pollock taken by the .
fishery and those eaten by Steller sea lions" (AFSC
Processed Report 95-04, 1995). Studies of the stomach
contents of dead sea lions incidentally taken in the large
pollock trawl fishery in the Shelikof Strait of the
mid-1980s indicated that females and juvenile males were
feeding on the same size fish (approx. 39-42 cm average
1ength) during the pericd of peak concentration during the
spawnlng season (Incidental mortallty of northern sea lions: f
in Shelikof Strait, AK. T. Lcughl;n and R. Nelson, Jr. 1986. ™
Mar. Mam. Sci. 2).

Research indicates that sea lions and the fishery compete
directly for pollock and this competition should not be ‘
taking place in the critical foraging habitat of an.
endangered speczes during a crucial time of year. The 1996
Blologlcal Oplnlons for the BSAI/GOA note that studies

- indicate that feeding trips are much more extensive for the
declining sea lion populatlon during the winter, which.
supports the hypothesis that winter is a critical time for
Steller sea lion foraging.






