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AGENDA D-3

JUNE 2008
MEMORANDUM
TO: Council, SSC and AP Members
FROM: gh’is fl.’“"‘]’). / ESTIMATED TIME
XECUtive DIrccto;] 6 HO[JRS
DATE: May 28, 2008 ALL D-3 ITEMS

SUBJECT: Miscellaneous Groundfish Management

ACTION REQUIRED

(a) Review committee recommendations on other species analysis.

(b) Review GOA salmon and crab bycatch discussion paper (Council only).
(c) Receive report on gear modification research.

(d) Review discussion paper on Amendment 80 sector cooperative criteria. (T)
(e) Report on halibut excluder EFP.

BACKGROUND

@a) Review committee recommendations on other species analysis and take action.

In 2005, the Coun.cil initiated' an | April 2005 Other Species Alternatives for Analysis
analysis of a large suite of alternatives . .
to separate some or all of the Alternative .- No A.Ctlon“ I

Alternative 2,  Eliminate “other species” assemblage and
component groups from the other

: . manage squids, skates, sculpins, sharks, and
species complex in the GOA and BSAI octopi as separate assemblages.

groundfish FMPs (see box). It wWas | Ajernative3. Manage only BSAI skates and BSAI and GOA
subsequently decided that these sculpins as separate assemblages.

alternative actions should be separated | Alternative 4. Manage only BSAI skates as separate assemblage
into multiple analyses on separate | AlternativeS. Add grenadiers to BSAI and GOA TAC
timelines. The Council identified specification process:

preliminary priorities after it reviewed Option 1. in a separate assemblage

two staff discussion papers in February Option 2. in the other species assemblage

2008. The Council tasked its Non-

Target Species Committee with reviewing and commenting on those preliminary priorities: 1) move
BSAI and/or GOA squid into the forage fish category; 2) move BSAI and/or GOA octopus into the
forage fish category or remove it from the FMPs and defer management to the State of Alaska; 3) do not
add grenadiers to the TAC specification process; and 4) separate the remaining proposed alternatives into
distinct BSAI and GOA amendment packages. The committee added a review of the forage fish complex
to its April 23, 2008 agenda after unusually high harvests of eulachon around Kodiak resulted in
numerous enforcement actions on the trawl fleet.




Committee minutes are provided under Item D-3(a)(1). An excerpt of committee recommendations for
setting priorities for action is listed below. Draft action plans are provided for the first two recommended
priorities (BSAI skates and BSAI/GOA squid) for Council review (Item D-3(a)(2) and (a)(3)). The first
analysis could be scheduled for initial review as soon as October 2008. The second analysis could be
scheduled for initial review as soon as April 2009.

Non-Target Species Committee Recommendations for prioritizing actions to enhance management
of other species.

A. BSAI skates (1*)
1. No Action
2. Separate into its own specification group

B. BSAI and/or GOA squid (2™
1. No Action
2. Move BSAI and/or GOA squid into forage fish category
3. Separate GOA squid into its own specification group

C. BSAI and/or GOA sharks (3")
1. No Action
2. Separate into their own specification groups
3. Non-Target Species Management Approach

D. BSAI and/or GOA octopus
1. No Action
2. Move into forage fish category (with different maximum retainable allowance)
3. Separate into their own specification group
4. Non-Target Species Management Approach
Option: Harmonize state and federal regulations (HIGH)

E. BSAI and/or GOA sculpins
1. No Action
2. Separate into their own specification group

F. BSAI and/or GOA grenadiers
1. No Action
2. Set BSAI and/or GOA grenadiers as specification groups
3. Non-Target Species Management Approach

(b) Review GOA salmon and crab bycatch discussion paper (Council only).

In October 2007, the Council tasked staff to update a previous discussion paper on options for salmon
and crab bycatch reduction measures in the GOA. The previous paper was presented to the Council in
October 2005, as part of the GOA groundfish rationalization initiative. The AP reviewed this requested
discussion paper in December 2007, however time did not allow for Council review at that meeting. The
AP minutes on this item from December 2007 are attached as Item D-3(b)(1). The SSC reviewed an
updated version of that paper in April 2008; their comments are attached as Item D-3(b)(2). The staff
discussion paper provides updated information on salmon and crab bycatch, an overview of species
abundance, and discusses the alternatives previously developed by the Council. At this meeting the
Council will review the discussion paper, as well as previous comments by the AP and SSC, and initiate
an analysis if deemed necessary.

)
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(c) Receive report on gear modification research.

At its June 2007 meeting, the Council deferred action on the sweep modification for flatfish trawls in the
Bering Sea. Modification of trawl sweeps was a part of the Bering Sea Habitat Conservation package,
wherein the Council approved several closure areas for non-pelagic trawls. Deferring action on the
flatfish trawl sweep modification was necessary to address several implementation issues regarding
practicality and enforcement for use of the modified sweeps in the regular flatfish fisheries. In deciding
to defer action, the Council asked staff to schedule a report by the flatfish industry and Dr. Rose in June
of 2008 to inform the Council on progress to address the implementation issues. This provided a twelve
month period for additional field testing and for gear manufacturers and fishermen to work out
challenges regarding the use of the modified sweeps on vessels without net reels, clamps and other
methods of attaching the discs to combination rope (two-inch diameter fabric over cable material
commonly used for trawl sweeps), and spacing of the discs to achieve the habitat benefits while also
achieving feasibility in terms of with being able to roll the modified discs onto net reels and sweep or
main wire winches. Craig Rose (AFSC) and John Gauvin (H&G Workgroup) have been working with
the flatfish industry and will give a report on progress to address the implementation and feasibility
issues as well as an assessment of whether the gear modification is now ready for Council consideration.

(@ Review discussion paper on Amendment 80 sector cooperative criteria.

In February 2008, the Council bifurcated Amendment 80 post harvest transfers and rollovers to consider
each separately. For post harvest transfers, the Council selected unlimited post-harvest transfers as its
preferred alternative. For rollovers, the Council postponed a decision to better assess the need for this
action for optimizing harvest of groundfish allocated to the Amendment 80 sector. To assist in the
rollover decision, the Council requested a discussion paper that overviews the criteria for establishing
cooperatives in the Amendment 80 sector. The discussion paper will be handed out at the meeting as

Item D-3(d)(1).

(e) Report on GOA Halibut Excluder EFP.

In June 2006, the Council reviewed an application for an exempted fishing permit (EFP) to test a halibut
bycatch reduction device designed for the Gulf of Alaska Pacific cod fishery. The permit was granted by
NMFS, and the development of the device and various field tests were conducted in 2006 and 2007. The
final report was mailed to the Council in mid-May, and the EFP applicant, Mr Gauvin, will present a
summary of the project’s findings at the meeting.

The objective of the excluder test was to evaluate its performance and feasibility for reducing halibut
bycatch on typical “inshore” catcher vessels that target Pacific cod in the Gulf of Alaska. The
performance goal for the device was to reduce the halibut bycatch by at least 40% (by weight) while
minimizing loss of target catch (cod catch per hour) compared to an unmodified net. The test also sought
to evaluate the functionality of handling aspects of the excluder for use on Gulf of Alaska trawl vessels,
which tend to be smaller than Bering Sea trawlers (where the excluder is already used in many fisheries).

Overall, the results from the experiment suggest that the test was successful at measuring the effects of
the excluder on halibut, cod, and flatfish catches. The test data show a much greater escapement rate of
cod (35%) than was expected, as well as a considerably higher overall halibut escapement (57%). As
configured, the high cod escapement rate is likely to make the device impractical for use in the regular
fishery. The analysis of the data collected through the experiment, however, suggests that there may be
ways to address this issue through modifications to the device.



AGENDA D-3(a)(1)
JUNE 2008

Non-Target Species Committee
April 23, 2008

The Non-Target Species Committee convened at 9 am (PST) on April 23, 2008 from numerous locations.
The committee’s charge was to review a set of prioritized actions that the Council adopted at its February
2008 meeting, after it reviewed two staff discussion papers on a large suite of alternatives to break apart
the other species complex in the GOA and BSAI groundfish FMPs and manage some or all of the groups
separately. The committee also added a review of the forage fish complex to its agenda, after unusually
high harvests around Kodiak resulted in numerous enforcement actions.

Seattle: Dave Benson, Julie Bonney, Lori Swanson, Dr. Paul Spencer, Janet Smoker, John Gauvin, Karl
Haflinger, Jane DiCosimo, Dr. Olav Ormseth, Liz Conners, Dr. Kerim Aydin, Dr. Sarah Gaichas,
Rebecca Reuter, Mary Hutzinger, Mike Guttormsen, Kenny Down.

Juneau: Jon Warrenchuk, John Lepore, Andy Smoker, Cindy Tribuzio, Dave Clausen, Johanna
Vollenweider

Kodiak: Tom Pearson, Wayne Donaldson
Nome: Simon Kineen

Homer: Dr. Ken Goldman

Absent: Michelle Ridgway

I. At the request of the committee, Jane DiCosimo reviewed the ten year history of the Council initiative
to revise management of the other species complex. The committee discussed the pros and cons of
shifting its focus back to the larger non-target species issue rather than on interim steps, since rulemaking
on annual catch limits and revised guidelines for national standards 1 (overfishing) and 2 (best available
science) was expected to be published by the end of 2008. The committee also discussed concerns about
the impacts of managing many, smaller allocations as these groups are managed separately.

In February 2008, the Council
modified its previous suite of | Alternative 1. No Action

alternatives for analysis (see box). | Alternative 2. Eliminate “other species” assemblage and manage
Those alternatives were separated squids, skates, sculpins, sharks, and octopi as
into separate draft action analyses . separate assemblages.

for committee review and Alternative 3. Manage only BSAI skates and BSAI and GOA

) sculpins as separate assemblages.
comment: 1) move BSAI and/or Alternative 4. Manage only BSAI skates as separate assemblage

GOA squid into the forage fish | Ajernatives. Add grenadiers to BSAI and GOA TAC specification

category; 2) move BSAI and/or process:
GOA octopus into the. forage fish Option 1. in a separate assemblage
category or remove it from the Option 2. in the other species assemblage

FMPs and defer management to the
State of Alaska; 3) delete Alternative 5 (add grenadiers to the TAC specification process); and 4) separate
the proposed alternatives into distinct BSAI and GOA amendment packages.

II. The committee recalled the requirement for implementing annual catch limits (ACLs) by 2010
according to the Magnuson-Stevens Act and that proposed rulemaking for ACLs has been delayed. The
committee requested an update on how they may affect management of other species and non-target
species in the North Pacific. Drs. Paul Spencer and Olav Ormseth reported on their participation in the
Vulnerability Evaluation Working Group, one of three groups developing national policy guidance on
ACLs. This group is developing technical guidance for evaluating the relative vulnerability of species
within a given FMP. The approach computes vulnerability as a function of: 1) the ability of stock to
recovery from fishing impacts; and 2) the susceptibility of the stock to fishing impacts. Several fisheries
throughout the U.S will be used as case studies in the final report, which is scheduled for completion in



. December 2008. Two other groups are compiling reports on 1) dealing with uncertainty and how to
translate that into management measures and 2) dealing with the role of the SSC and the issue of
independent review of stock assessments.

III. Staff briefed the committee on a 2007 petition to list populations of Pacific eulachon in Washington,
Oregon, and California as a threatened or endangered species under the Endangered Species Act (ESA).
In response, NMFS will initiate a status review of the species regarding the population structure and
status of Pacific eulachon throughout their range in Alaska, British Columbia, Washington, Oregon, and
California. Mike Guttormsen presented information on eulachon in the GOA, including some results from
the 2008 EIT (acoustic) survey in Shelikof Strait. This survey covered the entire sea valley associated
with the strait, i.e., it extended approximately 100 nm south of Kodiak. Eulachon constituted 43% of the
biomass recovered in sample tows. The proportion of eulachon in tows was also highly variable, so some
tows were almost entirely eulachon. This result is consistent with a general trend during the 2000s of an
increasing proportion of eulachon (relative to pollock) in EIT sample tows. Part of this is due to
decreasing pollock abundance, but recent trends are separate from that. The surveys use a 1.25” mesh
liner in the codend, but tend to lose a substantial number of eulachon through the net. AFSC staff
(Kresimir Williams) is analyzing this type of escapement. Over the last two decades there has also
apparently been a shift in eulachon distribution. Before 1991, there were few eulachon along the western
edge of Shelikof Strait, where most of the pollock were located. During the 1990s more eulachon moved
into this area, and since 2000 eulachon have been ubiquitous in the strait. Eulachon are hard to assess
using acoustics because they have no swim bladder. Using different acoustic frequencies may allow for
direct estimation of eulachon abundance, but another possibility is to estimate eulachon as a proportion of
the pollock abundance, which is easier to estimate. Eulachon generally occur lower in the water column
than do pollock. The separation of the two species appears to follow a diurnal cycle.

Olav Ormseth advised the committee on the composition of these offshore, anadromous eulachon stocks.
Rob Spangler (US Forest Service) is working on some genetics of eulachon in the Twentymile River
(Cook Inlet), and the Auk Bay Lab staff is conducting similar genetic studies of eulachon in southeast
Alaska. Eulachon found off British Columbia apparently come mostly from Canadian stocks, so ocean
migrations may not be very extensive, but there is only one study that has looked at this so far. No efforts
are currently underway to look at the composition of offshore stocks in Alaska. Spawning runs of
eulachon are found throughout Alaska. Historically there have been huge runs in the Fraser and Columbia
Rivers, but these have diminished in recent years. In early 2008 a petition was submitted to list eulachon
in Washington, Oregon, and California as an endangered or threatened species. It is not known if any
lower-48 or BC eulachon are found in Alaska. There was discussion about the difficulty of estimating
eulachon biomass from spawning runs.

Tom Pearson referenced the materials he provided for the meeting, which indicate that the Gulf of Alaska
eulachon population periodically peaks, as it is doing now. Julie Bonney reported that the Kodiak-based
pollock trawl fishery progressed differently in 2008. The fleet was fishing near Areas 610 or 620, about
20 h from town; when pollock are closer to town, then the fleet has a 12 h run to the grounds. Staff
reviewed the history of the development of the forage fish category and the maximum retainable
allowance (MRAs) of forage fish in directed fisheries. The committee discussed that if the Council
decides to consider adding new species to the forage fish category, then the analysis should also consider
new MRA rates and the possibility of removing processing restrictions (i.e., eliminating the fishmeal-only
provision). Management issues related to the forage fish category was discussed more below.

IV. Dr. Kerim Aydin presented a summary of the central role that squids play in the Bering Sea
ecosystem, compared with the localized effect that octopuses play (i.e., they can be an important prey for
a few species and therefore has a more questionable role as forage species).



~Liz Conners. proinded discard mortality rates for octopus in the groundfish fisheries (see box below).
While octopuses are niot a directed fishery, they add economic value as incidental catch to the cod pot
fishery. Because octopuses are poorly sampled in the trawl surveys, the OFL and ABC estimates are
based on historical catches. The current levels of removals do not appear to be a conservation concern.

Wayne Donaldson summarized a written report on state fishery management of octopuses. The committee
agreed with the staff conclusion that there was no clear advantage to state management of octopuses. The
state report also identified a management problem the results from different approaches between state and
federal management. The committee endorsed Council consideration of action to address the concerns
that ADF&G staff identified in its paper (Appendix). Jane DiCosimo suggested that this paper could be
added to the Joint Plan Team meeting agenda in September 2008.

The committee discussed that some of the larger squid (e.g., Berryteuthis magister, commonly referred to
as “red”) may not have the same forage role as some of the smaller squid species, although they are eaten
by larger animals such as toothed whales. Kerim Aydin presented the role of squid in the ecosystem,
noting that they occupy a trophic level that is similar to many of the species currently in the forage fish
category. Aydin's ecosystem model suggests that an average of 1 million mt of squid are consumed in the
BSAI by all predators, compared with a tiny amount taken by commercial fisheries. An even smaller
proportion of squid are taken by the commercial sector in the GOA. The committee suggested that there
may not be a conservation concern for squid given those numbers, and that an unnecessary move of squid
into the forage fish category may present other diffculties. They were concerned about additional and
more constraining limits on the fisheries that incidentally catch squid. While there is no incentive to target
squid, the industry may want to market incidental catches. Processors put up squid for bait for the crab
season. Catcher vessels delivering to shore do not sort at sea, but brings all of its catch to shore. While
commercial fisheries typically are not retaining squid, they do not control harvests at sea in order to
discard incidentally caught squid down to the MRA. And the MRAs are accounted instantaneously rather
than by trip and therefore can result in violations. While squid harvest can be avoided, changes in fishing
behavior are expensive. Julie Bonney noted that current Tier 6 specifications are an artificial cap based on
catches from the foreign fishing period, when catches were higher than in recent years.

Olav Ormseth summarized the status of squid assessments. There are 15 species in the Bering Sea and 18
species in the Gulf of Alaska. Because AFSC surveys are inappropriate for surveying squids, biomass
information on squids is considered unreliable. Squids are identified to species in the AFSC bottom trawl
surveys, and length data from the surveys and fisheries are becoming increasingly available. The Tier 6
specifications include early (since 1978) foreign directed fishing catches. Ormseth considers squids to
play a forage role in the ecosystem. He suggested that while MRAs need to accomodate some level of
incidental catch of squids, they also need to be based on maintaining a sustainable level for the
populations. Tom Pearson concurred that if squids are moved into the forage fish category, then
appropriate MRAs and processing limits should be implemented for them in the category.

Jon Warrenchuk suggested that MRAs under the forage fish category may not necessarily be the best
management for squids since there is no upper limit on harvests, such as an OFL. He felt that
management under current specifications has been adequate.

Sarah Gaichas identified what would be needed to allow development of a new directed fishery: species
identification of the catch, biomass estimates, and catch accounting. Exempted fishing permits could be
used to collect additional life history and food habit data. This was the planned approach for a developing
GOA skate fishery, but the commercial fleet did not initiate discussions with the Council or NMFS to
develop an EFP and a directed GOA skate fishery has not been authorized.

V. Dr. Dave Clausen summarized a paper prepared for committee review on grenadiers, which provided
the AFSC rationale for including grenadiers in Alaska Groundfish FMPs. Reasons included: 1) ecological
importance of giant grenadier; 2) high rates of bycatch and discards of giant grenadier, which far exceeds
that of any other non-target species in the “other species” or “non-specified” categories in both the GOA



and the Al; 3) while overfishing does not appear to be occurring, giant grenadier may be particularly
susceptible to overfishing because of its 100% discard mortality rate, the disproportionate catch of
females, and the documented vulnerability of many deep-sea fish to overfishing because of their peculiar
life history traits; and 4) grenadiers meet the definition of “other species” although this same definition
was used to justify its removal from the other species category and placement into the ‘non-specified”
category under GOA FMP Amendment 5.

There was concern expressed by the non-target committee that observer coverage in the sablefish fishery
may not be robust enough to determine grenadier catch within the fishery. This is also true for the halibut
longline fishery, although Julie Bonney reported that IPHC staff thinks that very few, if any, grenadier are
caught in that fishery. A large component of the shoreside sablefish fleet is under 60 ft and has no
observer requirements. According to observer data tables provided by NMFS, observed catch for the
shoreside sector for the GOA sablefish hook and line target fishery ranged from 13% to 14% for the years
2004 to 2006. Janet Smoker reported that there was good observer coverage on turbot boats.

Dave Benson suggested that there was more rationale for moving grenadiers into the specification process
in the GOA than in the BSAI based on biomass. Staff acknowledged that using Pacific g for proxies,
proxy results in lower M and therefore higher ABC; area of greatest abundance is WGOA and EBSAL

Staff identified that moving grenadiers into the FMPs would not change their harvest estimates in the
catch accounting system unless retention was required and that the additional grenadier TAC (admittedly
small, at about 4,500 t) would count against the 2 million mt OY cap in the BSAI and could lower TACs
for more valuable species.

Jon Warrenchuk noted that grenadiers account for the biggest bycatch/mortality issue in the North Pacific
that is not being addressed by the Council. He added that we have good estimates of grenadier biomass
and bycatch and a framework in place for their management.

Priorities The committee applied two criteria in developing its recommendations for prioritizing
analyses: conservation concerns and data availability. While the committee identified high conservation
concerns for sharks, skates, grenadiers, and sculpins, it recommended that the Council set the highest
priority for preparation of an analysis in 2008 to separate skates from the BSAI other species complex.
This priority was based on 1) its Tier 5 status (having a reasonable estimate of biomass upon which to
base annual specifications), 2) its potential economic value as a fishery, 3) parity with the GOA FMP
amendment (#63) to separate skates from the GOA other species complex in 2005, and 4) enhanced
protection of remaining groups in the other species complex by removing a high biomass (and ABC) from
the cumulative biomass for the complex. Jane DiCosimo responded that she and Scott Miller could
prepare a draft analysis for Council review in October 2008, if the Council concurred with this committee
recommendation.

The committee identified preparation of an analysis for BSAI and GOA squid as its second priority. This
analysis would include two alternatives to 1) manage GOA squid separate from the complex (BSAI squid
is already managed separately) and 2) move them into the forage fish category. This latter action would
include a review of the forage fish category and development of appropriate maximum retainable
allowances for squid, as the current maximum retainable allowance for the category (2 percent) is not
viewed as appropriate for squids. Jane DiCosimo reported that this analysis could be scheduled for initial
review as early as April 2009.

The committee identified BSAI sharks as having the highest conservation priority, but low data
availability. Therefore the committee gave this complex a medium ranking for action. The committee
noted that Council action for separating sharks from the other species complex should be scheduled after
significant improvements during the next two assessment cycles on both BSAI and GOA shark
complexes were completed. Jane DiCosimo reported that this analysis could be scheduled for initial
review possibly in October 2009.



The committee did not rank the remaining groups (octopuses, sculpins, and grenadiers) for action at this
time. It concluded that the Council might prefer to reevaluate action for the broader non-target species

initiative in two years (see below).

A. BSAI skates (1%)
1. No Action
2. Separate into its own specification group

B. BSAI and/or GOA squid (2%)

1. No Action
2. Move BSAI and/or GOA squid into forage fish category
3. Separate GOA squid into its own specification group

C. BSAlIand/or GOA sharks (3")
1. No Action
2. Separate into their own specification groups
3. Non-Target Species Management Approach
D. BSAI and/or GOA octopus
1. No Action
2. Move into forage fish category (with different maximum retainable allowance)
3. Separate into their own specification group
4, Non-Target Species Management Approach
Option: Harmonize state and federal regulations (HIGH)

E. BSAI and/or GOA sculpins
1. No Action
2. Separate into their own specification group

F. BSAI and/or GOA grenadiers
1. No Action
2. Set BSAI and/or GOA grenadiers as specification groups
3. Non-Target Species Management Approach



APPENDIX. Brief overview of octopus management in state waters and our understanding of
octopus management in federal waters.

Contributions from:
Alaska Department of Fish & Game (ADF&G) staff in Southeast, Prince William Sound, Cook Inlet,
Kodiak, Chignik, South Alaska Peninsula and BSAI management areas
May 2008

National Marine Fisheries Service (NMFS) classifies octopus as a groundfish in federal waters, whereas
the state of Alaska classifies octopus as a miscellaneous shellfish in state waters. Different classification
by state and federal management systems results in fishery management that is not coordinated for this
transboundary species.

State Waters

Directed fishing for octopus in state waters may occur only by commissioner's permit (5 AAC 38.062)
and requires a Commercial Fisheries Entry Commission (CFEC) interim use permit card for octopus. The
commissioner’s permit allows ADF&G to stipulate harvest location and duration, limit gear and other
harvest procedures, and require periodic or annual reporting. Commissioner’s-permit terms are crafted to
structure fishing so that ADF&G may gather CPUE, distribution and other biological data with gear
restrictions designed to reduce crab and fish bycatch. Harvests are closely monitored through catch
reporting and biological catch sampling. In Westward Region, during recent years only several vessel
operators have requested this permit and harvests have been very limited. In Prince William Sound no
permits have been issued in recent years. Cook Inlet is closed to directed fishing; octopus may only be
retained as bycatch. In Southeast Alaska, in the 1980s, permits were issued for exploratory fisheries using
lair pots but catch was insignificant. Since 2000, two permit requests in Southeast Alaska for a directed
octopus fishery were denied since ADF&G has no funding or program in place to sustainably manage a
directed octopus fishery. In all management areas there are no preseason harvest levels established for
octopus, or survey or biomass information.

Retention of octopus bycatch in other directed fisheries within state waters is allowed (this would include
parallel groundfish fisheries). In most management areas bycatch is allowed at 20%, however in the
Southeast Alaska pot shrimp fishery octopus bycatch is limited by permit to 5% of the total converted
whole weight of shrimp on board the fishing vessel. In Southeast Alaska a commissioner’s permit is
required for retaining octopus bycatch, however the bycatch is landed on the directed fishery CFEC
permit card. In Southeast Alaska, since 2001 an average of 22 permits have landed an average of 2,806
pounds of octopus per year, 0.3% of total shrimp landings.

Bycatch is landed on the harvester’s directed species CFEC permit, not an octopus CFEC permit. This
practice allows ADF&G to calculate the octopus bycatch harvest as a percentage of the target species
harvest. Bycatch retention does not require a registration, except in Southeast Alaska. Octopus are
regularly landed as bycatch, constituting the bulk of octopus landed from state waters.

Federal Waters

In federal waters octopus is open to directed fishing with any legal gear for groundfish. Octopus are part
of the federal "other species" groundfish assemblage. The TAC for this assemblage is set at an arbitrary
percentage of all other TACs. These levels are generally set to provide for traditional bycatch retention
without restricting the major directed fisheries and to provide limited opportunity for the development of
new fisheries. Substantial bycatch landings of octopus occur during the Pacific cod fishery. At times these
incidental harvests are landed on a CFEC octopus permit card indicating a directed fishery, whereas they
were actually taken in conjunction with fishing for another species. Landing octopus on a separate



octopus permit card does not provide a true picture in the state’s fish ticket database of harvesting
practices.

If a directed octopus fishery were to develop in federal waters there are few protection measures in place.
Skates are a good example of a species that was in the other species assemblage and quickly developed
into a targeted fishery simultaneous to the Pacific cod fishery, particularly for the longline fleet. In 2003,
markets for skates developed creating rapid increases in effort and harvest. The 2002 skate harvest in the
Central and Western Gulf was 15.9 million pounds and the 2003 harvest was 74.1 million pounds.

Concerns

The management differences for octopus between state and federal waters may lead to misreporting of
octopus bycatch harvests when vessel operators are participating in a directed fishery that is open in state
and federal waters (e.g. parallel/federal Pacific cod). A vessel participating in both state and federal
waters could not land more than 20% octopus bycatch from state waters but could land an amount above
20% from federal waters.

The generic life history of octopus is conducive for a viable directed fishery because they are short-lived,
fast growing, and are fecund. However, little is known about the species assemblage. Cephalopod
identification is difficult and it is likely that there are several species that are harvested in Alaska. The
majority of harvested octopus is assumed to be the Giant Pacific octopus. Biomass, migrations, and
discard mortality by gear type and the level of non-reporting of octopus retained for personal use as bait,
are unknown. Biomass estimates of octopus from the NMFS trawl survey have been produced but are
considered highly unreliable.



AGENDA D-3(2)(2)
JUNE 2008

ACTION PLAN TO REMOVE SKATES FROM THE OTHER SPECIES ASSEMBLAGE
IN THE BERING SEA/ALEUTIAN ISLANDS GROUNDFISH FMP
May 2008
DRAFT
pending Council approval of committee recommendations

PROPOSED ACTION In April 2005 the Council initiated a joint BSAI/GOA Groundfish FMP amendment
to eliminate the “other species” category and set separate specifications for squid, shark, skate, sculpin,
and octopus (and possibly grenadier), based on recommendations from its Groundfish Plan Teams,
Scientific and Statistical Committee, and Non-Target Species Committee. The Council decided to break
this comprehensive analysis into separate analyses after reviewing two staff discussion papers' in
February 2008 and tasked the committee with reviewing its preliminary set of action priorities. In June
2008, the Council will review a recommendation from the committee to set an analysis to separate skates
from the BSAI other species assemblage as the Council’s first other species management priority. The
remaining actions will follow in separate analyses.

PROBLEM STATEMENT/OBJECTIVE The two groundfish FMPs require that specifications be set for the
“other species” assemblage (BSAI squid and GOA skate specifications already are set separately).
Management of the assemblages, however, may not offer sufficient protection from overfishing of the
component groups because its overfishing level (OFL), allowable biological catch (ABC), and total
allowable catch (TAC) is set equal to the sum of the estimates for the groups in the BSAI. Therefore, any
one (or more) groups (or species within a group®) are vulnerable to overfishing because they are
managed under specifications that are set above the level deemed appropriate for that individual group.
Action to manage BSAI skates separate from the assemblage was identified as the top priority based on
1) its Tier 5 status (having a reasonable estimate of biomass upon which to base annual specifications),
2) its potential economic value as a fishery, 3) parity with the GOA FMP amendment (#63) to separate
skates from the GOA other species complex in 2005, and 4) enhanced protection of remaining groups in
the other species complex by removing a high biomass (and ABC) from the cumulative biomass for the
complex.

ANALYSIS An EA/RIR/IRFA for a joint BSAI/GOA Groundfish FMP amendment and regulatory
amendment is required.

RANGE OF ALTERNATIVES
Alternative 1. No Action
Alternative 2. Manage BSAI skates separate from the other species assemblage.

STAFF RESOURCES

NPFMC Jane DiCosimo

NOAA AKR Scott Miller, Tom Pearson, Steve Lewis, Sally Bibb
NOAA AFSC Olav Ormseth, Beth Matta

NOAA GCAK John Lepore

HQ No national policy implications

! http://www.fakr.noaa.gov/npfmec/current_issues/non_target/208 OspeciesD2BS.pdf and
http://www.fakr.noaa.gov/npfmc/analyses/OspeciesMgmt1 007.pdf

* Specifications for species will be set as information is deemed sufficient to break them out of a group, per GOA
Plan Amendment 63.

Prepared by Jane DiCosimo



TIMELINE TO IMPLEMENTATION
August 2006 interagency staff meeting to draft the action plan for this analysis
October 2006 Council, AP, and SSC reviews action plan and analytical outline
November 2006- AFSC prepares stock assessments for the groups
- Plan Teams recommend 2007-2008 group OFLs and ABCs tor analysis
December 2006 SSC recommends 2007-2008 groups OFLs and ABCs for analysis
March 2007 - SF In-Season Management stafl prepares discussion paper on:
1) temporal/spatial fishery interactions between groups and directed groundtish
fisheries; and
2) effects of proposed group specifications on groups and directed fisheries
- Non-Target Species Committee, Council, AP. and SSC reviews paper
June 2007 interagency staff mecting 1o revise the action plan for this analysis
September 2007 Groundfish Plan Teams review AKR statt discussion paper on fishery interactions
October 2007  SSC and AP reviews revised action plan and discussion paper
February 2008 Council reviews action plan and discussion papers and identifies preliminary priorities
April 2008 Non-Target Species Committee recommends priorities for action
June 2008 Council reviews committee recommendations and approves revised draft action plan
September 2008Plan Teams review draft analysis
October 2008 Initial Review of EA/IRFA
November 2008 Plan Team recommends OFL and ABC for BSAI skates
December 2008 Final Action on EA/IRFA, Council recommends OFL, ABC, and TAC for BSAI skates
72009 Approval by the Secretary; Implementation of FMP amendment

APPLICABLE LAWS NEPA, MSA, EO 12866, Regulatory Flexibility Analysis

MAJOR ISSUES

e Protect BSAI skates from overfishing as intermediate step in long range plan to revise policy

e Most non-target species are managed under Tier 5 or 6 (data poor), yet these specifications are
managed equal to those set at Tier 1 or 3 (less uncertainty)
Difficulty in managing small TACs, with CDQ and area suballocations
Complex temporal/spatial patterns of how fleets shift effort between directed fisheries
Historical patterns of how fleets respond to high levels of incidental catches
- Can not predict future patterns — case by case basis
How SF —In Season Management responds when catches approach TAC, ABC, and OFL
Geographic hotspots where high levels of incidental catches occur
Would increase workload on recordkeeping and reporting systems (would be mitigated by
electronic reporting), In-Season Management, Groundfish Plan Teams, and SSC
Already increased workload on AFSC RACE, REFM, and Observer Programs
No enforcement or legal issues identified
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ACTION PLAN TO REMOVE SI{ES FROM THE OTHER SPECIES ASSEMBLAGE
IN THE BERING SEA/ALEUTIAN ISLANDS GROUNDFISH FMP
May 2008
DRAFT
pending Council approval of committee recommendations

PROPOSED ACTION In April 2005 the Council initiated a joint BSAI/GOA Groundfish FMP amendment
to eliminate the “other species” category and set separate specifications for squid, shark, skate, sculpin,
and octopus (and possibly grenadier), based on recommendations from its Groundfish Plan Teams,
Scientific and Statistical Committee, and Non-Target Species Committee. The Council decided to break
this comprehensive analysis into separate analyses after reviewing two staff discussion papers' in
February 2008 and tasked the committee with reviewing its preliminary set of action priorities. In June
2008, the Council will review a recommendation from the committee to set an analysis to separate GOA
squid from the other species assemblages and/or move BSAI and GOA squid into the forage fish
category as the Council’s second other species management priority. The remaining actions will occur in
separate analyses.

PROBLEM STATEMENT/OBJECTIVE The two groundfish FMPs require that specifications be set for the
“other species” assemblage (BSAI squid and GOA skate specifications already are set separately).
Management of the assemblages, however, may not offer sufficient protection from overfishing of the
component groups because its overfishing level (OFL), allowable biological catch (ABC), and total
allowable catch (TAC) is set equal to the sum of the estimates for the groups in the BSAI Therefore, any
one (or more) groups (or species within a group’) are vulnerable to overfishing because they are
managed under specifications that are set above the level deemed appropriate for that individual group.
Action to address management of BSAI and GOA squid was identified as its second priority, after
addressing management of BSAI skates. This analysis would include two alternatives to 1) manage GOA
squid separate from the complex (BSAI squid is already managed separately) and 2) move them into the
forage fish category. This latter action would include a review of the forage fish category and
development of appropriate maximum retainable allowances for squid, as the current maximum
retainable allowance for the category (2 percent) is not viewed as appropriate for squids.

ANALYSIS EA/RIR/IRFA

RANGE OF ALTERNATIVES

Alternative 1. No Action

Alternative 2. Move BSAI and/or GOA squid into the forage fish category
Alternative 3. Separate GOA squid into its own specification group

STAFF RESOURCES

NPFMC Jane DiCosimo

NOAA AKR Scott Miller, Tom Pearson, Steve Lewis, Sally Bibb
NOAA PR Kaja Brix

NOAA AFSC Olav Ormseth, Lowell Fritz

NOAA GCAK John Lepore

HQ No national policy implications

lht_tp://www.fakr.noaa.gov/ngfmc/current issues/non_target/208 OspeciesD2B35.pdf and

http://www.fakr.noaa.gov/npfimc/analyses/OspeciesMgmt1007.pdf
% Specifications for species will be set as information is deemed sufficient to break them out of a group, per GOA

Plan Amendment 63.

Prepared by Jane DiCosimo



TIMELINE TO IMPLEMENTATION
August 2000 interagency staff meeting to draft the action plan for this analysis
October 2006 Council, AP, and SSC reviews action plan and analytical outline
November 2000~ AFSC prepares stock assessments for the groups
- Plan Teams recommend 2007-2008 group OFLs and ABCs tor analysis
December 2006 SSC recommends 2007-2008 groups OFLs and ABCs for analysis
March 2007 - SIF In-Season Management staff prepares discussion paper on:
1) temporalispatial fishery interactions between groups and directed groundiish
fisherics; and
2) effects of proposed group specifications on groups and directed fisheries
- Non-Target Species Committee. Council. AP. and SSC reviews paper
June 2007 mteragency staff meeting to revise the action plan for this analysis
September 2007 Groundfish Plan Teams review AKR staft discussion paper on fishery interactions
October 2007  SSC and AP reviews revised action plan and discussion paper
February 2008 Council reviews action plan and discussion papers and identifies preliminary priorities
April 2008 Non-Target Species Committee recommends priorities tor action
June 2008 Council reviews committee recommendations and approves revised draft action plan
April 2009 T Initial Review of EA/RIR/IRFA
June 2009 T  Final Action on EA/RIR/IRFA
November 2009Plan Team recommends OFL and ABC for GOA squid (depending on preferred

alternative)

December 2009 Council recommends OFL, ABC, and TAC for GOA squid (depending on preferred
alternative)

22010 Approval by the Secretary; Implementation of FMP amendment

APPLICABLE LAWS NEPA, MSA, EO 12866, Regulatory Flexibility Analysis

MAJOR ISSUES
e Protection of forage fish for ecosystem considerations
¢ Protected resources issues
o Protect GOA skates from overfishing as intermediate step in long range plan to revise policy
e Most non-target species are managed under Tier 5 or 6 (data poor), yet these specifications are
managed equal to those set at Tier 1 or 3 (less uncertainty)
Difficulty in managing small TACs, with CDQ and area suballocations
Complex temporal/spatial patterns of how fleets shift effort between directed fisheries
Historical patterns of how fleets respond to high levels of incidental catches
- Can not predict future patterns — case by case basis
How SF -In Season Management responds when catches approach TAC, ABC, and OFL
Geographic hotspots where high levels of incidental catches occur
Would increase workload on recordkeeping and reporting systems (would be mitigated by
electronic reporting), In-Season Management, Groundfish Plan Teams, and SSC
Already increased workload on AFSC RACE, REFM, and Observer Programs
No enforcement or legal issues identified



AGENDA D-3(b)(1)
JUNE 2008

Excerpted from April 2007 Advisory Panel Minutes

D-1 (g) GOA Salmon and Crab bycatch

The AP feels that the available data in the GOA does not provide adequate reliability to support
developing bycatch limitation programs. Therefore, the AP recommends the Council delay further action
on this agenda item and focus on development of more reliable observer coverage and a feasible
electronic monitoring program. We further recommend that the bycatch document should be updated
annually so the Council maintains awareness of bycatch issues in the GOA.

Motion passed 12/2

Minority Report on Failed Substitute Motion

The minority believes that analysis of a GOA bycatch analytical package should be advanced at this time,
and recommends the following refinements to the draft alternatives in the 2007 discussion paper (pg 14).
1. Strike Alternative 4 under all sections 2. Apply analysis to all sectors (all trawl and jig for salmon,
all trawl and pot for crab) 3. add to tanner and king crab sections: consider areas of scientifically
documented biological importance for analyzing triggered or year around closures 4. analyze applying
VMS requirements for any sector to which management measures may be applied. Michelle Ridgway, Ed
Poulson, Chuck McCallum, John Moller



AGENDA D-3(b)(2)
JUNE 2008

Excerpted from April 2008 SSC Minutes

D-1 (b) GOA Crab and Salmon Bycatch

Diana Stram (NPFMC) reported on a discussion paper on Gulf of Alaska salmon and crab bycatch in
groundfish fisheries. This issue was originally included in the GOA Rationalization EIS and only recently
has been elevated as an independent issue. The last time the SSC reviewed this issue was in 2005. Further
action on this issue is dependent on a request from the Council. The current analysis is dated. Some
aspects of the analysis will be updated, if the Council requests further action on this issue. The present
document does include additional information on actual observed coverage levels in the GOA groundfish
fisheries, based on new information provided by Jennifer Hogan (NMFS). Public comment was provided
by Julie Bonney (Alaska Groundfish Databank), John Gauvin (Head and Gut Workgroup), and Therese
Peterson (Alaska Marine Conservation Council).

The report shows bycatches of Tanner crab and Chinook salmon have increased in recent years. The
majority of Tanner crab is taken in the flatfish and cod fisheries. The majority of Chinook is taken in the
pollock fisheries. In the case of Pacific cod and flatfish, a large fraction of the fleet has been unobserved,
making accurate bycatch accounting problematic. The proposed alternatives currently included in the
discussion paper are the same as those considered in the BSAI salmon bycatch initiative. The SSC
concludes that the document does not provide sufficient information to assess whether current
trends in salmon or crab bycatch are either a conservation or an economic concern. The SSC
recommends adding the following information to improve the analysis, in the event that the Council
chooses to have this analysis go forward.

Where possible, the SSC requests that bycatch trends be compared to trends in stock status, and the target
fishery, to differentiate between an increase in fishing mortality and an increase in encounter rates with
PSCs. For example, it is not clear whether the increase in Tanner crab bycatch is a result of
unrepresentative expansion of a small number of observed catch records, recovery of crab populations in
the GOA, or a change in the groundfish target species. To aid in differentiating between these factors, the
SSC requests a table, showing ADF&G’s trawl survey crab abundance data and a summary of salmon run
size relative to escapement goals.

The SSC does not recommend using CPUE to assess chum salmon abundance. This estimator could be
biased. Also, SSC requests that Table 7 be edited to include units of measurement.

The SSC is concerned about the low levels of observer coverage in the GOA groundfish fisheries.
There appear to be high levels of uncertainty in the bycatch estimates of salmon and crab in the
GOA, and this should be discussed relative to the ability to properly identify the impacts of
alternatives. Furthermore, implementation of a trigger-dependent bycatch program is likely to be
ineffective, due to the large portion of the fleets that are unobserved.

If this analysis goes forward, the Council may want to consider splitting the alternatives or the
amendment to separate the crab analysis from the analysis for salmon. This might be necessary in order
to account for the differences in crab and salmon behavior and, thus, differences in mitigation measures
needed to reduce bycatch for each species.
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Executive Summary

Most participants in the Amendment 80 sector have successfully established a
cooperative in the first year of the program. However, some participants have expressed concern
that over the long term, cooperative formation standards may disadvantage them, and they may be
constrained from establishing cooperative relationships, receiving and exclusive annual harvest
allocation, and ending the “race for fish.” This discussion paper responds to the Council’s
February 2008 request to provide a qualitative review of the goals of the existing cooperative
formation standards, current conditions in the fishery, and the implications of modifying
cooperative formation criteria.

Smaller vessel owners with limited QS are likely to have weakened negotiating leverage
as the GRS increases if they cannot be competitive in the limited access fishery and options in the
GOA are not viable. Participants of any size will find it difficult to receive the benefits of
cooperative management if they cannot reach agreement on negotiated terms and the limited
access fishery is an unattractive outside option, or (less likely) a cooperative is able to derive
some benefit from forcing an entity into the limited access fishery.

Relaxing cooperative formation standards either by reducing the number of quota share
(QS) permits that must be assigned, or the number of owners required could: (1) provide
additional opportunities to QS holders to form cooperatives because more relationships are
possible; (2) diminish the negotiating leverage of vessel owners who may be necessary to meet
the threshold requirements under more stringent cooperative formation standards; (3) reduce the
potential risk of any one company being unable to negotiate settlement and be able to fish only in
the limited access fishery; and (4) reduce the incentive for members of a cooperative to attempt to
create conditions that are unfavorable for certain fishery participants to form a cooperative.

Easing cooperative formation standards could reduce the risk that a person may not be
able to reach agreement with other members and would be forced into the limited access fishery.
However, any change to the existing cooperative formation standards would require a careful
reconsideration of the potential impacts on groundfish retention standard (GRS) compliance and
quota management that were raised as concerns when the Amendment 80 Program was adopted
and implemented.
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Purpose of Discussion Paper

In February 2008, the Council requested a discussion and review of the criteria for
establishing cooperatives under Amendment 80. This paper is staff’s response to the Council’s
request. This discussion paper is intended to provide a qualitative review of the goals of the
existing cooperative formation standards, current conditions in the fishery, and the implications of
modifying cooperative formation criteria. The discussion reviews criteria for the number of
unique entities, the number of QS permits, and amount of assigned QS required for cooperative
formation. The paper also examines the consequences of modifying one or more of the criteria,
including interactive effects of those changes.

Background

Development of Amendment 80

After several years of development, the Council took final action to recommend
Amendment 80 on June 9, 2006. The Council submitted Amendment 80 for review by the
Secretary of Commerce (Secretary) in April 2007. NMFS approved Amendment 80 in July 2007,
and published a final rule to implement Amendment 80 on September 14, 2007 (72 FR 14147).
Fishing under Amendment 80 regulations began in 2008.

The Amendment 80 Program allocates several BSAI non-pollock trawl groundfish
species among trawl fishery sectors and facilitates the formation of harvesting cooperatives in the
non-American Fisheries Act (AFA) trawl catcher/processor sector. The Program meets the broad
goals of (1) improving retention and utilization of fishery resources by the non-AFA trawl
catcher/processor fleet by extending the groundfish retention standard (GRS) to all non-AFA
trawl catcher/processor vessels; (2) allocating fishery resources among BSAI traw! harvesters in
consideration of historic and present harvest patterns and future harvest needs; (3) establishing a
Limited Access Privilege Program (LAPP) for the non-AFA trawl catcher/processors and
authorizing the allocation of groundfish species to harvesting cooperatives to encourage fishing
practices with lower discard rates and to improve the opportunity for increasing the value of
harvested species while lowering costs; and (4) limiting the ability of non-AFA trawl
catcher/processors to expand their harvesting capacity into other fisheries not managed under a
LAPP.

Prior to the adoption of Amendment 80, the GRS was approved by the Council under
Amendment 79 in June 2003, published as a final rule in April, 2007 (71 FR 17362), and became
effective in 2008. The GRS requires a minimum retention of all Federal groundfish as those
species are defined in regulations from 65 percent of all groundfish caught in 2008, rising to 75
percent in 2009, 80 percent in 2010, and peaking at 85 percent in 2011 and all future years.

Relevant to this discussion paper, the Amendment 80 Program anticipates that this LAPP
will improve retention and utilization of fishery resources by allocating six species (Aleutian
Islands Pacific ocean perch, BSAI Atka mackerel, BSAI flathead sole, BSAI Pacific cod, BSAI
rock sole, and BSAI yellowfin sole quota share (QS), which is a long-term harvest privilege, to
persons: who met criteria established by Congress under the Capacity Reduction Program (CRP)
in December 2004;' and based on landings of Amendment 80 species from1998 through 2004.

The CRP defined the vessels that may initially qualify to participate as non-AFA trawl
catcher/processors for specifically defined non-pollock groundfish species in the BSAL All of
the Amendment 80 species are defined as non-pollock groundfish species in the CRP.

' The CRP was enacted through the Consolidated Appropriations Act of 2005 (Public Law 108-447).
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Specifically, the CRP allows only those non-AFA trawl catcher/processors that made a minimum
of 150 metric tons of harvest of non-pollock groundfish in the BSAI from 1997 through 2002 to
initially qualify for participation in the Amendment 80 fishery.> Based on NMFS records, only
28 vessels met these criteria, and these vessels are listed in regulation and in Table 1 to this
discussion paper.}

Amendment 80 defined the specific amount of QS derived from each of the 28 initially
qualified vessels based on total catch during 1998 through 2004. NMFS may issue a single QS
permit for the catch history for each of the 28 vessels listing the amount of each of the six
Amendment 80 species derived from the vessel’s catch history. Once NMFS issues that QS
permit it may not be subdivided and QS allocations of specific species may not be transferred
separately. Furthermore, that QS permit is affixed to the vessel that gave rise to the QS. Once
affixed to a vessel, a QS permit may not be transferred independently from that vessel. However,
if a vessel sinks, is scrapped, or is otherwise permanently ineligible to be used in the program, the
vessel owner may transfer the QS permit assigned to that vessel to the LLP license originally
derived from that vessel.* Once QS is assigned to an LLP license, NMFS reissues that LLP
license with the QS affixed to it as an Amendment 80 LLP/QS license (LLP/QS license). With
four exceptions shown in Table 1, the QS permits that may be issued in the Amendment 80
fishery are assigned to one of the 28 initially eligible vessels. Throughout this document the
terms vessel owner and QS holder are used interchangeably because the vessel and QS are linked
with these limited exceptions.

Each year, the program allocates an amount of Amendment 80 species available for
harvest, called the initial total allowable catch (ITAC), and crab and halibut PSC to two defined
groups of trawl fishery participants: (1) the Amendment 80 sector; and (2) the BSAI trawl limited
access sector. Allocations made to one sector are not subject to harvest by participants in the
other fishery sector except under a specific condition: fish that are allocated to the BSAI trawl
limited access sector and projected to be unharvested could be reallocated to Amendment 80
cooperatives.

Annually, NMFS determines the division of the Amendment 80 sector’s total allowable
catch (TAC) within the sector based on QS holdings of sector members. Depending on a QS
holder’s choice, the portion of the TAC associated with that person’s QS is assigned to either a
cooperative or a limited access fishery. A vessel owner may choose to assign a vessel to either a
cooperative or the limited access fishery, but owners of multiple vessels may choose to assign
each vessel independently to a cooperative or to the limited access fishery depending on the
perceived benefits of those choices for each specific vessel. In general, if a person who holds one
percent of the Amendment 80 QS for a given species assigns that QS to a cooperative, one
percent of that species TAC would be assigned to that cooperative for that year. Crab and halibut
prohibited species catch (PSC) limits in the BSAI are allocated to the Amendment 80 and BSAI
trawl limited access sectors and within the Amendment 80 sector in a similar manner.

Generally, the Amendment 80 Program is intended to facilitate the formation of
cooperatives that will receive exclusive harvest privileges for a portion of these fishery resources
known as cooperative quota (CQ). Participants who choose not to join a harvesting cooperative
may fish in a limited access fishery, without an exclusive harvest privilege, and must continue to
race for fish with other participants in that fishery. The allocation of CQ allows vessel operators

2 On May 19, 2008, the United States District Court for the Western District of Washington issued an order
in the case Arctic Sole Seafoods v. Gutierrez that vacated specific regulations that limit the use of specific
vessels in the Amendment 80 Program to allow “a qualified [Amendment 80 vessel] owner to replace a lost
qualifying vessel with a single substitute vessel.” NMFS is in the process of implementing the Court’s
order.

? See Table 31 to part 679 at: www.fakr.noaa.gov/regs/default.htm

* See regulations at 50 CFR 679.90(e)
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to make operational choices to improve returns from the fisheries and reduce discards of fish
because the limited access incentives to maximize catch rates to capture a share of the available
catch are removed. The principal benefits from the Program are achieved with harvesters
choosing to join cooperatives. In order to form a cooperative three standards must be met:

1. The cooperative must be comprised of at least three unique persons who
are not affiliated with one another through direct or indirect ownership of
more than 10 percent in one another.’ This standard is commonly known
as the American Fisheries Act 10 percent rule.

2. At least nine (of the 28) QS permits in the Amendment 80 sector must be
assigned to the cooperative®; and

3. The cooperatlve applies to receive a CQ permit by November | in the year prior
to fishing,’

These cooperative formation standards are discussed in detail in the Final Environmental
Assessment/Regulatory Impact Review/Final Regulatory Flexibility Act (Analysis) prepared for
the Amendment 80 Program, and were addressed during Council deliberations during the
development of the program.® The Council considered and rejected a range of options before
ultimately selecting these criteria. The Analysis notes that cooperative management offers
several advantages over individual fishing quotas (IFQs). Specifically, multispecies quotas for
both target and bycatch species are difficult to manage when not managed on an aggregate basis.
The likelihood that any person would exceed a given allocation may increase under IFQ
management. The Analysis notes that managing and monitoring individual quota accounts is
more costly and complex than cooperative allocations. NMFS also notes that another goal of the
Program was to reduce bycatch, improve the retention of bycatch, and reduce the potential costs
associated with bycatch reduction compliance. Applying the GRS on an aggregate basis to
vessels in cooperatives may help meet that goal, by allowing vessels to coordinate the harvest and
processing of allocations.

The Council reviewed and rejected options that would have required fewer persons to
form a cooperative. Yet, the minimum standards for cooperative formation selected were deemed
to best meet the goals of encouraging cooperation and consolidation, minimizing costs, and
providing adequate opportunity for individual participants to establish relationships with similarly
situated harvesters.

With its decision, the Council intended to address concerns raised by some industry
participants that holders of relatively small QS amounts (or owners of smaller vessels) could
become less desirable as cooperative members as the GRS is increased. The minimum standard
sought to balance the negotiating leverage of the various fishery participants to ensure that they
could continue to be members of cooperatives and receive value for their QS through that
membership. Over time one would expect smaller vessel owners who may have a more difficulty
meeting GRS requirements to be disproportionately disadvantaged by the competition in the
limited access fishery, and would require cooperative relationships to remain viable.

Overview of Amendment 80 fleet, fisheries, and allocations

The nature of the fleet and historic harvest patterns are described in detail in the Analysis
prepared for Amendment 80, and are not repeated here.” Briefly, the Amendment 80 fleet is

* See 50 CFR 679.91(h)(3)(iii) at: www.fakr.noaa.gov/regs/default.htm

® See 50 CFR 679.91(h)(3)(ii) at: www.fakr.noaa.gov/regs/default.htm

7 See 50 CFR 679.91(b) and (h)(2)(ii) at: www.fakr.noaa. gowreg s/default. htm
See Analysis on NMFS website at: www.fakr.noaa. sus .
® See Analysis at: www.fakr.noaa.gov/sustainablefisheries/amds/80/earirfrfa0907.pdf, Section 1.9.3.
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comprised of a suite of vessels that have historically targeted primarily the Amendment 80
fisheries in the BSAI, and various rockfish species, and to a lesser extent various flatfish fisheries
and Pacific cod, in the GOA.

Amendment 80 allocated each of the Amendment 80 species in the BSAI, except Pacific
cod, to the sector as well as to individual participants, based on historic catch patterns of the 28
initially eligible vessels during 1998 through 2004, and is summarized in regulation.'® Pacific
cod was allocated to the Amendment 80 sector as a whole under the criteria that the Council
adopted under Amendment 85 in April 2006 and NMFS published as a final rule in September
2007 (72 FR 50788). The rationale for Pacific cod allocation to the Amendment 80 sector is
described under the analysis prepared for Amendment 85."' The Amendment 80 fleet is also
subject to limits on the amount of halibut and crab PSC that it may use while fishing in the BSAI.
These PSC limits are lowered in a stepwise fashion over a period of years to provide additional
reductions in bycatch over time. "

The Amendment 80 fleet is constrained by harvest limits in the GOA, commonly known
as sideboards, that limit the catch of pollock, Pacific cod, northern rockfish, Pacific ocean perch,
and ptls3lagic shelf rockfish as well as halibut PSC based on harvest patterns during 1998 through
2004.

Under the criteria established under the CRP, and the recommendations developed by the
Council, NMFS issued 28 QS permits for the originally qualifying vessels. Table 1 lists the
vessels that were eligible to generate QS, the owners of those vessels, the length overall of the
LLP licenses that were originally issued for those vessels, and whether those owners assigned
their vessels and associated QS permits to either a cooperative, limited access fishery, or chose
not to apply for QS for 2008. Table 1 notes that seven vessels have been assigned to the limited
access fishery, 17 to a single cooperative, and four potential QS holders choose not to apply for
their QS for 2008. Those four potential QS permit holder may choose to apply for QS by October
15, 2008, receive QS for the 2009 fishing year, and participate in the Amendment 80 sector. It is
worth noting that one owner with multiple vessels has assigned four QS permits to a cooperative,
and one relatively smaller vessel with limited QS to the limited access fishery. The percentage of
the aggregate QS pool shown in Table 1 is the sum of all QS held by a given owner from all of
their vessels.

There is not a clear distinction between large and small vessels in the Amendment 80
fleet. The Analysis indicated that vessels of smaller sizes had a lower retention rate than larger
vessels."* For purposes of this discussion paper, smaller vessels would refer to vessels that are
most likely to have a difficult time achieving GRS requirements if fishing independently.
Referring to Table 1-98 in the Analysis, it appears that vessels with average length overall of less
than 144 feet retained 63 percent of their total catch during 1995 through 2003. This is slightly
less than the current GRS of 65 percent. While the retention rates during this time frame may not
reflect current retention rates, particularly for vessels targeting specific species with higher
retention rates, or under cooperative management which reduces the incentive to race for fish, it
provides some indication of the relative size of vessels that may have a difficult time meeting
higher GRS requirements. The smaller vessels, vessels that are limited to a maximum length
overall of less than 144 feet on the LLP license originally issued for that vessel, are indicated in
Table 1 in bold font. As the GRS increases, the definition of a smaller vessel would likely change
as even larger vessels may become more constrained by the GRS.

1% See Tables 33 and 34 to part 679 at: www.fakr.noaa.gov/regs/default.htin

' See Final EA/RIR/IRFA for Amendment 85: www. fakr.noaa.gov/analyses/amd85/bsa85final.pdf
2 See Tables 35 and 36 to part 679 at: www.fakr.noaa.gov/regs/default.htm

1 See Tables 37 and 38 to part 679 at: www.fakr.noaa.gov/regs/default.htm

' See Analysis at: www.fakr.noaa.gov/sustainablefisheries/amds/80/earirfrfa0907.pdf, Table 1-98
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Table 1: Owners of Amendment 80 vessels, QS permits, LLP licenses, and QS holdings
derived from Amendment 80 vessels.

Participants in 2008 Amendment 80 Limited Access Fishery

Participant Data

Percentage of Initial QS pool held by owner

Owner, Amendment 80 Species Percentage | Percentage of
Vessel(s)/LLPs with QS by species | aggregate QS
and length overall (LOA), pool

Fishing Alaska Juris (238 ft) Flathead Sole 10.7 359

Company of | Alaska Ranger (203 ft -QS [ (FSOL)

Alaska (FCA), | may be assigned to LLP Pacific cod 16.0

Inc. license derived from vessel) | (PCOD)

Alaska Spirit (221 ft) Rock sole 23.5

(Management | Alaska Victory (227 ft) | (ROCK)

entity for Alaska Voyager (228 ft) Yellowfin sole | 38.3

owner) Alaska Warrior (215 ft) (YFIN)

AI POP (POP) | 53.0
Atka mackerel | 58.2
(AMCK)
U.S. Seafoods, | Ocean Alaskas (124 ft) FSOL 1.6 See aggregate
Inc. PCOD 0.6 total listed under
RSOL 0.6 Amendment 80

(Management YFIN 0.7 cooperative

entity for POP 0 below

OWners) AMCK 0

Participants in 2008 Amendment 80 Cooperative (Best Use Cooperative)

U.S. Seafoods, | Alliance (124 ft) FSOL 6.5 9.6 (Includes

Inc. (Cont.) Legacy (132 ft) PCOD 11.8 Ocean Alaska)
Prosperity (138 ft - QS RSOL 8.9
assigned to LLP license YFIN 7.0
derived from vessel) POP 14.3
Seafreeze Alaska (296 ft) AMCK 9.8

Iquiqui U.S., | Arica (186 ft) FSOL 35.5 16.9

LLC Cape Horn (158 ft) PCOD 234
Rebecca Irene (140 ft) RSOL 26.6
Tremont (131 ft) YFIN 20.6
Unimak (185 ft) POP 0

AMCK 0.3

O’Hara Constellation (150 ft) FSOL 32.5 12.6

Corporation Defender (124 ft) PCOD 19.3
Enterprise (132 ft) RSOL 17.1

YFIN 13.2

POP 0

AMCK 0.7
Fishermen’s American No. 1 (160 ft) FSOL 5.4 8.1
Finest U.S. Intrepid (185 ft) PCOD 14.8

RSOL 14.6
(Management YFIN 8.2
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Entity for POP 0.4
owners) AMCK 2.2
Cascade Seafisher (230 ft) FSOL 1.1 8.1
Fishing, Inc. PCOD 5.2
RSOL 1.9
(Management YFIN 4.8
Entity for POP 18.6
owners) AMCK 18.6
Ocean Peace Ocean Peace (219 ft) FSOL 5.3 6.0
PCOD 5.2
RSOL 4.2
YFIN 4.0
POP 13.6
AMCK 9.2
Jubilee Vaerdal (124 ft)- FSOL 1.5 1.9
Fisheries PCOD 3.5
RSOL 3.5
YFIN 1.7
POP 0
AMCK 0.7
Owners who did not apply for Amendment 80 QS and are not participating in 2008
Trident Bering Enterprise FSOL 0.2 0.5
Seafoods (183 ft - QS could be PCOD 0
assigned to LLP derived RSOL 1.0
from vessel) YFIN 1.0
Harvester Enterprise POP 0
(188 ft) AMCK 0
Arctic Sole Arctic Rose (122 ft - QS FSOL 0.8 03
Seafoods could be assigned to LLP PCOD 0.4
derived from vessel) RSOL 0.6
YFIN 0.2
POP 0
AMCK 0
Golden Fleece | Golden Fleece (124 ft) FSOL 0.2 0.1
PCOD 0.5
RSOL 0.3
YFIN 0
POP 0
AMCK 0

1 Ownership data are derived from multiple sources including information provided on Amendment 80 QS
applications, Restricted Access Management (RAM) LLP database (http://www.fakr.noaa.gov/ram/llp.htm#list),
Groundfish Forum (http://www.groundfishforum.org), and personal communications with Dave Benson (Trident), Bill
Orr (Iquiqui U.S., LLC), Susan Robinson (Fishermen’s Finest), Mike Szymanski (FCA), and Dave Wood (U.S.
Seafood). Most owners designate subsidiary corporations to own the vessels. In turn, those subsidiary corporations are
wholly owned by the owner.

2 LOA data derived from RAM LLP license database (see URL above). These data indicate the maximum
LOA of the vessel that may use the LLP originally issued for that vessel. Vessel lengths listed in the LLP database
may differ from vessel lengths listed in USCG Vessel Documentation files.

3 Vessels considered to be smaller vessels for purposes of this discussion paper are noted in bold text.
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Factors affecting cooperative formation

Three broad factors are likely to affect the choice of participants to join a cooperative: (1)
the appeal of the “outside” option of the limited access fishery; (2) the nature of the cooperative
model chosen; and (3) the specific circumstance of the participant and the circumstances in the
fisheries.

Cooperative vs. Limited Access Fishery

As noted earlier, the advantages of joining a cooperative arise from receiving an
exclusive allocation and ending the race for fish. In addition, fishery participants in cooperatives
are permitted to pool groundfish retention with application of the GRS rates at the cooperative
rather than at the individual vessel level. Depending on the structure of the cooperative,
harvesters may consolidate operations and integrate their fishing operations to improve revenues
and reduce costs. Depending on the circumstances, the “outside” option of fishing in the limited
access fishery may not be significantly less attractive to a specific fishery participant. For
example, if a vessels faces limited or no competition in the limited access fishery, no race for fish
may occur. At the extreme, a vessel with high catch rates may the opportunity to harvest a greater
amount of fish in the limited access fishery than would likely result from the QS they would bring
to a cooperative. If the vessel operator is able to meet GRS compliance requirements with little
complication, those requirements may not affect the decision of whether to join a cooperative.

In some circumstances, it is possible that a small vessel operator with limited QS holding
may have an advantage from foregoing cooperative membership, if the vessel can “fish into” the
amount of ITAC assigned to the limited access fishery by other participants. This choice,
however, will depend on whether the vessel believes that GRS compliance is achievable in the
limited access. As noted in Table 1, one owner is active in both the cooperative and the limited
access fishery. This may provide the best evidence that vessel owners can perceive a greater
benefit in participation in the limited access fishery than fishing under a cooperative.

Conversely, larger vessel owners with larger QS allocations may find the limited access
option substantially less attractive if there is considerable risk that competition from other vessels
will limit their catch in the limited access. In any case, the choice to participate in the limited
access involves some risk, since participants all must choose whether to join a cooperative or fish
the limited access at the same time each year. So, by reducing risk and provide some assurance of
catch, a cooperative provides more certain benefits.

Cooperative Models

Some participants may find cooperative membership more or less attractive depending on
the degree to which the cooperative regulates the fishing activities of its members. Based on
anecdotal information from other cooperative management programs (i.e., AFA, Central GOA
Rockfish, and cooperatives in the BSAI crab rationalization program) there appear to be two
distinct types of cooperative operations, “pass through cooperatives” and “integrated
cooperatives” with a continuum between these extremes. Table 2 summarizes the ways in which
these two basic models differ.

Table 2: Pass Through vs. Integrated Cooperative

Factor Pass Through Cooperative Integrated Cooperative
Coordination e Members responsible for e Fishing plan among members negotiated’
of Fishing fishing allocation derived from pre-season and modified during the
Operations their QS. season as necessary.

e Limited coordination of fishing | e Members coordinate vessels in fisheries

June 2008 — Agenda Item D-3(d) 7
Discussion Paper — Modifying Amendment 80 cooperative formation criteria




practices.

e Cooperative managers
provided limited catch
information from other
members.

e Cooperative members do not
establish buffers for the entire
cooperative. Each member is
effectively assigned a “hard
cap” to limit catch.

and areas to minimizing bycatch and
maximize profit (not based on past
participation or QS holdings).

¢ Cooperative members have access to
detailed catch and PSC rates of other
cooperative members.

¢ Fishing vessels used and the amount
harvested not necessarily related to the
amount of QS member assigns to the
cooperative,

¢ A buffer is established for the entire
cooperative to ensure CQ amounts are
not exceeded.

Distribution of
Costs

¢ Operational costs fully borne
by each participant.

e Insurance costs pooled.

e Observer coverage requirements
negotiated for all vessels under a single
contract.

e Cooperative pays for fuel, labor, and
other costs and those costs are split
proportionally according to the
cooperative contract.

Distribution of
Revenues

¢ Revenue not pooled. Each
member receives value from
the fish harvested on his
vessels.

e Common marketing of cooperative
product.

e Pooling net crew revenue among all
vessel operators and crew proportional
to total catch.

In the first year of the program, the Best Use Cooperative (BUC) has adopted a pass
through cooperative with specific provisions to address PSC rates and the management of GOA
sideboard limits. The cooperative establishes target PSC rates and informs members of
cooperative PSC rates in-season. Each company is responsible for managing the amount of PSC
that would be derived from its QS, effectively acting as a limit for that owner. If an owner
reaches his assigned limit of Amendment 80 species CQ or PSC CQ, the owner may establish
intra-cooperative trades for additional CQ with other cooperative members or stop fishing. BUC
members have also established a private agreement to apportion the Amendment 80 GOA
sideboard limit among members, as a means of effectively managing the sideboard limit. This
agreement does not include participants in the limited access fishery and actions taken by the
participants in the limited access fishery to fish more than their traditional amounts of GOA
sideboard fisheries could affect this private contractual arrangement."®

Several industry participants in BUC have indicated that they believe that with time a
more integrated cooperative structure may develop as: (1) familiarity with the program grows; (2)
GRS compliance becomes more challenging; (3) changes in market conditions and operational
costs present challenges and opportunities; (4) TACs change; or (5) greater consolidation of
vessel ownership occurs.

Factors affecting cooperative membership
Although not exhaustive, some of the factors harvesters are likely to consider when

forming a cooperative are described below.

'% Personal communication, Jason Anderson, BUC Manager.
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Historic relationships among participants:

Participants may have long standing relationships and alliances among owners and crew
and those relationships can affect the ability of participants to effectively. Participants with
similar approaches to marketing, fishing patterns, and operational styles may be easier to
coordinate. Conversely, companies with a history of disagreement or distrust may be unwilling
or unable to effectively compromise and meet the obligations necessary to implement cooperative
management.

Given the complex nature of the program and the need to coordinate catch and PSC
mortality, as well as ensure compliance with GRS requirements (and possibly harvests in under
GOA sideboards), effective working relationships among the members of a cooperative are
critical.

Common economic interests

Presumably companies able to develop economic synergies could find it advantageous to
establish and maintain cooperative relationships. The importance of aligned economic interests
would likely vary depending on the type of cooperative and participants’ operations and markets.
As an example, under a pass through cooperative model where each member of the cooperative is
responsible for harvesting its own quota and PSC use, little consideration may be given to
coordination of operational and marketing activities. In a more integrated cooperative model,
participants may wish to have members able to coordinate the development of economic benefits
from the cooperative.'®

QS holdings

Presumably, prospective cooperative members with greater or more complementary QS
holdings would be more attractive as cooperative members because they could provide more
useful CQ to the cooperative, increasing flexibility for the cooperative to ensure that its catch is
efficiently harvested. Larger QS holders may be most desirable under an integrated cooperative
model where the relative cost per unit of effort decreases as quota increases. Likewise, QS
holders with allocations of relatively scarce or high demand species (including PSC) may be
particularly desirable. Even under a pass through cooperative model, harvesters with these QS
holdings could contribute to a buffer to ensure the cooperative stays below its CQ allocation.

GRS compliance

Larger vessels may be better suited to meet GRS requirements due to the greater amount
of space available onboard to accommodate increased storage capacity required for the larger
proportion of groundfish that will need to be retained as the GRS is increased. In addition, it may
be possible that some of the largest Amendment 80 vessels could improve their retention of
groundfish through the use of fish meal plants that are not feasible on smaller vessels. Generally,
larger vessels would be more likely to have lower operational costs when retaining products than
smaller vessels that would be required to make more frequent offloads. All Amendment 80
vessels may have difficultly finding markets for some groundfish species that may be required to
be retained in greater proportions as the GRS is increased (e.g., Alaska plaice, northern rockfish,
and arrowtooth flounder).

Members who primarily target species that can be harvested with lower incidental catch
rates of other less valuable species may be desirable members of the cooperative because the
retention rate of those vessels would be expected to be high would increasing the overall retention

'® In all cases, participants will need to ensure that any market cooperation is permitted by antitrust law,
which may include the development of a Fishermen’s Collective Marketing Act. This paper does not
examine compliance of activities with those requirements.
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rate of the cooperative. Vessels targeting species with a higher incidence of species that are less
economically desirable may decrease net returns of the cooperative, as a whole, particularly under
an integrated cooperative model, or may decrease overall retention by the cooperative. One would
anticipate that such members may be less desirable as members of the cooperative, particularly if
meeting GRS requirements become a concern.

The changes in operations to meet GRS requirements may increase operational costs at a
proportionally greater rate for smaller vessels, and encourage smaller vessel owners to enter into
and maintain cooperative membership with members that own larger vessels that may be better
able to meet the GRS requirements. Owners of a single relatively small vessel particularly would
be expected to desire a cooperative relationship if they perceive GRS compliance as difficult or
costly and alternative fishing opportunities in the GOA (without the complication of GRS
compliance) are not available. If smaller vessels are perceived as less able to meet the GRS, or
are expected to adversely affect the ability of the cooperative to meet its GRS because they have a
low retention rate, these factors could adversely affect their negotiating leverage, particularly if
other larger vessels can form and maintain cooperative participation without the smaller vessels.

Enforcement Compliance

With any cooperative management structure, coordination is essential, both in terms of
regulatory compliance and oversight of contractual relationships. Entities perceived to have a
checkered past of historically poor compliance performance or who are resistant to oversight and
information sharing may be particularly unattractive as cooperative partners.

Costs of cooperative participation

Establishing and maintaining a cooperative requires investments by its members to
establish and oversee cooperative arrangements. These requirements impose additional costs on
industry participants that may affect their decisions to establish or join a cooperative. For owners
of single vessels with limited QS, the costs of cooperative membership could be disproportional
relative to expected benefits of cooperative membership.

Coordination on non-cooperative quota fishing

Participants in the Amendment 80 sector are active in CDQ fisheries, various fisheries in
the GOA, and BSAI species that are not allocated under the Amendment 80 Program (e.g.,
Alaska plaice, arrowtooth flounder). As part of the negotiating process, QS permit holders and
vessel owners may wish to ensure that their activities in these other fisheries are not adversely
affected. As an example, members of the existing cooperative privately negotiated the
apportionment of GOA sideboard limits among cooperative members with historic activities in
those fisheries. The ability of a cooperative to effectively address these fishing patterns may be a
deciding factor for some QS holders’ cooperative membership.

Harvesting capacity

Some participants in the Amendment 80 sector assert that persons who hold an LLP/QS
license (i.e., QS without the accompanying vessel on which the CQ could be harvested) may not
be able to effectively negotiate cooperative membership that provides a reasonable value for their
QS. The validity of this assertion cannot be tested unless and until a person were to undertake the
process of negotiation to become a member of a cooperative. The circumstances within the sector
likely determine the extent of this effect. For example, a person with an LLP/QS license, who
also owns an Amendment 80 vessel able to harvest the CQ yielded by the license might be
unaffected in negotiations. Furthermore, A LLP/QS holder who may represent the necessary
third owner or ninth QS permit necessary to form a cooperative may be in strong negotiating
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position. Similarly, a license holder with strong historic relationships with other sector members
who has valuable CQ to contribute to the cooperative for harvest by others may be unaffected. On
the other hand, a relatively independent license holder with no well-established relationships
could be disadvantaged, particularly if a large single cooperative within the sector has developed.
In this circumstance, with the only outside opportunity being to assign the LLP/QS license to the
limited access fishery without a vessel, the license holder is likely to be poorly positioned to
negotiate a reasonable price for contributing QS to the cooperative. This circumstance is unlikely
to persist, since a recent court order in the Arctic Sole Seafoods v. Gutierrez case allows
Amendment 80 sector members who lose a vessel to replace that vessel. However, depending on
the circumstances, vessel replacement may take one or more years, disadvantaging the license
holder for a period of time.

Rationale behind the current cooperative standards

The current cooperative standards are intended to provide several benefits to sector
members and fishery managers. Some of these benefits are more likely to be realized over time,
so the failure to obtain the full intended benefit in the first year of the program (i.e., all members
under cooperative management) is not necessarily a failure of the formation standards. As
previously described, numerous reasons exist why the limited access fishery may be preferred by
some fishery participants. On the other hand, evolution of the fleet over time could prevent some
of the benefits, or apparent benefits, realized in the first year of the program from being realized
in future years.

The existing entity and vessel thresholds may provide benefits by encouraging
associations, and ultimately consolidation, among vessel owners. This in turn could provide
additional benefits from the fisheries through greater production efficiencies (i.e., increasing
revenues and decreasing costs). Although pass through cooperatives (such as the one formed in
the first year of the program) may not achieve these as much as an integrated cooperative, it does
represent a first step in development of more efficient operational associations. Management
burdens also can be decreased through the consolidation of activities in larger units, transferring
more of the day-to-day decisions and monitoring burden to cooperative members. As an
example, because NMFS does not close cooperatives from directed fishing, the cooperative
becomes responsible for ensuring its members are well-monitored to avoid overages.

The cooperative formation standards are also intended to interact with GRS for the
benefit of smaller vessel owners who might otherwise have little negotiating leverage when
interacting with other owners as the GRS is increased. Some assert that small vessels are a
necessary lynchpin for other vessel owners to meet cooperative formation thresholds, thereby
providing them with a relatively strong negotiating position. Even if smaller vessels may be
perceived to be weakly positioned because of smaller allocations and potentially more costly
compliance with GRS, if they are instrumental to meeting cooperative formation requirements,
they may be able to overcome these shortcomings. In the first year of the program, most small
vessels have joined the single cooperative that has formed.

Whether this membership indicates that the threshold is working as intended could be
questioned for a few reasons. First, the cooperative is a pass through cooperative under which
most members simply fish any allocation attributed to their own QS. In this cooperative
structure, any benefit realized by small vessel owners is attributable only to their own allocations.
Second, the lower GRS applicable in the first couple of years of the Amendment 80 program (i.e.,
2008 and 2009) is not likely to be a limiting obstacle even for smaller vessels in the fisheries,
particularly when associated with larger vessels in a cooperative. While the high proportion of
smaller vessels in cooperatives in the first year is encouraging, it may not indicate that those
vessels will be continue to be needed to meet cooperative formation thresholds as intended in
future years when GRS becomes more constraining. Once the GRS rises, it is conceivable that
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vessels able to comply with the GRS may be less willing to come to terms with small vessels
challenged by the GRS, for fear that they could jeopardize the cooperative’s ability to meet the
GRS and threaten its compliance. At the extreme, large vessels could form their own
cooperative associations offering small vessels a choice between isolation in their own
cooperative or the limited access. This could leave those vessels in a position of either fishing in
the limited access fishery with a relatively small allocation with challenging GRS requirements,
or the potentially poor terms for cooperative membership (which may include very constraining
requirements to ensure that the cooperative’s GRS is not compromised). Since cooperative
associations are privately negotiated and will evolve with changes of circumstances, it is difficult
to predict the outcome for small vessels that are not essential for cooperative formation.

Issues raised concerning the current cooperative standards

Arguments advanced for relaxing the cooperative formation standards generally contend
that the current standard has reduced the potential for cooperative membership. Some
participants contend that by establishing cooperative formation thresholds, some sector members
who might otherwise choose to fish in the cooperative fishery have been unable to form the
cooperative relationships necessary to meet the cooperative formation thresholds. Some
participants contend that in a sector with few participants, thresholds provide little opportunity for
sector members unwilling to consent to majority positions. Under these circumstances, the
majority (who may be in one or more cooperatives of their own) could effectively force some
vessels into the limited access fishery. In some instances, cooperative members could benefit
from refusing to accept some prospective members in their cooperatives either by a late season
rollover of unharvested allowable catch from the limited access as was contemplated, but not
approved by the Council, under Amendment 90," or by entering vessels into the limited access
fishery -- effectively fishing off of the allocation of sector members unwelcome in a cooperative
or unable to come to terms with a cooperative.

Whether persons strategize to reach this result, or merely benefit from unexpected
circumstances, the outcome could be a windfall for one or more cooperative members arising
from their unwillingness (or inability) to come to terms with other sector members. As noted in
earlier sections of this paper, persons whose interests have coalesced and are able to meet the
standards to form a cooperative are under no requirement to accept additional members. Perfectly
valid reasons may justify not wanting certain members in a cooperative, such as historically poor
working relationships, concern about joint liability for violations, or differing harvest strategies
that do not comport with other members. Yet, in any case when a cooperative member chooses to
enter a vessel in the limited access fishery, one might question whether that choice is simply to
assert leverage by encroaching on the allocation of vessels unable to come to terms with the
cooperative.

Because the negotiations to form a cooperative are private negotiations, it is not clear that
there is any objective way to distinguish between an inability to agree to terms and behavior by
participants who seek to create a competitive advantage by excluding others. This paper does not
attempt to determine the specific factors that led to cooperative formation and limited access
fishery participation for this year. Furthermore, it is not appropriate to assume that the
cooperative formation patterns observed in the first year of the program (described in Table 1)
would be observed in future years, so any analysis predicated on this year may be inappropriate.
As an example, four prospective QS permits, currently held by three separate persons, were not
applied for, and not issued this year. The holders of those permits could choose to apply for their
QS for 2009 and participate in the fishery, thereby increasing the number of persons and QS

'7 See Draft EA/RIR/IRFA prepared for Amendment 90 at:
www.fakr.noaa.gov/npfinc/analyses/ AM90_108.pdf, Section 2.4.2.1
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permits who are eligible to form a cooperative. Similarly, some members of BUC in 2008 could
prefer to form alternative relationships for 2009, thereby changing negotiation dynamics.

It is conceivable that one or more members of a cooperative could receive benefits from
excluding persons from a cooperative, if the cooperative can coordinate efforts, use fewer more
efficiently to harvest the cooperative’s quota, or allow other vessels from the cooperative to join
the limited access fishery. Under an integrated cooperative model this cooperation is more likely
to occur than under a pass through model, when each member effectively harvests an amount of
CQ derived from the QS they have assigned to the cooperative.

In any instance, cooperative members engaged in forcing persons into the limited access
fishery would need to be careful to avoid any violation of antitrust law or other regulations
governing the constraint of trade. Certain arrangements are likely to be problematic. These
generally arise from the opportunity for a cooperative member with multiple vessels to enter a
vessel in the limited access fishery and harvest a greater value of fish than if that vessel were
fishing in the cooperative, with that marginally greater revenue could be passed on to other
cooperative members. Alternatively, a cooperative member could enter a vessel in the limited
access, engage in fishing fish high PSC rates, effectively closing the fishery to ensure that catch is
not harvested in the limited access fishery. At its most egregious, a cooperative could adversely
affect the markets of competitors to provide an advantage to a cooperative. Whether any of these
scenarios would be a regulatory or legal violation depends on the circumstances, but each is
problematic in that cooperative members are coordinating associations with the purpose of
depriving others and sharing benefits arising from that action.

More generally, cooperative formation standards that may not be easily achieved may be
opposed by persons who believe that in all cases cooperative fishing should be preferred to the
limited access. It is generally believed that fishing exclusive cooperative allocations allows
participants to end the race for fish and modify fishing practices to improve fishery returns and
reduce bycatch. These benefits are argued to outweigh the possible intended benefits from
formation thresholds (including distributional effects), since those benefits are uncertain (i.e.,
may or may not be realized). It may be argued that penalizing sector members unable to come to
terms with others in the sector forsakes the benefits that arise from cooperative allocations for
benefits that are less certain.

Modifying cooperative formation standards

Cooperative formation standards could be modified (or relaxed) to address some of the issues
raised by persons concerned with the current standards.

Modifying the number of QS permits required to form a
cooperative

Lowering the number of QS permits that are required to form a cooperative could provide
additional cooperative opportunities for large and small QS holders. On the other hand, reducing
the number of QS permits (vessels or LLP/QS licenses) required to form a cooperative could
reduce the negotiating leverage of smaller vessel owners if those vessels are less necessary to
meet the cooperative formation requirements. In the extreme, if single small vessel owners are not
perceived as necessary to form a cooperative, and it is perceived that these vessels cannot meet
GRS requirements and economically participate in the BSAI, the negotiating leverage of those
smaller vessels will be very limited. Again, whether this effect occurs is likely to depend on the
circumstances and actions of sector members, in part, because it is not certain that small vessels
will be instrumental in meeting the existing formation standard.

Modifying cooperative formation standards so that fewer QS permits are required to form
a cooperative could provide additional opportunities for cooperative formation. Easing the
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requirements could allow more cooperatives to form, each structured around similar fisheries or
operations. It is difficult to predict the relative value of lower cooperative formation thresholds to
companies owning a single or few vessels. One would expect that if more cooperatives can be
formed, then owners of single vessels or few vessels, whether large or small, would have
additional opportunities to negotiate. Under certain conditions, it could be possible that more
than one owner of multiple vessels could be attempting to form a cooperative and these vessel
owners could be actively competing to attract a single vessel owner to join. Under that scenario,
the lower cooperative formation standards could improve the negotiating leverage of the single
vessel owners because they may have additional opportunities to provide the necessary vessel or
number of owners required. Without knowing the specific dynamics of the negotiating positions
of the parties, which will vary from year to year, it is not possible to definitively state how
modifying the number of QS permits would affect negotiating leverage.

Also, it is possible that negotiations would become more transparent with the lowering of
cooperative formation thresholds. Specifically, the greater the number of outside opportunities,
the more likely that persons negotiating cooperative membership will receive the actual value of
their operations and assets to the cooperative. For example, a person who is instrumental to
cooperative formation may be able to leverage that position with the cooperative to receive
greater value for their participation in the cooperative than reflected by the value of their QS or
assets under other fishing conditions because the other members would be willing to “pay” for
that person’s participation so they are not deprived of the benefits brought by cooperative
membership that is ensured by the threshold member. On the other hand, if the cooperative can
form with or without a person, the person will have no special leverage with respect to other
members in negotiations. Thresholds that allow more cooperatives to form limit the extent to
which leverage may be asserted by persons who are non-members prior to the threshold being
met or by persons who are members after that threshold is met. In addition, creating a limited
access fishery as the outside option likely increases any leverage arising from constraining
cooperative thresholds, since the opportunity in the limited access fishery is likely to be
substantially less appealing than the opportunity in a cooperative. In any case, persons in a
position to deprive others from the benefits of cooperative membership will have added leverage,
to the extent that the limited access opportunity poses challenges. This added leverage rises with
competition in the limited access and will also rise for some sector members as the GRS
increases.

Modifying the number of owners required to form a cooperative

Depending on the degree of any ownership threshold, sector members could be faced
with requirements that require negotiation with several other owners in the fishery, or forming a
single company cooperative and effectively receiving an individual fishing quota. Allowing a
single company to form a cooperative would allow any sector member to form his own
cooperative and receive an exclusive harvest privilege that could be fished or transferred to other
sector members. A single person threshold would have the advantage of eliminating the potential
adverse consequences of managing and fishing of a race for fish in the limited access fishery.
Allowing a single company cooperative, however, could limit the formation of associations
among participants who might wish to form a cooperative relationship with other owners because
they may be less economically efficient or may be challenged by the GRS without the benefit of
the larger vessels or larger QS allocations that would be brought to the cooperative by other
sector members.

A potential advantage to lowering the number of owners required to form a cooperative,
including providing a single company cooperative, is that owners who may otherwise be
undesirable as cooperative partners would be able to receive an allocation that could be fished or
traded to other members. These unwanted potential partners could be entities such as companies
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with poor working relationships with other members, or small vessels that pose GRS challenges,
and risks, for other cooperative members. By allowing single company cooperatives, those sector
members would only assume joint liability for the actions of cooperative members with whom
they truly desire business relationships, rather than sector members who must be taken on simply
to meet the threshold. Once could argue that lower ownership standards could encourage
companies with strong working relationships to operate more collaboratively under an integrated
cooperative model, further increasing the potential benefits of cooperative management.

Establishing a minimum QS holding threshold for cooperative
formation

Currently, no threshold amount of QS is required for cooperative formation. Establishing
a standard to a cooperative to form, only if that cooperative holds a minimum amount of QS
could be used to ensure that all cooperative exceed some minimum size. Various thresholds could
be considered, if the Council wishes to consider this approach. Depending on the choice of
thresholds, however, sector members could be treated differently under such a rule. For example,
if a cooperative may be formed provided its member(s) hold a minimum of 10 percent of the
aggregate QS under Amendment 80 fishery, only three of the existing sector members could
independently form a cooperative (see Table 1). While these three members may be well
positioned for negotiating cooperative terms, knowing that they can simply form an independent
cooperative, the remaining sector members are likely to be disadvantaged. It is difficult to predict
the precise effects on negotiating leverage of a QS threshold on any participant, but by allowing
only larger QS holders to form cooperatives independently of other sector members, such a rule
could disadvantage smaller entities. Generally, it is not clear that establishing a minimum QS
threshold to form a cooperative would address the concerns raised by some fishery participants
and described in this paper.

Summary and next steps

As noted throughout this document: (1) smaller vessel owners with limited QS are likely
to have weakened negotiating leverage as the GRS increases if they cannot be competitive in the
limited access fishery and options in the GOA are not viable; and (2) participants of any size will
find it difficult to receive the benefits of cooperative management if they cannot reach agreement
on negotiated terms because the limited access fishery is not an unattractive outside option, they
cannot reach agreement on specific terms, or (less likely) a cooperative is able to derive some
benefit from forcing an entity into the limited access fishery.

The document suggests that if the Council chooses to relax the cooperative formation
standards it could: (1) increase the opportunities to QS holders to form cooperatives; (2) diminish
the negotiating leverage arising from thresholds (which may be desirable because negotiating
leverage has limited predictability because it is circumstance dependent); (3) reduce the potential
for some sector members to force others to fish in the limited access fishery; and (4) reduce the
incentive for members of a cooperative to attempt to create conditions that are unfavorable for
certain fishery participants to form a cooperative.

Another potential solution to reduce the risk that a person may not be able to reach
agreement with other members and would be forced into the limited access fishery would be to
provide each QS holder with an amount of individual fishing quota that could be fished either
individually, or could be assigned to a cooperative in a manner similar to the existing BSAI Crab
Rationalization Program. Under such a model, small or large QS holders could choose to
coordinate, or choose to fish independently without coordination. Such a model could provide an
opportunity for smaller QS holders to continue to be active as individual operators, form smaller
cooperatives, or choose to lease their CQ to other cooperatives or vessel operators.
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Any modifications to the cooperative formation standards would require a careful
reconsideration of the potential impacts on GRS compliance and quota management that were
raised as concerns when the Amendment 80 Program was adopted and implemented.

If the Council chooses to prodeed, a problem statement would need to be fleshed out and
a range of options developed that would examine options possibly including:

e Alternative 1: Status quo

e Alternative 2: Allow each QS\holder to receive IFQ and allow QS holders to establish
cooperatives under the existiné‘g:ooperative formation criteria similar to the allocation
process used under the BSAI crab rationalization fishery.

e Altemnative 3: Reduce the numbe\r of owners required to form a cooperative from three,
to two, or one unique owner.

e Alternative 4: Reduce the number of QS permits required from the existing nine permits
to some lower range (e.g., three permits to the existing nine permits).

o Alternative 5: Combine Alternatives 3 and 4 to reduce both the number of owners
and the number of permits requiréq to form a cooperative (e.g., two owners with
6 permits).
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