AGENDA C-4

SEPTEMBER 1995
MEMORANDUM
TO: Council, SSC and AP Members
ESTIMATED TIME
FROM: Clarence G. Pautzke
Executive Director 6 Hours
DATE: September 19, 1995

SUBIJECT: Observer Program
ACTION REQUIRED

(a) Receive agency report on options to resolve Research Plan concerns
®) Receive report of Observer Oversight Committee (OOC)
(© Council direction on Research Plan implementation or alternatives

BACKGROUND

The Council took action in April 1995 to delay full implementation of the Research Plan user fee until 1997, It
was oniginally scheduled for implementation in 1996, with fees being assessed and collected during 1995. Those
fees are in the Observer Fund, collecting interest, and would be used to pay for observers beginning in 1997.
Amendment 1 to the Research Plan will keep in place the existing, pay-as-you-go requirements for 1996. No fee
will be charged in 1996, but would resume in 1997. The RFP solicitation process, for selection of observer
contractors under the Research Plan, has also been put on hold pending resolution of Research Plan concerns
identified by the Council and industry.

The NMFS has indicated to the Council that the current impasse with implementation of the Research Plan
threatens to compromise the continued viability of the Observer Program. A commitment by the Council at this
time, to either proceed with the Research Plan or develop an alternative program, is being requested. Item C-4
(a) in your notebooks is a letter from NMFS and a discussion paper outlining the steps taken (or options
requiring Council guidance) relative to each of the stated concerns of the Research Plan.  This information was
also presented to the OOC two weeks ago when they met in Seattle; their report to the Council is included as Item
C-4(b). Public comments received on this issue since April 1995 are included under Item C-4(c).

Item C-4(d)is a memo summarizing the results of the Insurance Technical Committee (ITC), which also met in
Seattle two weeks ago.

C-4 Memo hla/sep
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National Marine Fisheries Service
P.O. Box 21668
Juneau, Alaska 99802-1668

September 19, 1995

Mr. Richard B. Lauber

Chairman, North Pacific Fishery
Management Council

P.O. Box 103136

Anchorage, Alaska 99510

Dear Rick,

The North Pacific observer program is critical to the management
of the fisheries under the jurisdiction of the North Pacific
Fishery Management Council (Council). We rely on observer data
to provide high quality information necessary for fisheries
conservation and management. NMFS is committed to maintaining
this program and providing it with the tools necessary to fulfill
its mission. 1In order to be certain that our resources can be
focussed such that this commitment can be maintained, the Council
must provide clear and unambiguous direction on the future of the
Research Plan at its September meeting.

When the domestic groundfish observer program was established,
all involved recognized that the infrastructure was flawed but
that getting the program implemented quickly was important. Work
was soon initiated to develop a program that would truly meet
NMFS’ and the Council’s requirements for high integrity data
necessary to manage groundfish stocks. The Council also
clarified that the issue of cost equity should be addressed, and
that any future infrastructure for the program should be based on
a user fee system which distributed costs to all fishery
participants on the basis of the value of the catch taken. An
amendment to the Magnuson Act was approved by Congress to
authorize this system and the Council proceeded to develop the
North Pacific Fisheries Research Plan (Research Plan) consistent
with section 313 of the Magnuson Act. The process of developing
and implementing the Research Plan has taken much longer than
expected. During this intervening period, many of the weaknesses
in the existing system have become evident.

Under the Research Plan, the basic principles of maintaining data
integrity and flexibility would be achieved, measures for cost iR

NS

|

.

UNITED STATES DEPARTMENT AGENDA C-4(a)
National Oceanic and Atmospheric SEPTEMBER 1995



%+ 09/20/85 WED 11:41 FAX 907 5867465 - FM AK REGION +++ NPFMC @oos

containment would be implemented, and the distribution of -
coverage costs with the fleet would change. The issue of data
integrity is of paramount concern and is closely linked to
observer working conditions. We cannot expect observers to give
their best and stay with the program if they are inadequately
paid or insured, and even run the risk of not being paid at all.
Observing is a demanding profession, and increased allocation and
compliance concerns have only made the work more difficult.
Although we ask observers to perform difficult and complex tasks,
we offer them no security and pay them modestly. The current
system provides a strong incentive for conflicts of interest to
develop in the business relationships between contractors and the
fishing industry and this situation can undermine the ability of
observers to work independently. We expect these pressures to
increase when management measures requiring individual vessel
accountability are implemented. Observers probably should be
hired as agency employees to provide the safeguards necessary to
support the need for data integrity, but this is not possible
under today’'s mandates for reducing the size of government.

Flexibility is necessary if we are going to deploy observers in

such a way that our management information needs are met in the ~~
most cost effective manner. Under the current system, coverage '
levels are established by regulation and costs are borne only by

those vessels and plants required to carry cobservers. Changing
coverage requirements is difficult and time consuming. A user-

fee based system allows coverage requirements to be linked

directly to information needs without burdening persons required

to obtain observer coverage with additional costs. Improvements

in the flexibility of the pay-as-you-go system are possible, but
certain options, such as placing observers on small boats would

be difficult to achieve.

During the last six months, many Research Plan implementation
issues have been raised. These concerns are related to overall
costs under the Research Plan, mechanisms for addressing ’
supplemental observer coverage needs outside the 2% Research Plan
fee cap, perceived inflexibility in the federal government system
for procuring Research Plan contractors, and vessel notification
requirements for obtaining observer coverage.

We have prepared a discussion paper that presents a summary of
the implementation issues raised by industry and the Council and -~
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options to address them (attached). Staff presented this
discussion paper to the September 1995 meeting of the Observer
Oversight Committee (0OOC). Through discussion and negotiation,
the 00C arrived at acceptable solutions to all stated major
implementation problems. Although the 0OOC identified a number of
remaining questions, it recognized that implementation of the
Research Plan could proceed without full resolution of these
questions at this time. Interestingly, even though the
government procurement system was demonstrated to be surprisingly
flexible, most OOC members felt that the three-contractor Request
for Proposals (RFP) option drafted earlier this year best met
Research Plan objectives.

In spite of this apparent general consensus on stated Research
Plan implementation issues, the OOC was unable to reach any
consensus on another, fundamental element of the Research Plan
which was not discussed by the Council at the April and June 1995
meetings. Cost equity, defined as distribution of costs
throughout the crab, groundfish and halibut fleets on the basis
of landed value of catch, and implemented through the Research
Plan user fee, has resulted in significantly increased observer
costs for some sectors of the fleet. Even though this change in
cost distribution was well understood to be integral to the
Research Plan, some participants in the groundfish and crab
fisheries now assert that they are incumbered with an inequitably
high share of the cost of the North Pacific observer programs.

The future of the Research Plan and its dependence on this
definition of cost equity are of fundamental concern to NMFS and
must be resolved by the Council at the September 1995 meeting. If
the Council endorses the user fee concept, we believe that
solutions to other concerns can be provided and we can proceed with
full implementation of the Research Plan by January 1997.

Sincerely
@%)W

Steven Pennoyer

Director, Alaska Region

Attachment

igoo4



NORTH PACIFIC FISHERIES RESEARCH PLAN IMPLEMENTATION ISSUES

Prepared By
Staff of the
National Marine Fisheries Service
September 8, 1995

Since its April 1995 meeting, the North Pacific Fishery
Management Council (Council) has expressed concerns about
proceeding to implement the North Pacific Fisheries Research Plan
(Research Plan). At its June 1995 meeting, the Council requested
the National Marine Fisheries Service (NMFS) to delay full
implementation of the Research Plan until 1997 so that the
Council has more time to assess and address its concerns.

During the past several months, NMFS staff have met with
industry, observer contractors, and Council members to more fully
understand the concerns that resulted in the Council's
recommendation to delay the Research Plan. These meetings have
been informative and have helped to clarify concerns about the
Research Plan as well as industry frustrations about the Observer
Program in general. However, we believe we need to clearly
separate the Research Plan implementation issues from issues that
apply to the Observer Program in general. For purposes of this
discussion paper, only issues specific to the Research Plan are
addressed at this time.

Council action to delay the Research Plan has raised serious
concerns about the future of the Observer Program and its
responsibilities for providing the information required for
management of the North Pacific fisheries. We strongly believe
that the collection of unbiased data through the North Pacific
observer programs is imperative to our ability to monitor and
manage catch and bycatch amounts in the North Pacific fisheries
and provide information necessary for resource assessments upon
which fishery quotas are based. However, the Council must
recognize that some current and possible future management
measures cannot be properly implemented unless the Observer
Program is changed.

We believe that the Research Plan provides the best means to
enact necessary changes and address the concerns which gave rise
to its development. These concerns fall into four categories:

1. Data Integrity

The integrity of the data provided by observers is of fundamental
importance. This integrity is likely to be undermined because
certain safeguards are lacking under the current (Observer Plan)
system. Safeguards related to observer working conditions are
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particularly important and must be provided if we are going to
attract and retain observers of the caliber we require. A system
which allows observers to be unpaid or underpaid and/or
inadequately insured is a system which fails to recognize the
linkage between observer working conditions and data quality.

Data integrity is jeopardized in a system which requires fiscal
transactions to occur between the contractors who provide
observers and the industry required to carry them. Such a system
is open to abuse and may place inappropriate pressures on
contractors and observers as they struggle to survive in a highly
competitive environment.

2. Flexibility

The current observer programs (i.e., programs that exist prior to
full implementation of the Research Plan) are inherently
inflexible because changes in coverage have direct fiscal impacts
on industry members required to carry observers. Under the
current system, coverage levels are established by regulation and
are difficult to change. Flexibility in assignment of observer
coverage through the annual Research Plan specification process
is essential if we are to meet management information needs in a
cost effective manner. This can best be achieved under a user-
fee based system with provisions for annual (and in-season)
adjustments in coverage requirements.

3. Cost Equity

Requiring observer coverage on low-volume harvesters is difficult
because the current observer programs may not provide cost
equity. Cost equity is consistent with the philosophy that
observer data collection is in the best interests of all
participants in the fishery. 1In addition, it establishes the
basis for a user-fee system which allows data integrity,
flexibility, and cost control concerns to be better addressed.

4. Cost Containment

The current system does not provide for cost containment. No
limit exists on overall coverage costs to the industry nor can
contractor costs be monitored and assessed. Agency costs or
efforts to coordinate the NMFS and Alaska Department of Fish and
Game (ADF&G) observer programs are not directly reviewed by the
industry. The Research Plan places a cap on coverage costs,
provides oversight of costs and coverage levels, and requires
increased coordination between NMFS and ADF&G.



A summary of industry and Council concerns about the Research
Plan follows, as well as our proposed action to address those
concerns.

ISSUE 1. TIHE RESEARCH PLAN COSTS TOO MUCH. Concerns exists
that the costs incurred by the industry under the Research Plan

will be too high relative to what the industry would pay without
the Research Plan. These costs result from the Research Plan fee
assessment that is structured as a percentage of exvessel wvalue
of catch. The fee percentage is specified annually to pay the
costs of industry observer coverage as well as certain agency
costs necessary to carry out the North Pacific observer programs.
Concern also exists that the Research Plan erodes industry
incentives to contain costs for observer services.

The Magnuson Act authority to implement the Research Plan limits
the overall cost of the North Pacific observer programs to 2
percent of the exvessel value of catch from the Research Plan
fisheries. This limitation serves to constrain overall costs in
a manner that otherwise would not exist. Furthermore, true costs
of the observer programs are being recognized as a result of the
budget and cost information collected to support the annual
Research Plan specifications process.

A brief analysis of costs of current observer coverage in the
groundfish and crab fisheries with and without the Research Plan
is provided in Attachment 1. In summary, total costs are
increased under the Research Plan by $0.3 million as a result of
the billing program necessary to collect Research Plan fees.
Other additional costs of the Research Plan are possible to the
extent that some vessels and shoreside processing facilities may
have less incentive to minimize the number of observer deployment
days. These and other specific cost concerns expressed by the
Council and/or industry are discussed below.

A. Fee structure. When the Council adopted the Research Plan,
it recognized that every participant in the Research Plan
fisheries would be assessed a fee based on a percentage of the
exvessel value of catch retained or processed by each
participant. This approach could result in costs to
participants in the Research Plan fisheries greater than or less
than their annual costs for required observer under the present
system. This result is consistent with section 313 of the
Magnuson Act and Congressional intent, as well as the expressed
intent of the Council to provide for more equitable payment for
observer coverage by all participants in the Research Plan
fisheries.



OPTION: If the Council believes that a fee structure based on the
exvessel value of catch is no longer desirable, then the Council
will need to pursue an amendment to the Magnuson Act to authorize
an alternative fee structure. For example, the Magnuson Act
could be amended to authorize fees based on the cost of an
observer day that could be assessed against participants in the
Research Plan fisheries that are required to carry observers.
This approach, however, would take time to develop and would
undermine the flexibility inherent in the current Research Plan
to place observers on board any vessel at any time to meet
management or information needs in a cost effective and equitable
manner.
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on to the industry. The Magnuson Act authorizes certain agency
costs necessary to implement the North Pacific observer programs
to be reimbursed from the Research Plan fees collected from the
industry. Under the Magnuson Act, these recoverable costs cannot
include administrative overhead or other costs not directly
incurred in carrying out the Research Plan. NMFS is committed to
providing base level funding necessary to maintain the
administrative infrastructure supporting the NMFS observer
program and has identified such funding as a high priority in the
NMFS budget process. Nonetheless, this process does not
guarantee that we will. receive future funding at levels we have
been allocated in the past.

OPTION 1: The Research Plan requires that the Council's Observer
Oversight Committee (OOC) annually assess observer coverage in
the Research Plan fisheries and observer program costs. The 00C
also makes recommendations to the Council on the extent to which
agency costs should be recoverable through the collection of
funds under the Research Plan. We recommend that the Council and
industry make use of this interactive process to control the
disbursement of funds to management agencies and to ensure that
these funds are used to maintain observer programs that meet
management needs of the fisheries under the Council's
jurisdiction.

QPTION 2: The Council could recommend changes to the Research
Plan to delineate more specifically the type of agency costs that
would be eligible for reimbursement from fees collected under the
Research Plan.

C. ncentive “Or COs ontainment are undermined. Concerns
exists that the Research Plan does not provide incentives to hold
costs down, particularly for vessel owners required to have less



than 100 percent coverage and who no longer have an incentive to
bring observers back to port when their coverage requirements are
met. As discussed in Attachment 1, this change in incentives
could tend to increase the cost of providing a given level of
observer coverage.

QPTION: We believe the potential for increases in cost for a
given level of observer coverage is minimal because: 1) observer
contractors have an incentive to maximize the number of observer
coverage days per deployment day, 2) the frequent opportunity
exists to disembark observers from smaller vessels when the
vessel comes to port, and 3) the Research Plan provides increased
flexibility to distribute observer coverage among vessels in a
manner that minimizes the opportunity to exceed coverage
requirements. If working cooperatively with observer contractors
and the industry to minimize the potential for abuse of observer
coverage is judged ineffective, NMFS could pursue a regulatory
prohibition against persons using more observer coverage than is
required under the annual Research Plan specifications.

ISSUE 2. SUPPLEMENTAI,_ CQVERAGE. Concerns exist that the
Research Plan does not allow for significant increases in
observer coverage nor does it allow for voluntary or supplemental
observer coverage that may be required in the future for
compliance monitoring of special fishery programs (i.e., IFQs,
CDQs, or other special management programs). Conversely, concern
exists that if supplemental observer coverage is authorized, the
overall costs of the observer program could become open ended for
some participants in the Research Plan fisheries.

If full implementation of the Research Plan had occurred in 1996,
we project that current levels of observer coverage in the
groundfish and crab fisheries could have been accommodated under
a 1.42 percent fee and a 40 percent increase in observer coverage
could have been accommodated under the 2 percent fee limitation
(See Attachment 1). This situation would be expected to continue
under full implementation of the Research Plan.

OPTION ]: Accept that all observer coverage in the Research Plan
fisheries will be provided under the 2 percent fee assessment cap
and use the flexibility inherent under the Research Plan to place
observers where they are most needed. Vessels required to have
observer coverage to participate in special access fisheries
(e.g., CDQ or IFQ fisheries) could be required to pay a higher
fee percentage up to the 2 percent cap. Option 2, below, would
need to be pursued by the Council if resource allocation programs
are implemented in the future that rely on large-scale increases



in observer coverage to monitor compliance.

OPTION 2. 1If the Council advocates future management programs
that require increases in observer coverage which could not be
accommodated within the 2 percent fee limitation, then the
Council will need to pursue a Magnuson Act amendment to provide
for supplemental observer coverage under the contractual
arrangements developed for the Research Plan. A supplemental
program could be limited to special access fisheries and based on
the cost of an observer day.

ISSUE 3. DIN; W] [HE ALASKA BOARI : ND ADFE&
Crab observer coverage levels are recommended by the State of
Alaska's Board of Fish. Concerns exist that the cost of the
ADF&G observer program could increase. Under the Research Plan,
this increase could result in a reduction of observer coverage
for the groundfish fisheries.
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OPTION: The Council and Alaska Board of Fish could develop
mutually acceptable policies that set out the process for
implementing changes to crab vessel observer coverage, including
an agreement that changes to crab observer coverage under the
Research Plan would not occur until the Council and NMFS accept
the Board's recommendation. Under these policies, no
supplemental program for crab observer coverage would be
implemented outside the Research Plan.

ISSUE 4. CONTRACTING CONCERNS. The Research Plan establishes

NMFS’s responsibility to establish contracts with observer
contractors in accordance with Federal Acquisition Regulations.
The Council has expressed concern that the Request For Proposals
(RFP) issued by NMFS for this purpose was not consistent with
Council intent to standardize and minimize observer costs, assure
a sufficient supply of observers, and facilitate the ability of
small Alaska-based contractors to compete effectively for
contracts. Attachment 2 presents a discussion on the events
leading up to the current RFP as well as alternative contractual
arrangements that could be considered, depending on the criteria
used for selecting observer contractors.

A. andardized observer salarjes were not established in the
RFP. Standardized salaries were not delineated in the RFP because
NMFS has the ability to ensure observers are adequately
compensated through the evaluation and negotiation processes.
NMFS also recognizes that the contractors are the professionals
in this field; stipulating specific aspects actually constrains
creativity and responsiveness by contractors to develop unique



approaches to certain problems or aspects of the work.

OPTION: Maintain the status quo approach under which prospective
contractors would be expected to continue to prepare bids which
indicate salaries and benefits they intend to provide for
observers, and the extent to which wages and reimbursement of
expenses would be provided during training, debriefing, and
between deployments. The Source Evaluation Board would evaluate
this aspect of each bidder’s cost proposal and determine if
proposed salary scales and benefit packages were consistent with
the objective of providing high quality information. This
approach is consistent with a procurement policy which allows
bidders to demonstrate that they understand the work conducted by
observers, and the need for appropriate levels of remuneration.
If contractors' bids were generally acceptable, but failed to
provide adequate salaries and/or benefits, they would be provided
an opportunity to change these elements of their cost proposals
through negotiation.

OPTION: An Insurance Technical Committee, established as a sub-
committee of the 0O0OC, has recommended minimum insurance levels
that should be expected of observer contractors. NMFS intends to
insert these recommendations into the RFP as a requirement for
successful bidders.

C. Number of Contractors. In its original version, the Research
Plan did not specify a minimum number of observer contractors.
However, the Council debated the wisdom of supporting an approach
which might result in fewer than three contractors being hired,
and decided that a minimum number should be specified.

Even though NMFS expressed concerns that constraining the
procurement process would make it more difficult to procure
observer services that were cost-effective and technically
acceptable, NMFS agreed to proceed under this guidance from the
Council. The RFP as currently drafted is consistent with this
direction. Nevertheless, concerns have been expressed that
NMFS’s plans to retain only three contractors is not consistent
with the Council’s direction, that it is designed to discriminate
against Alaskan contractors, and that it is not cost effective.
Because of the stated concerns regarding the number of potential
contractors, NMFS has developed four contracting options.
Details of each option are provided in the accompanying document
(Attachment 2) and summarized below. If quality, cost '



effectiveness, and efficiency are the only criteria of concern in -
selecting observer contractors, Option 1 (the three-contractor

RFP, as issued earlier this year, but with minor modifications)

should be selected. If providing opportunities for more than

three contractors to participate supersedes these criteria,

Options 2, 3, and 4, could be considered.

N - : The existing, three-contractor
RFP should be modified to address insurance and other concerns
discussed elsewhere in this paper. Aas is apparent from the
details provided in Attachment 2, this approach would provide
high quality data in a cost-effective manner that is relatively
easy to administer.

OPTION 2 - (Four Contractors): The RFP could be modified to

include four contractors. This option would likely increase

costs because NMFS would have to manage one additional contractor
and because the overhead costs of one additional company would be
factored into overall costs. Furthermore, each individual
contractor’s share of the business would be lowered and NMFS has
received comments from prospective bidders that contractors

cannot remain viable if they receive small shares of the observer
business (less than 20 percent). In addition, one of the five
contractors currently providing observer services would be forced N
out of business and the concerns expressed about participation of
Alaskan contractors would probably not be resolved. However,

under this scenario the probability that at least one of the
selected contracting companies will be Alaskan is very high.

N - i v : Certify all qualified
companies to bid on individual or small groups of observer
deployments. A minimum amount of work would be guaranteed to
each certified contractor, but this amount would likely be a very
small proportion of the overall business. This option would be
administratively burdensome and potentially expensive because
individual contracting companies would be unable to determine the
quantity of business to expect in a given year. However,
competitive pressure would be maintained on an ongoing basis
which would help to keep costs low. Specifying observer salaries
and benefits would be necessary to ensure that they are not
adversely impacted under this scenario. Competing and issuing
delivery orders for each deployment could probably be largely
automated. This approach addresses concerns expressed by Council
members and others while retaining flexibility and the benefits
of the competitive system.

OPTION ¢ -(Modular Contracting): Partition the fishing year into 77
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(12 or more) discrete modules (fishery, area, gear type, etc).
Under this option each contractor would be able to bid on each
module. All five current contractors could be selected to
provide observers. This option would be administratively
burdensome and could result in higher overall costs because
companies bidding on individual modules would have no knowledge
of which (or how many) modules they might be awarded.
Contractors awarded a small amount of the overall business would
likely have disproportionately high overhead costs. Guaranteeing
a minimum number of modules (2 or 3) to any company that bids
successfully might be necessary, to ensure that each company has
enough work to remain solvent.

D. Point of hire regstrictions are unfair to Alaskan interests.
In drafting the RFP, NMFS intended to ensure that Alaskan and
non-Alaskan based contractors would be treated fairly and
equitably in all ways, including reimbursement of costs
associated with hiring, training, and deploying observers.
Furthermore, NMFS recognizes that all crab training and a
substantial proportion of groundfish observer training and
briefing is expected to take place in Anchorage for the
foreseeable future.

OPTION: NMFS intends to continue working with the director of the
Observer Training Center in Anchorage in scheduling training and
briefings and not discourage contractors from training observers
in Anchorage. Wording to reflect this position will be developed
in consultation with OOC members and included in the next RFP
draft.

possible undexr the RFP. While requlrlng observers to sw1tch
companies or requiring contractors to share observers is not
possible, NMFS expects to meet this provision in one of the

following ways:

OPTION 1: Under the current procurement scheme (with three or
four contractors assigned to provide observers to specific
vessels and plants) a partnering provision would become effective
after contract award. Under this provision contractors and NMFS
will work together to address issues of efficiency, logistics,
etc. Through this approach, arrangements could be made to
transfer temporarily vessels or plants to different contractors.
This approach would facilitate transfer of observers among
vessels and plants in situations where cost-efficiencies could be
obtained.



OPTION 2: Under the “Multiple Delivery Orders” procurement

optlon, contractors who have observers available for deployment
in a particular port would be able to offer a lower bid for re-
deploying those observers when compared with bids that might be

offered by companies who have to transport observers to the port
in question.

ISSUE S. TIHE_RI LATO] EQUIE ] R_D DAY ADVA] []
REOQUIREMENT FOR OBSERVER SERVICE IS IMPRACTICABLE. Concerns
exist that this requirement is inflexible and too difficult to
comply with. However, the Research Plan shifts the
responsibility for assuring the availability of an observer from
vessel and plant owners to NMFS. This shift creates a reduced
incentive to Research Plan participants to work with contractors
to ensure that an observer is available when they need one. NMFS
believes, therefore, that a requirement for advance notice for
observer services is necessary to provide a tool for planning
purposes and program administration. NMFS understands that
flexibility is essential where observer placement is concerned,
and expects contractors would be able to work with vessel and
plant owners, even within the 10-day “final notification” period,
to assure that difficulties in providing observers at short
notice are minimized.

QPTION: Regulations can be changed to require less advance
notice to a contractor for observer services, although costs per
observer day could increase to the extent that last minute
arrangements become necessary to ensure that observers are
available when needed. Alternative options will be solicited
from the OOC for addressing the logistic problems associated with
providing observers to meet changing fishing plans.

ISSUE 6. I A2 I'I . AM T 4T CA

BURDENSOME TQ PROCESSORS. Due to the complex1ty of the fee
structure, many processors have found the billing system to be
complicated. Some of the contributing factors are: multiple
data sources for retained fish weight information; groundfish
and crab fees are assessed only for harvests in Federal waters;
standard exvessel prices vary by species, area, gear, and season;
1995 vessel fee exemptions; and 1995 processor's observer
coverage costs credits. Various options are available to reduce
this complexity and include Magnuson Act changes, annual Research
Plan specification recommendations, regulatory changes, and
industry outreach and billing education workshops. Specific
concerns about the fee collection program are addressed below.

A. Bills are too complex. As long as the fee structure is based

10



on exvessel value of fish harvested by all vessels, an inherent
amount of complexity will exist. During 1995, vessel fee
exemptions and observer coverage cost credits have contributed to
the complexity of the bills. Complexity of the bill format also
is attributed to satisfying industry request that detailed catch
information be provided with the bill that specifically
identifies how the fee is calculated. Such identification has
been provided in the form of a catch data summary detail along
with a complete list of all report sources used to derive round-
weight values. Last, the industry requested that 1995 standard
exvessel prices be designated by species, area, gear, and season.
This price structure has further contributed to the complexity of
the 1995 billing program.

OPTION: The complexity of the fee collection program as well as
the bill format will be simplified greatly after 1995 when the
fee exemptions and credits required during the first of the
Research Plan no longer are necessary. The standard exvessel
price structure can be simplified during the Council's annual
Research Plan specification process (e.g., a single price could
be specified for pollock regardless of the gear, area or season),
although such recommendations to simplify the price structure
would be dependent on industry support.

B. Inseason exvessel prices actually paid to catcher vessels
should be used as a basis for fee assessments. Some processors

claim that the use of standard exvessel prices specified through
the annual Research Plan specification process complicates the
fee collection program and that they would rather use the
inseason prices paid to catcher vessels and reported on ADF&G
fish tickets. This approach also would protect the industry from
paying too high a fee if the actual inseason exvessel price paid
by a processor for landed catch was lower than the standard
prices specified in the annual Research Plan specifications.

NMFS notes that standard exvessel prices were pursued for a
number of reasons, including : (1) exvessel prices do not exist
for offshore operations; (2) basing Research Plan fees on prices
paid might encourage price reductions and non-documented price
adjustments; (3) non-monetary compensation often occurs for
landed fish that is not documented on fish tickets; (4) standard
prices would allow NMFS to better project revenues under the
Research Plan and to specify annual observer coverage levels that
are consistent with the availability of Research Plan funds; and
(5) using 1995 as an example, use of ADF&G fish ticket prices
instead of standard exvessel prices would have resulted in a
significant increase in assessed fees, because 1995 prices paid

11



for groundfish, crab, and halibut generaily are higher than the
standard prices specified for 1995.

OPTION 1: Maintain the current process for establishing standard
exvessel prices recognizing that most processors use software or
spreadsheet programs that can easily accommodate standard prices
to calculate vessel and processor portions of Research Plan fee
assessments.

OPTION 2: NMFS could pursue an alternative fee structure based
on inseason prices paid to catcher vessels. This approach likely
would require: (1) a new requirement that prices paid for fish be
reported to NMFS, (2) that projections for annual revenues be more
conservative to account for inseason variability in exvessel
prices, and (3) post-season fee assessments to reflect post-
season price adjustments. NMFS again notes that this approach
could result in increased (or decreased) fee assessments to the
extent that prices for Research Plan fish increase (or decrease)
relative to standard prices specified preseason.

C. Bills have errors and take a long time to reconcile. The
errors identified thus far have been processor reporting errors,
agency data entry errors, or billing software errors.

OPTION: With the start of any new program, industry awareness and
education is essential for successful implementation. Measures
to increase industry awareness could be reinforced. Measures
employed to date include: industry outreach workshops,
informational handouts, and the availability of NMFS staff to
answer individual questions. Processors can reduce bill errors
by assuring that submitted reports are legible, clear, complete,
and accurate. Agencies are addressing errors in the form of
improved data entry procedures and debugging of billing software.
NMFS anticipates that these sources of errors will be removed in
the future.

D. Processors are responsible for collecting fees from vessels.
Some processors have claimed that the collection of each catcher
vessel's portion of the fee by the processor receiving catch from
the vessel increases the administrative work of the processor and
unfairly puts the processor in the role of a collection agent for
the Research Plan fee assessment program. Nonetheless, this
approach was implemented as part of fee assessment program
because NMFS does not collect from catcher vessels the
information necessary to bill individual vessel owners (i.e.,
each vessel's landed catch weight of each species harvested.in
Federal waters). Furthermore, using ADF&G fish tickets or other
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existing reporting mechanism to issue bills and collect fees from
the thousands of catcher vessels participating in the Research
Plan fisheries would increase the cost of billing program
significantly and reduce the Research Plan funding available for
observer coverage of the Research Plan fisheries.

OPTION: NMFS will continue to work with Research Plan processors
to facilitate a better understanding of the Research Plan billing
program in a manner that allows for the collection of fees in the
most cost effective manner possible for the industry and NMFS.

i3



Attachment 1
RESEARCH PLAN

PRELIMINARY ESTIMATES OF ANNUAL COSTS, EXVESSEL VALUES, AND THE
FEE PERCENTAGE FOR THE CURRENT LEVEL OF OBSERVER COVERAGE
AND
A COMPARISON OF COSTS WITH AND WITHOUT THE RESEARCH PLAN

September 6, 1995

R h Plan Project

The following preliminary estimates of the costs, exvessel values, and fee percentage for the
Research Plan and the comparison of costs with and without the Research Plan were prepared
to assist the Observer Oversight Committee and Council in addressing a variety of issues
concerning the Research Plan. The exvessel price estimates were taken from the report
presented to the Council last April. Some of the cost estimates have been updated since then.

The observer contractor cost is the largest cost and the most difficult to estimate accurately.
The estimates presented below are based on 29,200 observer deployment days and a cost of
$212 per day in the groundfish fisheries and on 11,100 days and $235 per day in the crab
fisheries. The number of deployment days are: 1) the current (1994) number of observer
deployment days for groundfish and 2) 1996 projections for crab. The cost per day estimates
were made using cost data submitted by applicants for observer cost credits under the Research
Plan Fee Program.

With the Research Plan, vessels and plants would have less of an incentive both to minimize
the number of observer deployment days and to house and feed observers between trips. All
else being equal, this change in incentives would tend to increase the cost of providing a given
level of observer coverage. However, it is reasonable to expect that such costs increases could
be prevented by: 1) the contractors' incentive to maximize the number of observer coverage
days per deployment day, 2) increased flexibility in the distribution of coverage of the vessels
between 60 and 125 feet, and 3) efforts to eliminate abuses if they do occur. The annual
estimates of costs, exvessel values, and the resulting fee percentage are presented in Table 1.

With an exvessel value of $711 and a nonpayment rate of 5%, a fee of 2% would generate
$13.5 million. Therefore, fees could increase by $3.9 million (13.5 - 9.6) within the 2% fee
limit. The estimated cost of the crab program is $3.3 million, including $0.1 million’ for fee
collection costs and $0.1 million for observer training costs in Alaska. With a fee of 1.42%, a
nonpayment rate of 5%, and a crab exvessel value of $204 million, the fees from the crab
fishery would be $2.8 million. With a fee of 2%, the fees from the crab fisheries would be
$3.9 million. The comparable costs and fees for the groundfish fishery, excluding halibut, are
$8.5 million (total cost), $6.4 million (total cost net of $2.1 million from NMFS), $5.9 million
(fee of 1.42%), and $8.3 million (fee of 2%). When halibut is included with groundfish,
program costs remain the same but fee collections increase to $6.8 million (fee of 1.42%) and



$9.6 million (fee of 2%). These comparisons between costs and fees for the various fisheries
are based on very preliminary estimates of costs and exvessel values. Plausible changes in
costs and value for a fishery could change the comparisons substantially.

Comparison of Costs with and without the Research Plan

Estimates of the annual cost of maintaining the current levels of observer coverage for the
research plan fisheries both with and without the Research Plan are presented in Table 2.
Comparable estimates by fishery are presented in Table 3. The potential benefits of the
Research Plan resulting from either the increased flexibility in determining observer coverage
requirements or increased control of observer contractors and observers are considered only
with respect to their ability to offset cost increases that might otherwise result with the
Research Plan.

The Research Plan includes a fee collection program which would not exist in the absence of
the Plan. The estimated cost of the fee collection program is $0.3 million. Although observer
contractor costs could increase or decrease with the Research Plan, the expectation is that they
would not increase. The basis for this expectation was presented above.

With the Research Plan, the estimated total cost is $11.8 million, $9.6 million of the total cost
would be paid for by the industry, and $2.2 million would be paid for by NMFS. In the
absence of the Research Plan, the total cost would be reduced by $0.3 million or 2.5% and the
cost to the industry would be reduced by $0.8 million or 8.3%. The reduction in total cost is
accounted for by the elimination of the $0.3 million in fee collection program costs. The $0.8
million reduction in the direct cost to the industry is accounted for by the $0.3 reduction in the
total cost and the $0.5 increase in the cost borne by ADF&G.

Under the Research Plan, the $2.2 million in groundfish Observer Program cost at the Alaska
Fisheries Science Center, which includes about $0.3 million for groundfish and crab observer
training in Alaska, is a recoverable cost; however, as long as the $2.2 million is provided by
NMES, this cost is not paid for with Research Plan fees. If the $2.2 million were not
available from NMFS, this cost would be paid for with Research Plan fees and the cost to the
industry would be increased by that amount. In that case, the net recoverable cost would be
$11.8 million and the fee would be 1.75%. In the absence of the Research Plan, a decrease in
the contribution from NMFS would jeopardize the entire Observer Program because there
would not be an alternative source of funding for the program. It is not known to what extent
the existence of the Research Plan decreases the probability that the $2.2 million will continue
to be provided for in the NMFS budget.



Ve Table 1. Preliminary annual Research Plan projections ($ millions).
1. Recoverable Research Plan costs

1.1  Agency costs

Observer Programs
Alaska Fisheries Science Center $22
ADF&G $05
Total $2.7
Fee Collection Programs $03
(Alaska Regional Office, Alaska Enforcement Office,
Alaska General Counsel, Western Administrative
Services Center)
Total agency costs $3.0
1.2 Observer contractor costs (12 months of observer coverage)
Groundfish  Crab Halibut Total
$6.2 $2.6 $0.0 $8.8
N 1.3  Total recoverable costs $11.8
2. Recoverable costs net of Observer Fund balance and other funds
Total recoverable costs $11.8
- Fund Balance at end of previous year $0.0
- Other funding $22
= Net recoverable costs $9.6

The $2.2 million of other funding is from NMFS. About $1.5 million of this is

MMPA money.
3. Exvessel value: Groundfish  Crab Halibut Total
$435 $204 $72 $711
4. Nonpayment rate on fee liability: 5 percent

5. Fee percentage: [100 x ($11.8 - $0 - $2.2) / $7111/ (1 - 0.05) = 1.42%

Note: The $2.2 million of AFSC costs includes almost $0.3 million for groundfish and crab
training in Alaska (OTC).



Table 2: Preliminary annual cost comparison with and without the Research Plan

($ millions).
With Without
Res Plan Res Plan
Agency costs
Observer Programs
Alaska Fisheries Science Center $2.2 $2.2
ADF&G $0.5 $0.5
Total $2.7 $2.7
Fee Collection Programs $03 $0.0

(Alaska Regional Office, Alaska Fisheries Science Center,

Alaska Enforcement Office, Alaska General Counsel,

Western Administrative Services Center)

Total agency costs $3.0 $2.7

Observer contractor costs (12 months of observer coverage)

Groundfish $6.2 $6.2
Crab $2.6 $26
Halibut $0.0 $0.0
Total $8.8 $8.8
Total costs $11.8 $11.5
Cost Distribution
NMFS $2.2 $2.2
ADF&G $0.0 $05
Industry $9.6 $8.8
Total cost per observer day ' $293 $285
Industry cost per observer day $238 $218

Notes: The $2.2 million of AFSC costs includes almost $0.3 million for groundfish and crab
training in Alaska (OTC).

The estimates of cost per day are in dollars and are based on 40,300 observer
deployment days per year.



Table 3: Preliminary annual cost comparison by fishery with and without the Research

Plan ($ millions).
With Research Plan Without Res. Plan
Groundfish Crab Groundfish Crab
Agency costs
Observer Programs $2.1 $0.6 $2.1 $0.6
Fee Collection Programs $0.2 $0.1 $0.0 $0.0
Total agency costs $2.3 $0.7 $21 $0.6
Observer contractor costs $6.2 $2.6 $6.2 $2.6
Total costs $8.5 $33 $8.3 $3.2
Cost distribution
NMFS $2.1 $0.1 $2.1 $0.1
ADF&G $0.0 $0.0 $0.0 $0.5
Industry $6.4 $3.2 $6.2 $2.6
Total cost per observer day $291 $297 $284 $288
Industry cost per observer day $219 $288 $212 $234

Notes: The fee collection costs are apportioned based on the number of observer days by
fishery. The estimates of cost per day are based on 29,200 and 11,100 observer
deployment days per year, respectively, in the groundfish and crab fisheries.

The Observer Program costs include about $0.2 and $0.1 million, respectively,
for training groundfish and crab observers in Alaska (OTC).



Attachment 2

DISCUSSION OF ALTERNATIVE CONTRACTUAL ARRANGEMENTS FOR
OBSERVER SERVICES UNDER THE RESEARCH PLAN

September 6, 1995

Originally, the Research Plan did not establish constraints on
the number of observer contractors to be hired. Contracting was
to be accomplished according to Federal Acquisition Regulations
(FAR) which include requirements for cost effectiveness and
efficiency. Under this arrangement, NMFS would have been free to
select the contractor or contractors which met the standards
necessary to perform the work and provided acceptable cost
proposals.

Subsequently, the Council expressed concern that fewer than three
companies might be hired to provide crab and groundfish
observers. This possibility was not considered acceptable
because it might prove difficult to survive the impacts of poor
performance or lack of performance by one of the contracted
companies. It was felt the system would be better protected if
at least three companies were retained so that two companies
could expand to fill the need if a third company failed. Concern
was also expressed that, if only one or two companies were
retained, the number of companies qualified to bid on future
observer contracts would be reduced to the point where
competitive pressure might no longer be enough to constrain
contract costs. NMFS was reluctant to accept a requirement for a
minimum number of contractors because it constrained its mandate
to procure observer services from the best qualified and most
efficiently operated providers. However, a compromise was struck
and NMFS agreed to proceed the request for proposals (RFP) with a
requirement to hire at least three observer contractors provided
that this approach was cost effective and that at least three
companies tendered successful bids.

Since drafting the three-contractor proposal earlier this year,
potential contractors, Council members, and others have argued
that three contractors is too small a number to provide assurance
that the system will be protected from the aforementioned
concerns. Furthermore, five companies currently provide all crab
and groundfish observer coverage and two of these companies are
based in Anchorage; some participants felt that the procurement
process might result (deliberately or inadvertently) in contracts
not being offered to one or both Alaskan contractors. NMFS
continues to argue that placing constraints on the procurement
process constrains their ability to select the appropriate mix of



technical quality and cost effectiveness when procuring Research
Plan contractors.

A requirement for four contractors, for example, would likely
mean that the fourth contractor is both technically inferior and
more expensive than the other three. In this situation, NMFS
would be required to award a contract to this fourth contractor
instead of increasing the size of the contracts with the three
better-qualified companies. Costs can be expected to increase
with number of contractors employed. Each contractor has fixed
costs, and the government has oversight and administrative costs
associated with every contract it enters into. And the demand on
bidders to be cost-competitive decreases as more companies are
guaranteed a portion of the work.

Each of the existing contractors has a different mix of crab and
groundfish business and operates in different market “niches”.

It has been suggested that a successful procurement system would
allow all the current contractors to remain in these niches
because they have adapted to provide a particular portion of the
observer business in a cost-competitive manner. In fact, each
company’s business is constantly changing. It is a tribute to
each of the current contractors that they can lose contracts, bid
successfully on new contracts, and constantly adapt to provide
observer coverage in a highly dynamic market place. It is also
important to note that, based on dollar costs reported for the
first eight months of 1995, three companies provide 81% of the
overall observer coverage; the same three companies provide 85%
of groundfish and 66% of the crab coverage (the busiest two
companies provide 66% of overall, 68% of groundfish, and 65% of
crab coverage). It is, therefore, difficult to argue that three
companies cannot provide all observer coverage requirements or
that two would be unable to adapt and fill the void if one of the
three selected companies failed to meet its obligations.

If quality, cost-effectiveness, and efficiency are the only
criteria of concern in selecting observer contractors, the three-
contractor RFP, as issued earlier this year, should be reissued
with minor modifications. If providing opportunities for more
than three contractors to participate supersedes these criteria,
several options can be considered.

- Four contractors could be included by modifying the
current RFP (change the split from 42%, 33%, and 25%, to,
perhaps, 30%, 25%, 20%, and 15%). 1In contrast with the
three contractor approach, the four contractor scenario
would have the following features:

~ Four contractors would remain in business although
the smallest portion awarded (15%) is below the
solvency threshold defined by some contractors; one of



the five current companies will likely not be able to
remain in business.

~ Provides a high probability that at least one
contracting company would be Alaskan. :

~ Provides additional security in the event that one of
the selected contractors ceases to do business.

~ Program incurs increased contractor overhead and
internal administrative costs than under three-
contractor approach.

~ Forces NMFS to select an additional contractor who is
less competitive and less technically qualified; this
has a potential impact on data quality. :

~ Overall competitive pressure will be reduced,
possibly further increasing costs.

- Multiple Delivery Order contracting would be accomplished
by pre-qualifying a number of companies to bid on individual
or small groups of observer deployments. This approach
would have the following features:

~ The five current contractors would probably be pre-
qualified but this would not be guaranteed. Pre-
qualification might be denied if technical standards
are inadequate.

~ Vessel and plant operators requiring observers would
contact NMFS with a coverage request. NMFS would
immediately ask all qualified contractors to bid within
a fixed (perhaps 24 hr) period and select the lowest
bidder.

~ All qualified contractors would have the opportunity
to bid on all jobs but would be guaranteed only a small
specific portion of the business (this is required by
regulation) .

~ Process of obtaining observers would be fast and
flexible; observers could be provided competitively at
short notice but cost would increase as notification
time decreases (and if short-notice cancellations occur
frequently) - an incentive for early notification would
be required.

~ Contract type would necessitate use of minimum
required salaries and would allow NMFS to determine



level of observer experience necessary to meet each
coverage request . :

~ Administrative costs would be high. Each contractor
would need to setup highly reliable e-mail
communication with NMFS and be ready to respond to bid
requests at all times. NMFS would be required to
maintain communications with fishing companies and
contractors, issue bid requests and task orders, and
deal with changes in response to messages from fishing
companies.

~ Competitive pressure would likely reduce overall
contracting costs but contractors would have little
incentive to provide extras (staff in Dutch Harbor and
Kodiak, apartments for observers, etc) which benefit
program.

~ This approach would probably require cost
reimbursement rather than fixed-fee contracts and this
may elevate costs.

~ Other contracting options would incorporate a
“partnering” requirement through which NMFS, ADF&G,
contractors, and the fishing industry would work
together after contract award to resolve problems and
issues that arise. Multiple delivery order contracting
does not promote a “partnering” approach.

- Modular contracting would be accomplished by breaking the
fishing year into (at least 12) discrete modules (fishery,
area, gear type, etc). This approach would have the
following features:

~Bach contractor would have the opportunity to bid on
each modular contract. Successful contractors would
guaranteed only enough contracts to remain solvent
(perhaps two or three modules).

~ Provides existing contractors the opportunity to bid
for work in the market niches that they understand.

~ It would be difficult for contractors to develop bid
prices for each module. Contractors would be forced to
estimate costs under the assumption that they might be
awarded contracts for only a minimal number of modules.
This would increase costs.

~ Agency administrative costs would also be high
because of the need to manage a large number of

)



contracts.

~ This approach lacks flexibility. Even though
contractors could be encouraged to work together to
move observers among modules this would be difficult.
Furthermore, if a contractor fails to provide enough
observers or ceases to remain in business there is no
easy way to deal with coverage demands.



AGENDA C-4(b)
SEPTEMBER 1995

OBSERVER OVERSIGHT COMMITTEE - SEPTEMBER 11-13 MEETING

REPORT TO THE NORTH PACIFIC FISHERY MANAGEMENT COUNCIL

EXECUTIVE SUMMARY OF RECOMMENDATIONS

The following is a summary of the Observer Oversight Recommendations to the North Pacific Fishery
Management Council. The summary is followed by the draft minutes of the OOC September 11-13 meeting
which expand on the discussions and considerations behind the OOC recommendations.

To avoid confusion the OOC used the term "fee system" to refer to the Research Plan provisions for 1997 under
which vessels would pay a percentage of the ex-vessel price to NMFS to fund observer coverage, and "pay as you
go" to refer to the 1996 provisions under which vessels each pay the cost of their own required observer coverage
directly to their contractors.

FEE SYSTEM
GENERAL RECOMMENDATION - FEE SYSTEM

The Observer Oversight Committee felt there were no overwhelming technical issues impeding the
implementation of a fee system. HOWEVER, the redistribution of costs among the fleets and processors was
an over-riding consideration which prevented the committee from reaching consensus. Many committee members
indicated the fee system would be more acceptable if the Council, in its FMP, capped the potential fee at 1%.

RECOMMENDED ELEMENTS OF A FEE SYSTEM
If the Council chooses to proceed with a fee system, the OOC recommends the following elements:

SUPPLEMENTAL PROGRAMS: The OOC recommends that under a fee system Supplemental Programs
be defined as additional observer coverage, above and beyond normal data collection, required to
monitor programs which provide direct individual vessel benefits such as CDQ, IFQ and IBQ (Individual
Bycatch Quotas) programs. The OOC recommends that these supplemental programs NOT be covered
under a fee system, but funded by supplemental payments.

Moneys collected under a fee system should be used to fund only the observer coverage required to
provide statistically reliable data for management and stock assessment.

The OOC further recommends that staff be asked to develop a paper summarizing how the supplemental
observers were incorporated into the foreign observer program.

It was the OOC's understanding that a separate "pay as you go" program for supplemental coverage
could be folded into Fee Plan umbrella. While a Magnuson Act amendment does not appear to be
necessary to establish a supplemental program, it does appear an amendment would be necessary to fold
supplemental programs into the Fee Plan umbrella.

It was also noted that non-FMP fishieries (like some State crab fisheries) could also fall under a
supplemental program.
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Data Integrity: Maintaining the integrity of the data is an overriding concern. The OOC feels that the integrity
of the data is dependent on the experience, maturity and morale of the observer. To meet this goal any observer
program should be designed to encourage a dedicated corps of professional observers.

To reach this goal the OOC considered two alternatives: preset minimum observer salaries or a minimum level
of prior observers to be provided by the contractor.

Observer representatives preferred the minimum salary option.

Industry members of the OOC preferred the option of setting a minimum level of prior observers and allowing
the RFP process to deal with this issue for at least one year because observer salaries and benefits may be an
important variable in evaluating proposals. Allowing contractors the flexibility to determine their own methods
of developing a corps of prior observers could provide greater benefit to both observers and the overall program.
Industry members felt that relying on the RFP process would be the most effective method of reaching the goal,
based on assurances from NMFS that these considerations would be an important part of the evaluation process.

CONTRACTING: Among the options presented by NMFS, the OOC recommends the option which specifies that
three contractors be selected through the bidding process. Limiting the number to three, the OOC felt after
lengthy discussion, may allow successful contractors to have a large enough body of business to effectively and
efficiently deploy observers as necessary. It was understood by the committee that the Fee Plan structure in itself
presents tradeoffs between the competition/cost effectiveness of the pay-as-you-go system and the desirable
aspects of a fee system.

The OOC was very interested in the modular approach and understands that the manner in which the portions
of the overall work are subdivided will be re-evaluated prior to the next RFP to include any applicable concepts
from the modular approach.

INSURANCE: The OOC was informed by NMFS that minimum requirements will go into any future RFP and that
the insurance technical committee will have recommendations on minimum requirements. The OOC unanimously
feels minimum insurance requirements should be part of the RFP.

PoINT OF HIRE: The OOC consensus is that there should be no disincentive for Anchorage based activities such
as training, briefing or debriefing. The OOC feels this issue is being worked out satisfactorily by NMFS.

ADVANCE NOTICE FOR OBSERVER SCHEDULING: The OOC recommends that a vessel be required to give a
30 day notice of anticipated observer needs and a ten day notice of the date the observer will be required. This
recommendation assumes that the contractor to which a vessel is assigned will be in regular contact with the
vessel as occurs currently.

The OOC feels there should be some allowance for discretionary waivers should a vessel give appropriate notice
and the contract fail provide an observer. Language similar to that used by the State of Alaska in regard to
issuing waivers is recommended by the OOC.

VESSELS WITH LESS THAN 100% COVERAGE: Under the fee system the incentive to relinquish observers
promptly and schedule their coverage in a cost efficient manner is diminished. To assure coverage requirements
are met in a cost effective manner the onus must be put on the contractor to work with vessels. Suggestions from
NMFS and Observer contractors may have addressed this issue adequately. However, a regulatory amendment
may be required to assure that vessels with less than 100% coverage take their observer coverage when requested.
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BOARD OF FISHERIES AND ADF&G CRAB OBSERVER PROGRAM: The OOC does not feel integrating the
Board of Fish mandated crab observer program into a fee based system represents any problems. Earl Krygier
from ADF&G explained that the State of Alaska and Board of Fisheries do not expect to deal unilaterally with
respect to crab fishery observer coverage. Rather, they understand that the Research Plan specifications process
is designed to evaluate all coverage needs in the context of available funding.

To clarify this understanding, a memo of understanding, or parallel policies of intent, could be developed between
the Council and Board of Fisheries. This approach would make crab fishery observer coverage decisions function
effectively as a Category 2 measure under the FMP. Necessary levels of coverage in specific crab fisheries would
be evaluated to determine the appropriate levels required. It is understood by the OOC that this issue will be
discussed at the joint Council/BOF meeting in January 1996.

PROGRAM EVALUATION: The OOC believes that under a fee-based system a continuing review and evaluation
of contractor performance are essential and that coverage levels should be set at statistically valid levels arrived
at through independent audits. NMFS currently has an RFP out to review coverage levels.

PAY-AS-YOU-GO SYSTEM
- GENERAL RECOMMENDATION - PAY-AS-YOU-GO

A pay-as-you-go system lacks some of the flexibility of a fee based system, but it avoids the redistribution of
costs among segments of the industry. If the Council votes to continue to use a pay-as-you-go system, the OOC
feels two changes are important to protect the integrity of the data.

1. ARMS LENGTH RELATIONSHIP; Both Dave Hansen from Pacific States Marine Fisheries Commission
and Barry Fisher on behalf of his foundation have offered to serve as intermediaries between vessel
owners and contractors under a pay-as-you-go system. The OOC recommends that under a pay-as-you-
£0 system an option such as those provided by PSMFC and Barry Fisher be considered. It was noted
by the GOC that this type of solution to what is perceived by some as an unhealthy relationship between
vessel and contractor will probably require pre-payment of observer fees.

2. INTEGRITY OF THE DATA: As noted under the fee based system recommendations, the experience,
maturity and morale of the individual observer is critical to maintaining a professional observer corps
and to the integrity of the data. Under a pay-as-you-go program the OOC feels that minimum observer
salary levels should be set to assure that experienced observers are retained.
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DRAFT MINUTES FOR O0OC MEETING
September 11-13, 1995

This meeting of the OOC took the basic approach of trying to address each of the concerns raised relative to the
Research Plan, while at the same time attempting to identify, in comparative fashion, how that issue would be
dealt with under the current, pay-as-you-go program (where relevant). To preface the discussions, NMFS
Observer Program Task Leader, Bill Karp, provided an overview to the OOC summarizing some general agency
perspectives on the current impasse.

In brief, Dr. Karp focused on the importance of the program to fisheries management, and emphasized that the
Research Plan is the best way to fine tune the total observer program. He revisited the four primary goals
associated with development of the Research Plan: (1) Data integrity is the foremost concem, and relates directly
to observer working conditions, (2) Flexibility, built into the Research Plan is also critical, as are (3) cost control,
and (4) cost equity.

Dr. Karp stated that the current impasse, and attendant uncertainty, is jeopardizing the ability to address current
concerns with the observer program. NMFS has devoted much time and effort to genuinely address the
Council/industry concems identified. Breaking the impasse, one way or another is critical at this time. We must
move ahead in some manner, either with the Research Plan or with improvements to the current program.

The OOC was emphatic in its support of the observer program and agrees that something must be done to break
the current impasse and assure the continued viability and integrity of the program.

A summary of the OOC's discussions and recommendations on specific issues follows:

COST CONTAINMENT ISSUES

Current overall cost estimates: Dr. Joe Terry provided the OOC with a summary of projected costs with focus
on differences attributable to the Research Plan compared to the current program. (Attachment I to the issue
paper.) It is noted that agency costs are not fixed, but will be evaluated annually, though they are not expected
to change significantly. However, continuation of the $1.5 MMPA money is still in question, and in fact, the
whole $2.2 million currently paid for by government may tend to go away with Research Plan, which would likely
impact the fee percentage. NMFS has made a committment to prioritize funding for the Observer Program.

Based on the information given to the OOC, cost to industry under Research Plan is approximately 8% higher
than without the Research Plan. This assumes that contractor costs (the actual cost of the observer coverage) are
the same under either system which some members felt was a tenuous assumption. The OOC recognized that
inherent in Research Plan process is a review of costs annually.

Fee Structure: The issue raised here is one of whether we go with a fee based system or not. Some vessels will
pay more under the fee plan than they ever paid before. On the other hand, some vessels are paying a
disproportionate percentage of their gross revenue under the current system. The Research Plan does effect a
redistribution of costs relative to the status quo, more than it effects any significant increases in overall costs.
The fee program positively addresses many issues, but may not necessarily be ‘equitable,’ even though it spreads
the fee over a greater number of vessels. In the event the Council wishes to consider alternatives to the fee
program, a hybrid system may be possible whereby uncovered vessels pay a fee to defray the costs incurred by
vessels who are required to carry observers.
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Recoverable administrative costs: This does not seem to be the only, or necessarily the biggest, concern of
industry; in fact, the costs of observer placement (contracting and overall costs) may be higher than under the
current system. Currently there is a competitive process which tends to drive costs down. Under Fee Plan, the
competitive process occurs in the RFP through the bids received. The QOC did not have a concern with the
administrative costs currently delineated; the greater concern had to do with the possibility of current government
funding going away, and then having to be picked up by industry through the fee.

30% issue: Under the Research Plan, the incentive for the vessel owner to relinquish observer coverage (when
requirement is for less than 100% coverage) is diminished. Suggestions from NMFS and Observer contractors
may have addressed this issue adequately, with a regulatory requirement as a backup option, is necessary. Putting
the onus on the contractor to work with vesselsto-make it work was the consensus solution of the OOC.

Supplemental Programs The OOC devoted considerable attention to this issue. It was clarified that a Magnuson
Act amendment is not required to establish a supplemental program, (i.e., a separate pay-as-you-go program) but
is required to establish one consistent with agency policy intent that it be folded into the Fee Plan umbrella (in
terms of money going into the observer fund and observer coverage being distributed under the auspices of the
fee program). The OOC is unanimous in their belief that the 2% fee is definitely not going to accommodate
every program under consideration by the Council. The fee program was developed at a time when today's
potential observer needs could not be fully anticipated.

Many in industry feel that the program is already way too centered on compliance, as opposed to data collection
and in-season management. A fundamental question is where the data gathering ends and the compliance
monitoring begins, in terms of defining what is supplemental coverage and what is covered by the fee? i.e., how
much of an observer's time do you charge to the fee and how much to the vessel above and beyond the fee? The
OOC recognizes the reality that programs of individual accountability are going to have a compliance aspect.

Recommendation: The consensus of the OOC is that programs such as CDQs, IFQs, and IBQs should
not be covered by the overall industry fee. Additional, incremental observer coverage required for these
programs, above and beyond normal observer duties, should be outside the fee and funded by
supplemental payments. This is intended to include only programs that provide direct individual vessel
benefit, not VIP for example. The exact mechanism for collecting and administering these supplemental
payments will be determined later, though any pay-as-you-go programs should be administered in a way
such that the vessel is not the client. Non-FMP fisheries (like some State crab fisheries) could also fall
under a supplemental program. This issue was raised, but the OQOC did not attempt to resolve it because
they are outside the Council's jurisdiction. The OOC suggests that a summary be developed and provided
which describes how the foreign program incorporated supplemental observers.

Miscellaneous cost jssues: The OOC reiterates that having two separate programs and two administrative entities
(NMFS and ADFG) is cost inefficient. The program should continue to strive for consolidation and eliminate
duplication of expenses.

Debriefing in Dutch Harbor (or lack thereof) is raised as an issue. During peak periods, observers are often
waiting several days, or even weeks, to be debriefed Dr. Karp notes that a hiring freeze, more than monetary
deficiencies, has prevented rectification of this problem so far; however, he believes it will not be a significant
problem in the future. This issue relates to the broader issue of having a single program for all observer coverage
needs. The OOC wishes to note that this issue was discussed.

PROCESSOR ISSUES

Kim Rivera of NMFS provided an overview of the issues and activities now ongoing to alleviate the problems
which have been raised. There was a general consensus of the OOC that these issues were being addressed
satisfactorily, and would iron themselves out in the future. A primary discussion ensued regarding the use of
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standard vs actual in-season prices. The OOC recommends exploring the possibility of using actual in-season
prices, including the establishment of a technical subcommittee to flesh out this issue.

Double observer coverage on shore plants is raised as an issue, though this is not really an issue specific to the
Research Plan. It is noted that the Fee Plan contains the annual flexibility to make adjustments as deemed
necessary, such as reducing coverage in areas where it is not necessary.

An additional question raised was "why do we need observers at plants relative to IFQ fisheries?" The actual
requirement is based not on whether IFQs are involved, but on how much fish is involved.

Earl Krygier explains that ADG&G and the BOF do not expect to deal unilaterally with respect to crab fishery
observer coverage. Rather, they understand that the Research Plan spec process is designed to evaluate all
coverage needs in the context of available funding. A memo of understanding, or parallel policies of intent could
be developed between the Council and BOF. This approach would make crab fishery coverage decisions function
effectively as a Category 2 measure. Necessary levels of coverage in specific crab fisheries will also be evaluated
to determine what is actually necessary (100% vs 50% vs 30%, etc.) necessary in the crab fisheries. It is
understood by the OOC that this issue will be discussed at the joint Council/BOF meeting in January 1996.

CONTRACTING ISSUES

: : actors: Under a system which limits the number of contractors to three,
it may be that specnal mches currcntly covered by some contractors may not be as adequately filled by another
contractor. The point is also raised that the 'old system' of allowing competitive contractor services may have
more desirable aspects than under a bid process relative to these special niches. This perspective basically retains
the concept that the fishing operation is the client, as opposed to the Fee Plan concept which assumes the
government is the client (which is designed to eliminate existing conflicts of interest, either real or perceived).
It could be that the existing system tends to decrease data integrity for a variety of reasons, an issue discussed
separately in this report. However, it is also noted that the Fee Plan system does not necessarily sever the
relationship between vessels and contractor, though that may not really be a problem anyway, since it may be that
the place for most conflict is at the individual observer level. Several OOC members note that the ‘client' issue
is a problem, and is certainly widely perceived as a problem, and is therefore an issue.

RECOMMENDATION: How we divide up and assign the observer coverage will help determine which
structure is most appropriate. For example, it hinges on whether assignments are going to be made by
the contractor or by NMFS and whether less than 100 % coverage requirements will be based on fishery
or on individual vessels. Under the Research Plan, the incentive to cooperate with contractors in placing
observers is likely reduced. Currently there is a large financial incentive to cooperate in this regard. It
may be that basing coverage percentages on a fishery, as opposed to individual vessels, has substantial
benefits, though this alternative has not been fleshed out. For our discussions, we assume that it will be
by individual vessel as it is now, with the intent that the vessel takes the observer not at its discretion, but
at the discretion of the contractor. (reiterate discussion of 10 day notice here too!)

After discussing the issues contained in the NMFS discussion decument, there was some consensus that
we should retain the existing structure (as proposed in the RFP earlier this year) which will utilize three
observer contractors. In addition to other arguments posed, this may allow successful contractors to have
a large enough body of business to effectively and efficiently deploy observers as necessary. It is
understood by the committee that the Fee Plan structure in itself presents tradeoffs between the
competition/cost effectiveness of the old system and the desirable aspects of the new system. The
committee was very interested in the modular approach (described in the NMFS discussion paper), and
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understands that the manner in which the portions of the overall work are subdivided will be reevaluated
prior to the next RFP, taking this concept into consideration (in terms of how the pie is sliced, not
necessarily how many contractors there will be).

Insurance: The OOC was informed by NMFS that minimum requirements will go into any future RFP and that
a separate Committee will be dealing with this later in the week.

Standardized salaries: This issue is discussed in detail under Data Integrity.

Point of hire restrictions: The OOC consensus is that there should be no disincentive for Anchorage based
activities. OOC feels that this is being worked out satisfactorily.

Transfers of observers among vessels: Resolution of this issue will certainly depend on which procurement/
contracting process is ultimately adopted. The Multiple Delivery Order option, for example, would eliminate the

problem. Cooperation among contractors is critical to resolving this issue. QOC feels that, between NMFS and
the contracting companies, this problem will be satisfactorily resolved.

60 day advance notice jssue: This particular issue is one where the current system works very well, and is
somewhat problematic under Fee Plan. Having a pool of observers on 'retainer’ would be the only failsafe
solution, thereby increasing costs considerably. There is some feeling that advance notice, even less than 60 days,
is an unreasonable requirement for industry. Dr. Karp noted that we simply don't want people to wait until the
last moment to declare their observer needs. Resolution of this issue also depends on which procurement/
contracting process we end up with. Government procurement guidelines will require 'deliverables’ of the
successful contractor (i.e., an observer). 10 days may be a logical reference point for such a standard.

The industry is likely to expect waivers if they cannot get the observer, after they have given notification. The
OOC understands that contractors currently respond to requests on very short notice, and that 10 days may be
sufficient for them to operate. The yolume of short notice needs is the wildcard which prevents a contractor from
being able to guarantee observers. Also, if the contractor provides such coverages, and then they turn out to not
be needed, how is the Contractor compensated? Allowing for these contingencies has to increase costs.
Flexibility in training and briefing schedules will help resolve this issue. Onus to make it work will be largely
on the observer contractor.

Recommendation: Start with some time period of advance notice, then require an update as we get closer
to that date (a 30 day plan initially; then 10 day final notice). Rely on Contractor to make it work with
industry through interaction with 'client.' Some allowance for discretionary waivers could still be built
in, though it would be difficult for agency to define 'adequate good faith effort.' The OOC recommends
developing language similar to the State of Alaska regulations with regard to granting of waivers.

PSMEFC - Potential Involvement

The OOC received a brief report from Dave Hanson which indicated that Commission involvement may be
relevant and beneficial under a pay-as-you-go scheme, but not under the Research Plan. Basically, they would
act as a broker for observer coverage, much as the private foundation idea. Payment may need to be up front or
bonded. This would help create the arms length relationship being sought, under either the Research Plan or
current program. They would be able to move quickly and not operate under the various restraints imposed on
atrue governmental agency. Overhead costs charged by the Commission would be between 2% and 15% (they
are not-for-profit). So overall costs may be higher than if NMFS continued to run program as is being done
currently.
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Flexibility would be enhanced, as far as their role is concemed. They would not be directly involved in data
analysis and in-season management relative to the data gathered under this program. Reinventing the program
to include PSMFC would depend on the detail of involvement, but could not be immediate, probably a year.
There still may be legal hurdles to this idea.

DATA INTEGRITY

Conflict issue - who is the client? The OOC is concerned that, under any program, we attempt to rectify current
problems with pressure on observers (or contractors) which compromise the data. The agency and the OOC feel
that the Research Plan deals with it better than old program, even the influence of observers, because they will
feel that they can stand up to the pressures better under Fee Plan. The Observer perspective is that there are
pressures from vessels, and also pressures from their contractors in some instances. Another concern of observers
is low pay/benefits. The basic issue is who the client is, and the OOC is unanimous in that the client should be
the government, not the vessel.

An alleged tendency to use new observers instead of priors will exacerbate this problem, in the sense that new
observers are likely to be more susceptible to pressures, and there is a higher tumover rate. A question was posed
— has anyone quantitatively examined data quality of new versus prior observers? Not directly, but in a
qualitative sense, it is obviously better with priors (though at a point they can 'bumn out' t00).

Contractor performance: Relative to evaluation of contractors, there is currently little recourse for an observer
when they feel they have been 'wronged' by either the vessel or contractor. There also appears to be little in the
way of re or de certification activity (i.e., review of contractors performance). This is partly due to focusing
energy on Research Plan implementation (which is expected to largely alleviate the types of problems for which
a review process would b necessary). NMFS informs the OOC that past performance of contractors will factor
heavily into the evaluation process.

Observer working conditions/salaries: Summary by Dr. Karp which indicates that they expect bids to recognize
importance of this issue, though specific salary scales are not necessarily specified. The OOC recognizes that
observer salaries have deteriorated over the past few years, and has negatively impacted the quality and
commitment of observers. Though setting salary minimums may alleviate these problems, it is likely that such
an action would have a limiting effect; i.e., once a minimum is set, that will likely be the salary paid. The agency
also feels that this is an important aspect of the evaluation process (salaries represent 60-65% of overall observer
placement costs), and that there is room for a negotiation process after the bids.

It is also understood that the bid evaluation is based not only on total price, but contains information on general
experience/education level of observers each contractor will provide. If there are minimums set, then we need
to also factor in ‘down days' (when they're awaiting debriefing, etc.) perhaps at a reduced rate.

Current cost estimates in front of the OOC (of cost per day) probably assume about $80 per deployment day.
It would be desirable to somehow quantify whether and how much lower salaries have affected data integrity,
because industry is wary of a 'federalized,’ costly program, and this is just the sort of thing that exacerbates that
cost concern.

Recommendation: Data integrity is dependent on observer morale, maturity, and experience. As such,
any system should encourage a dedicated corps of professional observers. One alternative is to set
minimum salary standards for observers. This was the preferred course of action for observer
representatives. The impact of incremental salary increases on the overall program costs should be
considered when setting these minimums.
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An alternative is to not set minimums at this point, but allow the RFP process to deal with this issue for
at least one year, because observer salaries/benefits may be an important variable in evaluating
proposals, and this alternative may provide greater benefit to both observers and the overall program.
Under this scenario, an eption is to set a minimum level of prior observers to be provided by a contractor.
The industry's preference was to rely on the RFP process, based on assurances from the agency that these
considerations would be an important part of the evaluation process.

It is the consensus of the OOC that, under a pay-as-you-go system, something has to be done to maintain
the quality and morale of observers; this could be achieved by establishing minimum salaries for
observers or through the certification process by establishing minimum levels of prior observers.

Arms length relationship: As stated above, any pay-as-you-go program, including options such as offered by
Barry Fisher and PSMFC, should ensure that the vessel is not the client.

Evaluation of program: Need review/evaluation process to look at contractor performance, use of the data by
NMFS, and independent audits regarding amounts of coverage required for various fisheries. NMFS currently
has an RFP out to deal with data use issues.

Elexibility: Placing observers where the best mix of data is collected is a priority of the industry. The Research
Plan offers a better mechanism than the current system to achieve this by (1) implementing an annual process for
evaluating and adjusting coverage levels across fisheries based on statistical needs, and (2) allowing greater
flexibility in-season for placing observers. The OOC expects that this flexibility would be utilized under the
Research Plan.

Another issue is that, under pay-as-you-go, 30% coverage vessels get to chose when they take that coverage,
which will be at least partially alleviated under the Research Plan. Flexibility under pay-as-you-go could be
enhanced through a frameworking process which allows it function similarly to the Research Plan specifications
process administratively. Political, allocative, and economic considerations may constrain this potential flexibility
more under a pay-as-you-go system than under the Research Plan.

CONCLUSION

The OOC feels that we have addressed many of the concerns raised with regard to implementation of the
Research Plan. The OOC further feels that there are no overwhelming technical issues which impede progress
of the Research Plan, though the overriding issue of cost prevents the committee from being able to reach
consensus on a recommendation to move forward at this time with the Research Plan. For example, many on the
committee would be more comfortable if the fee were limited to some level below 2%, particularly given the
likelihood of some type of supplemental payments for many industry participants. There is consensus that the
current pay-as-you-go program is unacceptable; in the absence of the Research Plan, the current program would
have to be modified to deal with the ‘client’ issue, as well as other shortcomings of that system. Below is a
summary of the major points of discussion, as they relate to the Research Plan vs pay-as-you-go system:

Research Plan

flexibility to adjust coverage levels both in-season and annually

RFP contractual arrangement in terms of costs of observer coverage (no negotiation between vessel and
contractor)

fleet has less incentive to work with contractors to provide adequate notice and to not carry extra observer days
flexibility to vary observer coverage among subcomponents of RP fisheries

some agency costs may be transferred by industry

some existing contractors may be forced out
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- cost is capped at 2% fee (though supplemental payments for special programs may exist)

- alleviates conflict of interest issue

- allows industry/Council oversight of budgets and deployments

- costs of observer coverage determined by market mechanisms

- changes to coverage levels difficult both in-season and annually

- tendency to distribute coverage for political/allocative reasons

- under framework process (to change coverage levels annually), it is difficult to assign changes to fishery

subcomponents

- cost incentives to maintain coverage levels and work with contractors to assure coverage at decent costs

- agency costs would continue to be paid by agencies

- about 8.5% less overall cost to industry, based on current coverages.

- no cap on overall cost to industry

- conflict of interest relationship needs to be addressed

00C members:

Chris Blackburn (Chair)
Christian Assay
Brian Bigler
Paula Cullenberg
Michael Lake
Paul MacGregor
Nancy Munro
Jerry Nelson
Teresa Turk

Arni Thomson
Gary Westman
John Winther

(Absent - Jack Hill, Bud Samuelson,
Mandy Merklein, LeeAnne Tryon,)
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Clarence Pautzke
Chris Oliver

Bill Karp

Bob Maier

Sue Salveson
Connie Sathre
Joe Terry

Earl Krygier

Ken Griffin
Shannon Fitzgerald
Kim Rivera

Don Wadhams
Heidi Sickles
Dave Hanson

Bublic and Industry:

Roger Woods
Deidre Hartford
Chuck Jensen
Sheri Hanneman
Jas Mangat
Dave Adams
Brent Paine
John Gauvin

SEPTEMBER 1995



PUBLIC COMMENTS ON RESEARCH/OBSERVER PLAN

RECEIVED SINCE APRIL 1995

AGENDA C-4(c)

SEPTEMBER 1995



 AUG-31-1995 23:51 o ' P.B2/04

North
Pacific
Longline
Association

August 24, 1958

Mr. Richard B. Lauber, Chairman

North Pacific Fishery Management Council
P.O. Box 103136

Anchorage, AK 99510

RE: Observer Progran, Research Plan
Dear Rick:

Yesterday Bill Karp and Rich Marasco of NMFS visited with
some of our members regarding the Observer Program and the
Research Plan. We fully support the Observer Program, and want
as much as anyone else to iron out the problems - we have been
talking to them over the last couple of years, particularly with
regard to careful release, but alsoc on other topics of mutual
concern. -

After two hours of palaver yesterday we began to warm to the
subject, and the fishermen let their real concerns be known (I
suspect they are usually unspoken). Some of these relate
primarily to freezer-longliners, but others go to the root
conceptions on which the Research Plan is founded. I thought it
might be helpful to state the concerns that were expressed by the
fishermen.

Fairness and Sim it ring Costs

There is a strong feeling that basing observer fees on
income is wrong. Profit, not income, determines ability to pay.
Some of our owners operate both freezer-longliners and factory
trawlers, and find that the freezer-longliners are paying more
for observers than the trawlers - even though the longliners
catch far fewer fish and make less profit. This seems unfair and
unreasonable.

There is also concern regarding "pre-season" ex-vessel
prices. The fishermen would like to use actual ex-vessel prices,
which reflect reality. They are more concerned about this than
they are about NMFS’ ability to estimate revenues ahead of time.

Finally, it is felt that the system of estimating and
collecting fees is unnecessarily complicated. One fisherman
suggested that NMFS should calculate the cost of fielding an
observer - by the day or by the hour, and bill accordingly.

4209 21st Avenue West, Sulte 300, Seattie, Washington 98199
TEL: 206-282-4639; FAX: 206-282-4684
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Level of Observer Training; attitude

Concern was expressed about the level of observer training.
It was said that some can’t tell a turbot from a halibut.
Observer attitude was also referenced - it is felt that some
obgservers see fishermen as the enemy, engendering adversarial
relationships. )

Different fishing operations may want particular information
from observers. Freezer-longliners are particularly interested
in having the observer in constant real-time communication with
the captain and crew regarding the handling of halibut, and their
estimated mortality.

Many would like to see more data collected, less reliance on
extrapolation. Standard sampling procedures should be observed
and explained fully to the captain before each trip - there is
concern that there seems to be considerable variability in
observer performance in this regard. Observers should be
accountable for their activities.

Observer Duties
It was stated that observers should concentrate on
biological data collection - that is what we are paying for. The

fishermen quesiton whether observers should be concerned with
MARPOL enforcement, safety, etc.

Number of Observer contractors; Freedem of Choice

The fishermen believe that there is an adeguate arms-length
relationship between contractors and vessels now - that the
system is not being abused. They want a significant number of
competing observer companies. They want to maintain the right to
select the companies they work with, and the ability to discharge
observers who are found inadequate. There is considerable
concern about a loss of flexibility in scheduling and
administration if NMFS plays a greater role in this area.

Level of Coverage

It was asked whether 100% coverage needs to be as widespread
as it is now - with the high costs invelved. Coverage should be
for biological data collection, and its level should reflect the
variability in fishing mortality caused by a particular fishery.
If there is little variability - if results are the same over
time - there is less need for coverage.
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Zpsurance

There was a very strong desire and expectation in industry
that under the Research Plan, the government would provide
insurance for the observers. This did not materialize. The
fishermen are displeased. It was also stated in our meeting that

observers should be covered by one insurance policy, only.

conclusion

As has often been stated, many of the affected fishermen
would like to go back to the old Observer Plan, and concentrate
on fixing percieved problems rather than proceed with the
Research Plan.

It is recognized that there are some excellent observers,
and they are greatly appreciated. It is also recocgnized that
some vessel operators may need to offer more assistance to the
observers, and a better working environment - this is the
responsibility of industry. The fishermen recognize that the
Observer Program is an absolute necessity. They would like to
fix it, while keeping it simple.

These views do not necessarily represent those of the entire
fleet, though we expect that they may be widespread. They are
the views expressed in our meeting with NMFS, and are offered in
a spirit of constructrive cooperation.

Sincerely,
———

/-

Thorn Smith

cc: Bill Karp
Rich Marasco

TOTAL P.04
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1626 17th St,, Apt. A-103
Lewiston, Idaho 83501
28 August 1995

Dear NPFMC Member:

There are some problems within the domestic observer program that I believe should be
brought to your attention. These policies have the potential for being detrimental to the data
which is used for regulating our valuable fish stocks, thereby endangering the quality of the

fishery itself.

It has been my experience over the last four years and .12 observer contracts that
experienced, prior observers not only collect better data but are also better received and
better respected by the vessels they work on than are newly trained observers. It would
stand to reason that all parties involved with the observer program would be supportive of
keeping as many prior observers employed as possible in order to create not only a stronger
database, but to also create a safer work environment. This does not seem to be the case.
The following problems stand in the way of maintaining a strong core of prior observers.

1. Within the last two years I have personally taken a $1000 per month cut in my pay rate
as an observer, while sampling demands continually increase.

2. There are great amounts of confusion in observer contracts which need to be
standardized and clarified.

3. Many observers are not being justly compensated and in some cases not compensated at
all for their time in training, briefing, debriefing, or for days in the field between vessels.
4.1 am still not sure of what kind of insurance coverage I have after making two inquiries
with my contractor. Observers work in a vastly hazardous environment. We should have a
comprehensive insurance policy which reflects this fact.

5. I'have seen two observer contractors go out of business, one of which left several
personal friends unpaid for months of strenuous, dangerous work.

6. Most recently there seems to be a trend by contractors to hire, train and deploy new
observers with priority over experienced observers. A reason which has been given for
this is that the contractors feel they will increase the strength of their standing with regard to
the North Pacific Fisheries Research Plan by increasing the number of people they train as
observers.

Due to these many problems with the domestic observer program and the fact that I only
see them getting worse in the near future unless immediate, decisive action is taken by the
NPFMC, the Board of Fisheries, the NMFS, and ADF&G. I believe that my twelfth
domestic observer contract was my last. Please take the time to address these issues at the
next NPFMC meeting in September as well as under the Research Plan itself before any

more valuable prior observers are lost.
Sincezly, , ‘

Robert J. Swanson



Dear Council member:

As a professional observer, I will be working during the fishing season which
coincides with the September 24 meeting of the North Pacific Fishery Management
Council (NPFMC) in Seattle. Were I able to attend, I would provide testimony about my
concern for several issues that I feel pose undue hardship on observers.

I am aware that there are still observers who have not been paid for their work with
the now bankrupt contractor, Arctic Observers. It is quite unsettling to know the
system developed by the NPFMC, which allowed for their non-payment is stll in
place.

I am also concerned that there is no minimum standard of insurance coverage for
observers while we are on assignment. At this time, observers are unable to
adequately assess our coverage. This causes an undue amount of confusion and
apprehension in evaluating each contract that we sign in order to work.

Also, our 'work takes place in many environments, some of which are unduly
hazardous. I would like to see minimum safety standards developed and enforced for
vessels and plants which carry observers.

In addition, the briefing/debriefing process is over burdensome. I would like to see
the council research ways by which this process can be streamlined, and to force
contractors to pay us a fair wage during that time, before and after deployment.

Lastly, we are significantly under compensated for the work we do. As observers, we
provide the fishing industry with accurate data which is indispensable in the
management of its stocks. As trained scientists—working away from home and in
hazardous conditions—-we deserve to be compensated in a manner at least competitive
with other skilled industry personnel.

I was counting on seeing some of these issues resolved with the implementation of
the Research Plan in 1996. Now that the NPFMC has voted to delay implementation, I
am quite concerned that observers will continue to work without the support
necessary for a healthy professional environment. I would like to see the Research
Plan implemented as soon as possible so that observers can receive the necessary
support to continue to provide the data which is the key to successful management of
the fisheries of the North Pacific.

Please take the above issues into consideration at the upcoming NPFMC meetng.

Yours Truly,

(ymHhie Rogers
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Mr. Richard Lauber, Chairman APO ///7;
North Pacific Fishery Management Council P.0O.Box272¥4// .. .
P.O. Box 103136 Seattle, W 'Wu G/
Anchorage, AK 99510 ~_

July 25, 1995~ .
Dear Mr. Lauber, ~. 7 -

I am writing to introduce to you the Association for Professional Observers (APO).
The APO consists of a consortium of observers dedicated to the sustainable yield of our
ocean's biological resources through scientific rescarch. For many years observers have
been directly responsible for the lion's share of raw data collected from our fisheries.
Without this data the effective management of these valuable resources would be
tmpossible.

In recent years observers have felt their professional integrity threatened by many
sourccs. While the work load for observers has increased substantially, compensation for
our cfforts has steadily declined. Not only has pay decreased but attention to the hazardous
environment in which we work with questionable, complicated, and non-standardized
insurance coverage has been virtually ignored. In addition, observers receive no benefits-
sick leave, vacation pay, overtime, or retirement plan. Other problems that persist on the
hoﬁzmisﬂlecmﬁrmedpmsibnﬂyofcmuam'declmhgbmhupwyleavhgobsm
stranded in the field and unpaid. New, inexperienced observers are constantly being trained
toﬁﬂﬁnevoidcausedhd:eobservercoxpsbyalﬂghunnavermtedlwmﬂtemmy
problems briefly outlined above. ,

The APO has been formed to address these and other problems within the current
system which we fecl needs creative problem solving with all user groups. Therefore, the
APOis ing a seat on the Observer ight Committee ent the observer-
in-the-field interests. Although observers currently have one seat, we feel another seat with
greater representation and a broader perspective is needed. The addition of this seat on the
OOC would bring observer representation more in line with the current number of
positions being held by contractors and fishing interests. Please let us know of your
decision or if you need more information.

Wehopemaccompﬁshﬂ:eseprogressivechmgesﬂuoughcooperaﬁon“ﬁdﬁn
governing agencies, contractors, and the fishing industry. Thank you for your time and we
look forward to working with you on these issues in the near future.

Singerely,
\W&Zv/g
Teresa Turk

Rob Swanson

Steve Copps

cc: Chris Blackburn

N .,



ALASKA OCEAN SEAFOOD

LIMITED PARTNERSHIP

June 2, 1995

Mr. Richard Lauber, Chairman

North Pacific Fishery Management Council
P.O. Box 103136

Anchorage, AK 99510

Re: Agenda Item C-3 Observer Program
Dear Mr. Lauber:

These comments are filed on behalf of Alaska Ocean Seafood Limited Partnership as well as
the Auriga and Aurora General Partnership. These companies own and operate the ALASKA OCEAN,
a modem surimi factory trawler; and the AURIGA and AURORA, two modemn refrigerated sea water
trawlers that deliver catches to shoreside processing facilities.

We are writing to encourage the Council to approve a plan amendment that would continue
current observer coverage into 1996, but would delay implementation of the fee program. We also
encourage the Council to scrutinize carefully the program that would be implemented under the
existing Final Rule, with emphasis on the following issues:

(1) Are the fees proposed by NMFS reasonable and justifiable?

(2)  Will the program proposed by NMFS adequately serve industry’s needs and ability to
comply with regulatory requirements?

(3)  Isthe complicated program proposed by NMFS really necessary?

At the outset, we wish to emphasize that we are strong supporters of the observer program
and have no objection to paying for our observer coverage. All three of our vessels are required to
have 100% coverage. We believe that the existing observer program has contributed significantly to
the health of the groundfish stocks off the Alaskan coast, and we believe that observer requirements
should be extended over a larger segment of the industry. Nonetheless, we do not believe that the
program established in the Final Rule is necessary, desirable, or justifiable.

2415 T Avenue ¢ P.O. Box 190 » Anacortes, WA 98221
Phone: (206) 293-6759 « Fax: [206) 293-6232 « Telex: 883481
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L THE FEES THAT NMFS IS IMPOSING ARE EXORBITANT.

If the fee program set out in the initial Final Rule is fully implemented, NMFS will impose on
the ALASKA OCEAN a daily fee in excess of $ 1,600 for observer coverage. ! This is, to say the least,
startling, as our daily costs under the “pay-as-you-go” system averaged only $ 233. Thus, we will
experience an eightfold increase in our observer costs. We are at a loss as to any possible justification
for this. Consider the following:

1. Our observer coverage under the new program will be absolutely identical to our
coverage under the pay-as-you-go system.

2. There will be no changes in the duties of our observers. See Final Rule, 59 Fed. Reg.
46132 (Sep. 6, 1994) - “Existing observer duties will be unchanged under the
Research Plan.”

3. In June of 1994, NMFS estimated the total monthly costs of an observer at
approximately $ 7,000, ? a figure that comports with our experience. Using NMFS’
own figures, ALASKA OCEAN will now effectively pay the costs of our one observer,
and the costs of seven others.

One of the stated objections of the observer program is to

Ensure that the groundfish and crab observer
programs are efficient and cost effective, that any
increased costs are commensurate with the quality and
usefulness of the data to be derived from any revisions
to the programs, and that such changes are necessary
to meet fishery management needs . . . .

Notice of Proposed Rulemaking, 59 Fed. Reg. 23665 (May 6, 1994). Because there will be no change
in our coverage and no change in the observers’ duties, the only data enhancement that can come
from the program must come from the fact that the program will cover more vessels. But if more

'NMFS has divided the 2% fee into a 1% catcher fee and a 1% processor fee, and for 1995
has effectively waived the catcher portion. Therefore, during the 1995 A season, the ALASKA OCEAN
paid only the processor portion of the fee, which exceeded $800 a day.

? See, “Establishing the Fee Percentage and Standard Ex-Vessel Prices for 1995" at 15 (Jun,
6, 1994). Interestingly, NMFS later lowered its cost estimates to a maximum of $ 5640 per month,
making the potential assessment against the ALASKA OCEAN even more outrageous. See Minutes of
Observer Oversight Committee at 3-4 (Sep. 15, 1994).
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vessels are covered, and more vessels are paying, the ALASKA OCEAN's costs should remain constant
or even decrease, not increase eightfold.

These very issues were raised in comments to the Notice of Proposed Rulemaking. In response,
NMFS made no attempt to justify the increased costs in terms of data quality or management needs.
Instead, NMFS merely stated that their objective is to “distribute the costs of observer coverage more
equitably.” Final Rule, 59 Fed. Reg. 46127. This is a laudatory goal, but the inequity identified in the
Proposed Rule was the fact that vessels such as the ALASKA OCEAN were paying for 100% observer
coverage, while others were paying for 30% coverage and some were not paying at all. Notice of
Proposed Rule, 59 Fed. Reg. 23665. It is nonsensical to suggest that this inequity is corrected by an
astronomical increase in our costs.

In short, something is very wrong here. We urge the Council to demand far more
accountability from NMFS as to its fee determinations, and to demand that the fees be lowered to an
amount more commensurate with costs incurred under the “pay-as-you-go” system.

IL NMFS’ PLANNED IMPLEMENTATION OF THE PROGRAM IS NOT RESPONSIVE

TO INDUSTRY NEEDS.

A Observer Availability. The Final Rule will impose on us an obligation to give 60-days’
advance notice of a need for an observer, with a supplemental 10-day advance notice.
While these requirements pose no problem with respect to fishing seasons that are
scheduled regularly and well in advance, they will be impossible to meet when there
are changes in opening dates or where decisions are made to release reserve. These
latter types of announcements are frequently made with notice of a week or less,
obviously precluding any ability to arrange for an observer 60 - or even 10 - days in
advance.

This issue was also raised in comments on the Proposed Rule. NMFS’ response was
that the advanced notice is necessary to insure the availability of observers. Final Rule,
59 Fed. Reg. 46128. We find little comfort in this response.

First we have had occasion under the “pay-as-you-go” system to engage the services
of an observer on short notice and have encountered no problems with availability.
Second, and most important, the response suggests that, in cases of short-notice
openings, there may well be a shortage of observers. The net result of such a
circumstance will be that vessels required to have observer coverage will be unable
to fish and those not required to have observer coverage will be able to fish, obviously
undermining completely the purposes of the observer program.
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The fact that observers are readily available under the pay-as-you-go system but may
not be available under the new system leads to the rather obvious conclusion that we
are better off with a system in which the private sector, not the government, furnishes
observers. If the government is going to furnish the observers, than, in lieu of the
burdensome and unworkable notification requirement, the Council must insist upon
a system where the Regional Director is prohibited from imposing observer coverage
requirements that exceed the available pool of observers.

B. Points of Embarkation. The Proposed Rule contained a list of proposed points of
embarkation, all located in the State of Alaska. Comments on the Proposed Rule
noted that this would impose unfair costs and inconvenience on the owners of vessels
that sail to the fishing grounds directly from Washington State. The comments
requested designation of at least one port in Washington as an embarkation point.

In the Final Rule, NMFS noted its current reluctance to do this because of high
transportation costs. Once again, this problem does not exist if the private-sector, not
the government, furnishes the observers. If the government does furnish observers,
the problem can be overcome by the simple expedient of including Washington State
firms in the companies with which NMFS contracts.

We ask the Council, at a minimum, to direct NMFS to actively solicit Proposals from
Washington firms.

Il. THE NMFS PROGRAM IS UNNECESSARY.

The comments above essentially have a recurring theme; The NMFS program is simply not
as good as the “pay-as-you-go” system:

PAY-AS-YOU-GO NMFS
1 $233 per day L. $1600 per day
2. full observer availability 2. limited observer availability
3. observers available at point 3. observers available only in
of embarkation Alaska

We frankly are puzzled as to why the NMFS program is being pursued at all. NMFS has 2
offered two supposed justifications for it. The first is that, under the old system, not all participants
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in the industry are bearing the costs of the observer program while presumably all benefit from it. The
NMFS program supposedly would correct this by imposing fees on all participants. The discussion
at L, above, amply lays to rest any validity to this justification.

The other justification is that under the old system observers are not fully accountable to
NMFS, making it difficult to insure the integrity of the program. We have always maintained, and
continue to believe, that an observer’s integrity really is not dependent on whether he is an employee
of a contractor who contracts with a vessel owner or an employee of a contractor who contracts with
NMEFS. Surely, concerns about integrity can be far better addressed by oaths and penalties than by
a system that increases costs exponentially without commensurate benefit to the resource or the

industry.
CONCLUSION

The NMFS program is a classic example of imposition of a cumbersome and expensive bureaucracy
in place of an effective and reasonably priced private-sector program. We urge the Council to
reconsider the program in its entirety and, at a minimum, to address the issues of exorbitant fees and
responsiveness to industry needs.

Sincerely,

Jeff Hendricks
General Manager
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FISHERIES, INC.
f""\ 4005 20TH AVENUE WEST, SUITE 116
SEATTLE, WR 98199-1295
TELEPHONE: (206) 284-7571
FRCSIMILE: (206) 285-3278
June 4, 1995
Mr. Rick Lauber, Chairman
North Pacffic Fisheries Management Council
605 West 4th Ave.
P.0.Box 103136
Anchorage, Alaska 99510
Re: RESEARCH PLAN
Dear Rick,
7~

Imagine my delight upon reading that the council had finally taken positive action
on the existing research plan. My only regret is that it didn't go far enough.

Please let me remind you, again, that this concept was developed and proposed
by the industry folks directly invoived. The ONLY reason for the proposal was to
be able to reduce costs and continue to provide the agency with the information
needed to make informed and intelligent decisions on the in-season
management of the fisheries. Unfortunately the guy in the back room didn't take
cost into his thinking and apparently said to himself, “ well there are always
supplemental fees”, which as you remember is already being proposed.

| think that now is the perfect time for the council to either start the amendment
proceedings or pull back and allow industry to start working on a plan that would
be acceptable to both the public and private sector.

| am astounded that the agency is planning on collecting fees for the rest of the
year, reverting to 1994 methods for 1996 and then resuming the current plan in
1887. Under the current situation the moneys that have been collected belong to
the industry folks who have paid their fees, it does not belong to the agency.
With this in mind | would suggest that the agency immediately begin cutting

7~ checks for the full amount of moneys deposited by industry to industry. Many, if
not all, of the industry could certainly put those funds to better use then to have
them in an untouchable account without their name it.

Packers of East Point canned Pacific shrimp, fresh Pacific oysters,
Alaskan salmon, halibut and frozen kmng, stow, and dungeness crab.
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One other matter comes to mind and that is the method of collection and billing. *
Fishing vesse! owners are business people and as such should be responsble
for taking care of their own debts. The buyers and processors should not be
responsible for any debts other then their own. The one percent fee is
excessive for both the plants and the vessels. The fees being based on last
years average prices is, to say the least, ridiculous, cumbersome and confusing.
Fish ticket prices for the shore plants and the average port prices should be
used for floaters and catcher-processors.

Sincerely,

Charles L, Jensen
Manager
Gov't. Relations/Quality Assurance



ALASKA PACIFIC SEAFOODS

DIVISION OF NORTH PACIFIC PROCESSORS, INC.
) HOME OFFICE: 2300 EASTLAKE AVE. EAST * SEATTLE, WASHINGTON 98102 « (206} 726-9900
RO. BOX 31179 + SEATTLE, WASHINGTON 98103-1179
0O PROCESSING PLANT: 627 SHELIKOF AVE. » KODIAK, ALASKA 99615 - (907) 486-3234

COMMENTS FROM JOHN SEVIER, ALASKA PACIFIC SEAFOODS
TO THE NORTH PACIFIC FISHERY MANAGEMENT COUNCIL
RE: 2% FEE PROGRAM - OBSERVER PROGRAM
APRIL 1995

During the start-up period of the Research Plan several problems have arisen with the way
the program is structured which I would like to bring before the North Pacific Fishery
Management Council..

1. COMPLICATIONS CAUSED BY LONGLINE IFQ PROGRAM: When the observer
plan coverage requirements were implemented, all fisheries were open access
fisheries. Under open access it was relatively easy for our plant to estimate how
much product would be delivered each quarter and figure out whether we needed
30% or 100% observer coverage in the plant.

However, under the new sablefish IFQ program we have no way of knowing how
much sablefish will be delivered to our plant during a quarter. The cost of
observers is too high to make keeping one in the plant 100% of the time “just in
case” financially feasible. We suggest that IFQ sablefish deliveries not be included
in the tonnage used to decide if a plant needs no, 30% or 100% observer coverage.
We have no problem if there is a requirement for observer coverage during the
time sablefish is being delivered.

2. CUSTOM PROCESSING: The longline IFQ program promises to result in a
substantial increase in requests by vessels for custom processing. This means the
plant never owns the fish. However, under the 2% fee program payment of the fee
requires submission of a processing number. This means the plant becomes
responsible for collecting the observer fee. We do not feel the plant should be the
fee collector for fish which the plant does not purchase.

3. BILLINGS: Our first billing for the 2% fee contained errors due to programming
problems within NMFS. We feel billing errors should be corrected prior to

payment.

Brocessors,of Quality MashaSeafoods

.
~



Secondly, while our bill contained a list of fish ticket numbers and amounts due
from each delivery, the poundage delivered on each fish ticket was not included.
We understand ADF&G has refused to allow NMFS to release the fish ticket
poundage on the grounds of confidentiality. A bill which is not complete costs our
company time and money to reconcile. We feel ADF&G should review its policies
so that the bills sent out by NMFS include the poundage assessed on each fish
ticket as well as the NMFS assessment.

Thank you for the opportunity to raise these issues.

i
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Richard Lauber, Chaimman

North Pacific Fishery Management Council
P O Box 103136

Anchorage AK 99510

Dear Rick:

I have been following the unfolding melodrama on the research
program (observer program) with same interest. I am becaming
very concerned regarding the direction that is being taken;
namely that of a program which seems destined for Federal
government operation and administration. I think such an
ensuing result will provide for a very expensive program with
very little of the flexibility which the north Pacific fishing
vessels need, and a potential failure to obtain, analyze and
use data in a timely and credible fashion.

I would posit some of the following statements as evidence of
my conclusion. Its seems to me that the current observer
program as it has been practiced has been generally successful
in providing a very high caliber of observers who are provided
a good income while providing valuable services for NPFMC.
Competition between the observer companies keeps it this way.
I also think the companies could do even a better job if the
requirements of analysis of data were put upon them (for which
they should be compensated). There have been almost no
complaints from my members over the past few years of the
conduct of the observer programs. Observers have been where
they have been needed as the fleet changed from fishery to
fishery on very little or almost no notice. I know of no
instances where MMFS can genuinely point to any discrepancies
in services from the established companies. The observer
companies themselves have to provide good service as in a
capitalistic society if they can't provide the services they
are soon long gone from the market place.

Mnd remember, a Federally run program could easily withstand
external pressure to remain cost effective and would be under
no compulsion to be flexible to meet fleet needs. In this
instance there would be no natural market place controls and

the net result would be the expansion of a bureaucratic empire.
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I regard the administration and conduct of an observer program by NMFS
with more than a degree of concern, horror is the word I would use. In
the early days of the joint ventures when universities and NMFS provided
the training, and then supervision, observers were of poor quality and at
times there was considerable disagreement on what their role was. I think
many of them had the feeling that they were sent out to be cops and not
only did the foreigners have to be watched but also any of the Americans
that worked with these aliens. 1 think those perceptions by industry
using private observers have been changed. By and large the industry's
attitude toward both the observers and cbserver campanies is favorable.

Another determinant concerning the ability of NMFS to meet program and
fishery needs can be assessed by examining a program they currently run;
the VIP program to control bycatch. The VIP program does not work. There
are instances of incredible bycatches, such as in the rock sole fishery,
that are condoned by NMFS. The spring cod fishery is soon shut off every
year when certain vessels show up to catch cod after having completed the
pollock A season. The point is that many fisheries are still being shut
down because the incidental catch of prohibited species has been reached
well before the target OYs have been taken. All of this represents net
losses to the nation. NMFS took over a program of bycatch control
successfully practiced by sane industry fleets which had compliance as its

primary goal. NMFS has replacad it with a program of enforcement as a/™

primary objective in bycatch cases and they have not been too successful
in even bringing malefactors to temms; only a very few have gone to court
and most of the cases have been settled out of court. And again, we are
not doing any better at containing bycatch in the VIP program. Give NMFS
control of an observer program? I think not.

It seems to me that the industry should be given one last good opportunity
to design an observer program which will provide needed management infor-
mation in a cost effective and flexible plan that will meet the demands of
the Council for information data and will not result in losses of fishing
time all of which can be counted as net economic losses to the nation (as
well to the vessel and crew involved).

Now for a spot of "deja vu". I am sending you a copy of a letter that I
wrote in April 1988 to Jochn Peterson who was then Chairman of the NPFMC.
I am also enclosing copies of other memos from Ron Miller and me to the
Fishery Foundation Steering Camnittee which includes the Articles of
Incorporation of the North Pacific Fishery Foundation, Inc. The NPEMC
files for the spring and early summer of 1987 contain a descriptive report
of what the objectives and cperations of the fishery research foundation
would be. I believe these documents should be read at the current time by
Council members and industry people. I urge you to unearth the
descriptive articles fram the Council files and with this letter and its
attachments disseminate this information to all interested parties.

I would then urge the Council to provide a forum for written ideas to

complete the design of an effactive observer program. Perhaps your
Observer Cammittee would be the proper locus. I do know that we should
not allow an apparently successful observer program to go by the board.

[
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Back in 1987 and 1988 I tried to warn pecple that the industry would have
to begin to shoulder same of the necessary costs for research. I had
suggested an observer program should be the first target. We almost
succeeded but many industry people in those days thought that fee payments
or.assessments, no matter how small, were not necessary or appropriate.

I think you also have same other problems to solve in the ongoing observer
program; are the observers going to be cops or are they going to be
biologists? Will emergent data be analyzed and utilized in a timely,
professional and efficient manner? Will the Councils' needs be met by an
efficient observer program? I really decry a system that is administered
by anybody who thinks that its needs and its sense of how things should be
done are separate from that of the Council. The cbserver program is part
of fishery management which under the current version of the Management
Act is to be conducted by the Council, not by a government bureau.

I could wax more eloguent (and/or rhetorical) but you don't need that fram
me. I would ask you all to read the memos, thumb through the articles of
incorporation and read the report in the Council file by Ron Miller which

" describes the Fishery Research Foundation. Again, ask interested industry

people to do the same and respond with written ideas regarding an
effective observer program. There would be no harm in telling them that
this would constitute the "Last hurrah®., A failure to produce an observer
program would then inevitably lead to a Federal observer program and a
situation that MIC hopes will never come to pass. It may be an idea whose
time has came.

The next statement I make is one of sadness. It is very difficult for me
to see the Council continuing to spend almost all of its time on divisive
issues, like ITQs, license limitations, numbers games, etc. all of which
are squabbles over property rights, and unable to take up and deal with
primary fishery management concerns like full utilization, the control of
bycatch, ecosystem management, added stock survey and analyses, discards
and waste, grid sorting of halibut, institution of mesh size regulations,
etc. etc. It just seems to me that too many of these crucially needed
management needs and issues are continually being put on hold fram meeting
to meeting.

I do wish you and the industry would give the idea of an industry
maintained and run observer program perhaps under the auspices of
samething like a fishery research foundation which would be answerable
only to the Council, its standards and guidelines and control, a review
and perhaps a chance.

In many respects when I remember back over the period 1980 to 1987 or so,
1 remember a sense of camity evident that I don't think we have any
longer; maybe we all got too greedy by the "big money" and perhaps we are
now engaged in too many power trips; particularly by government agencies.
Those were good years, it was exciting and fun to fish in Alaska and work
for the Council then. But I can now state that I understand how the
mountainmen of the West must have felt, circa 1858, "She's gone pilgrim,
she truly is gone."
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Good luck to you guys.
Cordially,

R. 'Xﬁsher

Attachments

Memo April 28, 1988 to John Peterson

Memo July 16, 1987 fram Ron Miller

Articles of Incorporation of the North Pacific Fishery Foundation, Inc

Fishery Foundation General Work Plan

Memo April 28, 1987, Fishery Foundation Steering Cammittee to the
fishing industry
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MEMORANDUM TO THE NORTH PACIFIC FISHERIES MANAGEMENT COUNCIL

DATE: 23 Aptil, 1995

TO: RickLauber, Chair </o HMHiew/ HotEL
fox: ZuS=T140

FROM: Erich Kuster, Observer
SUBJECT: Research Plan for the Observer Program

| am writing because | am concomed that the custently proposed Research Plan does
not provide necessary improvements over the current systam, and, in many ways,
may be worse than the currant system. Most, If not all, of the cbservers | have spoken
to ovar the iast several years share these concemns. In addition to the issues which
diroctly affoct observers, thore is considerable concem that the quality of the Program
will be damaged in other ways.

Why is it that the Ptan makes no provisions for standardization of observer
compensation? For three years | have beett toid by Program staffers that observers
would receive higher pay and more benefits under the Plan. Recently, staffers in
Seattie have thrown around actual salary figures, and many ohsarvers have bolieved
that these figures would become a reality when the Plan takes effect. For the past
saveral years observer compensation has continued to diminish, and experienced,
competent observers have left the Program. Having observed at several plants | can
toll you that the quality of the data /s lower with first-time observers; there is no doubt
it my mind about that. Withott provisions for the standardization of insurance and the
standardization of pay, it is unfikely that observers will fare any better under the Plan.

There are sovoral ways to ensure that obssrvers are fairly compensated. An obvious
way is to mandate minimum, siandardized compensafion directiy in the Plan. This
would address the issue directly. Currently, with the frequent observer "shortages”.
centractors run the risk of losing ohsatvers (and therefor clients) when compensation
gets too low. These market foroes have kept compensation at current levels.
incroasing compensation levels under the current system would require that higher
standards (experience, abiltty) be set for observers. Unfortunately, the approach in the
Plan sesms to be one of mersly hoping. | am not content to put the Plan into effect on
the /ropes that the program quality will not seriously suffer. f the Plan does indeed
assign clients to the seifactod contractors, then standardization of insurance and pay
are absolutely essential.

Those concems aside, | seriously doubt the ability of NMFS or the Obsarver Program
to take on the responsibifities thay seek. The program is barely able o handle its
wmlesponsibames Program support for cbservers continues to dwindle (less gear
is supplied, faxes are answered move siowly, the Dutch Harbor field office is no longer
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staftad—-this despite the industry-wide recognizod importance of Dutch Harbor and the
management of is fisheries resources), Debriefings of observars often take much
more time than is reasonable. The avallabifity of briefings in the field is increasingly
limited. Overall, the Program's ability to be effective has been gradually diminishing.
$So how is the government going to tales over so many of the contractors’ functions? In
mmmmmmmwpmmmw isit
wise to jncrease govemment’s role? | foar the program itself risks losing, not
tmm.mnmdsumnmmymmmwmamwmm
abilities to gather the data which manages our fisheries.

These are just a few of our concems, and a simple overview at that. Thank you for
paying attention to them.

£x
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7 September 1995

Rick Lauber
321 Highland Dr.
Juneau, AKX 99801

Dear Mr. Lauber,

At its September meeting, the North Pacific Fisheries Management
Councl]) (Council) will reconsider the Resesarch Plan (Plan). While
we recognlze that the Plan needs to be modifled In some way that
satisfles the Council, we think there’s a risk that the Plan might
be modifled right out of existence, leaving it the Plan In name
only. This letter suggests an approach that will result In the
implementation of a Plan that retains experienced cbservers and
provides fisheries managers with reliable data.

1.
Before we suggest some changes we think could be considered, we
want to address two aspects of the Plan that should be defended
rather than tinkered with:

A.

The Plan should be funded by a uger-fee. The Council might
have an easier time understanding a pay-as-you-go schems, but
any pay-as-you-go setup will be Inferior to the setup
outlined in the current version of the Plan.

The virtues of a user-fee funded Plan are significant and are
worth defending. Certainly a user-fee equitably distributes
the costs of funding the observer program, something that
cannot be sald for pay-as-you-go. Under a user-fee, observer
coverage could also be more rationally targeted--away from
mid-water pollock fisheries and toward long!ine rockfish
fisherles, for instance, |f the rockfish situation warranted
such attention. Pay-as-you-go could glve you that
flexiblllity on paper, but never In practice--1f NMFS suddenly
told a large number of 55 and 60 foot vessels that they had
to carry observers for 100% of a given fishery in which they
didn‘t earn enough to pay for observers, they’d elther jgnore
the requirement or not fish. Under a user-fee funded Plan,
you could successfully concentrate coverage on a given
flshery in a given area, regardless of the size of the
vessels (nvolved.

130 NICKERSON, SUITE 206 * SRATTLE, WA 98100 » 206 ¢ 283-6804 * 208 » 283-7310 » FAX 206 * 283-6519
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Opponents to the fee say that 30% vessels carrying observers
would have no economic Incentive to dissmbark thelr observers
and would keep them aboard for some sort of ®insurance®
coverage, making the Plan lnefficient. This sort of
objectlon 1s difficult to credit, at least for those of us
who actually put observers in the field. First off, the
argument presupposes that 30% vessels under the current, pay-
as-you-go scheme take precisely 30% coverage each Quarter.,
This simply isn’t true. Vessel operators now have to .take
coverage based on predicted activity, and such predictions
are difflcult to make, since thelr accuracy depends on how
long a glven fishery lasts, what sort of weather intervenes,
and how the vessel behaves mechanically. Add to thls the
general feeling among flshermen that 29.5% coverage isn‘t
good encugh, and you end up with many operators taking extra
days.

In fact, the user-fee funded Plan would allow contractors to
deploy cobservers more efficientiy than they are now deployed.

As stated above, there’s no reason under a user-fee funded

Plan for NMFS to break out coverage requirements into 30% and

100% categories. Whatever categories exist under the Plan,

vessels requirling iess than 100% coverage would not be (or, ‘
in any case, should not be) telling NMFS or their contractors N
when they want to take coverage. If the sltuation were

reversed, with observers boarding as directed by contractors,

who answer to NMFS as regards their efficiency or lack

thereof. This situation in fact benefits the fishermen

involved, since it takes the pressure to reach some minimum

level of coverage off thelr shoulders.

Por Instance, vesse] A (wlth an observer cnboard) and vessel
B (with no observer) end up in King Cove on the same day and
are making trips of 10 days In length. Efflclency may
dictate transferring the observer, even If this means ieaving
vessel A with 25% coverage for the quarter in order to
provide vessel B with 35% coverage. After all, the transfer
can be accomplished without incurring any alrfare costs,
lodging costs, or salary costs to an observer sitting Iln town
between vessels. The operator of vessel A would have no
reason to worry about the cbserver disembarking early, since
he }sn’t responsible for the observer transfer.

Under the Plan, since vesse) operators would not be
determining when they take coverage, contractors will be able
to cheose targets of opportunity. In this situation,
contractors will often be able to spend the Plan’s money more
efficiently than the industry currently spends its own.
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In answering those who envision vessels Jealously hoarding
observers, some facts need to be considered. First, It’s
news to us that so many boats are over)oyed to have an
cbserver aboard. Second, many vessels that require less than
100% coverage will be shoreside delivery trawlers. If a
contractor directs an observer to disembark one of these
vessels over the objections of the skipper, the cobserver will
disembark--these boats are in port often,.and there’s no way
the skipper can avold touching the dock. Small longlline
vessels that make five to seven day trips will be In the same
situation. Small longliners that make longer trips of two,
three, or more -weeks, as well as small factory trawlers, will
be in much the same Sltuatlon they are now. Since they can‘t
afford to break off a trip early just to disembark an
observer, they will often get more than thelr required
coverage. This results not from thelr love of observers, but
from the incompatibility of the 30% reguirement and their
fishing routines.

B. Bumber of Contractors

Another fundamental of the Plan that should be left in place
Is the number of contractors to be Involved in 1996 and
beyond. Ilf cost is an lssue to the Council, then the number
of contractors needs to be held at three. The dally rate a
contractor will have to charge NMFS for observers goes up
markedly as the number of observers that contractor employs
goes down, particularly |f cbserver wages are to Increase
from their current levels, Having four or five contractors
would simply raise the administrative costs of the program,
Inevitably providing ammunition to those who complaln that
the Government can’t do anything efficiently. Limiting the
number of contractors is in the best interest of the Plan.
Competition between those contractors for the largest share
of the business wil] continue.

2. ¥hat to Change
Below are some suggested modifications to the Plan that address
concerns voiced by opponents to the Plan thls past spring:

A. Insurance cequicements for coptractors. Given that the
legal status of ocbservers is stl1] undecided, the Research
Plan can‘t gpeclfically say whether observers should be
covered by vessel P&1 pollcies or workers compensation
policies with marine attachments. The Plan could set minimum
coverage levels and reguire that contractors obtaln general
llabil ity coverage and hold vessels harmless, so that
observers would know they were covered and vessels would know
they were protected. (It is worth noting that, at present,
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the majorlty of observers are covered by thelir contractor’s
workers compensation policies with marine attachments. This
method of securing coverage may well become unjversal in the
future, even without Council involvement.)

B. RNotlfioation Requirements. Industry ralsed objections to
the requirement that they notify contractors 60 and 10 days
before they needed an observer. This requirement should be
dropped. Instead,-each contractors should be required to
contact all the owners of the vessels assigned to It by
November 1 (two months before the start of a calender year)
and to then stay In touch with these owners and vessels
throughout the year. ‘Owners and vessels would only be
required to respond to contractor queries and to correct
thelr Information when plans change. This ls In large part
the way the program currently cperates, and it seems to work
well enough. ‘

C. Emergencv Placement of Obasgrvers. Industry expressed
concerns about their ability to get observers should their
fishing plans change on short notice. To some extent, this
concern presupposes that coverage levels will be set up In
the same way they are now--that boats 125 feet and over will )
always need cbservers, and that boats 124 feet and under wil!
need cbservers 30% of the time. As mentioned above, under a
user-fee system coverage could be more rationally targeted,
with the result that some last minute operational changes
could take place without concern for the presence or absence
of an observer. A pollock C-season that comes together with
only several weeks notlice, for instance, might require far
fewer observers than such a ssason currently requires, since
under the Plan It may not make sense to cover pollock
flsheries as extensively as they are now covered.

Nevertheless, the Plan should allow NMFS to reassign a vesse!
to another contractor if the vessel’s first contractor Is
unable to react to a last minute change in plans. This is in
fact what happens now, without NMFS invelvement--boats who
make last minute schedule changes are sometimes unable to get
an observer from thelr usual contractor and end up securing
an observer from another company. The Plan could call for
NMPS to direct another contractor to pick up the vessel, or
it could simply require the vessel’s usual contractor to find
an observer by contacting the other contractors. .

The Plan should also make clear that the Reglonal Director
has the authority to grant coverage waivers to vessels who
are unable, through no fault of thelr own, to obtaln an 7~
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observer.

D. Pgol of obssrvers. Industry seemed concerned that the
Plan would not support a pool of observers. This s ironic,
since the repeated delays in the Implementation of the Plan,
and the uncertainty these delays have created among
cbssrvers, have helped drain the observer pool over the past
year. Many cbservers--not only those who were directly
affected--were shaken by the non-payment episode involving
Arctic Observers. Since that time, observer salaries and
benefits have dropped industry-wide. Throughout this period,
observers were told that the Plan would turn things around
for them. This was a reasonable message to send them, slnce
the Counci) itself had voted to go ahead with the Plan, and
the Counci! Itself had long agreed that the pay-as-you go
observer program was flawed. The Council’s actiong this
spring convinced many observers that no one was looklng out
for, or even concerned with, thelr sltuation, desplite
frequent lip-service to the contrary.

The pool of observers will lncrease in slze and improve In
quality when the poslition they fill warrants their
dedication. The Plan provides the best chance to address
observer concerns about salarles, working conditlions, and
insurance. The best way to address concerns about the
observer pool ls to move forward with the Plan,

E. Loss of contrpl. Much of lndustry’s reluctance to move
forward with the Plan seems to stem from a distrust of NMFS’s
ability to run the program falrly. Glven thelr current
direct relationshlp wlth contractors, fishing companlies know
who to call when they are unhappy with an observer. Some
companles have abused thls relationshlp, requesting that
obgervers be replaced for reasons that are guestionable at
best. Nevertheless, industry needs to have a way to deal
with unacceptable situations--with incompetent observers or
contractors. The following steps should be taken to address
Industry’s concerns:

i. The Plan should estabilsh a simple appeals process
that allows Industry to turn to NMFS to request
replacement of an cbserver or assignment to another
contractor, and that allows contractors to request that
a given vessel be assigned to another contractor. NMFS
will be responsible for determining i€ the request is
Justifled, or |f the problem can be remedlied In some
other fashlon.
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11. The Plan should require contractors to soliclt
evaluations of cbservers from the skippers of the
veasels they work onj contractors will also be
responsible for providing NMFS with coples of these
ovaluations. Most of these evaluations will be positive
or neutral; some will be negative. Allegations into
ocbserver |ncompetence will sometlmes prove well-founded,
and retraining or decertification wil] result. At other
times, such allegations may reveal a misunderstanding on
the part of a skipper as to what an observer’s dutles
really are, and will therefore provide NMFS the
opportunity to better educate industry as to cbserver’s
actual dutles. For Instance, some skippers In the past
have alleged that an observer |s somehow being remiss in
her dutles because she samples differently than previocus
observers. Such an allegation provides NMFS the
opportunity to point out to the skipper Involved that
cbservers are taught varlous sampling methods and are
Instructed to use the one they feel will provide the
best data in a glven situation. There is no one way to
sample on a gliven boat.

F. Supplemental Programs. Opponents to the Plan have volced -~
concerns about a shortage of funds, saying that the 2% fee
may not raise enough money to pay for as much observer
coverage as the Councll wants. This Is a difflcult point to
argue without knowing the levels of coverage these people
have in mind; obviously, the 2% fee wil] only ralse a finite
amount of money, and someone can 2lways imagine coverage
levels that will cost more than that amount. The first
question that needs to be answered is whether these fears are
reallstic; for Instance, 1f 1995 were not a startup year
complicated by the credit system, how much would a 2% fee
have raised this year? Would current coverage levels
actually exhaust that amount? Have those who contend that
the 2% fee )imits the Counclli‘s ability to properly manage
the flshery produced some analysis to demonstrate the basis
of thelr concern?

It the concern about a shortage of funds is reallstlc, then
the Plan could call for raising a reserve of funds that would
be avallable In the event the Council chose to increase
observer coverage in response to some future event--to expand
VIP programs, for instance. Another optlion would have the
Councll commit Itself to living within the funding generated
by the 2% fee. In the event of a shortfall, the Council
would have to divide up avallable coverage according to
biological data and compliance monltoring needs.
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'S. Conclusion

As the Councl! considers the fate of the Plan, 1t needs to face
the issue of observer morale and lts impact on the quallty of data
avallable to managers. The Councll may not have Intended or
foresesn It, but Its decislon to delay the Plan‘’s impiementatlon
and to prolong the life of the lndustry-funded setup the Councl i
1tself has long acknowledged Is flawed has wounded the cbserver
program where its golng to live or dle, which is among observers.

As the September meeting approaches, some in industry are already
assembl ing alternatives to the Plan, as If it ls already dead.
Since 1t s only early September as this ls written, we hope 1t Is
safe to agssume the Council hasn’t yet voted. When the vote

comes, the Counci) should consider that four years have elapsed
since the Plan began to take shape. Should the Councll decide to
embark down the long road of exploring alternatives, 1t‘s very
possible we’1l still be discussing them when we reach the
mj)lennlum. Rather than set the observer program adrift for
another four years, we feel the responsible course for the Councl!
to take--the course of action that will best serve the management
needs of the fishery--is to approve the Plan and then work to
improve 1t over the next several years.

Thanks for taking the time to consider our point of view.

Sincerely,

ALP?BSERVERS » JNC,
Mic ake 9/04
President

cc: North Paclfic Fisherles Management Council

Bill Xarp

Observer Program Task Leader, NMFS/AKFSC
7600 Sand Point Way NE, Blidg #4

Bin C 15700

Seattle, WA 98115-0070

Chris Blackburn
P.0. Box 2298
Kodiak, Ak 99615



©3/89-1995 14:3S MEW WAVE FISHERIES

5032654557 P.O2
MIDWATER TRAWLERS COOPERATIVE
1626 N. COAST HIGHWAY-NEWPORT, OREGON 97365
Fred Yeck

Captain R. Barry Fisher
President
Yankec Fisheries

Vice President
(503)867-3911

1626 N. Coast Highway DIRECTORS

Newport, OR 97365 Mark Cooper

Telephone: (503) 265-9317 Craig Cochran

Telefax:  (503) 265-4557 Steve Drage

Gary Westman

v

MEMBER EssmS%ptembar 5, 1995

Al

ALYESKA

ARGOSY Observex Qvgrsight Committee

BAY ISLANDER g?gt.:thiciggagishery Management Council

BLUF. FOX Anchorage AK 99510

CAPE FALCON

CAPEKIWANDA  Dear Observer Oversight Committee:

CARAVELLE

COHO I urge you to consider a private, nonprofit Research Foundation

EXCALIRUR as an altermative to the NMFS-run cbserver program envisioned by

) the '"Research Plan'.

EXCALJBUR [T

HAZELLORRAINE 1 heljeve that a Research Foundation will provide a better

LESLIE LEE framework with which to accomplish the four original goals of the

LISA MELINDA Research Plan (agency coordination, cost efficiency, and a

MAJESTY framework for both the groundfish and crab cbserver programs).

MARATHON Over the long term I believe it will provide more flexibility to

MISS BERDIE respond to the changing research needs of the fishing industry.

'WS'S"WNA It is clear that reductions to the Federal budget are coming, and

MISS SARAH that the industry will probably pay the overhead costs within

MISS SUF. NMFS and ADF&G to run these cbserver program. I believe the only

NEW LIFE way we will see any accountability for either the data, cost, or

PACIFIC the administration of these two programs is through a private,

pacikic mme | Donprofit foundation “wAEh would run them, rather than a govern-

PACIFIC RAM ment agency which can, and has, refused to discuss performance.

::z:::::m cE The Research Foundation is not a new idea—the Council staff and

e industry devoted quite a bit of time to the concept 10 years ago

PERSISTENCE. —but I think it is an idea whose time may finally have come. As

PIONFER I see it, such a foundation would be run by an industry board

RAVEN which would oversee accountability for data, costs, and staff.

ROSELLA

SEADAWN I encourage you to consider this concept as you address not only

SEEKER our current problems, but the long term. In response to the July

VANGUARD 25 memo, here is how I envision a Research Foundation answering

VIKING EXPLORER

some of the current problems facing us.

~
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1-2. Equalizing and/or Spreading Costs

The Research Foundation idea assumes a pot of money will be collected from
industry to provide for cbserver research and data. This pot of money
could come from an across the fleet fee as is being done this year. The
money could also come from a system with pay-as-you-go for vessels
required to carry observers, and a fee for that portion of the fleet which
is not required to carry observers. In the second case the Foundation
would receive only the fee money,.

3. Set Coverage According to Science, Data Review
The Foundation would disburse money to accomplish the research priorities
set through the OOC and Council process.

Most people agree that a systematic revicw of data needs and collection
and extrapolation methods should be part of any observer program. In the
case of a government run program you get NMFS looking at NMFS and only
under duress do they get outside review., Obvicusly a private industry
funded foundation would be under constant scrutiny lest it be an example

of the fox guarding the hen house. To prevent that I see the foundation
committing itself to systematic peer review of its data collection and
extrapolation methcds.

4, Create Arms Length Relationship Between Contractors and Vesse.lsm
As you may know I don’t consider this a real problem and I certainly don’t
think the Research Plan solved it, but if others feel it is a significant
issue the Foundation can solve it in two ways. If we maintain a system
with private contractors the Foundation would have responsibility for
certifying those contractors. A private Foundation would not have the
same constraints as NMFS in weeding ocut bad apple contractors through the
certification process. Altemately all cbservers could be employees of
the Foundation.

5. Observer Security and Professional Status

My understanding is that in the one instance in which observers were not
paid by a contractor, NMFS knew about it for almost six months and did
nothing about it. In the end the contractor also owed money to the IRS
which, of course, got pald first. This is an example of bad management
which could occur under any system including the proposed Reseaxrch Plan.
with the Foundation responsible for contractor certification this problem
could be minimized. The Foundation could require contractors to carry
bonds, and/or it could quickly and rigorously follow up on any reports of
nonpayment without the constraints of a bureaucracy like NMFS.

If increasing the professional. status of observers is a concern, the
Foundation could establish minimum insurance requirements, salaries, and
other benefits for observers either through contractor certification or
through contracts without the difficulties inherent under the Federal
procurement system. f’\

6. Cap the Overall Cost of the Program, Cost Containment
The Foundation concept works with either a total fee program, or a pay-as-
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you-go program for those required to carry observers and a fee for those
not required to carry observers. The problem with the Research Plan is
that no one wants to give NVFS a blank check without having some assurance
that the money will be spent wisely.

what’s the difference with a Foundation? A private Foundation would be
subject to both cost and performance audits at any time that the industry
felt they were necessary. With the Foundation you have a built in method
to require accountability which you will never get with NMFS. In
addition, money and/or contracts disbursed by the Foundation would not
suffer fram the constraints of the Federal procurement process.

7. Deciding When to Take Observers

The Research Plan did not provide an answer to this issue, and it could be
a difficult one. I think it is clear, however, that a private Foundation
would have far more flexibility to solve this problem than a bureaucracy
like NMFS. Iet’s face it, a private entity can acocomplish things a lot
easier and faster than the Federal government.

In sum, I think a Research Foundation can provide you more accountability
and flexibility than a NMFS run cbserver program. I urge you to consider
it in your thinking. God speed and good luck to you guys.

Cordially,

ﬁﬁ“ﬂ-y ﬂ“e"“-‘

R. Barry Fisher
¢: Richard Lauber, Chairman, PFMC






