Action Items, Outcomes, and Next Steps from the National EFH Workshop
April 30 - May 2, 2002
La Jolla, California

The NMFS Office of Habitat Conservation (F/HC) hosted a national Essential Fish Habitat (EFH)

workshop at the NMFS Southwest Fisheries Science Center in La Jolla, California, on April 30 - May 2,
2002. The first two days of the workshop focused on the EFH environmental impact statements being
prepared by five of the Fishery Management Councils under the AOC v. Daley court order. The third
day focused on EFH consultations and related issues. The meeting participants shared information on
common problems and potential solutions, leading to the following decisions and action items.

EFH Environmental Impact Statements

1.

F/HC will draft a narrative that discusses the implications of designating EFH and HAPCs. This
will be a generic section to be inserted into the Environmental Consequences chapter of the EFH
EISs (like the other generic sections developed by F/HC: a purpose & need chapter and a review of
national and international literature on the effects of fishing on fish habitat). F/HC will circulate a
draft for comments and then distribute a revised version, which the Regions and Councﬂs can adapt
as needed for the EISs.

The workshop attendees decided that no additional policy guidance should be developed on the
types of EFH designation alternatives to be evaluated in the EISs. The alternatives may take the
form of different methodologies for designating EFH or different EFH designations that could result
from using a single methodology (e.g., with different cutoffs representing the areas with the highest
75% or 90% relative abundance of the species). However, to show a range of environmental
consequences from alternatives for EFH designation, each EIS should evaluate some alternatives
that result in different outcomes (i.e., different designations). NOAA General Counsel will
determine whether further legal guidance is needed on the range of alternatives.

F/HC will continue to coordinate discussions with the Regions and Councils regarding a common

approach for mapping EFH designations, following up on the April 10, 2002 conference call on this
topic.

F/HC will revise a draft document that was discussed during the workshop that lists and explains the
various steps involved in conducting a thorough analysis of options to minimize adverse effects of
fishing on EFH. This document is intended to provide suggestions on doing the necessary analysis,
blending the requirements of NEPA and the EFH final rule.

F/HC will draft a list of relevant considerations for determining which fishing activities affect EFH
in a manner that is more than minimal and not temporary in nature — the threshold used in the EFH
final rule (at 50 CFR 600.815(a)(2)(ii)) to distinguish fishing activities that warrant full evaluation

to assess whether FMPs minimize adverse effects to the extent practicable.

The workshop attendees decided that no additional policy guidance or methodologies should be
developed to assist in determining the practicability of management measures to minimize the
adverse effects of fishing on EFH. Instead, practicability should be evaluated using the guidance in
the EFH regulations at 50 CFR 600.815(a)(2)(iii) and using the same types of socioeconomic
analyses conducted to evaluate the effects of other fishery management measures. NOAA General
Counsel will determine whether further legal guidance is needed on documenting practicability.



The Northwest Region (Steve Copps) will investigate the possibility of hosting an intranet site
where Regions and Councils can post white papers, draft documents, outlines, etc. related to the
EFH EISs.

The Southwest Region (Mark Helvey) will coordinate with other Regions regarding the
development of updated discussions of non-fishing threats to EFH for use in the EFH EISs.

EFH Consultations and Related Issues

L.

F/HC will develop a web site with pdf versions of all the different EFH-related guidance memos
F/HC has issued in the past few years.

Regional EFH Coordinators should follow up with their counterparts in federal action agencies if
there are chronic deficiencies in the EFH Assessments submitted by action agencies to initiate EFH
consultation — especially if the EFH Assessments do not contain the type of information the action
agencies agreed to provide in their respective regional “findings.” If problems cannot easily be
resolved at the field level, regional EFH Coordinators should inform F/HC so NMFS can decide
whether to raise concerns to the headquarters offices of other agencies.

F/HC will poll the Fishery Management Council Executive Directors to determine whether they
would be interested in having some sort of written guidance or templates for Council EFH comment
letters to state and federal action agencies under section 305(b)(3) of the Magnuson-Stevens Act.

F/HC will work with the regional EFH Coordinators to develop tools for making better use of
NMFS’ authority to provide EFH Conservation Recommendations to state agencies.

F/HC will work with the regional EFH Coordinators to determine whether further headquarters-

level coordination is needed with the Corps of Engineers to improve upon the EFH consultations
process for civil works projects.

The Regional EFH Coordinators will provide comments to F/HC (Kelly Shotts) on the proposed
data fields for the PRISM V.3 tracking system for EFH consultations. Comments are most needed
on the Activity Description Tab, Location Info Tab, and EFH Process Tab.

F/HC will send to each regional EFH Coordinator a copy of the submissions F/HC received for an
EFH Success Stories report. The regional EFH Coordinators should review this packet and provide
additional information or examples to F/HC.

F/HC will work with the regional EFH Coordinators to develop an outreach product to help federal
action agencies and consultants prepare EFH Assessments.



Essential Fish Habitat National Meeting
April 30-May 2, 2002

NMEFS Science Center
La Jolla, California

AGENDA

Note: Since we have all shared background documents to describe the process being used for
EFH designations, HAPC designations, and addressing fishing impacts, the short presentations
Jor each Council on these three topics should provide a brief overview and should highlight any
barriers to progress or other issues that may be good discussion topics for the group. We will
keep a list of potential discussion topics, and then after each round of presentations the group
will decide which items are the highest priorities for the discussion sessions. Potential
discussion topics are identified below as a starting point.

Day 1 - EFH EIS Issues
8:00-8:10 Welcome, Introductions, Logistics

8:10-8:30 Update on EFH-Related Current Events (Jon Kurland)
- Magnuson-Stevens Act reauthorization
- EFH final rule lawsuit
- Budget

EFH Designations (Jon Kurland)
8:30-9:30 Overview of approach being used for each Council (5-10 minutes each)
- What process is being used to identify and evaluate EFH alternatives?
- What new data sets or other information sources are being used?
- Who is involved (Science Centers, stakeholder groups, etc.)?
- What are the barriers to progress?

9:30-10:30  Discussion of common issues of concern
Potential topics: Is it feasible to make the EFH designations smaller? How do we
handle ecological groupings in our designations? Can we achieve consistency in
mapping? Should alternatives be framed as methodologies or specific
designations? How should we handle seasonal or interannual variability?

10:30-10:45 Break



10:45-12:30  Discussion of common issues of concern (continued)

12:30-1:30  Lunch

HAPC Designations (Korie Johnson)

1:30-2:30 Overview of approach being used for each Council (5-10 minutes each)
- What process is being used to identify and evaluate HAPC alternatives?
- What types of alternatives are being considered?
- Who 1s involved (Science Centers, stakeholder groups, etc.)?
- What are the barriers to progress?

2:30-3:30 Discussion of common issues of concern
Potential topics: What are different approaches for identifying HAPCs? How do
we refine or supplement the considerations in the regulations? Should there be a

process for ongoing designations of HAPCs? What is the relationship between
HAPCs and MPAs?

3:30-3:45 Break

3:45-5:00 Discussion of common issues of concern (continued)

Day 2 - EFH EIS Issues (continued)

Adverse Effects of Fishing (Jon Kurland and Korie Johnson)
8:00-9:00 Overview of approach being used for each Council (5-10 minutes each)
- What process is being used to evaluate potential adverse effects of fishing?
- Has the team discussed how to apply the minimal/temporary standard or how to
evaluate practicability of management measures?
- Who 1s involved (Science Centers, stakeholder groups, etc.)?
- What are the barriers to progress?

9:00-10:00Discussion of common issues of concern
Potential topics: How do we evaluate potential adverse effects? What are the criteria for
determining whether a fishing activity adversely affects EFH in a manner that is
more than minimal and not temporary? How do we identify options to minimize
adverse effects? What do we do if there is incomplete information? How do we
evaluate practicability of measures to minimize adverse effects? What is the role

of MPAs?
10:00-10:15Break
10:15-12:00 Discussion of common issues of concern (continued)

12:00-1:00Lunch

1:00-3:15Discussion of common issues of concern (continued)



3:15-3:30Break

3:30-5:000ther issues related to the EFH EISs (Jon Kurland)
- How can the existing coordination mechanisms be improved?
- Should headquarters provide additional (or less?!) assistance or guidance on any
particular topics?

Day 3 - EFH Consultations and Related Issues

8:30-10:00Review of completed consultations and lessons learned (Jon Kurland)
10:00-10:15Break

10:15-11:15Tracking/PRISM (Kelly Shotts and Karen Salvini)

11:15-12:00Success Stories from EFH consultations and the use of EFH considerations in
fishery management (Kelly Shotts)

12:00-1:00Lunch

1:00-2:00Integrating EFH and ESA Consultations (Russ Strach)
- How do our EFH Conservation Recommendations compare to ESA terms and
conditions or conservation recommendations?
- How can we improve the integration of EFH and ESA consultations to take more of an
ecosystem approach?
- Do we need to revisit the existing guidance on combined EFH and ESA consultations?

2:00-2:45New policies/guidance/outreach materials (Ric Ruebsamen)
2:45-3:00Break

3:00-3:30General Concurrences (Jon Kurland)
-What's changed in the final rule?
-What types of actions should be handled with a GC?

3:30-4:30Programmatic Consultation (Korie Johnson)
-What's changed in the final rule?
-What types of actions should be handled programmatically?
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Deaﬁ/yz{'Benton:

On December 5, 2001, the Department of Justice (DOJ) filed with the United
States District Court for the District of Columbia a signed settlement
agreement in the case of American Oceans Campaign, et al., v. Evans, et al.,
also known as AOC v. Daley. This case arose when seven environmental groups
and two fishermen’s associations challenged the approval by the Secretary of
Commerce (acting through NMFS) of the essential fish habitat (EFH) amendments
to the fishery management plans of five regional Fishery Management Councils
{(North Pacific, Pacific, Gulf of Mexico, Caribbean, and New England). These
amendments were required by the 1996 Sustainable Fisheries Act, which amended
the Magnuson-Stevens Fishery Conservation and Management Act (Magnuson-Stevens
Act) .

On September 14, 2000, Judge Gladys Kessler of the U.S. District Court for the
District of Columbia found that the Secretary’s actions did not violate the
Magnuson-Stevens Act but that the agency’s environmental analyses were
insufficient under the National Environmental Policy Act (NEPA). The court
enjoined the agency from “enforcing” the EFH amendments until such time as a
“new and thorough EA or EIS as to each EFH amendment” is prepared, and ordered
the agency to undertake those analyses. The plaintiffs appealed their loss on
the Magnuson-Stevens Act issues to the D.C. Circuit Court of Appeals.

The plaintiffs approached DOJ in September of 2000 and proposed that the
parties discuss settlement terms for implementing the court order, and DOJ and
NOAA agreed. The parties worked diligently for more than a year to come to an
agreement. Essentially, the stipulation that was filed with the court (1)
sets forth a schedule for completion of EISs for all of the challenged
amendments; (2) provides for a determination by NMFS as to whether the
relevant fishery management plans need to be amended based on the analysis in
the EIS; (3) provides for a process by which the Councils will submit any
needed amendments to NMFS for approval within a time to be specified; (4)
provides for action by NMFS if a Council fails to submit a needed amendment;
and (5) provides that the plaintiffs will dismiss their Magnuson-Stevens Act
appeal and that the injunction prohibiting NMFS from enforcing the EFH
amendments is dissolved. We now await the court’s approval of the stipulation
and entry of the proposed order.

This settlement, if approved by the court, offers significant benefits to NMFS
and the Councils. It provides a three-year schedule for completion of the
EISs, which was developed based on informal coordination with the Councils
regarding the amount of time that would be necessary to do the work required
by the court order. This schedule should be a sufficient amount of time to
complete these documents while allowing for the public process and thorough
analysis that is required by NEPA. This is significant, because in the
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absence of an agreed-upon schedule, the court likely would have imposed a more

rigorous time frame.

The stipulation also contains some specifications as to the contents of the
EISs (e.g., the analyses of alternatives) as required by NEPA and its
implementing regulations, and thus provides some clarity as to the

The agreement would dissolve the injunction
against “enforcement” of the EFH amendments, thus removing the ambiguity
Finally, the agreement would result in the
dismissal of the plaintiffs’ Magnuson-Stevens Act appeal, which, if they had
prevailed, could have posed more serious problems for the agency and the

expectations of the parties.

presented by that injunction.

Councils.

A copy of the settlement agreement is enclosed.

not final unless and until it has been approved by the court.
know, the NEPA process is already underway for the EFH amendments. We look
forward to working closely with you throughout this process.

Enclosure

Sincerely,

G

William T. Hogarth, Ph.D.
Assistant Administrator
for Fisheries

Once again, the agreement is

However, as you

L
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JOINT STIPULATION AND [PROPOSED] ORDER

- WHEREAS, plaintiffs in this case challenged the federal defendants’ approval (in whole or
in part) of certain fishery management plan amendments concerning essential fish habitat (BFH) in
the following fishery managementregious: Caribbean, Gulf of Mexico, New England, North Pacific,
and Pacific (hereinafter “the EFH Amendu;r:t:s”);

WHEREAS, plaiptiffs alleged that federal defendants’ approval of the EFH Amendments
violated the Magnuson-Stevens Fishery Conservation and Management Act (Magnuson-Stevens
Act) and federal defendants’ own regulations, because federal defendants had (1) failed to analyzc.
adequately the potential adverse effects of fishing gear on EFH; (2) failed to analyze adequately
whether there were any practicable steps to minimize any such adverse effects of fishing on EFH;
and (3:) failed to take all practicable steps to minimize any such adverse effects of fishing on EFH;

WHEREAS, plaintiffs also alleged that federal defendants® approval of the EFH .
Amendments violated the National Environmental Policy Act (NEPA), because federal defendants

N had failed to analyze adequately the potential direct and indirect environmental impacts of fishing

on EFH, and to develop and analyze adequately a range of altermatives for minimizing any such
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adverse effects of {ishing on EFH;

WHEREAS, the Texas Shrimp Association and Wilma Anderson (défendant-inteweno;s)
intervened to defend the partia) approval of the Gulf of Mexico EFH Amendment;

WHEREAS, in 2 Memorandum Opinion and Order filed on September 14, 2000, the Court
denied defendant-intervenors’ motion to dismiss plaintiffs’ Magnuson-Stevens Act claim as to the
Gulf of Mexico EFH Amendment, and granted federal defendants’ and defendant-intervenors’
summary judgment motions as to plaintiffs’ Magnuson-Stevens Act claims;

WHEREAS, in its September 14, 2000, Memorandum Opinion and Order, the Court grauted
plaintiffs’ summary judgment motion as to the NEPA clairs relating to the EFH Amendments at
issue in this case; |

WHEREAS, in its September 14, 2000, Memorandum Opinion and Order, the Court
remanded the EFH Amendments at issue in this case to the federa) defendants to comply with
NEPA; aund |

WHEREAS, in its September 14, 2000, Memorandum Opinion and Order, the Coﬁn enjoined
federal defendants “from enforcing the EFH Amendments until such time as they perform a new,
thorough, and legally adequate EA [environmental assessment] or EIS [environmental impact
statement] for each EFH Amendment™;

NOW, THEREFORE, IT IS HEREBY STIPULATED AND ORDERED AS FOLLOWS:

I. JURISDICTION AND SCOPE

1. This Court has jurisdiction over the partics and subject matter of this action pursuant
to 16 U.S.C. §§ 1855(f) and 1861(d) and 28 U.S.C. §§ 1331 and 1361.

2. This Joint Stipulation and Order constitutes full sett] ement of all of plaintiffs’ claims

-2
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under the Magnuson-Stevens Act and NEPA in this case. Further, the Joint Stipulation and Ordcr
provides the basis for plaintiffs’ dismissal of their appeal of the Court’s summary j udgment ruling
on their Magnuson-Stevens Act claims. Additionally, the Joint Stipulation and Order does not
constitute a settlement of plaintiffs’ claims for litigation costs, including attorney fees.
II. ENVIRONMENTAL IMPACT STATEMENTS
A. General EIS Provisjons
3. Federa) defendants, acting through the National Marine Fisheries Service (NMFS),
will prepare EISs for all of the fisheries that were challenged in this lawsuit.
4. In preparing the EISs pursuant to this Joint Stipulation and Order, NMFS will comply
with the requirements of all applicable statutes and regulations, including NEPA; the Council on
-~ Environmental Quality (CEQ) NEPA implementing regulations, 40 C.F.R. Parts 1500-1508; and
National Oceanic and Atmospheric Administration (NOAA) Administrative Order 216-6.

S. Each EFH Amendment amends one or more fishery management plans (FMPs). For
each EFH Amendment, the scope of the EISs prepared pursuant to this Joint Stipulation and Order
will include analyses of the environmental impacts of fishing on EFH, including direct and indirect
effects, as defined in the EFH regulations at 50 C.F.R. § 600.810, and analyses of the environmental
impacis of altematives for implementing the requirement of the Magnuson-Stevens Act, 16 U.S.C.
§ 1853(a)(7), that the FMP“minimize, to the extent practicable, adverse effects on [EFH] caused by"
fishing”

6. Each EIS (or, where appropriate, the portions thereof relating to EFH) prepared
pursuant .to this Joint Stipulation and Order will consider a range of ;'easonable alternatives for
minimizing the adverse effects (as defined by the EFH regulations at 50 C.F.R. § 600.810) of fishing

-3-
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on EFH, including potential advcrse effects. This range of altcratives will include “no action” or
status quo alternatives and alternatives sctting forth specific fishery management actions that can be
taken by NMFS under the Magnuson-Stevens Act. The alternatjves may include a suite of fishery
management measures, and the same fishery management measures may appear in more than onc
altemat;ve.

7. Each draft and final EIS prepared pursuant to this Joint Stipulation and Order wil]
identify one prefejred alternative, except that, in the draft EIS, NMFS may elect, if it deems
appropriate, to designate a subset of the alternatives considered in the draft FIS, as the preferred
range of alternatives, instead of designating only one preferred alternative.

8. Each draft and final EIS (or, where appropriate, the portions thereof relating to EFH)
prepared pursuant to'this Joint Stipulation and Order will present the environmental impacts of the Y
proposed action and_the altematives in comparative form, thus sharply defining the issues and
providing a clear basis for choice among the options, as set forth in CEQ regulation 40 C.F.R. §

1502.14.
B. EIS Preparation Schedule

9. NMEFS will prepare the EISs pursuant to this Joint Stipulation énd Order in
accordance with the schedule attached hereto as Attachment 1. NMFS will make good-faith efforts
to complete EIS preparation tasks prior fo the milestones set forth in Attachment 1 and to'stagger
the comment periods for the EISs so as to facilitate the provision of public comment.

C. NMFS Decisionmaking Based on EISs and RODs \
| 10. In the Recorci of Decision (ROD) for éach EIS prepared pursuant to this Joint

Stipulation and Order, NMFS will determine either that action is necessary or that action is not

-4-
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necessary to comply with the requirements of Section 303(a)(7) of the Magnuson-Stevens Act. 1f

NMFS determines that action is necessary to comply with the requirements of Section 303(2)(7) of

the Magnuson-Stevens Act, NMFS will detérmine whether the FMP will be amended in accordance

with the preferred alternative identified in the Final EIS, and, if not, what other action, if any, is
necessary.

11.  Exceptasprovided inParagraph 12 below, if NMFS determines in a ROD that action

s necessary and that the applicable FMP will be amended so as to comply with the requirements of

Section 303(2)(7) of the Magnuson-Stevens Act, NMFS will approve an FMP amendment and

implementing regulations no later than 24 months afier the date of the ROD, unless the Secretary

subsequently determines that an FMP amendment and implementing regulations are no longer

s,  necessary. If NMFS determines that action other than an FMP amendment and implementing

regulations is necessary, NMFS will approve that other action no later than 24 months afier the date

of the ROD, unless the Secretary subsequently determines that such other action is no longer
Decessary.

a. If NMFS determines in 2 ROD that an FMP will be amended, NMFES will
confer with plaintiffs, the appropriate Council, and other members of the interested public, regarding
the schedule for the Council io develop and submit to NMFS an FMP amendment and implementing
regulations. Based in part on the cornuments of plaintiffs, the Council, and other members of the °
interested publié, NMFS will develop and recommend a schedule to the Council that will enable
NMFS to approve an FMP amendment and any necessary implementing regulations, as quickly as
practicable, but, ifl any event, no later than 2;1 months from the date of the RbD, pursuant to the
appropnate decisions made in accordance with the provisions of Paragraphs 11(b) and (c) below.

-5-
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IfNMEFS determines in a ROD that action other than an FMP amendment is necessary, NMES will
confer with plaintiffs, the appropriate Council, and other members of the intereéted public, regarding
the schedule for the Council to take that other action. Based in part on the comments of plaintiffs,
the Council, and other members of the interested public, NMFS will develop and recommend a
schedule to the Council that will enable NMFS to take that other action, as quickly as practicabie,
but, in any event, no later than 24 months from the date of the ROD, pursuant to the appropriate
decisions made in accordance with the provisions of Puagaphs 11(b) apd (c) below.

b. If the Council transmits a proposed FMP amendment and implementing
regulations to NMFS in accordance with the schedule that NMFS re‘commends to the Council
pursuant to Paraéraph 11(a) above, NMFS will evaluate the FMP amendment and implementing
regulétions pursuant to the standards and deadlines set forth in 16 U.S.C. §§ 1851 and 1854(2)-(b).
If the Council transmits.a prOpose& action other than an FMP amendment to NMFS, in accordance
with the schedule that NMFS recommends to the Council pursuant to Paragraph 11(a) above, NMFS
will review; approve, disapprove, or partially approve; and, if appropriate, implement such action
pursuant to the standards and time-frames established by the Magnuson-Stevens Act and other
applicable law.

c. IfNMFS disapproves, in whole or in part, the EFH provisious of a proposed
FMP amendment and/or proposed implementing regulations submitted to NMFS pursuant 1o
Paragraph 11(b) above, or if the Council fails to comply with the schedule recommended by NMFS
pursuant to Pa.ragraph 11(a) above, NMFS will issue a written determination, stating either that
I;IMFS will develop an FMP amendment a;ud/or implemenliﬁé regulations or other appropriate
action, or that an FMP amendment and/or implementing regulations of other actions are no longer

-6-
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necessary within the timetrame proposed. If NMFS disapproves, in whole ot in part, an action other
than an FMP amendment submitted to NMFS pursuant to Paragraph 1 1(b) above, or if the Council
fails to comply with the schedule recommended by NMFS pursuant to Paragraph 11(a) above for
such other action, NMFS will issue a written determination, stating either that NMFS will develop
an appropriate action or that no action is necessary within the timeframe proposed.

d. Nothing in this Joint Stipulation and Order will limit the discretion of NMFS
to decide to issue the EISs prepared pursuant to this Joint Stipulation and Order in combination with
other FMP amendments. In the event that it decides to do so, NMFS will notify the Court and
plaintiffs in writing within seven days after making such a decision. Further, NMFS will not exceed
the EIS preparation schedule set forth in Paragraph 9 above and Attachment 1 hereto. Nothing in

/"™ this sub-paragraph will be construed to limit plaintiffs’ right to sue on any grounds, ipcluding NEPA,
regardless of wﬁethcr NMEFS decides toin tegraté the EISs prepared pursuant to this Joint Stipulation
and Order into an EIS aJready being prepared for an FMP amendment.

12.  Astothe New England Fishery Management Council, ifNMFS determincsinaROD
that action is necessary and that the applicable FMP will be amended so as to comply with the
requirements of Section 303(a)(7) of the Magnuson-Stevens Act, NMFS will approve an FMP
amendment and implementing regulations by no later than February 1, 2005, for the groundfish and
the scallop fisheries, and by no later than September 10,2003, for the herring, monkfish, and salmon
fisheries, unless the Secretary subsequently determines that an FMP amendment and implementing

'regulations are no longer necessary. JfNMFS determines that action other than an FMP amendment
and implementing regulations is nccessary, NMFS ;xfill apprové that other action by no later than
February 1, 2005, for the groundfish and the scallop fisheries, and by r.no later thz;n September 10,

- -7-
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2005, for the herring, monkfish, and salmon fisheries, unless the Secretary subscquently detcrmines
that such other action is no longer necessary.

a. If the Council transmits a proposed FMP amendment and implementing
regulations to NMFS in a timely manner that would allow NMFS to meet its schedule for approving
an FMP amendment and implementing regulations by no later than February 1, 2005, for the
groundfish and the scallop fisheries, and by no later than September 10, 2005, for the heming,
monkfish, and salmon fisheries, NMFS will evaluate the FMP amendment and implementing
regulations pursuant to the standards and deadlines set forthin 16 U.S.C. §§ 1851 and 1854( a)-(b).
If the Council transmits a proposed action other than an FMP amendment to NMFS in a timely
manner that would allow NMFS to meet its schedule for approving that other action by no later than
February 1, 2005, for the groundfish and the scallop ﬁsheriés, and by no later than September 10,
2005, for the herring, monkfish, and salmon fisheries, NMFS will review; approve, disapprove, or
partially approve; and, if appropriate, implement such action pursuant to the standards and time-
frames established by the Magnuson-Stevens Act and other applicable law.

b. If NMFS disapproves, in u;hole or in part, the EFH provisions of a proposed
FMP amendment and/or proposed implementing regulations submitted to NMFS pursuant to
Paragraph 12(a) above, or if the Council fails to act in a timely manner that would allow NMES to
meet its schedule for approving an FMP amendment and implementing regulations by no later than
February 1, 2005, for the groundfish and the scallop fisheries, and by no later than September 10,
2005, for the herring, monkfish, and salmon fisheries, NMFS will issue a written determination,
stating either that NMFS will develop an FMI.D amendment and/or implementing regulaﬁons orother
appropriate action, or that an FMP amendment and/or implementing regulatjons or other actions are

-8-
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no longer necessary within the timeframe proposed. {f NMFS disapproves, in whole or in part, an
action other than an FMP amendment submitted to NMFS pursuant to Paragraph 12(a) above, or if
the Council fails to act in a timely manner that would allow NMFS to meet its schedule for
approving such other action by no later than February 1, 2005, for the groundfish and the scallop
fisheries, and by no later than September 10, 2005, for the herring, monkfish, and salmon fisheries,
NMFS will issue a written determination, stating either that NMFS wil] develop an appropriate
action or that no action is necessary within the timeframe proposed.
ITI. STATUS REPORTS AND NOTIFICATIONS

13. For each EFH Amendment that is the subject of the Joint Stipulation and Order,
NMFS will provide notice to the Court and plaintiffs, as soon as possible, uﬁon the occurrence of

7= each of the events specified in Sections IIB. and II.C. of this Joint Stipulation and Order.

14.  NMFS will send to plaintiffs, by regular, first-class United States mail only, ten
copies of each of the follpw&ng documents, on the date of their release to the public-: the Draft EIS,
the Final EIS, the ROD, the proposed FMP Amendment and implementing regulations (if any), and
the Final FMP Amendment and implementir;g regulations (if any). NMFS may provide the
documents to plaintiffs on CD-ROM in a mutually acceptable file format, instead of paper copies.

15.  Every90 days, NMFS will file a status report with the Court describing the work that
has been done by NMFS and the Councils, and the milestones that have been achieved, in preparing
the EISs and, if applicable, the FMP Amendments, that are the subject of this Join't Stipulétion and
Order. NMFS will file the first status report within 90 days of the date of the entry of this Joint

Stipulation as an Order of the Court.

16.  All written nolices, status reports, and documents referenced in this Joint Stipulation

9.
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and Order will be served on counsel for the parties at the following addresses and, whenever

appropriate, by facsimile, at the following facsimile numbers, unless otherwise provided hercin:

For Plaintiffs:

Stephen E. Roady

Ernic A. Bilsky

Monica B. Goldberg

Oceana, Inc.

2501 M Street, N.W., Suite 300
Washington, D.C. 20037-1311
Fax: (202) 833-2070

For Federal Defendants:

Anthony P. Hoang

United States Department of Justice

Environment and Natura] Resources Division

General Litigation Section

P.O. Box 663

Washington, D.C. 20044-0663

Fax: (202) 305-0267 =

Assistant. Administrator for Fisheries

National Oceanic and Atmospheric Administration
1315 East-West Highway, Room 14555

Silver Spring, Maryland 20910 ’

Fax: (301) 713-2258

General Counsel

United States Department of Commerce

National Oceanic and Atmospheric Administration
1401 Constitution Avenue, N.W., Room 5814A
Washington, D.C. 20230

Fax: (202) 482-4893

Eor Intervenor-Defendants:

Richard L. Cys

James P. Walsh

Davis Wright Tremaine, L.L.P.

1500 K Street, N:W., Suite 450

Washington, D.C. 20005

Fax: (202) 508-6699 . 7~
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