AGENDA C-1
SEPTEMBER 1988

MEMORANDUM

TO: Council, SSC and AP Members

FROM: Clarence G. Pautzke
Executive Director

DATE: September 22, 1988

SUBJECT: Legislative Update

ACTION REQUIRED

(a) Marine Mammal Issues. (Will be treated in a separate handout)

(b) Magnuson Act Reauthorization - Review discussion from Chairmen's meeting
and consider appointing a Reauthorization Committee.

(c) Other Legislation - Information only.

BACKGROUND

Since the last Council meeting there has been considerable activity in
Washington, DC on issues of importance to the fishing industry. Summaries of
relevant Congressional and Administratiion actions during the last three
months appear below. Additionally, the MFCMA is up for reauthorization at the
end of FY 1989. Outlined below are proposed amendments discussed at the
Chairmen's meeting in July.

(a) Marine Mammals

This item will be treated in a separate handout.

(b) Magnuson Act Reauthorization

The current authorization period for the MFCMA expires on September 30, 1989.
Congress is expected to hold hearings on reauthorization during the first
quarter of next year. The Council may want to form a new Reauthorization
Committee to propose amendments to the Act. The 1985 & 1986 Reauthorization
Committee consisted of:

Don Collinsworth, Committee Chairman
Bob Mace ’

John Peterson '

Jeff Stephan

John Winther

588/AR -1-



At their July 29-30, 1988 meeting in Homer, the Council Chairmen discussed the
following potential MFCMA amendments.

a, Obligatory Seats

Concern was expressed over proposed regulations and guidelines changing the
method of appointing Council members. The Gulf Council proposed that the
MFCMA be amended to require an obligatory seat for each Council from each
state within its jurisdiction. Without an obligatory designation all seats
would become at-large seats, and a person serving on behalf of a state could
be nominated by a Governor of an adjoining state.

The Gulf Council proposed the following amendment: (underlined language is
new; language in brackets is deleted)

Section 302. Regional Fishery Management Councils
(a)(1) - (6), and (8)

(at least one of whom shall be appointed [from] to an obligatory seat for
each state from a list of individuals submitted by that state)

Council Chairmen agreed by consensus to support this proposed amendment.

b. Fast Track for Regulatory Amendments

Regulatory amendments have no fixed schedule for review and approval and are
not always processed expeditiously, creating management problems. The Gulf
Council suggested that regulatory amendments be included in the language of
Section 304(a)(l) regarding Secretarial review and approval of FMPs and
amendments. Many framework measures are implemented by regulatory amendment
and it is critical they be reviewed in a timely manner.

It was suggested that Section 304(a)(l) may not be the proper place for the
proposed revision. Also, some Chairmen thought that a fixed schedule might
slow down the review process in some cases when it could have been completed
more quickly. There was no consensus for change.

C. Joint FMP Preparation

Language was submitted that would revise §304(f) that deals with joint FMP
preparation. New language is underlined, deletions are in brackets. Proposed
language is:

"[No] A jointly prepared plan or amendment [may be] submitted to the
Secretary [unless it is] must be approved by a majority of the combined

total voting members, present and voting, of [each] all of the Councils
concerned."

The Chairmen were asked to bring this issue before their Councils and submit
comments to Bob Mahood, Executive Director of the South Atlantic Council.

588/AR -2-



d. Economic Rent and User Fees

The Gulf Council suggested amending §304(d) of the Act to allow fees charged
for limited access systems to be set at a level above those needed for
administrative costs. The rationale is that these operations should be
charged economic rent for being granted exclusive access to a common property
resource. It was suggested that perhaps this should be applied to all
fisheries, not just limited access fisheries, as the need for more data
collection and research escalates.

No consensus was reached on approval of this proposed amendment, but it will
be included with the other amendments Mr. Mahood will be developing for the
Councils' consideration.

e. Tuna Exemption

The Pacific Council opposes including tuna under Magnuson Act authority. The
Caribbean Council is not opposed to including tuna under the Act, but has
discussed the issue and not taken a formal position. Other Councils thought
the tuna exemption makes management of other fisheries in their jurisdictions
more difficult. The Western Pacific and South Atlantic Councils have both
commissioned studies on this proposal. It was decided that an ad hoc group
composed of the Chairmen, or their designees, will meet to review the reports
and draft proposed amendments to the Act. Each Council was asked to write a
position paper on this issue for the ad hoc committee's review. The New
England Council will coordinate this effort.

f. Other Statutory Amendments

Paperwork Reduction Act Exemption

The Gulf Council submitted a draft letter for consideration by all Councils.
The letter, addressed to both the House Committee on Government Operations and
the Senate Committee on Govermmental Affairs, points out the conflict between
the need for data collection under the Magnuson Act and the annual reduction
of data collection budgets under the Paperwork Reduction Act. The Council
Chairmen agreed to send the letters and the Gulf Council will prepare them for
Council signatures.

(c) Other Legislation and Proposed Regulations

A. Vessel Safety

On September 9, 1988 the President signed H.R. 1841, the Commercial Fishing
Industry Vessel Safety Act of 1988, into law. Key elements of that bill are:

1. Fish harvesting, processing and tender vessels must be equipped with

(a) fire extinguishers rated for fuel fires,

(b) at least one life preserver or other 1life saving device for
each person on board,

(c¢) flame arrestors or backfire traps on inboard gasoline engines,

(d) vented engine and fuel tank compartments and,

(e) visual distress signals.
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Documented harvesting, processing and tender vessels must also
carry:

(a) EPIRBs,

(b) 1lifeboats or life rafts,

(c) survival suits for all on board (required for vessels operating
in the Atlantic north of 32°N latitude or south of 32°S
latitude and vessels operating in other waters north of 35°N
latitude or south of 35°S latitude),

(d) radio equipment sufficient to communicate with the Coast Guard,

(e) navigational equipment, and

(f) first-aid supplies.

Vessels built after December 31, 1988, or that undergo a major
conversion completed after that date, and that have crews larger
than 16 must also be equipped with:

(a) Radars and fathometers,

(b) 1lifesaving equipment, survival suits, signaling devices, bilge
pumps and bilge alarms, '

(c) fire protection and fire fighting equipment, and

(d) fuel, ventilation and electrical systems.

Vessels less than 36 feet in length and not operating on the high
seas are exempt from the life raft requirement.

The Secretary of Transportation must promulgate regulations
regarding the operating stability of harvesting, processing and
tender vessels built, or converted, after December 31, 1989.

Processing vessels built after July 27, 1990, or that undergo a
major conversion after that date, must be certified to be in
compliance with survey and classification requirements established
by the American Bureau of Shipping.

A 17-member Commercial Fishing Industry Vessel Advisory Committee is
created to advise the Secretary of Transportation on marine

insurance, vessel safety, and personnel qualification and training
matters.

Within two years of the legislation's enactment, the Secretary of
Transportation must submit a plan to Congress for the licensing of
operators of documented fishing, processing and tender vessels.

Before January 1, 1990 the National Academy of Engineers, in
consultation with the Secretary of Transportation, the National
Transportation Safety Board and the Commercial Fishing Industry
Vessel Advisory Committee must prepare a study of safety problems on
harvesting, processing and tender vessels and recommend whether to
implement a vessel inspection program.



10. Fishermen injured while working on harvesting, processing and tender
vessels must report the injury to the master of the vessel within 7
days of the date on which the injury occurred.

B. U.S./U.S.S.R. GIFA

The bill to approve the comprehensive fisheries agreement between the U.S. and
Soviet Union, H.R. 4919 (item C-1(a)), was introduced on June 27, 1988 and
reported out the House Merchant Marine and Fisheries Committee on September
15, 1988 with amendments providing for:

1. A North Pacific and Bering Sea Fisheries Advisory Body to advise the
U.S. representative to the U.S./U.S.S.R. International Consultative
Committee. The Advisory Body is a 1l2-member committee established
by the Secretary of State with the following membership--

(a) The Director of the Washington Dept. of Fisheries

(b) The Commissioner of the Alaska Dept. of Fish and Game

(c) Five members appointed by the Secretary of State from a list of
ten nominees submitted by the Governor of Alaska and,

(d) Five members appointed by the Secretary of State from a list of
ten nominees submitted by the Governor of Washington.

Members are to receive no compensation for their work on the
Advisory Body.

2. A requirement that foreign fishing vessels while in the U.S. EEZ
stow fishing gear below decks, in an area where it is not readily
available for fishing, or otherwise render it unusable for fishing
unless the vessel is authorized to engage in fishing in the area in
which the vessel is operating.

3. A requirement that the Secretaries of State, Commerce and
Transportation, "exercise their authority under §201(c)(2)(C)" of
the MFCMA to require foreign vessels fishing in the U.S. EEZ be
equipped with transponders or other position fixing and
identification equipment. Section 201(c)(2)(C) of the MFCMA grants
discretionary authority to the Secretary of Transportation to
require such equipment on foreign vessels fishing in U.S. waters.
Within 180 days after enactment, the Secretary of Commerce is to
report to the House Merchant Marine and Fisheries Committee and the
Senate Committee on Commerce, Science and Transportation on the
Administration's efforts in this matter.

H.R. 4919 is scheduled for floor action in the House on September 26.

C. Territorial Sea and Contiguous Zone Extension Act of 1988

H.R. 5069 was introduced on July 14, 1988 by Representative Mike Lowry. The
bill establishes a 12-mile territorial sea and 24-mile contiguous zone around
the U.S. for purposes of protecting national security, enforcing U.S. laws on
vessels operating off the coasts of the U.S. and conforming U.S. laws with
prevailing international law. The bill would also establish a National Oceans
Policy Commission to assist in implementing the territorial sea and contiguous
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zone legislation and to propose to Congress and the President a comprehensive
oceans policy.

After a hearing before the House Oceanography Subcommittee, the bill was
amended to ensure that current state fishery management authority would not be
altered by passage of the new legislation.

The new language is:

"§101(c) Authority of States to Manage Fishery Resources.--The extension
of the territorial sea by this Act shall not affect the authority of
States to manage fishery resources, as such authority existed prior to
the extension."

H.R. 5069 has been reported out of the House Merchant Marine and Fisheries
Committee but is being held in the House Foreign Affairs and Judiciary
Committees. Representative Lowry is confident the bill will be brought to the
floor of the House before adjournment.

The President was to have issued a proclamation during the first half of this
month extending the territorial sea and contiguous zone; however,
consultations within the Administration have taken longer than anticipated. A
proclamation is now expected sometime from mid- to late October.

D. NOAA as an Independent Agency

Also on July 14, 1988 Representative Lowry introduced H.R. 5070, a bill that
would establish NOAA as an independent agency. No action is expected on this
legislation before adjournment.

E. The Trade Act of 1974

On July 13, 1988, Senator Moynihan (N.Y.) introduced S. 2638 and S. 2640 that
would authorize Section 301 actions under the Trade Act of 1974 for acts and
practices by foreign countries that diminish the -effectiveness of
international agreements protecting endangered or protected species (S. 2638)
or international fishery conservation programs (S. 2640). As noted by Senator
Moynihan in his statement accompanying the introduction of the legislation
(item C-1(b)), current sanctions available to the U.S. to address the subject
practices are insufficient. Broader trade sanctions may be more effective in
stopping those practices. Senator Moynihan also noted that the legislation
would allow private parties to petition the U.S. trade representative under
Section 301 for relief against any burden caused by the failure of a foreign
government to enforce agreements or conservation programs.

F. Seafood Inspection

No action is expected prior to adjournment on any of the bills currently
before Congress regarding seafood research and inspection. The GAO report on
this topic, Seafood Safety - Seriousness of Problems and Efforts to Protect
Consumers, released last month concluded the following:
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"~ Seafood illness data reported to the Centers for Disease Control

from 1978 to 1984, while recognized as incomplete, represented about
5% of all food-borne illness cases. In addition, the U.S. Food and
Drug Administration (FDA) in 1986 found adverse seafood samples -
those in violation of regulations and requiring action - about 297
of the time, but the majority of these adverse findings would not be
considered direct threats to human health.

- Unlike the meat and poultry industry, seafood is not subject to
mandatory, 100Z product inspection by the federal govermment.
However, federal and state agencies perform safety-related
inspections, data gathering and research activities to help monitor
the condition of the nation's seafood.

~ Many experts said that seafood safety problems do not reflect the
need for major changes in federal programs. However, they
identified specific areas for improvement, such as better tests for
microbiological pathogens and more research on chemical
contamination and human illness."

On the basis of this information, GAO concludes that there is no compelling
case at this time for implementing a comprehensive, mandatory federal seafood
inspection program similar to that used for meat and poultry. Copies of the
report may be obtained from the GAO by calling (202) 275-6041.

G. U.S./Canada Trade Agreement

The U.S./Canada trade 1liberalization agreement has passed both houses of
Congress and awaits the President's signature. The agreement provides for a
ten-year phase out of tariffs on products traded between the two countries.

The agreement's fate in Canada is uncertain. While the accord passed the
House of Commons, it is being held in the Canadian Senate. This delay is
being used by the Liberals to force the Prime Minister to call an election.

The Senate intends to hold a series of hearings on the agreement and may
propose substantial amendments. If the agreement is amended it must be sent
back to the House of Commons. If the Conservatives do not win a majority in
the election, the trade agreement may be doomed.

H. Marine Research Centers

At the April meeting, the Council was briefed on S. 2068, a bill that seeks to
create regional marine research centers. The centers are to comsist of
existing marine research facilities and are to provide a regional focus for
planning, coordinating and conducting marine scientific research. Alaska
would be designated as a separate region, and the Alaska marine research
center could be funded annually at a level not to exceed $3 million.

S. 2062 is a bill that creates the Regional Marine Research Trust Fund to
carry out the purposes of S. 2068. The fund would consist of unobligated
balances of the Offshore 0il Pollution Compensation Fund and additional sums
as appropriated by Congress.
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Hearings have been held on S. 2068 and the House companion legislation,
H.R. 4231. However, floor action in either house on this legislation before
adjournment is doubtful,

I. Budgets

No final action has been taken on the FY 1989 budget. The Councils and NMFS
should be funded at the actual FY 1988 budget 1levels, i.e., TFY 1988
appropriations minus a Gramm-Rudman reduction.

J. Chemical, Drug and Alcohol Testing of Personnel on Commercial Vessels

On July 8, 1988 the Coast Guard published a notice in the Federal Register

proposing to implement a drug abatement program which would include periodic
drug tests as part of required physical exams, pre-employment testing, and
random sampling programs for marine employees. A memorandum summarizing the
proposed program was included in the Council mailing on July 25, 1988. The
public comment period on the proposed rules closed on September 6, 1988. The
Coast Guard originally intended to publish final rules in October or November
but final action may be delayed until the end of the year.

On September 22, 1988 the House Merchant Marine Subcommittee held a hearing on
the proposed testing program. Subcommittee members and industry witnesses
were concerned that the Administration appeared to be in a rush to implement
drug testing and that no data existed to justify the program. There may be an
attempt to legislatively forestall the testing program.

K. MARPOL Annex V

On June 24, 1988 the Coast Guard published an Advanced Notice of Proposed
Rulemaking in the Federal Register regarding regulations implementing Annex I
of the International Convention for the Prevention of Pollution by Ships.
Public comments were allowed on the proposed rules until July 25, 1988. A
Notice of Proposed Rule Making should be published in two to three weeks with
final rules enacted by the end of the year.
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AGENDA C-1(a)
SEPTEMBER 1988

100re CONGRESS
nsmsor 1, R, 4919

To approve the governing international fishery agreement between the United
States and the Union of Soviet Socialist Republics.

IN THE HOUSE OF REPRESENTATIVES

JUNE 27, 1988

Mr. Stupps (for himself and Mr. YOUuNG of Alaska) introduced the following bill;
which was referred to the Committee on Merchant Marine and Fisheries

A BILL

To approve the governing international fishery agreement be-
tween the United States and the Union of Soviet Socialist
Republics.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That notwithstanding any provision of the Magnuson Fishery
Conservation and Management Act (16 U.S.C. 1801 et seq.),
the governing international fishery agreement entered into
between the Government of the United States and the Gov-
ernment of the Union of Soviet Socialist Republics, as con-

tained in the message to Congress from the President of the

© O a9 & Ot B W N e

United States dated June 22, 1988, is approved by the Con-



2
1 gress and shall enter into force and effect with respect to the
2 United States on the date of the enactment of this Act,

@)

IR 4919 IH
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AMENDMENT TO H.R, 4919
- OFFERED BY MR. LOWRY

Add at the end of the bill the following:

SEC. 2., NORTH PACIFIC AND BERING SEA FISHERIES ADVISORY BODY.

(a) IN GENERAL.--The Secretary of State shall establish
an advisory body on the fisheries of the North Pacific and
the Bering Sea, which shall advise the United States
representative to the International Consultative Committee
c¢reated in accordance with Article XIV of the governing
International fishery agreement entered into between the
United States and the Union of Soviet Socialist Republic¢s, as
contained in the message to Congress from the President of
the United States dated June 25, 1988,

(b) MEMBERSHIP.--

(1) IN GENERAL.--The advisory body established
pursuant tg this section shall consist of 12 members, as
follows:

(A) The Director of the Department of Fisheries
of the State of Washington.

(8) The Ccmmissioner of the Department of Pish
and Game of the State of Alaska.

(C) Five members appointed by the Secretary of

State from among persons nominated by the Governor of
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:

ﬁ 1 Alaska on the basis of their knowledée and experience
éj 2 in commercial harvesting, processing, or marketing of
'? 3 fishery resources.

ia 4 (D) Five members appointed by the Secretary of

gé 2 State from among persons nominated by the Governor of
%; 6 Washington on the basis of their knowledge and

25 ¥ experience in commercial harvesting, processing, or
%f 8 matketing of fishery resources,

%i. 9 (2) NOMINAT!ONS.--TEe ?overnor of Alaske and the

%é 10 Governor of Washingtun-%@% each nominate 10 persons for
%é 11l purposes of paragraph (1l}).

=@

; 12 (c) PAY.--Members cf the advisory body established

\

13 pursuant to this section shall receive no pay by reason of
14 their secrvice as members of the advisory body.
15 (&) EXEMPTION FROM FEDERAL ADVISORY COMMITTEE ACT.--The

16 Federal Advisory Committee Act (5 U.S.cC. App. 1 et seg.)

¥
|

17 shall not apply to an advisory body established pursuant to

18 this secktion.







