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Catch data are through November 14, 2009

Management reports can be found at:
http://www.alaskafisheries.noaa.gov/sustainablefisheries/inseason/default. htm



659+ 059 + 6¥9 + 019
= V0D uidjsey
0€9 + 079 = VO [eHud)
019 = VOD uId)sap
ANIDAT

_o_wmo > hua_u.:“o = \_6_
108$320.1J 198D = JD

auI[3uoT / ouI] PUE YOOy = TVH
[Mea] J1depRd = JId
MeL], A13e[dg UON = LN




Metric Tons of Groundfish

) ) )
2009 GOA Total Groundfish Catch by Gear & Sector

16,000 @ Pelagic Trawl Inshore @ Pelagic Trawl Offshore
@ Non-Pelagic Trawl Inshore Bl Non-Pelagic Offshore
14,000 E Hook and Line Inshore B Hook and Line Offshore
U Jig L Pot
12,000
TAC (mt) | Total Catch (mt)
GOA 242,723 164,448
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2009 Pollock Closures

)

Open Closed Reason
610 Pollock " A Season Jan 20 Jan 22 TAC
Mar | Mar 3 TAC
B Season Mar 10 May 12 TAC
C Season Aug 25 Aug 31 TAC
D Season Oct 1 Oct 6 TAC
620 Pollock "A Season Jan 20 Mar 6 TAC
B Season Mar 10 Mar 14 TAC
C Season Aug 25 26-Aug TAC
Sep 29 Oct 1 Reg
D Season Oct 1 Oct 4 TAC
630 Pollock A Season Jan 20 Jan 22 TAC
Feb 11 Feb 11 TAC
Mar 9 Mar 10 Reg
B Season Mar 10 Mar 11 TAC
C Season Aug 25 Aug 26 TAC
Sep 29 Oct 1 TAC
D Season Oct 1 Oct 1 TAC
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Metric Tons of Pacific Cod

2009 Central Gulf Inshore Pacific Cod Catch by Week and Gear

6,000
0 TRW HAL @ POT O JIG
Central Inshore Pacific Cod| Begin End Quota (mt)| Total Catch (mt)| Directed Fishing Closed
5,000 A Season | Jan1 Jun 10 12,766 14,139 20=Feb 77} ~ SN
Jun 10 Sep 1 0 1,334 incidental catch
B Season| Sep | Dec 31 8,020 5,690 | 3<0ct
PSC onNov 5
TOTAL 20,786 21,163
4,000 A-Season-Reopened-onteb29-for24hrs
3,000
2,000 &
L
o
. |
1,000
01T g oo T '
Jan-09 Feb-09 Mar-09 Apr-09 May-09 Jun-09 Aug-09 Sep-09 Oct-09

Week End Date
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Percent of Pacific Cod Catch

)

Annual Central Gulf Inshore Pacific Cod Catch by Gear

60% -
==& Trawl Gear O Trawl Gear (Non-cod Target)
51% Hook-and-Line Gear O  Pot Gear
50% - . o
¢ Jig Gear Fixed Gear (Non-Cod target)
44%
40% - O
\ ©) 4% 34%
31 g/ 0 O
IR0/
30% —' o
22%
"{)“"U \
0o p 23%
20% - O \170/0 f‘;f’f
15% b ¢ 15%
1] . 127 O
&
14% © o
10% -
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13 /0 0
0% ¢ S O , O —
2003 2004 2005 2006 2007 2008 2009



- Central Gulf Inshore Pacific Cod Season Length and Effort

Season Length Number of Vessels Directed fishing (Effort)

Open Closed Days HAL Pot Jig Trawl
2003 A Season 1-Jan 9-Feb 39 96 36 13 41
B Season  1-Sep 3-Sep | 2 22 5 3 33
2004 A Season  l-Jan 31-Jan 30 90 36 34 41
B Season  1-Sep 17-Nov 59* 50 18 11 42
2005  ASeason l-Jan 26-Jan 25 84 36 29 34
B Season  1-Sep No Closure 121 4] 30 8 34
2006 A S_eason 1-Jan 28-Feb 58 60 41 28 33
B Season  1-Sep No Closure 121 56 28 6 8
2007 A Season  l-Jan 27-Feb 57 66 57 10 28
B Season  1-Sep No Closure 121 | 58 26 6 24
2008  ASeason 1-Jan 20-Feb 51 78 50 7 30
B Season  1-Sep 3-Oct 32 57 17 4 30
2009 A Season l-Jan 27-Jan 26 78 53 9 29
B Season  1-Sep 1-Oct 30 49 16 5 26

* Season closed from 10-Sep to 28-Sep (17 days)
** Season closed 20-Feb to 29-Feb (8 days)

) ) )



Metric Tons of Rockfish

14,000

12,000

10,000

8,000

6,000~

4,000

2,000
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GOA Targeted Rockfish Catch by Month

Total Rockfish Catch in Rockfish Directed Fisheries

2006
May -
June 171
July 19,708
August -
September -
October 102
November
Percent in July 99%

2007

2,114
4,505
10,240
1,474
580
181

505

54%

2008
2,697
2333

12,686

505

499

382

226

66%

. @ Northern Rockfish
@ Pelagic Shelf Rockfish
@ Pacific Ocean Perch
2009
1,843
2357
12,841
1,835
236

117

68%

T I

Jan-09 Feb-09 Mar-09

Apr-09

May-09

Jun-09 Jul-09 Aug-09 Sep-09 Oct-09 Now-09
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2009 Rockfish Pilot Program Allocations and Catch

Entry Level

Pacific Ocean Perch
Northem Rockfish
Pelagic Shelf Rockfish

Catcher Processor Limited Access
Pacific Ocean Perch

Northem Rockfish

Pelagic Shelf Rockfish

Catcher Vessel Limited Access
Pacific Ocean Perch

Northemn Rockfish

Pelagic Shelf Rockfish

Cooperatives

Pacific Ocean Perch
Northem Rockfish
Pelagic Shelf Rockfish
Pacific Cod

Sablefish

Thomyhead Rockfish
Shortraker Rockfish
Rougheye Rockfish
Pacific Halibut

Primary Species Totals Including Central GOA Incidental Catch

Pacific Ocean Perch
Northem Rockfish
Pelagic Shelf Rockfish

Preliminary catch as of December 1, 2009

Limit

402
110
165

1,403
498
1,137

28
10
5

6,212
1,590
1,997
491
421
193
48
248
170

8246
2308
3404

Catch

Confidential
Confidential
41

1,403
494
472

5,842

1,347

1,566

454

415

39
Confidential
Confidential
27

8,027
1,977
2,162

In 2008, five catcher proccesors and 25 trawl catcher vessels targeted rockfish in the Central GOA
In 2007, five catcher proccesors and 27 trawl catcher vessels targeted rockfish in the Program.

In 2008, six catcher proccesors and 27 traw catcher vessels targeted rockfish in the Program.

In 2009, 8 catcher proccesors and 26 trawl catcher vessels targeted rockfish in the Program.

Percent Caught

Confidential
Confidential
25%

100%
99%
2%

0%
0%
0%

94%
85%
78%
92%
99%
20%
Confidential
Confidential
16%

97%
86%
64%

Remaining

Confidential
Confidential
124

(o« o]

370

243

431

37

6

163
Confidential
Confidential
143

219
331
1,242

12
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- : Rockfish

N\J

2

Predominate Catch by Non-Pelagic Trawl Gear
5.

U Amowtooth Flounder

i Rex Sole

Shallow Water Flatfish

B Pacific Cod

Data from observed catch 2006 to 2009

)

14



Metric Tons of Groundfish

)

2009 Trawl Shallow Water Complex Catch
by Target and Halibut Mortality Amount

25,000
Flathead Sole
20,000
U Shallow Water Flats
O Pacific Cod
15,000 & Pollock
- —d—/HaNjbut Mortality
10,000
5,000
0 1 T I I I ] ] I I r
Jan-09 Feb-09 Mar-09 Apr-09 May-09 Jun-09 Jul-09 Aug-09 Sep-09 Oct-09

T 300

+ 250

+ 200

l 150

4 + 100

+ 580

2

(su0y) Kperaoqy InqIyel
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2009 Trawl Deep Water Complex Catch by Target
and Halibut Mortality

25,000

20,000

15,000

Metric Tons of Groundfish

10,000

5,000

T 300
O Deep Water Flatfish
O Sablefish
O Rex Sole T 250
@ Arrowtooth Flounder
E Rockfish
=4 Halibut Mortality 1200 &
g
=4
=
=1
+ 150 %
g
=)
=5
+ 100

Jan-09

Feb-09

Mar-09

I

Apr-09

May-09

i

Jun-09

)

Jul-09

I

Aug-09

Sep-09 Oct-09



)
2009 Flatfish and Skate Catch in the GOA

Total Catch

TAC (mt) (mt) Percentage caught of TAC

Arrowtooth Flounder
Central 30,000 22,941 76%
Western 8,000 1,518 19%

Flathead Sole
Central 6,420 497 8%
Western 2,000 303 15%

Rex Sole ‘

Central 6,630 4,204 ' 63%
Western 1,007 342 34%

Shallow Water Flatfish
Central 13,000 8,217 63%
Western 4,500 96 2%

Deep Water Flatfish
Central 6,927 434 6%
Western 706 8 - 1%

Big Skate ,

Central 2,065 1,664 81%
Western 632 68 11%

Longnose Skate
Central 2,041 887 43%

Western 78 70 90%

17



2009 Trawl Halibut Mortality

Shallow Water Complex Season Start Date End Date Limit (mt) Total Mortality (mt)
1 Jan 20 Apr | 450 193
2 Aprl Jull 100 349
3 Jul 1 Sep 1 200 142
4 Sep 1 Sep 30 150 149
TOTAL 900 834
Deep Water Complex Season
1 Jan 20 Apr 1 100 185
2 Aprl Jul 1 300 240
3 Jul 1 Sep 1 229 92
4 Sep 1 Sep 30 0 29
TOTAL 800 547
Rockfish Pilot Program* 170 27
Fall Halibut Allocation Oct 1 Nov 1 300 396
Total Halibut Mortality 2,000 1,785

* Reallocation of 139 mt of halibut mortality from the Rockfish Pilot Program to the fall halibut allocation on November 15, 2009

) ) )



) ) )
Chinook Salmon PSC in GOA Pollock Fisheries

@ A Season B Season & C Season E D Season
40,000
35,000
30,000 2006 2007 2008 2009
A Season 3,943 1,656 3,072 889
B Season 3,267 28,118 4,920 753
25,000 C Season 4,858 1,301 388 791
D Season 3,875 3,956 2,045 339
TOTAL | 15,943 | 35,030 | 10,425 | 212
20,000
15,000
10,000
5,000
0 I T

2006 2007 2008 2009
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Status of FMP Amendments

December 4, 2009
FMP Amendment Status: Date of Start Transmittal Date of Proposed FMP Proposed Rule Final Rule or Notice of
Actions Since October 2009 Council Regional Action to NMFS HQ for Amendment Notice of Published in Federal Approval Published in
Action Review Review Availability Published Register Federal Register
Amendment 30 (KTC) - April PR: 1/28/09
Arbitration System Changes 2008
Amendment 31 (KTC) — April 2008
C-Share Active Participation
Amendment 34 (KTC) - Oct 2008
Adjustments to GOA
sideboards for BSAI crab
vessels
Amendment 85 (GOA) - Oct 2008 PR: 1/30/09 PR: March 16, 2009 March 24, 2009 April 6, ‘09; May13°09 November 3, 2009
BSAI Sideboard exemption in 74 FR 12300 74 FR 15420; 22507 74 FR 56728
GOA Rockfish Program FR: 9/15/09 FR: October 20, 2009 Comment period ended Comment period ended Effective December 3,
Approved June 18, 2009 May 26, 2009 5/21/09;6/22/09 2009
Amendment 86 (GOA) — fixed | April 2009 | PR:12/4/09
gear endorsement for Pacific
cod
Amendment 91 (BSAI) April 2009
Chinook Salmon bycatch
management or the BS pollock
fishery
Arctic FMP and February NOA and NOA and PR: 5/19/09 May 26, 2009 June 10, 2009 November 3, 2009
Amd 29 (KTC FMP) 2009 PR: 4/9/09 74 FR 24757 74 FR 27498 74 FR 56734
Comment period ended | Comment period ended Effective December 3,
Approved August 17, 2009 FR:9/22/09 | FR: 10/15/09 July 27, 2009 July 27, 2009 2009
Amendment 95 (BSAI) - October
separate skates from “other 2009

species” complex




Status of FMP Amendments

December 4, 2009
FMP Amendment Status: Date of Start Transmittal Date of Proposed FMP Proposed Rule Final Rule or Notice of
Actions Since October 2009 Council Regional Action to NMFS HQ for Amendment Notice of Published in Federal Approval Published in
Action Review Review Availability Published Register Federal Register
Amendment 94 (BSAI)- October
require modified 2009
nonpelagic trawl gear for
directed flatfish fishing in
the Bering Sea subarea.
Amendments to all FMPS October
to authorize permit fees 2009

Status of Regulatory Amendments
December 4, 2009

Regulatory Amendment Status:
Actions Since October 2009

Date of Council
Action

Start Regional
Review of Rule

Transmittal Date of
Rule to NMFS
Headquarters

Proposed Rule in Federal
Register

Final Rule Published
in Federal Register

Groundfish/Crab Regulatory Amendments

Revise MRA accounting period for December 2006 PR: 7/2/08 PR: Jan. 28, 2009 February 13, 2009
non-AFA C/Ps for selected groundfish 74 FR 7209
SPEclesin the_BSAI W/Draw PR Withdraw of PR Comment period ended
* Intend to withdraw proposed rule 9/1/09 December 3, 2009 March 16, 2009
CDQ regulation of harvest MSA requirement PR: 12/17/08

Council - June 2007
Observer Program regulation revisions | April 2008 PR: 2/25/09 PR: September §, September 30, 2009

2009

74 FR 50155
Comment period ended
October 30, 2009




Status of Regulatory Amendments
December 4, 2009

Regulatory Amendment Status:
Actions Since October 2009

Date of Council
Action

Start Regional
Review of Rule

Transmittal Date of
Rule to NMFS
Headquarters

Proposed Rule in Federal
Register

Final Rule Published
in Federal Register

Groundfish/Crab Regulatory Amendments

Allow online transfers for CDQ , crab NMFS PR: 1/6/09 PR: May 4, 2009 May 26, 2009 October 7, 2009
IPQ, and cooperatives 74 FR 24762 74 FR 51515
FR: 7/22/09 FR: 9/21/09 Comment period ended Effective Nov. 6, 2009
June 10, 2009
BSAI fixed gear parallel fishery June 2009
management measures
Proposed BSAI groundfish harvest October 2009 PR:10/29/09 PR:11/13/09 December 2, 2009
specifications for 2010 and 2011 74 FR 63100
Comment period ends
January 4, 2010
Proposed GOA groundfish harvest October 2009 PR:10/20/09 PR:11/13/09 November 30, 2009
specifications for 2010 and 2011 74 FR 62533
Comment period ends
December 30, 2009
Remove weighing req. for crab NMFS
landings & rept. for processed product
and remove requirement for
preliminary AFA coop rept.
eLandings changes to improve and NMFS
update methods and procedures
Permits requirements-improve NMFS

efficiency, flexibility and clarify
regulatory text




Status of Regulatory Amendments

December 4, 2009
Regulatory Amendment Status: Date of Council Start Regional Transmittal Date of Proposed Rule in Final Rule Published in
Actions Since October 2009 Action Review of Rule Rule to NMFS Federal Register Federal Register
Headquarters

Halibut Regulations
Charter vessel moratorium April 2007 PR: 9/29/08 PR: 2/25/2009 April 21, 2009

74 FR 18178

FR: 9/4/09 FR: 12/2/09 Comment period ended

June 5, 2009
Halibut charter catch sharing plan Oct 2008
Subsistence Halibut — Include June 2008 PR:6/22/09 PR: July 21, 2009 August 6, 2009 November 4, 2009
Certain Rural Residents 74 FR 39269 74 FR 57105

FR: 9/15/09 FR: October 20, 2009 Comment period ended Effective December 4,

Sept. 8, 2009 2009
Remove halibut/sablefish quota June 2006 PR: 8/12/09
from initial recipients who never
have fished or transferred quota
Establish new minimum vessel December 2007
ownership criteria for using hired
skipper of 12 months and 20%
interest
Other
Notice of 2009 standard prices and NMFS 11/25/09 December 3, 2009

fee percentage for the IFQ cost
recovery program in the halibut and
sablefish fisheries




) )

Regulatory Actions Completed in 2009
December 4, 2009

*Notice of EFP application — Halibut survival rates: January 22, 2009; 74 FR 3992

2009 Chiniak Gully closure —rescinding closure: January 21, 2009; 74 FR 3449

*BSAI pollock and GOA pollock and Pacific cod 2009 TAC adjustments: BSAI: 1/2/09, 74 FR 38 GOA: 1/5/09, 74 FR 233
*Interagency Electronic Reporting System: December 15, 2008; 73 FR 76136

*Amendment 73/77 Removing Dark Rockfish from the BSAI and GOA FMPs: December 31, 2008; 73 FR 80307

*VMS dinglebar gear exemption: January 21, 2009; 74 FR 3446

*BSAI Groudfish 2009/10 Harvest Specifications: February 17, 2009;74 FR 7359

*GOA Groundfish 2009/10 Harvest Specifications: February 17, 2009; 74 FR 7333

*Annual IPHC Regulations: March 19, 2009; 74 FR 11681

*Revisions to MRAs in GOA arrowtooth fishery: March 27, 2009; 74 FR 13348

*Revision to Area 4E seabird avoidance measures: March 27, 2009; 74 FR 13355

*GOA pollock trip limit revisions: April 21, 2009; 74 FR 18156

«Amendment 27 (KTC) Custom processing: May 28, 2009; 74 FR 25449

sImplement 1-Fish Bag Limit in Area 2C: May 6, 2009; 74 FR 21194

*Amendments 62/62: Single Geographic Location and AFA Housekeeping: July 17, 2009; 74 FR 34701

eAmendments 92/82 to BSAI and GOA FMPS - Trawl License Latency: August 14, 2009; 74 FR 41080

*Amendment 28 (KTC) — Post delivery transfers: August 14, 2009; 74 FR 41092

*Amendment 90 (BSAI) Post delivery transfers for Amendment 80 coops & GOA Amendment 78 Rockfish Post-Delivery Transfers: August 21, 2009; 74 FR 42178
«Amendments 33 (KTC) — Revisions to Loan Program: September 1, 2009; 74 FR 45131




A7, | UNITED STATES DEPARTMENT OF COMMERCE
= o W1 National Oceanic and Atmospheric Administration

National Marine Fisheries Service AGENDA B-2
P.O. Box 21668 Supplemental
Juneau. Alaska 99802-1668 DECEMBER 2009

November 19, 2009

Eric Olson

Chairman

North Pacific Fishery Management Council
605 W. Fourth Avenue, Suite 306
Anchorage, Alaska 99501

"y

Dear Chairman Olson:

The National Marine Fisheries Service (NMFS) published a proposed rule in September 2009 to
amend several regulations implementing the North Pacific Groundfish Observer Program
(Observer Program). The proposed rule (Enclosed) would amend administrative, technical, and
procedural requirements applicable to observer providers, observers, and industry participating in
the Observer Program. The North Pacific Fishery Management Council (Council) adopted these
changes at its April 2008 meeting and deemed that these regulations would meet its intent for the
proposed action. We are considering four changes to the proposed rule as we proceed to the final
rule stage. Additional technical clarifications to the proposed rule may be identified as the final
rule is developed and undergoes review. Section 304(b)(3) of the Magnuson-Stevens Fishery
Conservation and Management Act (MSA) requires that we consult with the Council before
making any revisions to the proposed regulations. This letter describes the changes we are
considering and provides the basis for our consultation with the Council at its December 2009
meeting.

The proposed rule addresses six issues; we are considering changes to “Issue 2: Observer
Conduct” and “Issue 5: Observer Cost Information” in the final rule. We identified two technical
clarifications needed under Issue 2. Two changes are also anticipated under Issue 5: one resulting
from public comment received on the proposed rule; and one resulting from NMFS’s desire and
authority to collect observer cost information on a continual basis, consistent with the purpose
and need for the action and with other economic data collection programs adopted by the
Council and administered by NMFS.

Observer Conduct

The proposed rule under “Issue 2: Observer Conduct” would require observer providers to

develop and maintain policies addressing observer conduct. Observer provider policies would

address the use of alcohol and drugs, and sexual conduct, in connection to the observer’s official

duties. As explained in the preamble to the proposed rule, this requirement would replace

regulations prohibiting observers from using or possessing illegal drugs or engaging in sexual

contact with vessel or plant personnel, and requiring observer compliance with NMFS’s alcohol

and drug policies. We are contemplating a minor wording change to the final rule to clarify that

observer providers must implement and monitor observer compliance with the conduct policies. omoe,
Y
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The regulatory wording in the proposed rule at 50 CFR 679.50(i)(2)(iii) states that:
(A) An observer provider must develop and maintain a policy addressing observer
conduct and behavior for their employees that serve as observers.

In the final rule we would clarify the 50 CFR 679.50(i)(2)(iii) wording to require that:
(A) An observer provider must develop, maintain, and implement a policy addressing
observer conduct and behavior for their employees that serve as observers.

This change emphasizes the shift in the responsibility of managing observer conduct from NMFS
to the observer’s employer. This clarification better fulfills the purpose and need for this
regulatory amendment by requiring observer providers to implement and manage their conduct
policies, rather than just maintaining paperwork which may meet the letter of proposed
requirement but not meet the objective of requiring observer providers to monitor observer
conduct.

The proposed rule under Issue 2 would also require an observer provider to provide a copy of its
conduct policies to observers, observer candidates, and the Observer Program Office by February
1 of each year. It is not practical for observer providers to comply with the proposed regulation
as worded since all observers and observer candidates who may apply to work for a provider
may not be known by February 1 of each year. The February 1 deadline was included in the
proposed rule with the intention of providing a deadline by which the conduct policies should be
provided to the Observer Program, consistent with other observer provider data submission
deadlines (e.g., a copy of contracts between observer providers and the industry and certificates
of insurance). Therefore, we intend to modify the regulatory text of the final rule to clarify that
the Observer Program Office must receive copies of the conduct policies by February 1 of each
year, and separately, that copies be provided to all active observers and observer candidates
employed by a provider.

Observer Cost Information

Regulatory amendments under Issue 5 will provide NMFS and the Council with observer
coverage cost information to inform economic analyses where observer costs are a factor. The
alternative selected by the Council in April 2008 would require observer providers to submit
copies of their invoices for services provided in the North Pacific groundfish fisheries to NMFS
as the source of the observer cost information. The proposed rule preserves the intent of the
Council’s April 2008 motion and states that observer providers would be required to submit
invoices to NMFS on a monthly basis for a full calendar year every third year. The Regulatory
Impact Review/Initial Regulatory Flexibility Analysis (RIR/IRFA) prepared for this action
describes the minimal burden for observer providers to provide this information to NMFS and
the shortcomings of an episodic data collection program. NMFS expressed concerns with the
proposed three-year data collection interval in the preamble to the proposed rule. The preamble
highlighted that a three-year interval would delay NMFS’s ability to detect trends in observer
coverage costs. Furthermore, a periodic data collection cycle would reduce the precision of any
temporal variability evaluation. As noted in the preamble to the proposed rule, the Council’s
preferred alternative would not allow for a complete, continuous overview of the industry’s
observer costs due to the three-year lapse between data collection cycles. Finally, a three-year
lapse in data collection cycles departs from NMFS’s other ongoing economic data collection



2 programs which collect economic data annually. When compared to other annual collection
programs, a three-year collection cycle would be an anomaly and certainly less robust.

Based on the analysis and record discussed above, we would modify the final rule to require that
observer providers submit copies of their invoices to NMFS on a continual monthly basis rather
than doing so only every three years as stated in the proposed rule. As stated in the proposed
rule, invoices must be submitted to NMFS within 45 days of the date on the invoice. This
provides a grace period between the time invoices are prepared and when they must be received
by NMFS.

We are also contemplating a change to the final rule based on public comment on Issue 5 in the
proposed rule. Per the Council’s motion, the preamble to the proposed rule lists the items
required to be contained on the invoices submitted to NMFS. The corresponding observer’s
name is listed as a required invoice element. One observer provider commented that it would
have to substantially modify its billing invoice in order to include observer name. The observer
provider stated that it bills clients at the beginning of the month, before an observer is selected
and assigned to the client. Because this element would impose a substantial compliance burden
on the observer provider and because it is not imperative for NMFS to have the observer’s name
on the invoice to conduct economic analyses, NMFS intends to exclude “observer name” from
the list of required elements in the final rule.!

NMEFS staff will be available at the Council’s December 2009 meeting to respond to any

N questions on the changes described above, as well as the consultation process under section
304(b)(3) of the MSA. We appreciate the Council’s patience and willingness to engage in this
process as we strive to develop a consultation protocol that meets the intent of the MSA, is
timely, and provides meaningful opportunity to the Council to provide input on changes to
proposed rules.

Sincerely,

”  Robert D. Mecum
Acting Regional Administrator

Enclosure — September 30, 2009 proposed rule

7

! NMFS inadvertently excluded “observer name” as a required element in the proposed regulatory text.
Therefore, the regulatory text will not require modification as a result of this public comment. The preamble to the
final rule will discuss the change however.



Federal Register/Vol. 74, No. 188/Wednesday, September 30, 2009/Proposed Rules

50155

SUPPLEMENTARY INFORMATION:
Throughout this document, “we
and “‘our” refer to EPA.

I. General Information

A. What Should I Consider as I Prepare
My Comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through http://
www.regulations.gov or e-mail. Clearly
mark the part or all of the information
that you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

¢ Identify this ANPR by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

» Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

» Describe any assumptions and
provide any technical information and/
or data that you used.

o If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

» Provide specific examples to
illustrate your concerns, and suggest
alternatives.

 Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

+ Make sure to submit your
comments by the comment period
deadline identified.

B. Where Can I Get a Copy of This
Document and Other Related
Information?

In addition to being available in the
docket, an electronic copy of the
Advanced Notice of Proposed
Rulemaking is available at http://
www.epa.gov/region09/air/navajo/
index.htmi#upcoming. Following
signature by the EPA Regional
Administrator, a copy of this extension
notice will be posted at the same Web
site.

Authority: 42 U.S.C. 7401 et seq.

” e "

»us’,

Dated: September 22, 2009.
Jane Diamond,
Acting Regional Administrator, Region IX.
[FR Doc. E9-23633 Filed 9-29-09; 8:45 am}
BILLING CODE 6560-50—P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 080228322-8338-01]
RIN 0648-AW24

Fisheries of the Exclusive Economic
Zone Off Alaska; Groundfish Observer
Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes this rule to
amend regulations supporting the North
Pacific Groundfish Observer Program
(Observer Program). This action is
necessary to improve the operational
efficiency of the Observer Program, as
well as improve the catch, bycatch, and
biological data provided by observers
for conservation and management of the
North Pacific groundfish fisheries,
including that provided through
scientific research activities. The
proposed rule is intended to promote
the goals and objectives of the Fishery
Management Plan (FMP) for Groundfish
of the Bering Sea and Aleutian Islands
Management Area and the FMP for
Groundfish of the Gulif of Alaska.

DATES: Written comments must be
received by October 30, 2009
ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Ellen Sebastian. You may submit
comments, identified by “RIN 0648—
AW24,” by any one of the following
methods:

* Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal website at
http://www.regulations.gov.

¢ Mail: P.O. Box 21668, Juneau, AK
99802.

o Fax: 907-586-7557.

¢ Hand delivery to the Federal
Building: 709 West 9th Street, Room
420A, Juneau, AK.

All comments received are a part of
the public record and will generally be

posted to http://www.regulations.gov
without change. All Personal Identifying
Information (e.g., name, address)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

NMFS will accept anonymous
comments (enter N/A in the required
fields, if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word, Excel, WordPerfect, or Adobe
portable document file (pdf) formats
only.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this proposed
rule may be submitted to NMFS (see
ADDRESSES) and by e-mail to
David__Rostker@omb.eop.gov or by fax
to 202-395-7285.

Copies of the Regulatory Impact
Review/Initial Regulatory Flexibility
Analysis (RIR/IRFA) prepared for this
action may be obtained from the NMFS
Alaska Region website at http://
alaskafisheries.noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Brandee Gerke, 907-586-7228.
SUPPLEMENTARY INFORMATION:

Background

NMFS manages the U.S. groundfish
fisheries in the Exclusive Economic
Zone (EEZ) of the Bering Sea and
Aleutian Islands Management Area
(BSAI) and Gulf of Alaska (GOA) under
the FMP for Groundfish of the BSAI and
the FMP for Groundfish of the GOA,
respectively. The North Pacific Fishery
Management Council (Council)
prepared these FMPs pursuant to the
Magnuson-Stevens Fishery
Conservation and Management Act
(MSA), 16 U.S.C. 1851-1891d.
Regulations implementing the FMPs
appear at 50 CFR part 679. General
regulations that pertain to U.S. fisheries
appear at subpart H of 50 CFR part 600.

The Observer Program provides the
administrative framework for obsérvers
to obtain information necessary for the
conservation and management of the
groundfish fisheries managed under the
FMPs. Regulations implementing the
Observer Program at § 679.50 require
observer coverage aboard catcher
vessels, catcher/processors,
motherships, and shoreside and
stationary floating processors that
participate in the groundfish fisheries
off Alaska. These regulations also
establish vessel, processor, and observer
provider responsibilities relating to the
Observer Program.
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This proposed rule would amend
regulations at §679.2 and § 679.50
applicable to observer providers,
observers, and industry required to
carry observers. The proposed
regulatory amendments are organized
under six issues and would: remove
regulations that are unnecessary,
impractical to apply, or are considered
to be unenforceable; revise regulations
to explicitly allow observer providers to
provide observers for exempted fishing
permit-based and scientific research
permit-based activities; add regulations
to prohibit activities that result in non-
representative fishing behavior from
counting toward an observer coverage
day; require observer providers to report
to NMFS information about the cost of
providing observers; and establish a
deadline when observer providers must
submit to NMFS, an exemplary copy of
each of type of contract they enter into
with observers and the fishing industry
to NMFS. The Council selected a
preferred alternative for each of these
issues at its April 2008 mesting. This
action is necessary to improve the
operational efficiency of the existing
Observer Program, as well as to improve
the catch, bycatch, and biological data
provided by observers for conservation
and management of the North Pacific
groundfish fisheries, including those
provided through scientific research
activities.

Issue 1: Observer Certification and
Observer Provider Permitting Process

Persons seeking to provide observer
services or work as an observer under
§ 679.50 must obtain an observer
provider permit or observer
certification, respsctively, from NMFS.
The granting or denial of observer
provider permits and observer
certifications are discretionary agency
actions. This preposed rule expands
NMFS' discretion to consider additional
needs and objectives of the Observer
Program and other relevant factors when
considering whether or not to issue a
new observer provider permit or
observer certification.

Existing regulations at §679.50
obligate NMFS to grant a provider
permit to an applicant who submits a
complete application, meets narrowly-
defined criteria regarding criminal
history and past performance on federal
contracts, and has no conflict(s) of
interest with the fishing industry. These
regulations prevent NMFS from
exercising its discretion to not issue
permits when other concerns or
inconsistencies with the Observer
Program’s goals and objectives have
been identified in a permit application.
This praposed rule would expand

NMFS’ discretion by broadening the
conditions the observer provider permit
application review board may consider
in deciding whether or not to issue a
new permit. Moreover, this proposed
rule would remove the application
evidentiary period at § 679.50(i)(1)(iv).
This would allow NMFS to tailor a time
period in which an applicant may
provide additional information on a
case-by-case basis.

Current regulations at
§679.50(j)(1)(iv) provide an appeal
forum to a candidate for observer
certification who fails training to the
extent that the program certification
official determines that the candidate
demonstrates “unresolvable
deficiencies” and should not be allowed
to re-enter a subsequent training class.
Most candidates who fail the initial
training are permitted to retake it.
However, in the rare instance that a
candidate’s performance is deficient to
the extent he or she is unlikely to
improve performance, the certification
official can issue an Initial Agency
Decision (IAD) denying readmission
into a training class. The same app
forum is provided at § 679.50(i)(1)(v) for
an observer provider applicant who is
denied an observer provider permit. As
explained in the RIR/IRFA for this
proposed rule, the appeal forum at
§ 679.50(j)(1)(iv) has only been activated
on two occasions and has not resulted
in the subsequent certification of an
observer candidate. One appeal resulted
in the decision that an observer could
retake training; however, that candidate
never returned to training. When it has
been activated, the appeal process
requires both Observer Program staff
and NOAA General Counsel to devote a
substantial amount of time to the
appeal. Moreover, the appellate forum
process can consume up to a year before
an appeal is resolved, a situation that
does not facilitate an observer
candidate’s interest in obtaining training
and a certification for employment
within reasonable time frame.
Therefore, NMFS proposes to remove
eal forum provided for observer
ates who fail training and who
are notified that they may not retake the
course, and for observer provider
applicants whose permit applications
are denied to better allocate scarce
agency resources. This proposed rule
does not affect the ability of observers
and observer providers to appeal any
decision to revoke or sanction a
certification or permit that is already

Issue 2: Observer Conduct

Current regulations at |
§ 679.50(j)(2)(ii)(D) attempt to control

observer conduct so that certified
observers present themselves
professionally on vessels, at plants, at
NMFS sites, and in fishing

communities. NMFS has found these
regulations impractical to apply and
potentially unenforceable. For example,
for NMFS to decertify an observer who
has violated the Observer Program'’s
drug and alcohol policy, or the
regulation that prohibits observers from
engaging in physical sexual contact with
personnel of the vessel or processing
facility to which the observer is
assigned, NMFS must establish
connection between the unsanctioned
behavior and the collection of reliable
fisheries data. Proving that such a
connection exists, especially in cases in
which the unsanctioned behavior occurs
outside of the workplace, can be very
difficult. Moreover, some of the observer
conduct regulations are vague and
impractical to apply. For example,
current regulations require observers to
“refrain from engaging in any activities
that would reflect negatively on their
image as professional scientists, on
other observers, or on the Observer
Program as a whole.” (50 CFR
679.50(j)(2)(ii)(D).). The regulations offer
observers no guidance as to the types of
behavior that is prohibited, nor does
NMFS have any practical means to
enforce adherence to these vague
standards.

Due to the impracticality of applying
these regulations and proving these
connections, NMFS has determined that
it should not attempt to regulate
observer behavior that does not directly
affect observer job performance and
views the prescription of conduct
standards as an employer responsibility.
Therefore, NMFS proposes to remove
current regulations at
§ 679.50(j)(2)(ii)(D) that attempt to
control observer behavior related to
activities involving drugs, alcohol, and
physical sexual conduct, and to remove
references to the Observer Program’s
drug and alcohol policies in the
regulations.

In recognition of the fact that drug
and alcohol use and physical sexual
activity while deployed may affect an
observer’s ability to perform his or her
duties and may compromise workplace
safety, regulations would be revised to
require each observer provider to have
a policy addressing observer conduct
and behavior related to drugs, alcohol,
and physical sexual conduct. Each
provider would be required to submit a
copy of its policy to NMFS by February
1 of each year. A requiremerit would be
added under § 679.50(i)(2) that observer
providers notify NMFS within 72 hours
upon determination that an observer has

ta
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violated the provider’s conduct policy.
This notification shall include the facts
and circumstances of the violation.
NMFS intends to use this information
when assessing observer performance
and quality of data collection.

NMFS would not define standards for
these policies; thus, providers would
exercise discretion when developing
their policies. However, NMFS
continues to have an interest in the
providers’ conduct policies. Thus, if
NMFS determines that the providers’
palicies lead to a negative impact on the
quality of data collected by observers,
NMFS would reconsider this action. If
that occurs, NMFS would have to
consider additional authorization and
funding to institute an effective system
to regulate observer conduct and
behavior. :

Issue 3: Providing Observers for
Research Activities

Current regulations at § 679.50(i)(3)(i}
prohibit observer providers from having
a direct financial interest, other than the
provision of observer services, in a
North Pacific fishery managed under an
FMP. However, cbserver providers have
historically provided observers and
“scientific data collectors” to
researchers operating under exempted
fishing permits (EFPs) and scientific
research permits (SRPs). While the
regulations do not specifically prohibit
observer providers from providing
observers or scientific data collectors in
support of these activities, they are
ambiguous as to whether these activities
are allowed under the conflict of
interest regulation. This proposed rule
would clarify that observer providers
are not prohibited from supplying
observers and scientific data collectors
for fishing conducted pursuant to EFPs
and for scientific research activities.
Issue 4: Fishing Day Definition

Regulations at § 679.50(c)(1)(v)
require a catcher/processor or catcher
vessel equal to or greater than 60 ft (18.3
m) length overall (LOA), but less than
125 ft (38.1 m) LOA, to carry an
observer for at least 30 percent of its
fishing days per calendar quarter and at
all times during at least one fishing trip
per calendar quarter while directed
fishing for groundfish. A ““fishing day”
is defined at §679.2 as a 24-hour period,
from 0001 hours Alaska local time
(A.Lt.) through 2400 hours A.Lt., in
which fishing gear is retrieved and
groundfish are retained. Under these
regulations, an observer must be
onboard a vessel only at some point, no
matter how briefly, during a 24-hour
period when fishing occurs and
groundfish are retained, to count as a

“fishing day” for the purpose of
observer coverage requirements. While
many vessels operate with an observer
as they would without an observer,
NMFS suspects that others intentionally
alter their fishing pattern to meet
minimum observer coverage
requirements. Often, these fishing
events are not representative of normal
fishing duration, location, and depth,
and catch composition may vary
significantly from that associated with
the vessel’s normal, legitimate fishing
pattern. These non-representative events
bias the observer information NMFS
relies on for effective management of the
groundfish fisheries.

NMFS$’ Office of Law Enforcement has
also documented instances in which
vessel operators intentionally structure
fishing activities to fish unobserved
until late in the day, pick up an observer
and make a short tow prior to midnight,
make one more tow immediately after
midnight, and then return the observer
to port. Additional fishing activities
then occur during the remainder of the
second day, during which the observer
is not onboard. Under the current
regulations, this scenario counts for two
“‘observer” days and may result in
biased observer data.

To reduce the potential for biasing
observer data, the proposed rule would
revise the definition of “fishing day” at
§679.2 to be a 24-hour period, from
1201 hours A.l.t. through 1200 hours
A.lt, in which fishing gear is retrieved
and groundfish are retained. It will
require that an observer be on board for
all gear retrievals during the 24-hour
period in order to count as a day of
observer coverage. Days during which a
vessel only delivers unsorted codends to
a processor will not be considered
fishing days, as is currently the case.

This revision would reduce the cost-
effectiveness of making a fishing trip
solely to manipulate observer coverage
requirements. Revising the definition of
the 24-hour period from the current
midnight-to-midnight definition (from
0001 hours through 2400 hours Alaska
lecal time) to a noon to noon definition
(1201 hours through 1200 hours Alaska
local time) is intended to discourage
vessels from making sets or tows solely
for the purpose of obtaining observer
coverage around the transitional hours
from one fishing day to the next.

Issue 5: Observer Cost Information

Under the current system for Alaska
groundfish fishery observer services,
vessels and plants required to take
observers under § 679.50 contract
directly with certified observer
providers. Because NMFS is not a party
to the contracts, NMFS lacks:

information on the actual costs for
observer coverage incurred by the
groundfish fishery. Without this
information, NMFS has had to rely on
estimates of the average daily cost of
observer coverage across all North
Pacific groundfish fisheries to assess the
economic effects of various management
regimes on impacted entities. Industry
has commented that although observer
costs vary by region and sector, NMFS’
estimates do not take that variability
into account. Several factors affect the
daily cost of observer coverage; for
example, deploying observers to remote
locations for short periods of time
results in higher costs per day than
deploying observers to ports with
regularly scheduled air service or in
fisheries of substantial duration. NMFS’
analyses would be improved by the
acquisition of actual cost information.
he MSA authorizes the collection of
fees from North Pacific fishery
participants to pay for implementing a
fisheries research plan, including
observer coverage. More accurate
information on the cost of the existing
observer program would help the
Council and NMFS determine
appropriate fees and the extent of
observer coverage afforded by those fees
when a fee-based research plan is
developed and implemented.

This proposed rule would require
observer providers to submit to NMFS
copies of all individual invoices for
observer coverage in the North Pacific
groundfish fishery. Every third year
would be a reporting year for submitting
invoices. Observer providers would be
required to submit these invoices to
NMFS for a full calendar year in each
reporting year. If the program were
implemented in 2010, providers would
be required to submit copies of actual
invoices during 2010. Invoices would be
submitted again in the next reporting
year (e.g., 2013, 2016, 2019).

The Council recommended that
observer providers submit copies of
actual invoices to NMFS because these
are less burdensome than requiring the
providers to prepare and submit
summarized expense reports; it allows
NMFS to understand the full cost of
providing observer coverage in the
groundfish fisheries off Alaska; it
provides for verifiable data; and it
allows for increased flexibility in data
analysis compared to requiring
summarized information from
providers. The RIR/IRFA for this action
recognizes that under this alternative
the primary burden for data-entry and
analysis would be shifted fram the
observer providers to NMFS. However,
this alternative would pravide NMFS
with independently verifiable






