AGENDA C-2

FEBRUARY 1999
MEMORANDUM
TO: Council, SSC and AP Members
ESTIMATED TIME
FROM: Clarence G. Pautzke 8 HOURS
Executive Director
DATE: January 26, 1999

SUBJECT: American Fisheries Act

ACTION REQUIRED

(@) Discussion of 1999 co-op agreements.

(b) NMFS progress report on implementation of measures for 1999.

() NMFS disapproval of emergency rules and Council response.

d Review progress on year 2000 amendment package, and identify final alternatives and options for

analysis.
BACKGROUND

(@ 1999 Co-op agreements

The AFA stipulates that co-op contracts must be filed with the Council and the Secretary not less than 30 days
prior to the start of fishing. While the AFA does not elaborate on the specific review role of the Council, it does
stipulate that certain provisions of the co-op agreements, at a minimum, will be made available to the public by
the Council. These minimums include the following:

*Parties to the contract (fishing companies involved)

*List of the vessels involved

* Amount of pollock to be harvested by each party to the co-op

* Amount of other groundfish to be harvested by each member of the co-op

The contracts must also contain provisions for payment of fish taxes to the State of Alaska for all pollock
harvested/processed, and for 1999, the co-op agreements for catcher vessels delivering to catcher/processors must
include restrictions to limit their participation in non-pollock fisheries to ‘traditional” levels.

On December 20, 1998 we received copies of the contract agreements for the offshore sector co-op participants,
including the catcher vessels that deliver offshore. On December 29 the Council forwarded a letter to the
Secretary of Commerce which described apparent deficiencies in the co-op agreements, but acknowledged that
this is a first-year learning experience and that fishing under these initial co-op agreements should proceed in
1999, That letter is included as Item C-2(a)}(1), with the copies of the contracts themselves under Item C-2(a)(2).
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The issues noted in the letter centered on the lack of specifics with regard to the harvest of non-pollock species
and PSC amounts, as well as how the distribution of catch among co-op members would be affected by transfers
within the co-op. The Council will likely want to discuss these issues and how future co-op agreements should

be structured.

In addition to the requirements of the AFA, the Council has identified additional rules and regulations pertaining
to the development and review of fishing co-op agreements outlined by the AFA. As expressed at the December
1998 meeting, these include:

*Limit co-op agrecments to 1-6 years

*Prohibit linkages of membership in co-ops to delivery of non-pollock species

*Require disclosure of catch and bycatch statistics

*Require contracts be submitted by December 1 (as apposed to 30 days prior to the start of fishing stated
in the AFA)

It is unclear whether these requirements could be implemented via regulations, or simply conveyed to the industry
as the intent and expectation of the Council. The four issues outlined above do not lend themselves to
quantitative analysis; rather, they appear to be policy issues for which the Council needs to express direction.
Disclosure of catch and bycatch statistics is already listed in the AFA as a requirement for co-op vessels (though
it does allow the Council and SOC to make such information available to the public in a manner they deem
appropriate). Details of such a provision might best be considered within the broader development of a
discussion paper already tasked by the Council - to examine disclosure of catch and bycatch pursuant to Section
211(d) of the AFA as it relates to satisfying bycatch reduction provisions of the Magnuson-Stevens Act. This
issue will have to be considered within the context of State and Federal data confidentiality rules which are being
examined. Item C-2(a)(3) is a copy of correspondence we sent to initiate this process.

Action relative to the co-op provisions is not required at this meeting, but should probably be resolved by the June
meeting when the Council is scheduled to take action on a full suite of AFA related issues.

()  Progress on 1999 implementation

At the special November Council meeting the Council took action to implement the necessary provisions of the

AFA for the 1999 fisheries. This action focused on conforming the /O3 amendment to the provisions of the
AFA, and on sideboard provisions for the offshore sector which will be operating under co-op agreements in
1999. Table 1, an excerpt from our November newsletter, summarizes those actions

The relevant rulemakings to implement those measures are contained under Item C-2(b)(1). These inlcude: (1)
the FR notice establishing interim harvest specifications to implement the catcher/processor sideboard limitations;
(2) an emergency rule to establish additional observer coverage requirements for those vessels, including
establishing in-season authority to effect the harvest limitations for non-pollock and PSC species; (3) an
emergency rule to implement the CDQ-related actions from both the AFA and the Council; (4) the final rule for
Amendments 51/51 to implement the Council’s inshore/offshore measures (as modified by the AFA); and, (5)
the letter from NMFS describing the partial approval of those amendments. NMFS staff is available if necessary
to report details of that implementation process.

At the December meeting the Council requested two emergency rules under the AFA agenda item. First, the
Council passed an emergency rule that deals with pollock-to-opilio crab crossover vessels. The motion was, “of
those vessels qualified under the American Fisheries Act to participate in the BSAI directed fisheries for opilio
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crab, only the vessels that landed opilio crab during the directed fishery for that species in 1996 or 1997 may
participate in the directed fishery for that species in 1999.” This action would reduce the number of vessels

eligible for the opilio fishery in 1999 by approximately 30.

The second action was to “request NMFS to implement an emergency rule freezing participation in the pollock
and non-pollock fisheries, in the BSAI and GOA, in place for 1999. Each gear type — trawl, trawl catcher
processor, longline, longline catcher-processor, pot, pot catcher processor — would be limited to the average
harvesting and processing levels achieved (as a proportion of TAC) in each GOA and BSAI non-pollock fishery
for the years 1996, 1997, and 1998. Limitations under this emergency rule would not apply to (1) pollock catcher
processars eligible to harvest pollock under the AFA in 1999, (2) trawl catcher vessels delivering catch to catcher
processors under the AFA, or (3) to CDQ operations.”

NMFS’ letters explaining the disapproval of these actions, as well as related correspondence, are included under
Item C-2(c)(1). We have placed this issue on the agenda so that the Council can further discuss these actions and
clarify their rationale and intent with respect to these requested actions.

The Council also took formal action to put the industry on notice that 1999 will not count in determining catch
histories as they pertain to developing sideboards to protect non-pollock fisheries. NMFS has published an
advanced notice of proposed rulemaking alerting the industry to this action (ftem C-2(c)(2)).

(1)) s on si d analyses/final identification of alternati

In December you developed an initial set of alternatives, elements, and options for the various sideboard
amendments due for submittal to the SOC by July. At that time we were working from a ‘roadmap’ drafted by
staff, which included the recommendations from the AP. At the Council’s request, a redline version of that
document was prepared which reflects the changes you made in December (Table 2). The resulting list of
alternatives and options for each issue was then described in our December newsletter and these are reiterated
in the discussion paper/preliminary analysis prepared for this meeting (Item C-2 Supplemental). This will be the
document we work from at this meeting to describe the progress to date and to get necessary clarifications from
the Council. You will need to finalize the alternatives and options at this meeting so that we can complete the
analysis for initial review in April, with a final decision in June. Item C-2(d)(1) contains comments received on

this issue since the December meeting. :
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TABLE 1.

November 1998 Actions on AFA

Comment to the Secretary of Commerce to revise the following I03 regulations to be compatible with
the various elements of the Act:

L. the allocation percentages and duration of allocations as written in the Act.

2. the 2.5% set aside for catcher vessels delivering shoreside is no longer necessary.

3. the exclusion of offshore catcher vessels from fishing in the CVOA during “B” season is no
longer necessary.

Adopted NMFS’ recommendation to exempt squid from the CDQ program under emergency rule-
making, and requested that the CDQ groups develop bycatch avoidance programs for other potential
limiting species.

Approved an emergency rule to require two observers (at least one of which must be multispecies CDQ
certified) on all eligible catcher/processors listed in the Act.

Regarding the review process for co-op contracts in the pollock fisheries, the Council initiated
development of a discussion paper examining the following conditions for cooperative agreements:

limiting co-op agreements to a range of 1-6 years.

prohibiting linkage of membership in co-ops to delivery of non-pollock species.
requiring disclosure of information on catch and bycatch by co-op participants, per AFA.
contracts must be submitted to Council by December 1 (for following year’s co-op).

W=

These above requirements would be applicable to co-ops forming for year 2000 fisheries; for the 1999
catcher/processor co-ops, the review process will follow the basic guidelines contained in the Act. :

The Council further requested that NOAA General Counsel clarify the Council’s ability to supersede
provisions in §210(b) and §208(f) of the Act. These refer to (respectively) co-op conditions for catcher
vessels delivering shoreside, and eligibility requirements for shoreside processors.

Regarding catcher/processor sideboards to protect non-pollock fisheries, the Council concurred with
NMFS’ plan to prohibit AFA-listed vessels from exceeding the “inside critical habitat™ harvest
percentage of the Atka mackerel caps as spelled out in §211 paragraph (b)(2)(c). These and other catch
limitations described below will be implemented via the specifications process for 1999 fisheries.

The Council approved the following guidelines for managing non-pollock target fisheries by the listed
catcher/processors under AFA:
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Groundfish:

1.  Non-pollock groundfish caps for listed vessels will be established on the basis of the percent of
groundfish harvests in non-pollock fisheries in 1995, 96, 97 (for Pacific cod, 1997 only).

2. NMFS will determine the bycatch needs for pollock and non-pollock fisheries and allow for
directed fishing for non-pollock target species such that the total catch of those species should not
exceed the caps as established in #1.

PSC Caps:

1.  Total PSC cap for listed vessels will be established on the basis of percentage of PSC removals
in the non-pollock groundfish fisheries in 1995, 96, 97.

2.  NMFS will allow for directed fishing of non-pollock species such that the total PSC removals do
not exceed the PSC cap as established in #1.

3.  The listed vessels’ PSC caps will not be apportioned and will be managed under open access
season apportionment closures.

 The Council also initiated an amendment to analyze pollock season opening dates (A & B season), and the
removal of the stand-down provisions for inshore/offshore catcher vessels in the pollock fishery. This will be
prepared in 1999 for possible application to the 1999 “B” season, and for year 2000 and beyond. For early
1999, all opening dates and stand-down provisions remain in effect.
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TABLE 2.

map for il Di ions of AF i r 15, 1998

(Redline version to reflect Council actions taken at December meeting)

Includes Council recommendations, timelines, and staff notations.
*#++ denotes major analysis/staff time.

: Strikeout indicates language deleted or replaced at the December meeting.
: Redline shading indicates language added at the December meeting.

NEAR TERM (By July 1999 - Analyses by April 1999)

# Action Mechanism Timeline | Tasking
* Duration of GOA /O3 Plan Amendment 1999 Council
Initiate an analysis to establish duration for GOA I/03 to coincide with the BSAL
3 Monitor NMFS development of fee Periodic reviews at Council 1999 NMFS
sysm meetmgs HQ *RK
The Council reiterates its October 1998 recommendation on development of fee systems:
“The Council recommends that NMFS work cooperatively with ADF&G, processors and
fishermen to develop a standardized fee collecting mechanism which will provide
consistency between current fee collection programs, the IFQ fee, CDQ program, and
potential future fee programs.”
“With respect to the proposed IFQ fee program, the Council recommends it not go
forward until a mechanism be included which allows fishermen to submit evidence
demonstrating discrepancies between standard prices charged by NMFS and actual prices
received by the individual fishermen.”
6 Adjust LLP for new upgrade criteria Technical amendment 1999 Council
and endorsement restrictions

understood that these licenses would be issued if they took no action.

Staff note: No Council action on this item. Upgrade criteria for eligible vessels are stipulated in the
AFA, and are different than under current LLP. Regarding endorsement restrictions, AFA refers to
vessels, while LLP will issue licenses to persons. An amendment is necessary to preclude the initial
issuance of these endorsements; i.e., so that they cannot be transferred to another vessel. The Council
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NEAR TERM (By July 1999 - Analyses by April 1999)

# | Action Mechanism Timeline | Tasking
7b | Catcher Processor Restrictions for Plan/reg amendment package by July Council
2000 and beyond of 1999 i

For the year 2000 and beyond, the Council initiated an analysis for the 20 + 9 vessels listed in the AFA of
their bycatch in both the directed pollock and non-pollock fisheries (95, 96, 97) and associated PSC levels.
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NEAR TERM (By July 1999 - Analyses by April 1999)

# Action Mechanism Timeline | Tasking
8 Catcher Vessel restrictions in other Plan/Reg amendment By July Council

fisheries 1,1999 *rx
Crab Sideboards

Initiate analysis of the following options to mitigate impact of possible spillover effects of AFA on other
fisheries:

8 :
L. No crossover allowed into any crab fisheries.

2. No crossover allowed in the Tanner crab fishery only (opilio and bairdi).
3

a. Permanent based on participation in co-op
b. Only for year vessel is involved in co-op.
c. Duration of AFA
3. Measures which would restrict pollock co-op vessels to their aggregate traditional harvest
including:
a Restriction to the percentage of crab harvest in all species between 1995, 96, and 97.
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NEAR TERM (By July 1999 - Analyses by April 1999)

# | Action Mechanism Timeline | Tasking
8 Catcher Vessel restrictions in other Plan/Reg amendment By July Council
fisheries 1, 1999 xRk

Groundfish Sideboards (Note: these actions were taken during the December meeting)

LI UJ1L] UL UVUd 1>, Ul L Y WA LS U 21U LITULIVI] L] v LA

i Restrictions should apply to all non-pollock FMP fisheries.
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NEAR TERM (By July 1999 - Analyses by April 1999)

# | Action Mechanism Timeline | Tasking
8 Catcher Vessel restrictions in other Plan/Reg amendment By July Council
fisheries 1,1999 [ ***

Groundfish Sideboards Continued

When the CV Restrictions Should Apply

2. €o-op-vessels Harvest levels should be restricted only during the same time periods as the normal
open access pollock fishery

Sub-option: Use 1998 open access season dates by sector as a base reference
Sub-option: Use 1999 sea lion modified season dates.
Nature of CV Restrictions

Option A: Absolute harvest amounts expressed in percentage of TAC in metric tons.

Determination of “Traditional Harvest Level”
L. The definition of “traditional” in non-pollock fisheries will be determined by catch history

a. O ba31s of percentage of groundfish harvest in non-pollock fisheries;]
b. Qn basis of percentage of total groundfish harvest |
c.

Sub-option 1: Use average catch history in the years 1995, 96, and 97.
Sub-option 2: Use catch history based on years 1992-97.
Sub-option under 1 and 2: Utilize “best 2 years™

Determination of “Aggregate”
Option A: Apply and monitor by the
Option B: Apply and monitor by individual co-op

Management of Non-Pollock fisheries
€o=op-vessels limited to target fishing for non-pollock species during those times when the open access
hery for the non-pollock species is open.

E;l'he VBA Committee will develop options for PSC caps for co-op vessels in non-pollock fisheries.
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NEAR TERM (By July 1999 - Analyses by April 1999)

# Action Mechanism Timeline | Tasking
9 | Protective measures for pollock Plan/Reg amendment By July Council
ineligible processors 1, 1999 *kk

L. list the adverse effects that the measures are aimed at protecting,

2. quantify how the measures will protect the non-eligible processor from the adverse
eﬁ'ects and

3. &t document-that whether adverse effects have a high probability of occurring as

opposed to being just perceived as a possibility of occurrence,
before any protective measures are implemented.

A-discusstonrpaper be initiated examining options to mitigate potential adverse impacts from
AFA on non-pollock processors including:

L The ability to allow processors not listed i in Section 208 to process limited amounts of

2.
A sub-optlon should
caps etween pollock and non-pollock
Processors.
3. Restricting vessels used for processing in the inshore sector to a single geographic
location.
4. Measures to restrict pollock processor activity in non-pollock fisheries to no more than

historic levels including options using years 1995, 96 and 97.

Initiate a data gathering program to identify the benefits and impacts of AFA. Information tracked should
examine state and federal fisheries and include:

ownership pattemns
processor activity
product forms
ex-vessel price
employment changes
market share
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NEAR TERM (By July 1999 - Analyses by April 1999)

# Action Mechanism Timeline | Tasking
14 | Disclose catch and bycatch info by Regulatory amendments Notime | Council/
vessel certain NMFS

The Council requests NMFS and ADF&G initiate development of a discussion paper examining what
disclosure of catch and bycatch information § 211(d) of the AFA would allow that is currently restricted,
any other legal impediments to such disclosure, and how that disclosure may be beneficial in implementing
§301(a)(9) and §303(a)(11) of the Magnuson-Stevens Act.
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LONG TERM (May be developed any time)

# Action Mechanism Timeline | Tasking
10 | Prevent excessive harvest/processing FMP/Reg amendment Notime | Council
shares for all crab and groundfish (and certain el
excessive processing shares for
pollock)

Move forward with an FMP amendment to prevent excessive harvest/processing shares for all crab and
groundfish (and excessive processing shares for pollock). The analysis should examine shares of fisheries
as defined in the following options:

1. individual crab and groundfish species

2. Pollock, non-pollock groundfish, crab.

Staff note: This analysis likely cannot be initiated until after April, though processor caps are included
in the suite of potential measures recommended by the Council regarding protection of pollock-
ineligible processors (Section 9, page 6).

The Council asked staff to examine the following and report back to the Council:

L. Definitions used in AFA and Magnuson-Stevens for consistency.

2. The ability of pollock processors to expand their operations to other geographic locations,
and

3. The ability of pollock processors to transfer their processing privileges.

17 | Report to Congress on Program Develop report By Oct Council
Performance 2000 / NMFS
18 | GAO Report to Council on fillet GAO Report ByJune | GAO
production 1,2000
19 | Council response to GAO report Develop amendments as needed | By late Council
2000

Staff note: No Council motion. May be addressed at a later meeting.

S:\4CHRIS\COU1221R.WPD 8



OPTIONAL (may be developed as necessary - timelines vary)

# Action Mechanism Timeline | Tasking
12 | Recommend measures to mitigate AFA | FMP and regulatory amendments | As Council
impacts needed ikl

*** Add to staff tasking the framework proposal submitted by Alaska Groundfish Databank for pollock
co-ops in the Gulf of Alaska.

15 | If necessary, change criteria for Regulatory amendment to Anytime | Council
establishing Shoreside catcher vessel supersede legislation *ak
cooperatives in Section 210(b)(1)

Further address in a discussion paper, options for compensation to inshore catcher vessels with catch
history delivering to catcher processors that is no longer available to them under AFA. Additionally,
examine inserting a clause replacing language in §210(b)(1) to add an option for determining catch history
for catcher vessels on the basis of the best two of three years in 1995, 96, 97.

Staff note: Clarified by staff that this likely will require regulatory action, and we will attempt to
incorporate this within the “sideboard” amendment package for review in April..

13 | Consider changing pollock CDQ % FMP amendment for 2002-2004 | Process | Council
amd in * % %
2001
16 | If necessary, allow more shoreside Via NMFS permit process If TAC Council
processors up 10%
If loss of
plant
20 | Renewal of program which expires Full FMP and regulatory Analysis/ | Council
12/31/04 amendments Actionin | ***
2004
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THE AP APPROVED THE FOLLOWING ADDITIONAL MOTIONS

##* [nitiate analysis for the following management actions for the pollock fishery in the Gulf of Alaska

Trip limits of 75,000 - 400,000 maximum within a 24 hour period
Vessel length restriction of 125 ft.

Superexclusive areas

Limit the second trimester to 15% TAC allocation.

L.
2.
3.
4.

** [nitiate a regulatory amendment for examining start dates for the pollock fisheries (both A and B
seasons).
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AGENDA C-2(a)(1)
FEBRUARY 1999

North Pacific Fishery Management Council

Richard B. Lauber, Chairan 605 West 4th Avenue, Suite 306
Clarence G. Pautzke, Executive Director Anchorage, AK 99501-2252
Telephone: (907) 271-2809 Fax (907) 271-2817

Visit ourwebsite; hitp/www.fakr.noaa.govinpfme/npfme.htm

December 29, 1998

The Honorable William Daley
U.S. Secretary of Commerce
U.S. Department of Commerce
14th & Constitution Avenue NW
Washington, DC 20230

Dear Mr. Secretary:

The North Pacific Fishery Management Council (Council) certifies that, in accordance with section 210(a)(1) of
the American Fisheries Act (AFA) (Division C, Title II of Public Law 105-277), it received via e-mail on
December 20, 1998, and by fax completed on December 21, 1998, a contract implementing a fishery cooperative
for the catcher/processors listed in section 208(e)(1)-(20), including other, still to be specified, catcher/processors
as may join under section 208(e)(21). The contract is dated December 20, 1998, and included a copy of the
required business review letter to the U.S. Department of Justice. The contract was sent by overnight mail to all
Council members on December 23, 1998 for their review, and the list of contract members and their percentage
" allocations of pollock is being made available to the public upon request.

Section 210(a)(1) of AFA requires the Council and Secretary to:

“(A) make available to the public such information about the contract, contract modifications or fishery -
cooperative the North Pacific Council and Secretary deem appropriate, which at a minimum shall include

a list of the parties to the contract, a list of the vessels involved, and the amount of pollock and other fish

to be harvested by each party to such contract; and

“(B) make available to the public in such manner as the North Pacific Council and Secretary deem
appropriate information about the harvest by vessels under a fishery cooperative of all species (including
bycatch) in the directed pollock fishery on a vessel-by-vessel basis.”

The contract appears to fulfill some but not all of the requirements of section 210(a)(1)}(A): it lists the parties
to the contract, the vessels involved, and the amount of pollock, as a percentage of the offshore annual directed
pollock fishery allowance in the Bering Sea and Aleutians, allocated to each member of the cooperative. It does
not state, however, the exact amounts of . . . other fish to be harvested by each party to such contract . . .”, nor
does it provide exact amounts of “. . . all species (including bycatch) in the directed pollock fishery on a vessel-
by-vessel basis” such that the Council and Secretary may make such information available to the public under
paragraph (B) above.

Instead, the contract states in section 1.b (non-pollock groundfish) that “each member agrees to harvest an annual
percentage of Bering Sea/Aleutian Islands non-pollock groundfish no greater than the percentages determined
in accordance with Subsections 1.b.(i) and 1.b.(ii), below . . .” Those subsections attempt to describe a
methodology for arriving at the amount of non-pollock groundﬁsh ava:lable to the catcher-processors as a group
that reflects the provisions of section 211(b)(2). They state in part that: '
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The Honorable William Daley
December 29, 1998

Page 2

“To facilitate compliance with the limit described in this Section, all Members shall annually allocate
among themselves the amount of non-pollock groundfish allocations available for directed harvest by
the Vessels in direct proportion to the catch history of the Contributing Vessels in the Base Years, or
during such other year(s) as all Members may agree.” ,

And further,

“All amounts of non-pollock groundfish reserved by NMFS for bycatch purposes shall be made available
to the Vessels as a group. Each Member agrees to prevent its Vessels from harvesting at bycatch rates
substantially in excess of their historical levels.”

Prohibited species catch allocations are deem‘bedinspbseetion 1.d. which states in part that:

“Prohibited species catch (“PSC”) apportionments for the fisheries in which the Members participate
shall be made in a manner that will allow each Member, to the maximum extent possible, to prosecute
pollock and non-pollock groundfish fisheries at a level equal to the Member’s average harvest level
during the Base Years.” .

It appears to us that the above language is vague, and even confusing, and would not enable the Council or the
Secretary to fulfill their obligations under AFA section 210(a)(1) for publication of harvest levels of non-pollock
groundfish or PSC on a member-by-member or vessel-by-vessel basis. This is further complicated by subsection
1.h which allows acquisition or transfer of harvesting allocations not only among catcher-processors, but between
the catcher-processor group and the group of catcher vessels delivering to catcher processors.

Another reservation we have is that the contract does not explicitly state how allocations among members will
be made to allow for harvesting by catcher/processors that may qualify under AFA section 208(e)(21) but, as of
now, remain unspecified. In accordance with that subsection, those unspecified catcher processors shall be
limited in aggregate to . . . one-half (0.5) of a percent of the pollock apportioned for the directed pollock fishery
under section 206(b)(2).”

Notwithstanding the above noted deficiencies, no Council member opposed allowing the cooperative to proceed
with its fisheries as planned for 1999. We recognize that this first year is a learning experience for all of us. We
will discuss the contract more fully at our early February 1999 regularly scheduled meeting, and we intend to
annually review the cooperative contract provisions to ensure they comply with the American Fisheries Act and
any additional requirements that may be implemented in the future.

Sincerely,

%Aa«c 7. 4-144.44‘—-

Richard B. Lauber
Chairman

copy to: NMFS Alaska Regional Administrator

Joseph Sullivan, Mundt MacGregor LLP
Trevor McCabe
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AGENDA C-2(a)(2)

FEBRUARY 1999
‘ MUNDT MACGREGOR LLP
Jay H. Zulauf e == John H. Chun
e -”Sr‘\ry Howard Happel, I11 999 Third Avenue - Suite 4200 Christopher S. McNulty
..cl;::;‘;.[ I-]\;t;;?mg g Scattle, Washingron - 98104-4082 {;:rztf;:?g M. Stanton
;;Ala?:;ijwsﬁhéick Telephone (206) 624-5950 ﬁ g ‘VE 7 A il
Joseph M. Sullivan Facsimile (206) 624-5469
Lisa Riveland Pagin ]anuary 21,1999 JAN 2 5 ]999
Janet H. Cheetham
OF COUNSEL
N. h
P. F'M. c e )
Mr. Richard Lauber, Chairman VIA FACSIMILE AND U.S. MAIL
North Pacific Fishery Management Council
605 West Fourth Street, Suite 306
Anchorage, Alaska 99501-2252
Mr. William M. Daley, Secretary of Commerce VIA FACSIMILE AND U.S. MAIL
U.S. Department of Commerce
Room 5858 Herbert C. Hoover Building
14th Street & Constitution Avenue NW
Washington, DC 20230
A~ Re:  Pollock Conservation Cooperative - Confidentiality of Membership

Agreement and Department of Justice Business Review Letter Request
Dear Chairman Lauber and Secretary Daly:

I am writing to you on behalf of Pollock Conservative Cooperative
(“Cooperative”) and its members. The purpose of this letter is to confirm my
conversations with Dr. Clarence Pautzke of the North Pacific Fishery Management
Council and Ms. Sue Salveson of the National Marine Fisheries Service office in Juneau.
On December 20, 1998, we transmitted to the Council and the Secretary of Commerce
copies of the Cooperative Membership Agreement and a business review letter request
submitted to the Department of Justice on behalf of the Cooperative and its members.
Shortly thereafter, I had inquiries from Dr. Pautzke and Ms. Salverson concerning the
Cooperative’s and its members’ intentions regarding the confidentiality of some or all
information contained in those documents.

As I discussed with Clarence and Sue last week, the Cooperative and its
members are not asserting confidentiality with respect to any portion of the
Membership Agreement. However, the Cooperative and its members are requesting
that, consistent with the business review procedure set forth at 28 C.F.R. § 50.6, the
business review request letter and related attachments (other than the Membership

7 Agreement) sent to the Department of Justice’s Antitrust Division be treated as



Mr. Richard Lauber MUNDT MACGREGOR e
Mr. William Daley 1 o RN v~ v 1w

January 21, 1999
Page 2 -

confidential until such time as the business review has been completed, and that an
independent confidentiality determination be made at that time.

Should you have any questions or concerns regarding this matter, please
feel free to contact me.

Very truly yours,

MUNDT MgcGREGOR L.L.E.

Joseph M. Sullivan

JMS:twf
" ec Dr. Clarence Pautzke o~
Mr. Steve Pennoyer o
Mr. John Bundy

Ms. Sue Salveson
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AT I O R N E S L A W

Jay H. Zulauf John H. Chun
Llenty Pif’m’d cgal’?d- I 999 Third Avenue - Suite 4200 Christopher S. McNulty

o)t Seartle, Washingron - 98104-4082 ]g;i'tf::“g . S

af . er K. ton
J. David Sehl Libby A. Williams
Naahon L. Fick Telephone (206) 624-5950 7
]oseph M. Sullivan Facsi.mﬂe (206) 624—5469
Lisa Riveland Pagén December 20. 1998
i4

Janet H. Cheetham

OF COUNSEL

Mr. Richard Lauber SENT VIA FAX

Chairman SENT VIA FED EX
North Pacific Fishery Managment Council

605 West Fourth Street, Suite 306

Anchorage, Alaska 99501-2252

Mr. William M. Daley SENT VIA FAX
Secretary of Commerce SENT VIA FED EX

U.S. Department of Commerce
Room 5858 Herbert C. Hoover Bldg.
14th Street and Constitution Avenue
Washington D.C. 20230

Re:  Pollock Conservative Cooperative

Dear Chairman Lauber and Secretary Daley:

Pursuant to the requirements of Section 210 (a) of the American Fisheries
Act (Division C, Title IT of Public Law 105-277), enclosed are copies of (i) the Pollock
Conservation Cooperative Membership Agreement, under the terms of which Alaska
Ocean Seafood, L.P., Alaska Trawl Fisheries, Inc., American Seafoods Company, Arctic
Fjord, Inc., Arctic Storm, Inc., Glacier Fish Company LLC, Highland Light Seafoods,
LLC, Starbound Ltd. Partnership, and Tyson Foods, Inc. propose to conduct a
cooperative harvesting arrangement with respect to the catcher/ processor allocation of
the Bering Sea/ Aleutian Island pollock fishery directed fishing allowance, and certain
other fisheries, and (ii) a copy of the request for business review letter being filed with
the Antitrust Division of the Department of Justice in connection with the proposed
cooperative harvesting arrangement. Because the attachments to the business review
letter request are voluminous, we are not including them with the copy of the request
being sent to you by fax. They are included with the copy of the request being sent to
you via Federal Express.



Mr. Richard Laubers MUNDT MACGREGOR. e

Mr. WﬂliaInM. Dolby AN RN Y AT Ly M .

December 20, 1998 ,
Page 2 -

Should you have any questions or concerns regarding this matter, please
feel free to contact me.

Very truly yours,
MUNDT MacGREGOR L.L.P.

W/
£3
2.
f

h M. Sullivan

Jos

JMS:dar
Enclosures
cc:  Mr. Steve Pennoyer (via fax, w/encl.)
Alaska Ocean Seafood, L.P. ~
Alaska Trawl Fisheries, Inc.
American Seafoods Company
Arctic Fjord, Inc.
Arctic Storm, Inc.
Glacier Fish Company LLC
Highland Light Seafoods, LLC
Starbound Ltd. Partnership
Tyson Foods, Inc.
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MEMBERSHIP AGREEMENT

This MEMBERSHIP AGREEMENT is entered into as of December 18, 1998
by and among ALASKA OCEAN SEAFOOD, L.P., a Washington limited partnership,
ALASKA TRAWL FISHERIES, INC., a Washington corporation, AMERICAN
SEAFOODS COMPANY, a Washington corporation (“ American”), ARCTIC FJORD,
INC., a Washington corporation, ARCTIC STORM, INC., a Washington corporation,
GLACIER FISH COMPANY LLC, a Washington limited liability company,
HIGHLAND LIGHT SEAFOODS, L.L.C., a Washington limited liability company,
STARBOUND LTD. PARTNERSHIP, a Washington limited partnership, TYSON
FOODS, INC., a Delaware corporation and any other members admitted pursuant to
this Agreement (together, the "Members") and POLLOCK CONSERVATION
COOPERATIVE, a Washington nonprofit corporation (the "Cooperative").

RECITALS

A. The American Fisheries Act (Div. C, Title II of Public Law 105-277) (the
“Act”) allocates the annual quota for the Bering Sea pollock fishery among three
harvesting sectors for the years 1999 through 2004 and defines the classes of vessels
eligible to harvest within each sector. Under Sections 206(b) and 208(e) of the Act, 40%
of the Bering Sea pollock resource (net of a 10% allocation to the Community
Development Quota program, and net of certain amounts reserved for incidental catch
in non-pollock fisheries) is allocated to the catcher/ processor sector (the
“Catcher/Processor Allocation”), and the class of catcher/ processor vessels eligible to
harvest the Catcher/Processor Allocation is limited to certain named vessels and such
replacement vessels as may be permitted by the Act (the “Vessels”) and any
catcher/ processor qualifying under Section 208(e)(21) of the Act. (The Vessels are
identified on Exhibit B to this Agreement.) Pursuant to Section 210(c) of the Act, not
less than 8.5% of the Catcher/Processor Allocation is to be made available to be
harvested by certain catcher vessels (the “Catcher Vessels”).

B. American is the bareboat charterer and manager of Vessels 1 through 7
on Exhibit B. The other Members own Vessels 8 through 20.

C. The Bering Sea pollock fishery has traditionally been managed on an
"open access" or "Olympic competition" basis. Under this management regime, each
fishery participant has an incentive to harvest as much resource as possible as quickly
as possible, because when the common pool of the relevant sector's pollock quota is
consumed, that sector is required to cease fishing.

D. Because it promotes a "race for the fish", open access management
encourages wasteful fishing and processing practices (as participants have an incentive
to maximize harvest rather than optimize utilization of their catch), and creates a strong
disincentive to employ careful fishing practices that have been demonstrated to reduce
incidental catch of non-target species and increase product recovery rates.
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E. The Members believe that by reaching agreement concerning the
amount of the Catcher/Processor Allocation each of them will harvest, it will be feasible
for them to reduce the pace of their harvesting activities, increase the amount of
product produced per ton of fish harvested, and modify their fishing operations to
reduce their incidental catch of non-target species.

F. To promote their compliance with the Magnuson-Stevens Fishery
Conservation and Management Act standards promoting reduction of waste, discards
and incidental catch of non-target species in the fisheries of the United States, and to
reduce the incidental catch of non-target species in the Bering Sea fisheries, the
Members desire to enter into an agreement regarding certain fish harvesting activities.

Now, therefore, the parties agree as follows:

1. Harvesting Plan. Each Member hereby agrees, subject to the
terms and conditions of the Act, this Membership Agreement, the Articles of
Incorporation and the Bylaws of the Cooperative, and applicable restrictions under U.S.
antitrust law, to harvest an annual percentage of the Bering Sea and Aleutian Islands
resources no greater than provided under this Agreement.

a. Pollock. Each Member agrees to harvest an annual
percentage of the Bering Sea/ Aleutian Islands directed pollock fishing allowance no
greater than that Member’s percentage as set forth on the harvest schedule attached
hereto as Exhibit A, (the "Harvest Schedule").

b. Non-Pollock Groundfish. Each member agrees to
harvest an annual percentage of Bering Sea/ Aleutian Islands non-pollock groundfish
no greater than the percentages determined in accordance with Subsections 1.b.(i) and
1.b.(ii), below

(i) Directed Catch. Section 211(b) of the Act prohibits
the Vessels from, in the aggregate, exceeding the percentage of the Harvest available to
the offshore component of any non-pollock Bering Sea and Aleutian Islands groundfish
fishery, that is equivalent to the total harvest by the Vessels and certain named
ineligible vessels (listed in Section 209 of the Act) (collectively, the “Contributing
Vessels”) in such fishery in 1995, 1996 and 1997 (the “Base Years”), relative to the total
amount available to have been harvested by the offshore component in such fishery in
the Base Years. To facilitate compliance with the limit described in this Section, all
Members shall annually allocate among themselves the amount of non-pollock
groundfish allocations available for directed harvest by the Vessels in direct proportion
to the catch history of the Contributing Vessels in the Base Years, or during such other
year(s) as all Members may agree. The provisions of Section 3 shall apply to any
Member’s failure to comply with such allocation.
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(ii) Incidental Catch. All amounts of non-poliock
groundfish reserved by NMFS for bycatch purposes shall be made available to the
Vessels as a group. Each Member agrees to prevent its Vessels from harvesting at
bycatch rates substantially in excess of their historical levels.

c. Management Measures. Each Member's allocation of
pollock and other groundfish species shall be subject to all management measures
generally applicable to the Catcher/Processor Allocation and the other groundfish
allocated under Section 1.b., above (including but not limited to seasonal
apportionments and area harvest restrictions) on a discreet, individual basis; i.e., each
Member shall be restricted to harvesting no greater percentage of such Member’s
allocation in any season or area than the aggregate percentage of the Catcher/Processor
Allocation permitted to be harvested in such season or area. Each Member shall have
the individual authority to carry over from season to season a percentage of that
Member’s seasonal apportionment for each species no greater than the carry-over
percentage generally applicable to the Catcher/Processor Allocation.

d. Prohibited Species Catch Allocations. Prohibited
species catch (“PSC”) apportionments for the fisheries in which the Members

participate shall be made in a manner that will allow each Member, to the maximum
extent possible, to prosecute pollock and non-pollock groundfish fisheries at a level
equal to the Member’s average harvest level during the Base Years. Initially, PSC will
be apportioned among the pollock and non-pollock fisheries in the same proportion, on
a PSC to target species ratio, as PSC limits established by the Council and NMFS for the
Base Years. Any change in these initial apportionments will require the approval of all
Members.

e. Annual Fishing Plan. The Members agree to meet
each January prior to the opening of the trawl fishery to prepare an annual fishing plan
that allocates the incidental catch referenced in Section 1.b.(ii), above and the PSC .
allocations referenced in Section 1.d., above among the directed fisheries in which the
Members are eligible to participate. The Members agree to meet regularly to review the
annual fishing plan and make appropriate adjustments.

. Scope of Agreement. The Members agree that the
Harvest Schedule and the provisions of Subsection 1.b., above govern only the
harvesting activities of the Members, and, pursuant to Section 10, below, nothing in this
Agreement shall be construed as limiting any Member's production from the fish it
harvests (which each Member is encouraged to maximize, within the terms of this
Agreement), or limiting in any respect each Member's ability to market such products
on a fully competitive basis.

Vessel Use. Members with more than one Vessel
eligible to harvest under the Catcher/Processor Allocation may elect to harvest their
Harvest Schedule and non-pollock groundfish percentages with any number of Vessels.
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h. Acquisition or Transfer of Harvesting Allocation. Not
withstanding the provisions of Section 1.a and 1.c. above, and subject to limits imposed
by law, each Member shall have the right to transfer some or all of such Member’s
pollock and other groundfish allocation(s) to one or more other Members, and shall
have the right to acquire pollock and other groundfish and/or the rights to harvest
pollock and groundfish from the Catcher Vessels, or any of them, or an association they
may form, on any terms each Member may agree upon. Members doing so shall notify
the Cooperative and Sea State, Inc. or such other independent quota monitoring service
as the Cooperative may retain from time to time (the “Monitoring Service”) within
seven (7) days, and in any case, prior to the harvest of any portion of a transferred
allocation. Upon providing such notice, the relevant Members’ Harvest Schedules
and/ or non-pollock allocation percentages shall be considered to be amended
accordingly for the term of the transfer agreement.

2 Catch Monitoring. To enable each Member and the
Cooperative to monitor other Members' compliance with the Act and this Agreement,
each Member hereby agrees to carry the number and type of NMFS-certified observers
required by law aboard each of its Vessels participating in the Bering Sea/ Aleutian
Islands fisheries during the term of this Agreement, and to report each Vessel's catch on
a daily basis to both the NMFS Observer Program and the Monitoring Service. Each
Member agrees that absent manifest error, the catch data produced for the Cooperative
by the Monitoring Service shall be presumed accurate, and that each Member's
obligations under this Agreement and all related documents may be enforced to their
fullest extent on the basis of such data.

3. Allocation Enforcement. Each Member acknowledges and
agrees that the benefits associated with the Members’ mutual harvest agreement will
only accrue to the Members if each of them strictly complies with the Harvest Schedule
and the non-pollock groundfish allocations determined in accordance with Section 1.b.,
above. Each Member acknowledges that all other Members will be taking certain
significant operational and financial actions based on this Agreement, and that a breach
of this Agreement by any Member would have significant adverse consequences.
Therefore, to facilitate enforcement of this Agreement, each Member agrees to the
procedure set forth in this Section 3.

a. Forfeiture Amount Calculation. Not less than thirty
(30) days before each first annual Bering Sea trawl fishery opening for the
catcher/ processor sector, the Cooperative Board of Directors shall set a forfeiture
amount for an unprocessed metric ton of each species covered by this Agreement (the
"Forfeiture Amounts").

b. Bonding or Alternative Security. Not more than ten
(10) days following announcement of the Forfeiture Amounts by the Board of Directors,
each Member shall provide the Cooperative with such security as the Board may
require (if any), which may include either:
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(i) a bond (the "Harvest Bond") securing that
Member's performance under this Agreement, in an amount equal to (i) the relevant
Forfeiture Amount, multiplied by (ii) ten percent (10%) of such Member's percentage
for the relevant species, multiplied by (iif) the number of tons of such species allocated
for harvesting by catcher/ processors; or

(ii) an alternative form of security acceptable to the
Board of Directors (the "Alternative Security").

c. Qverharvest Forfeiture. Following the close of the
Bering Sea/ Aleutian Islands trawl fisheries to the catcher/processor sector, the Board of
Directors shall review the seasonal harvest data from the Monitoring Service, and
report to the Members concerning the Members' compliance with the harvest
allocations made under this Agreement. Upon the Members determining in accordance
with the organization's Bylaws that a Member harvested in excess of that Member's
percentage, the Cooperative shall have the right to collect from such Member an
amount equal to the Forfeiture Amount multiplied by the number of metric tons by
which such Member's harvest exceeded that Member's allocation.

d. Voluntary Compliance. The Members and the
Cooperative agree that upon the Cooperative's Members determining that a Member
has overharvested any of its allocations, the Cooperative shall not enforce its rights to
collect against an overharvesting Member's Harvest Bond or other collateral without
first providing the overharvesting Member with fifteen (15) days advance notice of its
intent to exercise its rights of collection, during which period the Member may request
reconsideration of the enforcement action or may propose an alternative method of
compensating the remaining Members and the Cooperative. The remaining Members
may grant or deny any request for reconsideration and may approve or disapprove any
alternative form of compensation in their sole discretion.

e. Enforcement. Each Member agrees to take all actions
and execute all documents necessary or convenient to give effect to the enforcement
procedure contemplated under this Section 3. Each Member waives all rights of legal or
equitable defense, counterclaim or offset related to any enforcement action taken in
compliance with this Section 3. Each Member agrees that the Cooperative shall be
entitled to actual damages in addition to forfeited amount, which shall be distributed in
accordance with Section 3.f., below upon award. Each overharvesting Member against
whom an enforcement action is brought shall pay all costs, fees and expenses, including
attorneys fees, incurred by the Cooperative in enforcing the provisions of this Section 3.

f. Distribution of Bond Proceeds and Damages. All
funds forfeited or awarded to Members and or the Cooperative under this provision in

excess of the costs of enforcement shall be distributed pro-rata among the Members
who harvested less than their allocation of the relevant species, with each Member
receiving a fraction of such funds the numerator of which is the amount by which such
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Member's catch of the relevant species was less than such Member's allocation, and the
denominator of which is the sum of all Members' catch shortfalls.

4. Vessel Transfer Restrictions. Each Member acknowledges
that the other Members will make investments in equipment and vessel modifications
designed to improve their utilization of the Bering Sea resources in reliance on this
Agreement, and that a breach of this Agreement during its term by any of them may
cause the remaining Members to suffer substantial adverse economic consequences. In
addition, each Member acknowledges that one of the primary purposes of this
Agreement is to improve all Members' abilities to avoid certain non-target species, and
that failure to constrain such incidental catch could result in premature closure of
certain Bering Sea or Aleutian Islands fisheries, at substantial cost to all Members.

a. Restrictions. Each Member agrees that so long as this
Agreement remains in effect, no Member shall have the authority to sell, charter or
transfer operating authority over a Vessel to a party not bound by this Agreement,
regardless of whether such transfer is temporary or permanent, and regardless of
whether such transfer is effected as part of a vessel sale or otherwise, unless (i) the
proposed transferee first assumes all of the transferring Member's obligations under
this Agreement with regard to the rights transferred, in which case, the transferring
Member shall be released therefrom, or (ii) the transferring Member either retains the
Vessel’s Bering Sea/ Aleutian Islands fishing rights, or transfers such rights to the
Cooperative or another Member of the Cooperative. All Members agree to negotiate in
good faith to create a reasonable mechanism to prevent any transfer in violation of this
Section. Each Member further agrees that should a Vessel that it owns, charters or
manages be transferred to a party not bound by this Agreement, all Bering
Sea/ Aleutian Islands groundfish harvested outside of this Agreement by such Vessel
shall be deducted from such Member’s allocation(s) under this Agreement. Any
attempted or purported transfer of a Vessel or its fishing rights other than in
compliance with this Section shall be void.

5. Purchase of Catcher Vessel Reserve. Section 210(c) of the
Act provides that not less than 8.5% of the Catcher/Processor Allocation (the “Catcher
Vessel Reserve”) shall be available for harvest by the Catcher Vessels. To insure
compliance with the Act, the pollock directed fishing allowance percentages reflected
on the Harvest Schedule are net of the Catcher Vessel Reserve; i.e., the 36.6% total
reflected in the Harvest Schedule reflects a reserve of 3.4% of the total pollock directed
fishing allowance, which is 8.5% of the 40% allocated to the catcher/processor sector.
To insure a competitive market for Catcher Vessel Reserve quota, each Member shall
independently determine the amount of the Catcher/Processor Allocation it will
purchase from Catcher Vessels, and shall conduct all related price and purchase terms
negotiations independently of all other Members. To insure that the combined amounts
of Members direct pollock harvest and Catcher Vessel Reserve quota purchases do not
exceed the percentage of the pollock directed fishing allowance allocated to the
catcher/ processor sector, each Member shall report the amount of its Catcher Vessel
purchases to the Monitoring Service on a daily basis, and the Cooperative shall arrange
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for the Monitoring Service to issue notice to all Members when the Catcher Vessel
Reserve has been fully harvested, but not before. Thereafter, quota purchases from
Catcher Vessels shall be counted against the Harvest Schedule amounts of the Members
making such purchases. Should the Catcher Vessels form a qualifying marketing
association or cooperative, the terms and conditions of an agreement between the
Catcher Vessel association and the Cooperative may supersede the provisions of this
Section. .

6. Term and Termination. This Agreement shall take effect as
of its execution by all Members, and may be terminated by any two (2) Members upon
the occurrence of any of the following events. For purposes of this Section 6, any two
Members with common ownership or control of 10% or more of their equity interest
shall be considered one Member. A Member whose Vessel is transferred as the result of
the proceedings in Subsection b., below, shall not be counted as a terminating Member.

a. a determination by any government agency of
competent jurisdiction or a reasonable determination by the Cooperative that this
Agreement violates either State or Federal antitrust or unfair competition law, or
unreasonably exposes any Member or the Cooperative to civil anti-trust or unfair
competition litigation;

b. if, as the result of: (i) filing a petition or answer
seeking reorganization, liquidation or dissolution pursuant to Chapter 7 or Chapter 11
of the U.S. Bankruptcy Code as amended from time to time, or comparable State law;
(ii) becoming the subject of an order for relief in proceedings of the nature described in
(i) of this Subsection; (iii) filing an answer or other pleading admitting or failing to
contest the material allegations of a petition filed in a proceeding of the nature
described in (i) of this Subsection; or (iv) seeking, consenting to or acquiescing in the
appointment of a liquidator or receiver of all or substantial part of that Member's
property, a Member’s Vessel is transferred to a party not bound by this Agreement;

C. termination or modification of the inshore/ offshore
allocation specified in Section 206(b) of the Act;

d. as of December 31st of any of the calendar years 2000
and thereafter, upon two (2) or more Members delivering a notice of termination to all
other Members on or before September 1% of such year, if such notice of termination is
not rescinded by any of the terminating Member(s) on or before September 15% of such
year.

Termination of this Agreement shall not relieve any Member of its
obligations to pay the damages set forth in Section 3 in connection with a pre-
termination overharvest.

7. Landing Tax. Pursuant to Section 210(f) of the Act, the
Members agree to make payments to the State of Alaska for any pollock harvested in
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the Bering Sea/ Aleutian Islands pollock fishery which is not landed in the State of
Alaska, in amounts which would otherwise accrue had the pollock been landed in the
State of Alaska subject to any landing taxes established under Alaska law. If a Member
fails to make a payment in lieu of tax due under this Section, the Cooperative or any of
the other Members may make such payment, and the non-paying Member shall be
obligated to reimburse the paying parties within thirty (30) days. Any balance
outstanding beyond such date shall bear interest in favor of the paying parties at the
per annum rate equal to the prime rate of Bank of America, N.A., Seattle Branch, as the
same may be announced from time to time, plus five percent (5%). Payments and
interest due under this Section may be collected or reimbursed from the defaulting
Member’s bond or alternate security pursuant to Section 3, hereof.

8. Community Development Quota Program “Sideboards”.
The Members that participate in Community Development Quota (“CDQ") program
ventures agree to take such actions and execute such documents as may be necessary to
insure that their CDQ group counterparts will not be disadvantaged by the cooperative
harvesting arrangements such Members are entering into hereunder.

9. Responsible Fishing Practices. The Members acknowledge
that a primary objective of the Cooperative is to reduce bycatch and improve resource
utilization. The Members further acknowledge that fishing practices can affect bycatch
and utilization rates. The Members therefore agree to exercise all reasonable efforts to
conduct their fishing practices responsibly, in a manner consistent with the overall goals
and purposes of the Cooperative.

10.  Competitive Production and Marketing. To promote the
maximum benefit to consumers of the products produced from the groundfish

harvested under this Agreement, and to comply with the intents and purposes of
federal and state consumer protection law, each Member hereby agrees to: (i) exercise
all commercially reasonable efforts to maximize production from the resources it
harvests under this Agreement; (ii) to conduct all processing, marketing and sales
activities (other than those conducted jointly through the United States Surimi
Commission in compliance with its Certificate of Review) on a fully independent, fully
competitive basis; and (iii) to the extent that such Member purchases any resources for
harvesting or processing by the Vessels (including but not limited to quota purchased
from Catcher Vessels), to do so on a fully independent and fully competitive basis. The
Members and each of them agree to hold no joint discussions, take no joint actions, and
to exchange no information concerning such purchasing, processing, marketing and
sales activities, other than as appropriate in connection with meetings of the North
Pacific Fishery Management Council and National Marine Fisheries Service fishery
policy and management regulation development process, and as permitted within the
Certificate of Review of the United States Surimi Commission.

11.  Public Interest Research and Publication. The Members
acknowledge that the primary purposes of the harvesting arrangement contemplated
hereunder are improving their utilization of resources harvested in the Bering Sea and
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Aleutian Islands pollock fisheries, reducing the incidental catch of non-target species,
and promoting the adoption and continued support of resource utilization and
conservation arrangements such as those contemplated under this Agreement. The
Members therefore agree to contribute a per-ton amount determined by the
Cooperative Board of Directors from time to time in support of such activities. All
research and publication funded by the Cooperative is to be conducted in the public's
interest, and the results of all such research shall be made available to the general public
at no charge.

12, Membership Agreement Enforcement. Each Member agrees
that the Cooperative and/or any other Member(s) may enforce this Membership
Agreement on behalf of the Cooperative and/or any of its Members. The procedure for
doing so shall be as provided in the Cooperative's Bylaws.

13.  Remedies and Attorneys' Fees. In addition to any of the
remedies provided in this Agreement, each Member and the Cooperative shall have the
right to have any provision of this Agreement specifically enforced through injunction,
restraining order or any other form of equitable relief. Subject to the provisions of
Sections 3 and 4, above, in connection with any legal proceeding related to this
Agreement, the non-prevailing party shall pay the prevailing party's reasonable costs
and fees associated with the proceeding. For purposes of this Agreement, "legal
proceedings" shall include arbitration, administrative, bankruptcy and judicial
proceedings, including appeals therefrom.

14. Miscellaneous.

a. This Agreement contains the entire understanding of
the parties as to the matters addressed herein, and supersedes all prior agreements
related to the same. No amendment to this Agreement shall be effective against a party
hereto unless in writing and duly executed by such party. '

b. This Agreement shall be governed by and construed
in accordance applicable federal law and the laws of the State of Washington.

C. This Agreement may be executed in counterparts
which, when taken together, shall have the same effect as a fully executed original.
Delivery of a signed copy of this Agreement by telefacsimile shall have the same effect

as delivering a signed original.

d. The parties agree to execute any documents necessary
or convenient to give effect to intents and purposes of this Agreement.

e. All notices to be given hereunder shall be in writing
and shall be deemed given when received addressed as follows:
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Alaska Ocean Seafood, L.P.
Post Office Box 190
Anacortes, Washington 98221
Attn: Mr. Jeff Hendricks

Fax: (360) 293-6232

Alaska Trawl Fisheries, Inc."

100 Second Avenue South, Suite 200
Edmonds, Washington 98020

Attn: Mr. Craig Cross

Fax: (206) 771-6570

American Seafoods Company
Market Place Tower

2025 First Avenue, Suite 900
Seattle, Washington 98121
Attn: Mr. Michael J. Hyde
Fax: (206) 448-0202

Arctic Fjord, Inc.

400 North 34% Street, Suite 306
Seattle, Washington 98103
Attn: Mr. Doug Christensen
Fax: (206) 547-3165

Arctic Storm, Inc.

400 North 34 Street, Suite 306
Seattle, Washington 98103
Attn: Mr. Doug Christensen
Fax: (206) 547-3165

Glacier Fish Company LLC

1200 Westlake Avenue North, Suite 900
Seattle, Washington 98109

Attn: Mr. John Bundy

Fax: (206) 298-4750

Highland Light Seafoods, L.L.C.
3600 15t Avenue West, Suite 300
Seattle, Washington 98119

Attn: Mr. Alan Chaffee

Fax: (206) 216-0988

Starbound Ltd. Partnership
5470 Shilshole Avenue N.W., Suite 500
Seattle, Washington 98107
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Attn: Mr. Cary Swasand
Fax: (206) 784-5500

Tyson Foods, Inc.

12131 113% Avenue N.E., Suite 203
Kirkland, Washington 98034
Attn: Mr. Doug MacLeod

Fax: (425) 202-4004

The parties may from time to time change their address for notice
purposes by written notice to the other parties.

£ Except for the transfer of any rights pursuant to
Section 1(h) or Section 4 hereof, which transfers shall be governed by such Sections, no
party may assign its rights hereunder without the prior written consent of the other
parties hereto, which consent shall not be unreasonably withheld. Such consent may be
conditioned upon execution of an adherence agreement by the party to whom such
rights are proposed to be assigned. This Agreement shall be binding on the successors
and assigns of all parties hereto.

g. This Agreement shall be construed as a whole
according to its fair meaning, without a presumption that it shall be more strictly
construed against the person who drafted it, as each party has participated in its
preparation with the assistance of counsel.

h. The effectiveness of the Percentages of Annual
Allowances set forth herein, and specifically on Exhibit A hereof, is contingent upon
this Agreement being timely filed in compliance with Section 210(a) and Section
207(d)(2)(A) of the Act. If the Secretary of Commerce determines that the owner of the -
Vessels identified in paragraphs 10 through 14 of Section 208(e) of the Act is not entitled
to the payment to be made under Section 207(d)(2)(A) of the Act, and such party does
not receive equivalent compensation from the other Members within ten (10) business
days of the distribution of such funds to the parties entitled to such alternative
distribution under Section 207(d)(2)(B) of the Act, then the Members shall undertake, in
good faith, to renegotiate such Percentages of Annual Allowances.

i. Each Member warrants that each Vessel under that
Member’s ownership, control or management shall be operated in accordance with this
Agreement, regardless of whether such Vessel(s) remain under such Member’s
ownership, control or management.

. In the event that any provision of this Agreement is
held to be invalid or unenforceable, such provision shall be deemed to be severed from
this Agreement, and such holding shall not affect in any respect whatsoever the validity
of the remainder of this Agreement.

FA\JMST\ AGREEMENTS\ AMEMBERSHIPAGREEMENT(5)-1008-010A.DOC
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ALASKA OCEAN SEAFOOD, L.P.

By
Its

AMERICAN SEAFOODS COMPANY

By

Its

Rczcsrjw, INC.
3.

Yy U‘.'l' A éé ﬁ,

Its __Free by

A\ HIGHLAND LIGHT SEAFOODS, L.LC.

A
B

Vice. Paosid
Sgaread 6R0UP

-

AN uxbt SLUHRIOXN, IMNT ACREEM ENTS, AMEMBERSH I ACGRER NN

Dated as of the date first set forth above.

ALASKA TRAWL FISHERIES, INC.

By

Its

ARCTIC FJORD,INC.

7
By :é‘,.' (ﬁéé

s forressober

GLACIER FISH COMPANY LLC

}‘ / ] ; .
By »’M = ——?.i-:, <

Its___ & & &

STARBOUND LTD. PARTNERSHIP

TE3)e BviNatins 1o e
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7 Dated as of the date first set forth above.

ALASKA OCEAN SEAFOAD, L.P. ALASKA TRAWL FISHERIES, INC.

l

By

Its

AMERICAN SEAFOODS COMPANY ARCTIC FJORD, INC.

By By

Its Its
ARCTIC STORM, INC. | GLACIER FISH COMPANY LLC
By By

Its Its

/™ HIGHLAND LIGHT SEAFOODS, LL.C. STARBOUND LTD. PARTNERSHIP

By By

Its Its
TYSON FOODS, INC. ' POLLOCK CONSERVATION
COOPERATIVE
By By
Its Its
~

CAWINDOWS\ TEMN AENELSHIPACRIDMEINT(S)-§ 006-010A.00C



Dated as of the date first set forth above.

AL ASKA OCEAN SEAFOOD, L.P. ALASKA TRAWL FISHERIES, INC.
By By
Its Its

AMERICAN SEAFOODS COMPANY ARCTIC FJORD, INC.

By By

Its . Its
ARCTICSTORM, INC. GLACIER FISH COMPANY LLC
By By

Its Its

HIGHLAND LIGHT SEAFOODS,L.L.C. STARBOUND LTD. PARTNERSHIP

By By /Z - S w—agc‘,Q
Its Its > 2

TYSON FOODS, INC. POLLOCK CONSERVATION
COOPERATIVE
By : By
Its Its

TANET\ ASREINVEN (S AMEL G ERSIHIPACREEMENT(S)-1328.010A ©OCC



- Dated as of the date first set forth above.

ALASKA OCEAN SEAFOOD, LP, ALASKA TRAWL FISHERIES, INC,
. /\ < /\[
By © By N oo
Its Its_ Py & S TOZ {

AMERICAN SEAFOODSCOMPANY ~ ARCTIC FJORD, INC.
By ' By A&‘/;NZ ‘zA)/_
Tts I fored) 20N
ARCTIC STERM, INC. GLACIER FISH COMPANY LLC |
w ’ | 4@{%” s
BYIWM ~ .?yre; =D

AI'HGHLAND LIGHT SEAPOODS,_L.L.C. STAREOUND L1D. PARTNERSHIP

By By
Its s
TYSON FOODS, INC, POL CONSERVATION
A =/
/r
By _{/, - By 1 e 7
I 2 Raw \27 Y S e
SewcaD GRoulp L g
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EXHIBIT A

POLLOCK CONSERVATION COOPERATIVE

BERING SEA/ALEUTIAN ISLANDS POLLOCK FISHERY
HARVEST SCHEDULE

Members

Alaska Ocean Seafood, L.P.
Alaska Trawl Fisheries, Inc.
American Seafoods Company
Arctic Fjord, Inc.
Arctic Storm, Inc.
Glacier Fish Company, LLC
Highland Light Seafoods, L.L.C.
Starbound Ltd. Partnership
Tyson Foods, Inc.

TOTAL

F:\JMST\ AGREEMENTS\ AMEMBERSHIPAGREEMENT!(5)-1003-010A.DOC
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Percentage of Annual
Bering Sea/ Aleutian Islands
Directed Pollock Fishery Allowance

2.891%
1.375%
15.949%
1.725%
1.772%
3.097%
1.698%
1.525%
6.568 %
36.600%



EXHIBIT B
LIST OF VESSELS

=

AMERICAN DYNASTY (Official No. 951307);

2. KATIE ANN (Official No. 518441);
3. AMERICAN TRIUMPH (Official No. 646737);
4. NORTHERN EAGLE (Official No. 506694);

5.  NORTHERN HAWK (Official No. 643771);

6.  NORTHERN JAEGER (Official No. 521069);

7. OCEAN ROVER (Official No. 552100);

8.  ALASKA OCEAN (Official No. 637856);

9.  ENDURANCE (Official No. 592206);

10. AMERICAN ENTERPRISE (Official No. 594803);
11.  ISLAND ENTERPRISE (Official No. 610290);

12.  KODIAK ENTERPRISE (Official No. 579450);
13.  SEATTLE ENTERPRISE (Official No. 904767);
14.  USENTERPRISE (Official No. 921112);

15.  ARCTIC STORM (Official No. 903511);

16.  ARCTIC FJORD (Official No. 940866);

17. NORTHERN GLACIER (Official No. 663457);
18.  PACIFIC GLACIER (Official No. 933627);

19. HIGHLAND LIGHT (Official No. 577044); and

20. STARBOUND (Official No. 944658)

\\MUNDT2\ USERDOCS\ JMST\ AGREEMENTS\ AMEMBERSHIPAGREEMENT(5)-1008-010A.DOC
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OFFSHORE POLLOCK CATCHER COOPERATIVE

VIA FAX: 20 December 1998:
NPFMC- 907 271 2817
US DOC- 202 482 2741

December 20, 1998

William M. Daley

Secretary of Commerce

U.S. Department of Commerce

Room 5858 Herbert C. Hoover Building

14 Street & Constitution Avenue
Washington, DC 20230

Rick Lauber, Chairman

North Pacific Fisheries Management Council
605 West Fourth Ave, Suite 306

Anchorage, AK 99501-2252
Dear Sirs:

A cooperative, The Offshare Pollock Catcher Cooperative (OPCC), has been formed by the owners
of the catcher vessels identified in Section 208(b) of the American Fisheries Act of 1998,

Pursuant to Section 210(a), we are filing with you the following documents:

1 “Membership Agreement”;

2. Letter requesting a business review by the Department of Justice Anti-Trust Division.
The catcher-processors as identified in Section 208(e)have also formed a cooperative. In order to
assist NMFS in the management of the fishery, an inter-cooperative agreement between OPCC and
the CP cooperative is being discussed and, if executed, a copy will be sent to you immediately.
Please contact me if you have questions regarding this matter.

Sincerely,

Charles E. Yates

Enc: 1. Membership Agreement
2. Letter Requesting a Business Review

CEY/dp

120 Lakeside Ave., Suite 230, Seattie, WA, 98122, Phane: 208 860 1380; Fax: 2068601418



MEMBERSHTP AGREEMENT

THIS MEMBERSHIP AGREEMENT is entered into as of December 17, 1998, by and
among FORUM 'STAR, INC., AMERICAN SEAFOODS COMPANY,. HARVESTER
ENTERPRISES, INC., MUIR MILACH, INC., TRACY ANNE, INC., NEAHKAHNIE
FISHERIES, INC., AND SEA STORM, INC., and any other Member admitted pursuant to this
agreement (together, the “Members™) and Offshore Pollock Catchers Cooperative, a Washington
nonprofit corporation. .

RECITALS

A The 1998 American Fisheries Act, ("the Act"), provides that, after an allocation of
ten percent (10%) of the total allowable catch of Pollock in the Bering Sea and Aleutian Islands
Management Area to the Western Alaska community development quota program and certain
bycatch reserves, forty percent (40%) of the remaining quota is allocated to catcher/processors
and catcher vessels harvesting Pollock for processing by catcher/processors. Of this 40%, at least
eight and one half percent (8.5%) shall be available to the catcher vessels listed in section 208(b)
of the Act (the “Catcher Vessel Share”). :

B. The Members of the Cooperative own or charter all of the vessels that qualify
under section 208(b) of the Act. *

C. The BS/AI Pollock Fishery has been traditionally managed on an “open access” or
“Olympic Competition” basis. Under this management regime, each fishery participant has an
incentive to harvest as much resource as possible as quickly as possible, because when the
common pool of the relevant sector’s Pollock Fishery quota is consumed, that sector is closed to
all participants.

D. Because it promotes a “race for the fish,” open access management encourages
wasteful fishing and. processing practices (as participants have an incentive to maximize harvest
rather than optimize utilization of their catch), and creates a strong disincentive to employ careful
fishing practices that have been demonstrated to reduce incidenital catch of non-target species. '

E. The Members believe that by reaching agreement regarding the amount of the
allocation to which each of them will be entitled, it will be possible to maximize the value obtained
from the fish and to reduce the incidental catch of non-targeted species.

F. The Act requires that in the event that a catcher vessel cooperative is formed by
the Members of this Agreement, the Agreement must provide penalties to prevent the Members
from exceeding in 1999, the traditional levels harvested by such vessels in all other fisheries in the
exclusive economic zone of the United States.

Now, therefore, the parties agree as follows:;

1. Entitlement to Harvest.

JMALASKA COOPWMEMBERSHIP AGMT.DOC



a. Allocations: - To enable each of them to extract the maximum
amount of value from the fish that is available for harvest, and to provide each of
them with the opportunity to take bycatch avoidance measures without adversely
affecting their ability to remain competitive, each Member hereby agrees, subject’
to the terms and conditions of this Membership Agreement, the Articles of -
Incorporation and the Bylaws of the Cooperative, to harvest or arrange for the
harvest of not more than the percentage of BERING SEA and ALEUTIAN
ISLANDS Directed Pollock fishery as defined in Section 205(4) of the Act, listed
on the schedule attached hereto as Exhibit A and incorporated herein by reference
(the “Harvest Schedule”).

b. Management Measures. Each Member's allocation of Pollock and
other groundfish species shall be subject to all management measures generally
applicable to the catcher/processor and catcher vessel Section 206(2) allocation
allocated under- Section l.a, above (including but not limited to seasonal
apportionments and area harvest restrictions) on a discreet, individual basis; ie,
each Member shall be restricted to harvesting no greater percentage of such
Member's allocation in any season or area than the aggregate percentage of the
catcher/processor and catcher vessel Section 206(2) allocation permitted to be
harvested in such season or area. Each Member shall have the individual authority
to carry over from season to season a percentage of that Member's seasonal
apportionment for each species no greater than the carry-over percentage generally
applicable to the catcher/processor and catcher. vessel Section 206(2) allocation.

C. Acquisition or Transfer of Harvesting Allocation. Not withstanding the

provisions of Section 1.2 and 1.b. above, and subject to Limits imposed by law,
each Member shall have the right to transfer some or all of such Member's Pollock-
and other groundfish allocation(s) to one 'or more other Members or members of -
any catcher-processor Pollock cooperative, and shall. have the right to acquire .
Pollock and other groundfish and/or the rights to harvest Pollock and groundfish -
from the catcher vessels, or catcher-processors or any of them, or an -assocation
they may form , on any terms each Member may agree upon. Member doing so
shall notify the Cooperative and Sea State, Inc. or such other independent quota
monitoring service as the Cooperative ‘may retain from time to time (the
"Monitoring Service") within seven (7) days, and in any case, prior to the harvest
of any portion of a transferred allocation. Upon providing such notice, the
relevant Members' Harvest Schedules and/or non-Pollock allocation percentages
shall be considered to be amended accordingly for the term of the transfer
agreement.

d. Limitation on Participation in _Fisheries Other Than Pollock: Each

Member agrees to identify its traditional fisheries and its historical level of
participation in those fisheries The board shall then determine which vessels and to
what extent each Member may participate in each fishery so that the traditional

-2-
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levels of harvest, as defined in Section 205(5) of the Act, by the Members in 1999
does not exceed the traditional levels harvested by section 208(b) vessels in other
fisheries in the exclusive economic zone of the United States The board shall then
assign entitlement to participate in a fishery based upon prior participation.
Priority shall be based on the extent of prior participation.

Upon the Board of Directors or two or more Members: in good standing
concluding that a Member may have participated in a fishery in which he was not
entitled, Section 4.4 of the Bylaws shall be implemented for a determination of
whether there has been an unauthorized participation, and if so, the penalty to be
assessed. To determine the proper penalty, the forum shall be guided by the
penalties assessed by judicial forums for illegal participation in similar fisheries. All
revenue resulting from the assessment of penalties shall be used as determined by
the Board of Directors.

2. Harvest Entitlement Monitoring. To enable each Member and the Cooperative to
monitor other Members' compliance with Paragraph 1 above, each Member hereby agrees that it
shall require in each contract for sale of its share of the harvest as provided for in paragraph 1
above, that the purchaser shall provide to Sea State, Inc. or such other independent monitoring
service as the Cooperative may retain from time to time, (the "Monitoring Service"), all data and

~forms, including private and governmental forms that reflect the quantities of harvest entitlement
purchased. Additionally, each Member shall waive any confidentiality entitlement that it may have
regarding data that any U.S. or state governmental agency may. have regarding its Pollock catch
and by-catch records and information regarding participation in other fisheries, after the date of .
this agreement, and shall direct the U.S. and/or state agencies to provide such information to the
Monitoring Service. Each Member agrees that absent manifest error, the ‘data produced for the
.Cooperative by the Monitoring Service shall be presumed accurate, and that, absent manifest - -
error, each Member's obligations under this agreement and all related documents may be

enforced to their fullest extent on the basis of such data. E

3. Harvest Schedule Enforcement. Each Member acknowledges and agrees that the
beneﬁts associated with the Member’s mutual harvest agreement will only accrue to the Members -
if each of them strictly complies with the Harvest Schedule. Each Member acknowledges that all.
other Members will be taking certain significant operational and financial actions based on this
Agreement, and that a breach of this Agreement by any Member would have significant adverse
consequences. Therefore, to facilitate enforcement of this Agreement, each Member agrees to the
procedures set forth in this Section 3.

a. . Forfeiture Amount Calculation. Not less than twenty (20) days
before each Pollock Fishery opening, the Cooperative Board of Directors shall
establish a penalty amount per ton of Pollock (the “Value”).

b. Bonding or Alternative Security. Not more than ten (10) days

following announcement of the Value by the Board of Directors, each Member shall
post with the Cooperative either:

JMULASKA COOPWEMBERSHIP AGMT.DOC



@) a bond (the “Harvest Bond™) securing that Member’s
performance under this Agreement, in an amount equal to (i) the Value multiplied by
(ii) fifty percent (50%) of the tons of Pollock available to such Member in the
following calendar year based on such Member’s Harvest Schedule percentage,

or
(i) an alternative security acceptable to the Board of Directors

(the "Alternative Security").

c. Over-harvest Forfeiture. Following the close of each Pollock Fishery
season, the Board of Directors shall review the seasonal harvest data from the
Monitoring Service and NMFS, and report to the Members concerning the Members’
compliance with the Harvest Schedule. Upon the Members determining in
accordance with the organization’s Bylaws that a Member has provided for the.
harvest of an amount of Pollock from the Pollock Fishery in excess of that Member’s
percentage of the quota, as determined with reference to NMFS seasonal allocation
(as the same may have been modified during the respective season) and the Harvest
Schedule, the Cooperative shall have the right to collect from such Member an
amount equal to the Value multiplied by the number of metric tons by which such
Member’s harvest exceeded that Member’s allocation. This amount may be collected
through any reasonable process, including but not limited to forfeiture of the
Member’s Harvest Bond or Alternative Security :

d. Voluntary Compliance. The Members and the Cooperative agree
that upon the Cooperative’s Members determining that a Member has over-harvested
its Harvest Schedule percentage, the Cooperative shall provide the over-harvesting
Member with fifteen (15) days advance notice of its-intent to exercise its. rights of .
colléction against an over-harvesting Member’s Harvest Bond, during which period -
the Member may request reconsideration of the enforcement action or may propose .
an alternative method of compensating the remaining Members and the Cooperative -
for the damages suffered as the result of such Member’s over-harvest. The remaining .
Members may ‘grant or deny any request for reconsideration and may approve or
disapprove any alternative form of compensation in their sole discretion.

e. Actual Damages and Enforcement Expenses. Each Member agrees
that in the case of an over-harvest that results in a forfeiture amount in excess of the
value of the Member’s bond, the Cooperative shall be entitled to actual damages in
addition to the forfeited amount, which shall be distributed in accordance with Section
3.g., below upon the collection of the arbitrators’ award. The prevailing party in an
enforcement action shall be entitled to an award of its reasonable costs, fees and
expenses, including attorneys and arbitrator fees, incurred in the action by said party.

f. Bond Enforcement. Each Member agrees to take all actions and
execute all documents necessary or convenient to give effect to the Harvest Bond
enforcement procedure contemplated under this Section 3.

-4-
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g Distribution of Bond Proceeds and Damages. All funds forfeited or-
awarded to Members and or the Cooperative under this provision shall be distributed

-pro rata among the Members whose harvest share was less than their Harvest
Schedule allocation, with each Member receiving a fraction of such funds the
numerator of which is the amount by which such Member’s Pollock Fishery catch was
less than such Member’s Harvest Schedule allocation, and the denominator of which
is the sum of all Members’ catch shortfalls. :

4. Term and Termination. This Agreement shall take effect as of its execution by all
Members and may be terminated by any Member upon the occurrence of one or more of
the following:

a. on or after September 1, 2000, NMFS implements or enforces a regulation that
excludes a Member from participating in one of the below listed fishery in which
he has traditionally participated as a result of that Member's participation in this
Cooperative, and as a result thereof, at least fifty percent of the Membership, in
writing, request the termination of this Agreement The request must be filed
before September 15 of the year in which it is filed and the termination shall be
effective on December 31 of the year in which the notice is filed.

1. Bering Sea Cod;
2. Alaska Scallops
3. Bristol Bay King Crab; or

- b. there is a determination by any government agency of competent jurisdiction or the
Cooperative that this Agreement violates either State or Federal antitrust or unfair
competition law, or unreasonably exposes any Member or the Cooperative to civil .
antitrust or unfair competition; or

c. a vessel. other than those listed on Exhibit A is legally authorized to harvest
Pollock from the allocation to vessels under Section 208 (b) of the Act unless the -
operator of such vessel has agreed to be bound by the terms of this Agreement;
or,

d. ownership or control of a vessel listed in Exhibit A is transferred to a party that is-
" not a Member and that party has not agreed to be bound by the terms of this
Agreement; or

e. termination or modification of the inshore/offshore allocation specified in Section
206 (b) of the Act; or

JMLASKA COOPWMEMBERSHIP AGMT.DOC



f as of December 31st of any of the calendar years 2000 and thereafter, at least
50% or more of Members delivering a notice of termination to all other Members
on or before September 1st of such year, if such notice of termination is not
rescinded by any of the terminating Member(s) on or before September 15th of
such year; or

Termination of this Agreement shall not relieve any Member of its obligations to pay the
damages set forth in Section 3 in connection with the determination of over-harvest.

5. Public Interest Research and Publication. The Members acknowledge that the
primary purposes of the harvesting arrangement contemplated hereunder are improving their
utilization of resources harvested in the Pollock Fishery, reducing the incidental catch of non-
target species, promoting local employment in the Pollock Fishery, and promoting the adoption
and continued support of resource utilization and conservation arrangements such as those
contemplated under this Agreement. The Members therefore agree to contribute to research and
‘publication concerning these issues. The amount shall be determined by the board at the
beginning of each year. All such research and publication is to be conducted in the public’s
interest, and the results of all such research shall be made available to the general public at no
charge.

6. ‘Bycatch. Each Member acknowledges and agrees that reducing incidental catch of
non-target species to the maximum reasonable extent is a primary objective of the Members and
the Cooperative. Each Member therefore agrees to employ such reasonable bycatch avoidance
techniques as the Board of Directors and/the Monitoring Service and/or other Cooperative agents
may recommend from time to time.

7. Membership ‘Agreement Enforcement. Each Member agrees that the Board of
Directors of the Cooperative may enforce this Membership Agreement on behalf of the
. Cooperative and/or any of its Members. The procedure for doing so shall be as provided In the
Cooperative's Bylaws.

8. - Vessel Transfer Restrictions. Each Member acknowledges that the .other
Members will- make investments in equipment and vessel medifications designed to improve their
utilization of the Bering Sea resources in reliance on this Agreement, and that a breach of this
Agreement during its term by any of them may cause the remaining Members to suffer substantial
adverse economic consequences. In addition, each Member acknowledges that one of the primary
purposes of this Agreement is to improve all Member's abilities to avoid certain non-target
species, and that failure to constrain such incidental catch could result in premature closure of
certain Bering Sea or Aleutian Islands fisheries, at substantial cost to all Members.

a. Each Member agrees that so long as this Agreement remains in effect, no
Member shall have the authority to sell, charter or transfer operating authority
over a Vessel to a party not bound by this Agreement, regardless of whether
such transfer is temporary or permanent, and regardless of whether such
transfer i§ effected as part of a vessel sale or otherwise, unless the proposed

-6-
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_transferee first assumes all of the transferring Member's obligations under this
Agreement Each Member further agrees that should a Vessel that it owns,
charters or manages be transferred to a party not bound by this Agreement, all
BSAI groundfish harvested outside of this Agreement by such Vessel shall be
deducted from such Member's allocation(s) under this Agreement. Any
attempted or purported transfer of a Vessel other than in compliance with this
Section shall be void.

b. Each Member warrants that each Vessel under that Member's ownership,
control or management shall be operated in accordance with this Agreement,
regardless of whether such Vessel(s) remain under such Member's ownership,
control or management.

9. Remedies and Attorneys' Fees. In addition to any of the remedies prowded in this
Agreement, each Member and the Cooperative shall have the right to have any provision of this
Agreement specifically enforced through injunction, restraining order or any other form of
equitable relief. In connection with any legal proceeding related to this Agreement, the non-
prevailing party shall pay the prevailing party's reasonable costs and fees associated with the
proceeding. For purposes of this Agreement, “legal proceedings” shall include arbitration,
administrative, bankruptcy and judicial proceedings, including appeals therefrom.

10. Miscellaneous.

a This Agreement contains the entire understanding of the parties as to the .
matters addressed herein, and supersedes all prior agreements related to the same.
No amendment to this Agreement shall be effective against a party hereto. unless in
writing and duly executed by such party. -

. b. This Agreement shall be governed by and construed in  accordance j
applicable federal law and the laws of the State of Washington. Venue for any action
related to this Agreement shall be in King County, Washington.

c. This Agreement may be executed in counterparts which, when taken
together, shall have the same effect as a fully executed original. Delivery of a signed
copy of this Agreement by telefacsimile shall have the same effect as delivering a
signed original.

d. The parties agree to execute any documents necessary or convenient to
give effect to intents and purposes of this Agreement.

e. All notices to be given hereunder shall be in writing and shall be deemed
given upon the earlier of when received or three days after mailing addressed as
follows:

-7-
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The Members may from time to time change their address for notice

the other Member.

JAALASKA COOPWEMBERSHIP AGMT.DOC

MUIR MILACH, INC. -

FIV MUIR MILACH
David Fraser

120 Lakeside, Suite 230

Seattle, WA 98122

TRACY ANNE, INC
F/V TRACY ANNE.
Charles Yates
120 Lakeside, Suite 230
Seattle, WA 98122

SEA STORM, INC.
F/V SEA STORM
Doug Christensen

400 North 34th, Suite 306
Seattle, WA 98103

FORUM STAR, INC.
F/V FORUM STAR
Jim Chase
PO Box 4280
Portsmouth N.H. 03802

NEAHKAHNIE FISHERIES, INC.

FV NEAHKAHNIE
Frank Bohannon
56648 Lunar DR.

PO Box 3529
Sunriver, OR 97707

AMERICAN SEAFOODS, INC.
F/V AMERICAN CHALLENGER

Mike Hyde

American Seafoods, Inc.

2025 First Ave.
Seattle, WA 98121

HARVESTER ENTERPRISES
F/V OCEAN HARVESTER

Kaare Ness
20117 15th Ave.NW
Shoreline, WA 98177

purposes by written notice to



f This Agreement shall be binding on the successors and assigns of all parties
hereto.

g This Agreement shall be construed as a whole according to its fair
meamng, without a presumption that it shall be. more strictly construed against the person who
drafted it, as each party has participated in its preparation with the assistance of counsel.

h. In the event that any provision of this Agreement is held to be invalid or
unenforceable, such provision shall be deemed to be severed from this Agreement, and such
holding shall not affect in any respect whatsoever the validity of the remainder of this Agreement.

Dated as of the date first set forth above.

A

FO TAR, INC

éé,ce fredt-

AFOODS COMPANY
/ﬂy er,

NEAHKAHNIBFIS ERIES, ]NC.

ORE CK CATCHER
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EXHIBIT A
HARVEST SCHEDULE

BERING SEA / ALEUTIAN ISLANDS POLLOCK FISHERY HARVEST SCHEDULE

Members Percentage of Annual Bering Sea / Aleutian
Islands Directed Pollock Fishery as Defined in
Section 205(4) of the Act
Forum Star, Inc. .2441%
F/V FORUM STAR, ON 925863
American Seafoods Company 314%%
F/V AMERICAN CHALLENGER, ON615085
Harvester Enterprises 4325%
F/V OCEAN HARVESTER, ON 549892
| Muir Milach, Inc. .4538%
F/V MUIR MILACH, ON 611524
Tracy Anne, Inc. .4642%
F/V TRACY ANNE, ON 904859
Neahkahnie Fishéries, Inc. 6679%
F/V NEAHKAHNIE, 599534
Sea Storm, Inc. .8226%
F/V SEA STORM, ON 628959
TOTAL. 3.4%
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MUNDT MACGREGOR i
A T T & R N L Y 8§ A L A W
P\ Fhcey o el 1 gt § Moy
casy 999 Third Avenue - Suite 4200 =
Win. Paud MacGregr ' ; - B. Seamsell
h&:nﬂLéﬁde Scartle, Washington - 93104-4082 EZQRqﬁng.NLSunmn
{f;,"ffﬁ”m Telephone (206) 624-5950 Loy A Willzms
Joseph M. Sullivan Facsimile (206) 624-5469
L Fegin January 20, 1999
Janee H. Cheetham ; '
Ol COLNSEL
M. Clarence G. Pautzke VIA FACSIMILE
Executive Director
North Pacific Fishery Management Counml
605 West Fourth Avenue
Anchorage, Alaska 99510
Ms, Sue Salveson VIA FACSIMILE
" Assistant Regional Administrator for Sustainable Fisheries
National Marine Fisheries Services
709 West 9t Street, Room 453
Juneau, Alaska 99801
Vi Dear Clarence and Sue:

Enclosed for your information is a copy of a “housekeeping” amendment
to the Offshore Pollock Catcher Cooperative Membership Agreement. Please fee. free
to call if you have any questions or concerns.

Very truly yours,
MUNDT MacGREGOR L.L.P.
J M. Sullivan
JMS:twf
Enclosure
cc  DaveFraser (via fax, w/enclosure)
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THIS AMENDMEN’I' TO MEMBERSI—E’AGREEMENT is made and

‘ s'vary ' ,199.9, by and among FORUM
STAR, INC., AMERICAN SEAFOODS COM? ANY. HARVESTER ENTERFRISES, INC,
MUIR MILACH, INC.,, TRACY ANNE, INC. NEAHKAHNIE FISHERIES, INC, AND
SEA STORM, INC. (together, the "Membas’) a.m‘.l OFI‘SHORE POLLOCK CATCHERS

COOPERATIVE, a Washington nonproﬁt (the “Cooperative”).

A.  The Members and the Cooperative entered into that certain
Membership Agreement dated as of December 19, 1998 (the “Membership

Agreement”).

B.  The Members desire to amend the Membership Agreement to
include certain provisions related to landing taxes, as required under the 1998 Amer:can
Fisheries Act (Division C, Title II of Public Law 105-277), and to modify certain
provisions in the Membership Agreement perfaining to the Members” initiation of
enforcement actions.

Now, therefore, the Members and the Cooperative agree as follows:

1. Enforcement Actions Related to Entitlements. The first sentence of the
second paragraph of Section 1.d of the Membership Agreement shall be amended to

read as follows:

Upon the Board of Directors or a majority of Members in
good standing concluding that a Member may have
participated in a fishery in which he was not entitled,
Section 4.4 of the Bylaws shall be implemented for a
determination of whether there has been an
unauthorized participation, and if so, the penalty to be
assessed.

The remainder of Section 1.d of the Membership Agreement shall remain unchar.ged.

2. Landing Taxes. A new Section 5 shall be added to the Membership
Agreement, as follows:

5. Landing Taxes. Pursuant to Section 210(f) of the Act,
the Members agree to make payments to the State of

\\MUNDTZ\ USERDOCS\ LAWT\ AAMENDMENTMEMSERSHIP999-999.00C
12/90/%8
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AlaskaforanypollockharvesbdmtheBeﬁng
Sea/Aleutian Islands. poﬂock ety-which is not landed
in the State of Alaska in. amounts which would
otherwise accrue had the paliock:been landed in the State
of Alaska subject to any" lam:l.mg faxes established under
Alaska law. If a Member fiils to make a: payment in lieu
of tax due under this Secﬁon, the Cooperative or any of
the other Members may make such payment, and the
non-paying Member shalt be obhgated to reimburse the
paying parties within- thu'ty (30):days. Any balance
outstanding beyond such date shall bear interest in favor
ofﬁxepaymgpar&esatthepa'annumraﬁeequalto the
prime rate of Bank of America, N.A., Seattle Branch, as
the same may be announced from time to time, plus five
percent (5%). Payments and interest due under this
Section may be collected or reimbursed from the
defaulting Member’s bond or alternate security pursuant
to Section 3, hereof.

The existing Sections 5 through 10 of the Membership Agreement shall be
renumbered Sections 6 through 11, respectively. In all other respects, the Membership
Agreement shall remain unchanged and in full force and effect.

Dated as of this /Y{day of _Tbﬁjv_ 199.9.

FORUM STAR, INC. HARVESTER ENTERPRISES, INC.

By
Its

AMERICAN SEAFOODS COMPANY

By M{gﬂ
ts_ FreeidLol’ !

SEA STORM, INC.

4 /cz % /" =

o il | e ol

. 2
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NEAHKAHNIE FISHERIES, INC. OFFSHORE POLLOCK CATCHEF.

Its
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Alasks for any pollock harvested in the Bering 4
Sea/ 4 leutian Islands pollock fisheéry which is not landed
in the State of Alaska, 'in amounts whick wenld
othenvise accrue had the pollock been landed in the State
of Al:ska subject o any Janding taxes established under
Alask:r law. ¥ a Member fails to.make a payment in lieu
"of tax due under this Section, the Cooperative or any of
the other Members may make such payment, and the
non-puying Member shall ke obligated to reimburse the
payini; parties within thirty (30) days. Any balance
outsta xding beyond such date shall bear interest in favor
of the paying parties at the per annum rate equal to the
prime rate of Bank of America, N.A., Seatle Branch, as
the sa.e may be announced from time to time, plus five
percent (5%). Payments and interest due under this
Section may be collected or reimbursed from the
defau ling Member's bond or alternate security pursuant
/-] Sec‘ion3. m

The existing Sections 5 through 10 of the Membership Agreement shall be
renumbered Sections 6 :hrough 11, respectively. In all other respects, the Membership :
Agreement shall remai unchanged and in full force and effect. | 7~

Dated as «f this {felday af.%o:-_n}_d 1991.

FORUM STAR, INC. HARVESTER ENTERPRISES, INC.

AMERICAN SEAFOOI'S COMPANY

By
Its

SEA STORM, INC,

Aol
=

m ﬂ‘-\‘(»“w.f
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AGENDA C-2(a)(3)
FEBRUARY 1999

North Pacific Fishery Management Council

605 West 4th Avenue, Suite 306
Anchorage, AK 99501-2252

Fax (907) 271-2817

Richard B. Lauber, Chairman
Clarence G. Pautzke, Executive Director

Telephone: (907) 271-2809

Visit our website: hitp/mwww.fakr.noaa.govinpfme/npfme.htm

December 23, 1998

Mr. Steven Pennoyer Mr. David Benton
Administrator, NMFS Alaska Region Deputy Director, ADF&G
P.0O. Box 21668 P.O. Box 25526

Juneau, AK 99802-1668 Juneau, AK 99802-5526
Dear Steve and Dave:

Passage of the American Fisheries Act (AFA) has brought several changes to North Pacific fisheries. One new
provision under the AFA allows information, on a vessel by vessel basis, to be made available to the general
public. There are two sections of the AFA that deal directly with the release of harvest and processing data,
previously considered confidential in both the Federal and State systems. The first is under Section 210(a)(1)(B),
which states “but taking into account the interest of parties to any such contract (co-op) in protecting the
confidentiality of proprietary information, the North Pacific Council and the Secretary shall - make available to
the public in such a manner as the North Pacific Council and Secretary deem appropriate information about
harvest by vessels under a fishery cooperative of all species (including bycatch) in the directed pollock fishery
on a vessel-by-vessel basis.” The second is under Section 211(d). That section of the AFA states that “the North
Pacific Council may recommend and the Secretary may approve, under such terms and conditions as the North
Pacific Council and the Secretary deem appropriate, the public disclosure of any information from the groundfish
fisheries under the authority of such Council that would be beneficial in the implementation of Section 301(a)(9)
or Section 303(a)(11) of the Magnuson-Stevens Act (16 U.S.C. 1851(a)(9) and 1853(a)(11).”

Because of these provisions in the AFA, the Council is requesting that the Alaska Department of Fish and Game
and the National Marine Fisheries Service jointly develop a discussion paper on the process which could be used
to make this information publicly available. As I see them, the issues that need to be addressed in the paper are:

1 What regulations need to be changed for the Council and Secretary to implement such a data release

program?

2) How can the regulations be changed and what would be an approximate time frame for changing the
regulations?

3) How would releasing the data be beneficial in implementing Section 301(a)(9) or Section 303(a)(11)
of the Magnuson-Stevens Act?

4) What information does your agency feel is appropriate to release?

5) How often should the data be released?

6) What mechanisms should be used to make the information available? These could include such things
as AKFIN’s web page, NMFS’s web page, CFEC’s web page, hard copies via the mail, or any one of
several other options.

The Council is planning to take this issue up for initial discussion at their meeting in February 1999. At that time
the discussion paper should be ready for presentation to the Council, Advisory Panel, and Statistical and
Scientific Committee. The Council will then decide how to meld the report into the overall amendment package
that is scheduled for initial review in April and a final decision in June.

G:\WPFILES\CORR\AFADATA.DEC



Steven Pennoyer
David Benton
December 23, 1998
Page 2

I request that you notify me by January 6, 1999 regarding who, within your agency, has been tasked with this
project. This will allow the Council to better coordinate the many projects under the AFA mbrellathatare

scheduled for review in February.

Since this is a joint project involving both ADF&G and NMFS, it may be appropriate to deal with items three
through six under the AKFIN umbrella. The AKFIN Steering Committee is scheduled to meet January 7-8 in
Juneau. If AKFIN is an appropriate vehicle to help with this task, the timing may work, in terms of getting the

appropriate people together.

A related issue is the Council’s request to initiate a data collection effort to aid in the development of the AFA
report to Congress. Currently economists at the Alaska Fisheries Science Center are working closely with the
Council’s Social and Economic Data Committee to develop those kinds of data collection programs. A report
from the Committee is already on the Council’s agenda in February, and a planning meeting is scheduled for
January 19-21 at the Center. To better coordinate our data collection efforts and impose less of a burden on
industry, it may be appropriate to task the Committee with this effort.

Thank you for your help in this important project. I look forward to working with your teams on this task.

Sincerely,
Dol b
Darrell Brannan
Senior Economist
cc: R. Marasco
J. Balsiger
S. Salveson
S. Allen
P. Murphy

GAWPFILES\CORR\AFADATA.DEC
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AGENDA C-2(b)(1)
FEBRUARY 1999

Federal Register on December 30, 1998,
and provide the opportunity for public
comment. The interim specifications
will be effective January 1, 1999.

Because these interim specifications
are not required to be issued with prior
notice and opportunity for public
comment, the analytical requirements of
the Regulatory Flexibility Act do not
apply. Consequently, no regulatory
flexibility analysis has been prepared.

Authority: 16 U.S.C. 773 et seq. and 1801
et seq.

Dated: December 28, 1998.
Gary C. Matlock,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

{FR Doc. 98-34729 Filed 12-28-98; 4:55 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

{Docket No. 981222313-8320-02; 1.D.
122198A]

Fisherles of the Exclusive Economic

Zone Off Alaska; Bering Sea and
/‘\ Aleutian Islands Area; Interim 1999

: Harvest Specifications for Groundfish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Interim 1999 harvest
specifications for groundfish.

SUMMARY: NMFS issues interim 1999
total allowable catch (TAC) amounts for
each category of groundfish, Community
Development Quota (CDQ) amounts,
and prohibited species catch (PSC)
amounts for the groundfish fishery of
the Bering Sea and Aleutian Islands
management area (BSAI). This action is
necessary to conserve and manage the
groundfish resources in the BSAI and is
intended to implement the goals and
objectives of the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP).
DATES: The Interim Specifications are
effective from 0001 hours, Alaska local
time (A.Lt.), January 1, 1999, until the
effective date of the final 1999 harvest
specifications for BSAI groundfish,
which will be published in the Federal
/""\Register.
ADDRESSES: The preliminary 1999 Stock
Assessment and Fishery Evaluation
(SAFE) Report, dated September 1998,
is available from the North Pacific

Fishery Management Council, 605 West
4th Avenue, Suite 306, Anchorage, AK
99501-2252, telephone 807-271-2809.
The Final Supplemental Environmental
Impact Statement as well as the
Environmental Assessment (EA) for the
1999 Groundfish Harvest Specifications
is available from the Alaska Region
NMFS, P.O. Box 21668, Juneau, AK
99802-1668, Attn: Lori Gravel.

FOR FURTHER INFORMATION CONTACT:
Shane Capron, 907-586-7228.

SUPPLEMENTARY INFORMATION:
Background

Federal regulations at 50 CFR part 679
that govern the groundfish fisheries in
the BSAI implement the FMP. The
North Pacific Fishery Management
Council (Council) prepared the FMP,
and NMFS approved it, under the
Magnuson-Stevens Fishery
Conservation and Management Act.
General regulations that also pertain to
the U.S. fisheries appear at subpart H of
50 CFR part 600.

The Council met in October 1998 to
review scientific information
concerning groundfish stocks. The
Council adopted for public review the
preliminary SAFE Report for the 1999
BSAI groundfish fisheries. The
preliminary SAFE Report, dated
September 1998, provides an update on
the status of stocks. Copies of the SAFE
Report are available from the Council
(see ADDRESSEES). The preliminary TAC
amounts for each species are based on
the best available biological and
socioeconomic information. The
Council recommended a preliminary
total acceptable biological catch (ABC)
of 2,379,976 metric tons {(mt) and a
preliminary total TAC of 1,925.000 mt
for the 1999 fishing year.

Under § 679.20(c)(1). NMFS
published in the December 30, 1998
Federal Register, proposed harvest
specifications for BSAI groundfish for
the 1999 fishing year. That document
contains a detailed discussion of the
1999 groundfish harvest specifications
and of the proposed 1998 TACs, initial
TACs (ITACs) and related
apportionments, ABC amounts,
overfishing levels, PSC amounts, and
associated management measures of the
BSAI groundfish fishery including
detailed information on the
implementation of the American
Fisheries Act (AFA).

This action provides interim harvest
specifications and apportionments
thereof for BSAI groundfish for the 1999
fishing year that will become available
on January 1, 1999, and remain in effect
until superseded by the final 1999
harvest specifications.

NMEFS notes that the Council at its
December 1998, meeting requested
NMFS to implement an emergency
interim rule establishing conservation
measures to mitigate impacts of the
BSAI pollock fishery on Steller sea lions
and their critical habitat. NMFS is
currently preparing an emergency rule
to implement parts of the Council's
recommendations as well as other
measures necessary to ensure that the
pollock traw! fishery does not
jeopardize the continued existence, or
adversely modify the critical habitat, of
Steller sea lions. These emergency
measures will likely revise these interim
specifications for pollock.

Establishment of Interim TACs

Fifteen percent of the TAC for each
target species or species group, except
for the hook-and-line and pot gear
allocation of sablefish, is automatically
placed in a non-specified reserve
(§ 679.20(b)(1)). The remainder is the
initial TAC (ITAC). The AFA supersedes
this provision for pollock because the
1999 TAC for this species is required to
be fully allocated among the CDQ
program, incidental catch allowance,
and inshore, catcher/processor, and
mothership directed fishery allowances.

Regulations at § 679.20(b) (1) (iii)
require that one-half of each TAC
amount placed in the non-specified
reserve be allocated to the groundfish
CDQ reserve, and that 20 percent of the
hook-and-line and pot gear allocation of
sablefish, be allocated to the fixed-gear
sablefish CDQ reserve. The AFA
requires that 10 percent of the pollock
TAC be allocated to a pollock CDQ
reserve (section 206). The groundfish
and pollock CDQ reserves are not
further apportioned by gear. Fifteen
percent of the groundfish CDQ reserve
established for squid, arrowtooth
flounder, and *‘other species” is
apportioned to a non-specific CDQ
reserve. Regulations governing the use
and release of the non-specific CDQ
reserve are found at §679.31(g).
Regulations at § 679.21(¢e)(1)(i) also
require that 7.5 percent of each PSC
limit, with the exception of herring, be
withheld as prohibited species quota
(PSQ) reserve for the CDQ fisheries.
Regulations governing the management
of the CDQ and PSQ reserves are set
forth at § 679.30 and §679.31.

After subtraction of the CDQ reserves,
the remainder of the non-specified
reserve is not designated by species or
species group, and any amount of the
reserve may be reapportioned to a target
species or the “other species” category
during the year, providing that such
reapportionments do not result in
overfishing.
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Regulations at § 679.20(c)(2)(ii)
require that one-fourth of each proposed

the Council, to limit the amount of
pollock that may be taken in the

BSAI pollock TAC to the directed
fishery for pollock with nonpelagic

ITAC amount and apportionment directed fishery for pollock using trawl gear. The action is necessary to N\
thereof (not including the first seasonal  nonpelagic trawl gear. At its June 1998  reduce unnecessary bycatch in the 1999
allowance of pollock), one-fourth of meeting, the Council adopted pollock fishery and to carry out the
each prohibited species catch (PSC) management measures that, if approved  Council’s intent for this fishery. For
allowance established under §679.21. by NMFS, would prohibit the use of further discussion of this action see the
and the first seasonal allowance of nonpelagic trawl gear in the directed proposed 1999 harvest specifications for
poilock TAC become effective 0001 fishery for pollock and reduce specified BSAI groundfish published in the
hours, A.lLt. January L onan interim  prohibited species bycatch limits by Federal Register on December 30, 1998.
basis and remain in effect until amounts equal to anticipated savings in
superseded by the final groundfish bycatch or bycatch mortality that would Interim 1999 BSAI Groundfish Harvest
harvest specifications. . be expected from this prohibition. The  Specifications
A proposed rule was published in the  Coynej] did not take specific action to : e
Federal Register on November 9, 1998, 3115cate zero amounts of pollock to the Table 1 provides interim TAC and
(63 FR 60288) that would implement 1999 directed fishery for pollock with CDQ amounts and apportionments
measures to mitigate effects of the Atka nonpelagic trawl gear under thereof. Regulations at § 679.20(c)(2)(ii)
mackerel fishery on Steller sea lion §679.20(a) (5) (1) (B) because do not provide for an interim
critical habitat. NMFS anticipates that a unplémentation of the Council’s June specification for the non-trawl sablefish
final rule will be effective by January 20, action in time for the 1999 fishery was CDQ reserve or for sablefish managed
t1|_51399. ti}l‘le start Ofltlhe 199?_ﬁﬂ‘awtlhseis&:' asswned. under the Individual Fishing Quota
at will seasonally apportion the . - management plan. As a result,
mackerel TACs and revise the interim NMFS recognizes that the Council's gf%g for &ee m,,.frawl allocation of
specifications for this species. Pﬂ%ﬁ‘:"g’:ﬁg‘"“ S the e of CDQ sablefish and sablefish harvested
Apportionment of Pollock TAC to gzllock ?ishery wigﬁax:ot be effectivein  “ith fixed gear is prohibited until the
Vessels Using Nonpelagic Trawl Gear time for the 1399 pollock “A" season effective date of the Final 1999
Regulations at § 679.20(a) (5)(i) (B) fishery that starts on January 20. Groundfish Specifications.
authorize NMFS, in consultation with Therefore, NMFS allocates 0 mt of the
TABLE 1.—INTERM 1999 TAC AMOUNTS FOR GROUNDFISH AND APPORTIONMENTS THERE FOR THE BERING SEA AND
ALEUTIAN ISLANDS MANAGEMENT AREA 12
. Species and component Area and/or ?ear Interim Interim
N (if applicable) (if appiicable) TAC coQ
Pollock2
inshore BS 197,012
Catcher/processor BS 167,610
Mothership BS 39,402
cobQ ... BS ...... 46,575
Inshore Al 10,067
Catcher/processor Al 8,054
Mothership Al 2,013 N
cDQ Al 2,380
inshore BogDist 423
Catchier/processor BogDist 338
Mothership -| BogDist 85
coa BogDist 100
Total Pollock 415,005 49,085
Pacific Cod3 Jig 893
H/L & Pot 22,759
Trawl C/Vs 10,487
Trawl C/Ps 10,487
cbQ 3,938
Total Pacific cod 44,625 3,938
Sablefish4s BS-Trawl 138 12
BS-H/L & Pot N/A N/A
Al-Trawl 73 6
Al-HA & Pot N/A N/A
Total Sablefish 21 18
Atka mackerel & Western Al 5,738 506
s el &
ermn 3,166
Jig gear 32 /A\
Other gear 3,135
Total Atka mackerel 13,664 1,205
Yellowfin sole BSAI 46,750 4,125
Rock sole ‘| BSAI 21,250 1875
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TABLE 1.—INTERIM 1999 TAC AMOUNTS FOR GROUNDFISH AND APPORTIONMENTS THERE FOR THE BERING SEA AND
ALEUTIAN ISLANDS MANAGEMENT AREA 1 2—Continued

77
Species and component Area and/or gear Interim Interim
(if applicable) (if applicable) TAC cbQ

Greenland turbot BS 2,136 188

Al 1,052 93

Total Greenland turbot 3,188 281

Arrowtooth flounder BSAIl 3,400 255
Flathead sole BSAl 21,250 1,875 -

Other fiatfish7 .. BSAl : X 19,005 1,677

Pacific ocean perch .. BS : ; 298 26

’ Western Al 1,186 105

CNMral Al ....ociiiiinrsinvecrnionssssssrasassionsesssssonsessssasessassensonntse 733 65

Eastem Al 652 57

Total Pacific ccean perch 2,869 253

Other red rockfish8 .. | BS 57 5

Sharpchin/Northem Al 899 79

Shontraker/Rougheye .. Al 205 18

Other rockfish® ...... BS 78 7

Al 146 13

Total other rockfish 224 20

Squid BSAI 419 31

Other SPecies 10 ........cccniniicrsesaissssisoniosssssasssssasensss BSAI 5,483 411

Non-specified CDQ reserve BSAI 123

Total interim TAC 601,668 65,246

' Amounts are in metric tons. These amounts apply to the entire Bering Sea (BS) and Aleutian Islands (Al) area unless otherwise specified.
With the exception of pollock, and for Dpurposes of these specifications, the BS includes the Bogosiof District (BogDist).

2 After subtraction of th%'pollodc COQ amount (10 percent of the TAC) and the incidental catch allowance (6 percent of the remainder of the
TAC), the ITAC amounts of pollock for each subarea or district are then divided into A and B seasonal allowances. (See §679.20(a)(5)(i).) For
the BS subarea, the A and B seasonal apportionments are 45 and 55 percent of the pollock [TAC amounts, respectively. The Al subarea and the

oslof District receive 100 percent of their respective ITAC seasonal allowances during the A season with the remainder of the respective
: ‘TAG seasonal affowance during the B season. Component allocations of the ITAC amounts are 50 percent for the Inshore, 40 percent for listed
catcher/processors, and 10 percent to vessels delivering to Motherships. The first seasonal allowance of the pollock component allocations are in
effect on January 1 as an interim TAC. NMFS, under regulations at §679.20(a)(5)(i}(B), aflocates 0 mt of pollock to nonpelagic trawl gear. This
?cﬁw'on is base ; # on l(l:g':‘nglhinwnt to prohibit the use of nonpelagic trawl gear in 1999 because of concems of unnecessary bycatch with bottom
rawl gear in the ery.

3 After subt n of the reserves, the ITAC amount for Pacific cod is allocated 2 percent to vessels using jig gear, 51 percent to H/L gear, and
47 7%emem to Trawl. The Pacific cod allocation to trawl gear is split evenly between catcher vessels and catcher/processor vessels (See
§6 .20(a)(7? i)). Pacific cod ITAC seasonal apportionments to v s using or pot gear are not reflected in the interim TAC amounts. One-
fourth of the ITAC gear apportionments are in effect on January 1 as an interim TAC.

Sablefish gear allocations are as follows: In the BS subarea, trawl gear is allocated 50 percent and H/L and pot gear is allocated 50 percent
of the TAC. In the Al subarea, trawl gear is allocated 25 percent, and and pot gear is allocated 75 percent of the TAC (See §679.20(a)(4)(if#)
and (iv)). Fifteen percent of the sablefish trawl gear allocation is placed in the nonspecific reserve. One-fourth of the ITAC amount for traw! gear
is in effect January 1 as an interim TAC amount. )

SThe sablefish H/L gear fishery is managed under the IFQ program and subject to regulations contained in subpart D of 50 CFR part 679.
Twenty percent of the sablefish and pot gear final TAC amount will be reserved for use by CDQ participants. (See §679.31(c).) Existing reg-
ulations at §679.20(c; 2)(d) do not provide for an interim specification for the CDQ sablefish reserve or for an interim specification for sablefish
managed under the | pr%gram. In addition, in accordance with §679.7Q&3). retention of sablefish caught with fixed gear is prohibited unless
the harvest is authorized under a valid IFQ permit and IFQ card. In 1999, IFQ pemits and IFQ cards will not be valid prior to the effective date of
the 1898 final specifications. Thus, fishing for sablefish with fixed gear is not authorized under these interim specifications. See subpart D of 50
CFR part 679 and §679.23(g) for guidance on the annual allocation of IFQ and the sablefish fishing season.

8Regulations at §679.20 (a)(8) require that up to 2 percent of the Eastem Al area ITAC be allocated to the jig gear fleet. The amount of this
allocation is 1 percent and was determined by the Council based on anticipated harvest capacity of the Jig gear fleet. The jig gear allocation is

not agpomoned bx season.

7“Other flatfish” includes all flatfish species except for Pacific halibut (a prohibited species), flathead scle, Greenland turbot, rock sole,
arrowtooth flounder, and yellowfin scle. ~

8“Qther red rockfish” includes shortraker, rorl:gheye, sharpchin, and northern rockfish in the BS subarea.

9"hOther rockfish™ includes all Sebastes and Sebastolobus species except for Pacific ccean perch, sharpchin, northem, shortraker, and
rougheye rockfish. .

lilg"Olher species” includes sculpins, sharks, skates, eulachon, smelts, capelin, and octopus.

11 Fifteen percent of the groundfish CDQ reserve established for squid, arrowtooth flounder, and “other species” is allocated to a non-specific
CDQ reserve ( §679.31(g))-

- Pollock Allocations Under the AFA

The AFA specifies the manner in

s which the BSAI pollock TAC must be
‘ illocated among industry components.

Under section 206 of the AFA, 10
percent of the BSAI pollock TAC is
allocated as a directed fishing allowance

to the CDQ program. The remainder of
the BSAI pollock TAC, after the
subtraction of an allowance for the
incidental catch of pollock by vessels
harvesting other groundfish species, is
allocated: 50 percent to catcher vessels
harvesting pollock for processing by the
inshore component, 40 percent to listed

catcher/processors and listed catcher
vessels harvesting pollock for
processing by listed catcher/processors
in the offshore component. and 10
percent to catcher vessels harvesting
pollock for processing by listed
motherships in the offshore component
(Table 1). For 1999, NMFS has proposed
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an incidental catch allowance of 6 to vessels for processing by offshore Limitation Zones (see § 679.2) of the BS
percent of the pollock TAC after catcher/processors be available for subarea, and for Pacific halibut and
subtraction of the 10 percent CDQ harvest only by offshore catcher vessels  Pacific herring throughout the BSAL
reserve. The considerations leading to harvesting pollock for processing by Regulations under § 679.21(¢) authorize
this proposal are discussed in the offshore catcher/precessors listed in the apportionment of each PSC limit
proposed 1999 harvest specifications for section 208(b). Third, section 210(e){1)  into PSC allowances for specified
BSAI groundfish which was published ~ prohibits any particular individual, fishery categories. Under
in the Federal Register on December 30, corporation, or other entity from §679.21(¢)(1)(i), 7.5 percent of each PSC
1998. h:!rz:stting 2 totallff ore _tllg; lt7 -5b limit specified for halibut, crab, and

. nt of the pollock available to be i .

The AFA also contains three specific Poroasted in the dizcetad pollock Salmont:_ls reserw:ic:i a2, gséQ reserve for

pollock allocations that must be fishery. The interim allocations and use by the groundfis. program.
specified annually. First, paragraph catch limits are equal to the proposed Regulations at § 679.20(c)(2)(ii)
208(e)(21) of the AFA specifies that pollock “A" season specifications set require that one-fourth of each proposed
catcher/processors qualifying to fish for gyt jn Table 2 of the proposed PSC and PSQ allowance be made
pollock under this paragraph are specifications. available on an interim basis for harvest

prohibited from harvesting in the . . at the beginning of the fishing year,
aggregate a total of more than one-half ~ Interim Allocation of PSC Limits for until superseded by the final harvest

(0.5) percent of the pollock allocated to Crabt Halibut, and Herring specifications. The fishery specific
vessels for processing by offshore Under §679.21(e), annual PSC limits  interim PSC allowances for halibut and
catcher/processors. Second, section are specified for red king crab, crab are specified in Table 2 and are in

210(c) of the AFA requires that not less  Chionoecetes {C.) bairdi Tanner crab, effect at 0001 hours, A.L.t., January 1,
than 8.5 percent of the pollock allocated and C. opilio crab in applicable Bycatch  1999.

TABLE 2.—INTERIM 1999 PROHIBITED SPECIES BYCATCH ALLOWANCES FOR THE BSAI TRAWL AND NON-TRAWL

FISHERIES
Prohibited species and zone
Trawl Fisheries Hering | Ao KIng | ¢, gpifio C. bairdi (animals)
. Halibut mortality (mt) BSAI mt animals (animals;
d &one 1 cosLz= Zone 11 Zone 2?

Yellowfin sole 232 66 4.625 759,656 63,898 221,487
Rock solefoth.flat/flat scle3 ......ccceurnn. | 184 5 24,688 187,313 68,462 73,829
RKCSS 4 10,000
Turbot/sablefish/arrowtcoth S 10406 | .cooveecnerreeee | e
Rockfish we |17 2 10,406 | ..ccoveeeverernnene 1,448
Pacific cod .. as8 5 3,469 31,219 30,808 40,327
Midwater trawl pollock . 305 cresenserussanane
Polloci/Atka/cther® ...... oo | 81 38 3,469 41,625 10,269 97,198

Total Trawl PSC .......ccoveerecnsssscnns 873 421 46,250 1,040,625 173,437 434,288
Non-Trawl Fisheries -

Pacific cod 187

Other non-trawl ..... 21

Groundfish pot & jig . exempt

Sablefish heok & line exempt

Total Non-Traw ..... . | 208
PSQ Reserve? 8 e 3,750 84,375 14,063 35,212
Grand Total .....cenninencrenseces | 1,169 . 421 50,000 1,125,000 187,500 469.5C0

1 Refer to § 679.2 for definitions of areas.

2¢. gfﬂio Bycatch Limitation Zone. Boundaries are defined at § 679.21(e)(7)(iv)(B).

3Rock sale, other flatfish, and flathead sole category.

4The Council at its October 1998 meeting allocated 10,000 red king crab to the RKCSS (§ 679.21(e)(3)(ii)(B)).

SGreenland turbot, arrowtooth flcunder, and sablefish fishery category.

8 Pallock other than pelagic trawl potlock, Atka mackerel, and “other Species” fishery category.

7With the exception of hering, 7.5 percent of each PSC Emit is allocated to the multi-species CDQ program as PSQ reserve. The PSQ -e-
serve is not allocated by fishery, gear or season. ’

NMFS will issue fishery closures closures based on the final 1999 harvest species in the BSAI Non-pollock
based on these interim specifications if ~ specifications. groundfish that is delivered to listed
the Regional Administrator, Alaska . catcher/processors by catcher vessels
Region, NMFS, determines that interim ﬁlr:tz;t;:ms for Other Fisheries Under would bz deducted from the open
TAC amounts are required as incidental access groundfish allocations and w auld
catch to support other anticipated Section 211(b)(2)(A) of the AFA not be deducted from the 1999 interun
groundfish fisheries or if the PSC prohibits listed catcher/processors from  barvest limits for the listed catcher’
allowance for a fishery has been harvesting more than a specified processors. Except for Atka mackerel.

reached. NMFS may also issue other amount of each non-pollock groundfish  the catch limitations specified for the
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listed catcher/processors are equivalent
to the percentage of non-pollock
groundfish harvested in the non-pollock
fisheries by the listed catcher/processors
and those listed under section 209 of the
AFA during 1995, 1996, and 1997. The
groundfish harvest amounts by these
vessels in the BSAI from 1995 through
1997 are shown in Table 3. These data
were used to calculate the relative
amount of non-pollock groundfish TACs
harvested by listed catcher/processors
in the non-pollock fisheries, and then
used to determine the proposed harvest
limits for non-poliock groundfish by
listed catcher/processors in the 1999
BSAI fisheries.

These annual limits may be higher
than the interim TAC, which is 25
percent of the ITAC. If the interim TAC
is less than the listed catcher/processor
limit then the listed catcher/processors
would be prohibited from exceeding a
harvest amount greater than the interim
TAC as specified in Table 1. However,
listed catcher/processors are not
restricted to 25 percent of their 1999
limit (Table 3) under the interim TAC
specifications.

NMFS intends to establish by
emergency rule inseason authority
necessary to manage the harvest of
groundfish by listed catcher/processors
so that the 1999 non-pollock harvest

limits are not exceeded. Under the
emergency rule authority, NMFS likely
will limit directed fishing by the listed
catcher/processors to Atka mackerel,
Pacific cod, and yellowfin sole. The
interim 1999 harvest limits for other
species may not be sufficient to allow
for both a directed fishery-and for
incidental catch requirements in other
directed fisheries. NMFS intends to
manage conservatively the listed
catcher/processor harvest limitations
consistent with the intent of the AFA to
limit the ability of these vessels to
redistribute fishing effort into non-
polleck fisheries in which they have not
historically participated.

TABLE 3.—INTERM HISTORICAL CATCH RATIO, 1999 AGGREGATE CATCH LIMITS, AND 1999 CATCH LIMITS FOR VESSELS
LiISTED UNDER SECTION 208 OF THE AMERICAN FISHERIES ACT *

1995~1997 1999
rarget e ” TG, | "R
arget species Total | Available . avaflav’e >
Ratio 3 to trawl limit4
catch TAC C/Ps
Atka mackere! & Eastem AVBS

Central Al 0.115 19,040 2,190
Western Al 0.200 22,950 4,590
Arrowtooth flounder ...... BSAl 788 36,873 0.021 13,600 201
Other flatfish BSAI 12,145 92,428 0.131 76,019 9,989
Flathead sole BSAl 3,030 87,975 0.034 85,000 2,927
Greenland turbot .| Al 31 6,839 0.005 4,208 19
BSAl 168 16,911 0.010 8,543 85
/7 \Other species BSAl 3,551 65,925 0.054 21,930 1,181
Pacific Cod trawi ® BSAIl 13,647 51,450 0.263 41,948 11,045
Pacific ocean perch7 BSAI 58 5,760 0.010 1,180 12
Central Al g5 6,195 0.018 2,933 45
Eastem Al 112 6,265 0.018 2,610 47
Western Al 356 12,440 0.029 4,743 136
Other rockfish . | Al 95 1,924 0.049 582 29
BS 39 1,026 0.038 314 12

Rock sole BSAI 14,783 202,107 0.073 85,000 6,20
Sablefish trawl® Al 1 1,135 0.001 293 -0
B8S 8 1,736 0.005 553 3
Sharpchin/Northem Al 1,034 13,254 0.078 3,596 280
Squid BSA! 7 3,670 0.002 1,675 3
Shortraker/Rougheye Al 68 2,827 0.024 314 8
Other red rockfish BS 75 3,034 0.025 227 6
Yellowfin sole BSAl 123,003 | 527,000 0.233 | 187,000 43,646

1The AFA specifies the manner in which the BSAI poflock TAC must be allocated among industry components and prohibits catcher/proe-

essors listed under

and those listed under section 209 relative to the t

Amounts are in metric tons.

ragraphs 1-20 of section 208(e) fram exceeding the historical n fpr
o available in the offshore oompom in BSAI groundfish ﬁsheri@gyin 1995, 1986, and 1997.

2For further definitions of target species see Table 1.

3The ratio is calculated

4The 1999 harvest limit for listed catcher/processors is calculated b

1o trawl catcher/processo
Sin section 211(b)(2)
i 11.5 percent of

erel in excess of the available

IS.
(C) of the AFA, catcher/processors listed irkraragra
AC in the Central

dividing the total catch by the available TAC. .
y multiplying the historic catch ratio by the 1999 proposed ITAC available

1-20 of section 208(e) are t’[..:erohil:vitec:i from harvesting Atka mack-
eutian Islands area and 20 percent in

offock

arvest percentages by such catcher/processors

Westemn Aleutian Islands area. it is

prohibited for listed catcher/processors to harvest Atka mackerel in the Eastem Aleutian Islands and Berir:g’Sea subarea.

SFor Pacific cod, 47 percent of the ITAC is allocated to trawl, and of that 50 percent is available for cat

er/processors. Separate catcher/proc-

essor and catcher/vessel allocations became effective in 1997, therefore only data from 1997 was used to calculate the historic ratio.
' wporﬁonnwnts to westemn, central, and eastem Aleutian Islands subareas began in 1996, therefore only data from 1996 and 1997 was used
o calcu

late the historic ratio.

825 percent of the Sablefish ITAC is allocated to trawl in the Al subarea, 50 percent is allocated to trawl in the BS subarea.

Section 211(b) (2)(A) of the AFA

. prohibits listed catcher/processors from

harvesting more than a specified
amount of each prohibited species in
the BSAIL These amounts are equivalent

to the percentage of prohibited species
bycatch limits harvested in the non-
pollock fishery by the listed catcher/
processors and those listed under
section 209 during 1995, 1996, and

1997. Prohibited species amounts

" harvested by these catcher/processors in

BSAI non-pollock fisheries from 1995
through 1997 is shown in Table 4. These
data were used to calculate the relative
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amount of prohibited species bycatch
limits harvested by listed catcher/
processors, and then used to determine
the proposed prohibited species harvest
limits for listed catcher/processors in
the 1999 non-pollock fisheries.
Regulations at § 679.21(e)(7)(vii) and
(viii) do not provide for fishery-specific
management of the salmon bycatch
limits. Therefore, NMFS is not
including salmon catch limits for the
listed catcher/processors during 1999.

The Council at its November 1998
meeting proposed that prohibited
species caught by listed catcher/
processors and listed catcher vessels
while fishing for pollock accrue against
either the midwater poliock or the
pollock/Atka mackerel/other species
fishery categories (Table 2). However,
PSC that is caught by listed catcher/
processors participating in groundfish
fisheries other than pollock (Table 3),
shall accrue against the 1999 PSC limits

for the listed catcher/processors as
outlined in section 211(b)(2)(B) of the
AFA (Table 4). The emergency rule
being prepared by NMFS to manage the
AFA harvest limitations specified for
listed catcher/processors will provide
authority to close directed fishing for
groundfish to the listed catcher/
processors once a 1999 PSC limitation
listed in Table 4 is reached.

TABLE 4.~PROPOSED PSC LiMITS FOR VESSELS LISTED UNDER SECTION 208 OF THE AMERICAN FISHERIES ACT 1

oSG coect 1995-1997 1999 PSC | 4500
species available to Nt
‘ PSCecatch | Total PSC | Ratioz |  C/Ps limit >
Halibut mortality . 955 11,325 | 0.084 3,492 294
Herring 62 5137 | 0.012 1,685 20
Red king crab ...... 7,641 473,750 | 0.016 185,000 2,984
C. bairdi
Zone 1 385978 | 2,750,000 0.140| 693,750 | 97372
Zone 2 406,860 |  8,100,000| 0050| 1737,150| 87,256
C. opilio 2,323,731| 15139,178| 0.153| 4,162,500 | 638,907

'The AFA specifies the manner in which the BSAI pollock TAC must be allocated among industry components and prohibits catcher/proc-

essors listed under sections 1-20 of section 208(e) from exceeding the historical harvest percentages of prohibited spec

ies by such caicher/proc-

essors and those listed under section 209 relative to the total available in the offshore component in BSAI groundfish fisheries in 1995, 1996,

and 1997. Amounts are in metric tons.

2The ratio is calculated by dividing the PSC catch by the total PSC available.
SThe 1999 prohibited species catch limit for fisted catcher/processars is calculated by multiplying the historic ratio by the PSC available in

1999. The 1999 PSC [imit is based on an annual amount and is not reduced on an interim basis.

Classification

This action is authorized under 50
CFR 679.20 and is exempt from review
under E.O. 12866.

Pursuant to section 7 of the
Endangered Species Act, NMFS has
completed a consultation on the effects
of the pollock and Atka mackerel
fisheries on listed and candidate
species, including the Steller sea lion,
and designated critical habitat. The
biological opinion prepared for this
consultation, dated December 3, 1998,
concludes that the pollock fisheries in
the BSAI and the GOA jeopardize the
continued existence of Steller sea lions
and adversely modify their designated
critical habitat. The biological opinion
contains reasonable and prudent
alternatives (RPAs) to mitigate the
adverse impacts of the pollock fisheries
on Steller sea lions. Specific measures
necessary to implement the RPAs were
discussed at the December 1998 Council
meeting. On December 16, 1998, NMFS
issued revised reasonable and prudent
alternatives based on the Council’s
recommendations adopted during its
December meeting, which adhere to the
principles identified in the December 3,
1998, Biological Opinion. NMFS will
implement measures necessary to
comply with the RPAs prior to the start
of the 1999 pollock trawl fishery. If
these measures are not in place by the

scheduled regulatory opening on
January 20, 1999, then NMFS will close
the pollock trawl fishery.

NMFS also initiated consuitation on
the effects of the 1999 BSAI groundfish
fisheries (excluding pollock and Atka
mackerel) on listed and candidate
species, including the Stelier sea lion
and listed seabirds, and on designated
critical habitat. The Biological Opinion
prepared for this consultation, dated
December 22, 1998, concludes that
groundfish fisheries in the BSAI
(excluding pollock and Atka mackerel)
are not likely to jeopardize the
continued existence of the listed and
candidate species, or to adversely
modify designated critical habitat.

NMFS has also initiated consultation
on the effects of the 1999 BSAI
groundfish fisheries on listed and
candidate species, including the Steller
sea lion and listed seabirds, and on
designated critical habitat. This
consultation will be concluded priot to
the start of fishing on January 1, 1999,
under the 1999 interim specifications.
Pending determinations under this
consultation, NMFS may initiate
emergency rulemaking to mitigate any
adverse impacts resulting from the BSAI
groundfish fisheries on listed and
candidate species and designated
critical habitat.

The Assistant Administrator, NMFS
(AA), finds for good cause under 5

U.S.C. 553(b) (B) that the need to
establish interim total allowable catch
levels and other management measures
for fisheries in the BSAI, effective on
January 1, 1999, makes it impracticable
and contrary to the public interest to
provide prior notice and opportunity for
public comment on this rule. Likewise,
the AA finds for good cause under 5
U.S.C. 553(d)(3) that the need to .
establish interim TACs levels and other
management measures in the BSAI,
effective January 1, 1999, makes it
impractical and contrary to the public
interest to delay the effective date of the
limits and measures for 30 days.
Regulations at § 679.20(c)(2) require
NMFS to specify interim harvest
specifications to be effective on January
1 and remain in effect until superseded
by the final specifications in order for
the BSAI groundfish fishing season to
begin on January 1 (see §679.23).
Without interim specifications in effect
on January 1, the groundfish fisheries
would not be able to open on that date,
which would result in unnecessary
closures and disruption within the
fishing industry. Because the stock
assessment reports and other
information concerning the fisheries in
the BSAI became available only
recently, NMFS is not able to provide an
opportunity for comment on the interim
specifications. NMFS dnticipates that
the interim specifications will be in

(A\
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effect for only a short period of time
before they are superseded by the final
specifications. The proposed 1999
harvest specifications for groundfish of
the BSAI were published in the Federal
Register on December 30, 1998 and
provide the opportunity for public

comment. The interim specification will
be effective January 1, 1999.

Because these interim specifications
are not required to be issued with prior
notice and opportunity for public
comment, the analytical requirements of
the Regulatory Flexibility Act do not
apply. Consequently, no regulatory
flexibility analysis has been prepared.

Authority: 16 U.S.C. 773 et seq., 1801 et
seq., and 3631 et seq.

Dated: December 28, 1998.
Gal'y C. MadOCk’
Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.
[FR Doc. 98-34728 Filed 12-28-98; 4:23 pm]

BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE

/ ™ National Oceanic and Atmospheric

Administration

50 CFR Part 679

[Docket No. 990113011-8011-01; L.D.
010699A]

RIN 0648-AMO0S

Fisheries of the Exclusive Economic
Zone Off Alaska; Observer and
Inseason Management Requirements
for Pollock Catcher/Processors

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Emergency interim rule; request
for comments.

SUMMARY: NMFS issues an emergency
interim rule to establish additional
observer coverage requirements for 20
catcher/processor (C/P) vessels
identified in the American Fisheries Act
(AFA). NMFS also is establishing
inseason authority to manage the non-
pollock harvest limitations required
under the AFA for these 20 vessels.
These actions are necessary to monitor
and manage the harvest of the listed
C/Ps. Their goal is to comply with the
intent of the statutory provisions
promulgated under the AFA for these
vessels in 1999.

DATES: Effective January 20, 1999,
through July 19, 1999. Comments must
be received by February 8, 1999.
ADDRESSES: Comments may be sent to
Sue Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, P.O.
Box 21668, Juneau, AK 99802, Attn:
Lori Gravel, or delivered to the Federal
Building, 709 West 9th Street, Juneau,
AK. Copies of the Environmental
Assessment prepared for this emergency
rule may be obtained from the same
address.

FOR FURTHER INFORMATION CONTACT: Sue
Salveson, 907-586-7228.
SUPPLEMENTARY INFORMATION: MFS
manages the U.S. groundfish fisheries of
the Bering Sea and Aleutian Islands
management area (BSA]) in the
Exclusive Economic Zone (EEZ)
pursuant to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP). The North Pacific Fishery
Management Council (Council)
prepared the FMP pursuant to the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), 16 U.S.C.
1801, et seq. Regulations implementing

the FMP appear at 50 CFR part 679.
General regulations at 50 CFR part 600
also apply.

On October 20, 1998, the President
signed the AFA into law. The AFA
specifies the manner in which the BSAI
pollock fishery must be managed. as
well as measures to limit activity of
pollock vessels in non-pollock fisheries.
Section 208(e)(1) through (20) of the
AFA lists C/Ps that are subject to
specific harvest limitations for pollock
and non-pollock species starting in 1999
(listed C/Ps). These harvest limitations
will be established for 1999 as part of
the 1999 groundfish specification
process authorized under regulations at
50 CFR §679.20. NMFS must
implement additional observer coverage
and inseason management authority
necessary to monitor and manage these
harvest limitations at the start of the
1999 fishing season. By regulation, the
fishing season begins on January 20,
1999. At its November 1998 meeting,
the Council recommended that these
measures be implemented by emergency
rule. The justification for, and a
description of, these measures are
discussed below.

Observer Coverage for Listed C/Ps

For the 1999 fishing year, section
211(b)(6) of the AFA requires only those
listed C/Ps that are approved to
participate in the 1999 multispecies
groundfish community develop quota
(MSCDQ) program to carry two
observers and weigh catch on a scale on
board approved by NMFS. For the 2000
fishing year, the AFA statutory
provisions state that all 20 listed C/Ps
shall (1) have two observers aboard at
all times while groundfish are being
harvested, processed, or received from
another vessel in any fishery under the
authority of the Council; and (2) weigh
their catch on board on a NMFS-
approved scale while harvesting
groundfish in fisheries under the
Council’s authority.

CDQ groups have proposed that
twelve of the twenty listed C/Ps
participate in the 1999 MSCDQ
program. The AFA requires that each of
these 12 vessels that is approved to
participate in the 1999 MSCDQ program
have two observers aboard and weigh its
catch on NMFS-approved scales at all
times the vessel is used to fish for
groundfish in 1999. These additional
observer coverage requirements under
the AFA for listed C/Ps do not change
current observer coverage requirements
for these vessels during their
participation in the 1999 MSCDQ
fisheries.

Current regulations at 50 CFR §679.50
require the remaining eight listed C/Ps

to have only one observer aboard at all
times the vessel is used to fish in 1999.
NMFS does not believe that one
observer can adequately monitor the
catch and associated harvest limitations
specified for the listed C/Ps.
Furthermore, a contract implementing a
fishery cooperative under section 210 of
the AFA among listed C/Ps and catcher
vessels eligible to deliver pollock to
listed C/Ps was filed with the Council
and the Secretary of Commerce on
December 20, 1998. NMFS believes that
the reliance on observer data for
compliance monitoring and on
management of pollock catch amounts
taken by listed C/Ps in the directed
fishery for pollock or as incidental catch
in non-pollock fisheries becomes
increasingly important under such a
fishery cooperative. Under a fishery
cooperative, contract agreements would
be established that essentially allocate
specific amounts of pollock to
individual vessels for purposes of
directed fishing. Amounts of the non-
pollock groundfish harvest limitations
specified for the listed C/Ps also would
be allocated under the fishery
cooperative among individual vessels.
Although NMFS does not intend to
actively manage individual vessel
groundfish harvests under the
cooperative, it is challenged to ensure
that overall groundfish or prohibited
species catch harvest limitations are not
exceeded and that the incidental catch
of pollock taken in non-pollock
groundfish fisheries is not credited
against the pollock directed fishing
allowance established under section
206(b) of the AFA for vessels harvesting
pollock for processing by the listed
C/Ps. To meet these management
challenges, more than one observer
must be aboard to sample and provide
information on an increased number of
hauls. NMFS, therefore, is
implementing by this emergency
interim rule a requirement that two
NMFS-certified observers be aboard
each of the 20 listed C/Ps at all times the
vessel is used to fish for groundfish in
the EEZ off Alaska.

In addition to the requirement that
each listed C/P carry two NMFS-
certified observers, NMFS requires that
at least one of the observers aboard each
listed C/P have successfully completed
the additional training necessary to be
certified to observe in the MSCDQ
fisheries. This requirement for at least
one MSCDQ-certified observer is
necessary to ensure that the compliance
monitoring role of the observers aboard
the listed C/Ps can be successfully
accomplished. The AFA (section 211(b))
requires that the C/Ps abide by harvest
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limitations that apply only to the C/Ps.
In order to monitor and enforce these
newly imposed limitations, observers
with more experience and training must
be aboard C/Ps. NMFS-certified MSCDQ
observers have that experience and
training. MSCDQ observers receive
special training in sampling for species
composition in situations where bycatch
may be limiting, in working with vessel
personnel to resolve access to catch and
other sampling problems, and in using
flow scales for catch weight
measurements. Monitoring by MSCDQ-
certified observers is essential for
accurate catch accounting, given the fact
that a fishery cooperative has been
established and that the potential exists
for fishing to be curtailed when either
groundfish or prohibited species harvest
limitations specified for listed C/Ps have
been reached.

Under this emergency interim rule,
only one of the two observers is
required to be MSCDQ certified so that
the supply of these observers to the
MSCDQ program is not jeopardized in
1999. NMFS notes that subsequent
rulemaking establishing observer
coverage requirements for listed C/Ps
after 1999 could require both observers
to be MSCDQ certified. Also, the
MSCDQ-certified observer required by
this emergency rule is not required to be
trained as a “lead CDQ observer” as
described at 50 CFR §679.50(h) (1)(i) (E).
A detailed discussion on the
justification for additional observer
training and certification criteria for
individual vessel monitoring programs
was provided both in the preamble to
the proposed rule (62 FR 43866, August
15, 1997) and in the preamble to the
final rule (63 FR 30381, June 4, 1998)
implementing the MSCDQ program.

Inseason Authority to Manage Listed
C/P Harvest Limits

Congress was concerned that, given
the ability to form fishery cooperatives
in 1999, listed C/Ps may utilize the
benefits realized from fishery
cooperatives and enter into or increase
fishing effort in fisheries other than the
pollock fishery. Section 211(b) of the
AFA seeks to protect non-pollock
fisheries from major and non-traditional
redistributed fishing effort by listed
C/Ps. To accomplish this, provisions
under section 211(b)(2) establish harvest
limitations for non-pollock groundfish
and prohibited species that apply to
listed C/Ps and that are based on
historical catch amounts. These harvest
limitations will be specified in the 1999
proposed, interim, and final BSAI
groundfish specifications under 50 CFR
§679.20. Many of these harvest
limitations are small amounts of fish

that will not support a directed fishery
for those species or species groups.

Current regulations do not clarify the
inseason action NMFS will implement
to maintain the harvest of non-pollock
by listed C/Ps within specified harvest
limitations mandated by the AFA under
section 211 (b). With clarification under
this emergency rule, NMFS announces
its intent to set a directed fishing
allowance and close a groundfish
species to directed fishing by the listed
C/Ps when a harvest limitation specified
for that species has been or will be
reached. Additionally, NMFS lacks the
regulatory authority to apply a directed
fishing closure only to the 20 listed
C/Ps when one or more of these non-
pollock species may be available to
directed fishing by other vessels.
Furthermore, NMFS lacks regulatory
authority under § 679.21(e)(7) to close
directed fishing for all non-pollock
groundfish by the listed C/Ps if NMFS
determines that these vessels have
reached a prohibited species harvest
limitation.

This action is necessary to provide
NMFS with the inseason management
tools necessary to ensure that the
management of specified harvest
limitations will minimize the potential
of a limit being exceeded while
optimizing the opportunity to harvest
the pollock directed fishing allowance
allocated to vessels under section
206(b)(2) of the AFA for processing by
the listed C/Ps.

Under this emergency rule, NMFS
will establish directed fishing
allowances for the non-pollock
groundfish harvest limitations when it
appears that one or more of these
amounts have been or will be reached.
The attainment of a non-pollock
groundfish or prohibited species harvest
limitation established under section
211(b)(2) of the AFA will not prohibit
the listed C/Ps from participating in the
directed fishery for pollock with pelagic
trawl gear. However, the attainment of
a non-pollock groundfish species
harvest limitation established under
section 211(b)(2) of the AFA will
prohibit the listed C/Ps from
participating in the directed fishery for
that species. Also, the attainment of a
prohibited species harvest limitation
while fishing for non-pollock
groundfish species will result in the
closure of the applicable area to directed
fishing for all non-pollock groundfish
species. Bycatch or bycatch mortality of
prohibited species taken by the listed
C/Ps while participating in the pollock
fishery will be credited against the
respective prohibited species bycatch
allowances specified for the pollock
fishery. Consistent with existing

regulations, attainment of a bycatch
allowance specified for the pollock
fishery will result in closure of a
specified area to directed fishing for
pollock with non-pelagic trawl gear.

NMFS anticipates that this emergency
rule will limit the listed C/Ps’
opportunity to participate in non-
pollock groundfish fisheries. For
example, in order for the listed C/Ps to
participate in a directed fishery for a
non-pollock groundfish species, the
specified harvest limit for this species
must be sufficiently large to support a
directed fishery by the listed C/Ps. If
NMFS determines that the amount is
not sufficiently large to supporta
directed fishery by the listed C/Ps,
directed fishing for the non-pollock
groundfish species will be closed. When
directed fishing for a non-pollock
groundfish species is closed, the listed
C/Ps may continue to retain amounts of
that species up to the maximum
retainable bycatch amounts established
in regulations at § 679.20(e) and (f).

Classification

The Assistant Administrator for
Fisheries, NOAA, has determined that
this rule is necessary to respond to an
emergency situation and that it is
consistent with the Magnuson-Stevens
Act and other applicable laws.

Because prior notice and opportunity
for public comment are not required for
this rule by 5 U.S.C. 553, or any other
law, the analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., are inapplicable.

This emergency interim rule has been
determined to be not significant for
purposes of E.O. 12866. .

NMFS finds that there is good cause
to waive the requirement to provide
prior notice and an opportunity for
public comment pursuant to authority
set forth at 5 U.S.C. 553(b)(B). This
action is necessary to implement the
requirements of the AFA as they relate
to the pollock fishery. Delaying the start
of the pollock fishery beyond its
scheduled regulatory start date of
January 20, 1999, would conflict with
investment-backed expectations of the
regulated community and could disrupt
supply of seafood products to U.S.
markets and consequently would be
contrary to the public interest. Likewise,
the need to avoid delaying the start of
the pollock season constitutes good
cause to waive, pursuant to authority set
forth at 5 U.S.C. 553(d)(3) the thirty-day
delay in effective date otherwise
required by 5 U.S.C. 553(d). In addition,
the regulated industry has been aware
that these new requirements would be
necessary since the October 1998
Council meeting and have had ample
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