AGENDA C-5

SEPTEMBER 1995
MEMORANDUM
TO: Council, SSC and AP Members
ESTIMATED TIME
FROM: Clarence G. Pautzke
Executive Director 3 Hours
DATE: September 20, 1995

SUBIJECT: Full Utilization and Discard Reduction
ACTION REQUIRED

(a) Review discussion papers on full utilization, improved retention, and harvest priority.
(b) Give staff direction on next steps.
(© Rock sole seasonal apportionments.

BACKGROUND

(a) Reports on Full Utilization, Improved Retention. and Harvest Priority

Last April we had this topic on the agenda, but never got to it. Three staff documents were available then, and
presentations were made to the SSC and AP, but they also did not have time to discuss the issues. The staff
documents are again included in your notebooks:

L. A working paper on the harvest priority program for the rock sole fishery (C-5(a)).

2, NOAA GC's opinion on harvest priority (C-5(b)).

3. A working paper on implementing increased retention and utilization in the BSAI rock sole and pelagic
trawl pollock fisheries (C-5(c)).

These documents were prepared at Council direction last December when the Council voted to move ahead with
a good, strong look at two main alternatives that would require either full retention of the target species in rock
sole and pollock fisheries, or full retention of all species in those two fisheries. Schedules included setting an
effective date of January 1, 1996 or 1997, or phasing in the program over three years to achieve 100% retention
in the third year after implementation. Three minimum percentages of target species harvest which must be
processed for human consumption would be analyzed: 50%, 70%, and 90%. These standards would apply to
the percentage of a delivery.

In addition to these improved retention and utilization options, the Council directed staff to analyze seasonal
apportionment of the rock sole TAC, with options of a 50/50 or 40/60 split into roe and non-roe seasons. The
Council also directed staff to develop a harvest priority program for the rock sole fishery, based in part on the
Cold Sea International proposal. These proposals are furnished in Appendix II to Item C-5(a).

I suggest we receive brief presentations from the authors of the staff documents, starting with NOAA-GC. Then
I would like to make a few observations and suggest a middle ground altemnative for your consideration.
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®) Give Staff Direction on Next Steps

I think the time may be right to move ahead in addressing waste and discards in North Pacific fisheries. The big
question is where to direct our efforts. We have been considering harvest priority for some time now, and I think
the proposers made a good faith effort in drawing up their proposal. It seems though, that every time we take a
good close look at the mechanics, we are faced with overwhelming hurdles, particularly the legal issue of appeals,
that cast a long shadow over potential successful implementation of a harvest priority program. I believe that
everyone would have liked to have made a go of the penalty box concept that we looked at several years ago, but
the data requirements for proof of unacceptable bycatches and the appeals problems combined to make the
program inoperable and we ended up with a rather anemic VIP program.

Over this next year or two, the Council will be considering some very big issues, but will not have all that much
staff, either working for the Council directly or for other agencies, to pour on the analyses. One of those big
issues is BSAI pollock IFQs and that is going to eat up massive amounts of time of our staff economists. Other
issues such as individualized PSC bycatch controls also may be competing for staff time.

So. my first recommendation is to let the harvest priority proposal rest idle for awhile and concentrate our
energies and limited staff resources on full utilization. I think it is there that we can achieve the most gain for the

effort expended and truly make significant inroads into reducing waste and discard in the North Pacific. It also
would respond to the ever-increasing background patter of policy initiatives at the national and international
levels that call for minimization of waste and discards.

We still have several serious implementational issues to overcome. Dr. Queirolo has done an excellent job of
identifying those issues. The following eight big concerns may be distilled from his paper:

L. Observers are overbooked. Without significant increases in manpower, they could not monitor any
program less than full retention, nor percentage rates in between.

2. Absent full retention, a retention requirement probably in not enforceable. The constraints on observers
and on data would make it impossible to prosecute a violation in any but the most egregious cases. Even
with good data, it would be difficult to make a case because PRRs are used to estimate how much is
actually caught, and they are highly variable.

3. For reasons given in #1 and #2, monitoring a phase-in program or variable retention rates would be
nearly impossible with current observer levels and data availability.

4, Vessel operations could be manipulated to change a vessel's directed fishery to escape retention
standards and move to some other target species category that had no standards. Consequently the
program cannot be implemented in a piecemeal fashion.

5. There will be conflicts between any full retention program and regulations that require discard.

6. Stability and loadline considerations will make it nearly impossible for some vessels, particularly smaller
vessels, to comply with full retention standards.

7. Onshore processors cannot be regulated by the Council.
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8. Full retention will result in additional processing wastes. Some processors may no longer be able to meet
environmental restrictions on waste discharge, ocean dumping, and landfilling. Also, the Council will
need to carefully and explicitly define the human consumption standard, which forms are acceptable, and
how this will be monitored after initial primary processing.

To address these eight concerns, my second recommendation is that the Council include as a major altemative

for analvsis. a species- by-species approach to full utilization, and dwell on the top two to three most hi
discarded species in the two fisheries:

) Pollock and cod in the midwater BSAI pollock fishery, and
) Rock sole, pollock and cod in the BSAI rock sole fishery.

I believe that considering the analytical help we have available, that this approach gives us the most gain for the
pain that will be inflicted on the industry. Here is how the numbers shake out using 1994 and data from Tables
1 and 2 (excerpted from item C-5(c)) as illustrative:

Total catch in the 1994 MWT pollock fishery was 1,220,712 mt, of which 28,725 mt or 2.4% was discarded.

Requiring full retention of just pollock and cod would reduce discards to only 2,917 mt of assorted other species,
and the discard rate by an order of magnitude to 0.2%. For the rock sole fishery, full retention of all rock sole
would save 23,572 mt, of all pollock another 14,432 mt, and all cod another 3,766 mt, for a total savings of

41,770 mt. These top three species amounted to 81% of the discards in the rock sole fisheries in 1994 and 88%
in 1995 (through August 12).

For both fisheries together, the total savings in discards would be 67,578 mt. The overall discard tonnage for
the entire BSAI groundfish fishery would decrease from 293,391 mt (15.9% of total catch of 1,842,626 mt) to
225, 813 mt, giving a new rate of 12.2%. This new rate represents a 23% reduction in the discard rate from the
15.9% that occurred overall in 1994. Going the extreme step further of requiring retention of all species would
yield only an additional 4% reduction in discards, and thus diminishing returns.

As I describe below, this simple switch in approach, full retention for a limited number of species, rather than
something less than full retention for all species, presents a middle ground between the current two alternatives,
and helps to address the implementational issues raised in the discussion paper (Item C-5(c)).

1. Estimation of Discards/Observer Limitations

Observers obviously have to be our first line of monitoring, and I agree with the paper’s conclusions that they
already are fully occupied with current duties. It would be very difficult for them to track multiple species
discards, or worse yet, rates of discards if the Council were to choose a phase-in approach. But if the observers
only need to track just two species in the pollock fishery and three in the rock sole fishery, and the requirement
is full retention so that none of those species can go overboard, I think the task would be much easier. Current
monitoring of other species would remain the same. Bleeding of the nets would have to be prohibited, except for
documented safety reasons.

I think that observer coverage levels could remain the same as they are now. There is 100% observer coverage
on the rock sole fleet. As noted in the paper, all hauls are not monitored and the observer cannot be everywhere
in the factory spaces and on deck at the same time, so there is room for covert discard. But that will always be
the case, whether it is with full retention, PSC restrictions on crab and halibut, pollock roe stripping or any other
regulation. There will not always be an observer there to witness and record a violation, but penalties should be
stiff enough that the skipper thinks twice before he commits a violation. Additionally, there is always the
potential for a disgruntled crew member to say something, and though the idea seems very simple, it might even
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help if placards were placed at strategic locations on deck and at the discharge chute indicating in no uncertain
terms and as many languages as needed, that discharge of certain species is a crime not only for the vessel owner
and operator, but also for the individual crew member that does it. The Coast Guard now mandates a placard on
all vessels stating very clearly that oily bilge water cannot be discharged overboard. It would seem to me that an
individual reading a similar placard on discards would be leery of tossing those species overboard if they knew
they were personally culpable.

2, Compliance Monitoring and Enforcement

NMFS Enforcement has indicated that only a full retention option could be successfully prosecuted. Iknow that
they mean “full” in terms of “all” species, so if even one discarded fish is seen floating on the surface, there is
aviolation. But it seems to me that if pollock and cod were mandated full retention, visual checks for discards
still could be made. Enforcement also could check finished product to back calculate round weights, and within
certain limits of the PRRs, determine whether a gross violation had occurred. And this would only have to be
done for pollock, cod, and rock sole, not all other species brought up in the trawl.

For unobserved boats, or for 30% boats, possibly an appropriate ratio of pollock to cod could be used as a rough
index of whether discards were occurring or not. Granted, PRRs are variable, but we now use them for a variety
of other monitoring, and I cannot see why they could not be applied as a check to detect at least egregious
discards, especially if we expect to prosecute only gross violations, as would most likely be the case given current
NOAA GC policy and their manpower limitations.

3. Phasing in Full Retention

The discussion paper states that phasing in retention standards over several years would be difficult to monitor
by observers because they would have to monitor rates of discard, rather than all or none. I believe my suggested
approach of 100% retention of pollock, cod and rock sole would address that problem. If a phase-in were
desirable, then the Council could do it species-by-species, rather than percentage-by-percentage for all species.
For example, we could start with rock sole in that fishery, and then sequentially add pollock and cod if that
seemed a desirable course of action.

4, Defining the Fisheries

The discussion paper correctly points out that fishermen could attempt to adjust their catch composition to avoid
being identified with the pollock or rock sole fishery and the retention rules. I believe this would not be a serious
problem for the pollock fishery. The Council has the ability to apportion the pollock quota between MWT and
non-pelagic trawl fisheries, but has not chosen to do so in recent years because the fishery has been mainly MWT
anyway. With the 95% rule, and a specific apportionment of most of the pollock to MWT, I think we can stymy
a fisherman’s ability to segue out of the retention rules by going hard-on-bottom or picking up too much bycatch.

The rock sole fishery still remains problematic. There it seems to me it would be easy for fishermen to toggle
back and forth between rock sole, yellowfin sole, other flatfish, etc., and thus avoid retention rules, particularly
in the later seasons when it is more of a multispecies flatfish fishery. This problem may not be insurmountable
though. Perhaps the retention requirements could pertain to only the early rock sole season when the target is
female roe rock sole and the highest discards occur. This could be accompanied by a roe/non-roe season split,
to ensure that the main rock sole fishery is contained in the early season. Even the directed fishing definitions
could be tinkered with to better ensure that fishermen meet the retention requirements. In any case, I do not
believe this concern is a show-stopper, though it certainly would have to be dealt with.
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S. Conflicts between Full Retention Program and Regulatory Discards

Fishermen are mandated to discard fish under certain circumstances, such as when they are constrained by
directed fishing definitions after a fishery has been closed, or a species is placed in PSC status when the TAC is
reached. For the pollock MWT fishery, pollock obviously will not be a problem during the open season. In
general, cod will not be a problem either. The pollock and cod fisheries open at the same time in January and the
A season ends before the cod fishery closes itself down due to bycatch. In 1994, the pollock A season closed to
offshore on February 18, and to onshore on March 2. Cod opened with pollock but did not go to bycatch until
May 7. The pollock B season opened on August 15 while cod was still in bycatch status. Pollock went bycatch
to nonpelagic trawls on September 6, and to all trawling for the offshore component on September 24, and
inshore component on October 4. Since cod was bycatch status for all this time, and not much is caught (cod
amounted to 0.7-1.1% of pollock MWT catch over the past three years), it is doubtful that there would have been
a regulatory discard conflict with the full retention requirements. There was a time late in 1994, however, when
there could have been a problem, and that is when the cod fishery went PSC on November 25 as a result of being
over quota, and there was a late offshore pollock fishery from December 5 to December 20. Considering that the
cod stocks are in good shape, I believe an emergency exemption could have been granted by the Regional Director
for this anomalous occurrence.

For 1995, both pollock seasons closed by March 1, but the cod season lasted until March 20 in Zone 1 before
Tanner bycatch closed it down, and until April 24 in Zone 2 when halibut PSC closed it down. Zone 1 will
remain closed for the rest of 1995 but Zone 2 will open on October 25 when halibut PSC becomes available
again. Cod bycatch will be allowed in the pollock B fishery so that should not be a problem.

The rock sole fishery is a much more major problem area. In 1995 the early season lasted to February 21 when
the first trimester halibut PSC closed it down. The pollock fishery was open until March 1 for inshore and until
February 21 for offshore, and pollock could have been taken in retainable bycatch amounts. Cod may pose a
problem during some times of the year, but in general, both cod and pollock are in good shape, and there should
be a way for the Regional Office to structure the fishery such that there seldom is a conflict between bycatch
regulations.

And one final note on this topic: So long as overfishing is not a problem, the Regional Director has the flexibility
to use the groundfish reserve to address circumstances when full retention and required discards may be in
conflict. The fishery management plan specifically states that groundfish reserves can be used to correct
operational problems in the domestic fleet. These reserves may be apportioned to the fishery during the fishing
year in amounts and by species that the Regional Director deems appropriate.

6. Stability and Load-line Restrictions

The paper notes that the H&G fleet for rock sole may not be able to upgrade its processing capacity to respond
to full retention requirements. These types of changes may always be a problem for some vessels, but some
companies, given the new regulatory environment, will find ways to innovate, such as making more deliveries to
tender vessels, using independent meal vessels, or taking shorter trips. They also could attempt to fish more
cleanly with respect to their target fishery, or find markets for their additional products. I imagine the same
argument could have been made by pollock vessels that roe stripped. They could have argued that they only had
the space to process and freeze roe, and therefore should be exempt from the ban. The Council most likely would
have gone ahead with the ban anyway and the fleet would have had to adjust.

I believe that is the case now. For better or for worse, we have a major public policy issue with discards, and the

fleet is going to have to adjust their operations or lose some of their fishing opportunities. That is the only way
we can move forward on this issue. The Council could, however, allow a reasonable lead time for vessels to
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comply. Perhaps if a vessel could show that it had physical space problems, it could be exempted for the first
year to give it more time to refit. And, as noted above, there are other ways to address this problem than simply
requiring vessels to physically upgrade.

7. Regulation of Onshore Processing

Because of the NOAA GC legal opinion, the State of Alaska, as noted in the paper, will need to regulate onshore
Processors.

8. Problems with Requiring Improved Utilization and Defining Human Consumption Standards

The paper has some very good observations concerning technicalities of defining what is fit for human
consumption, what if there are no markets for the product, can it be exported to a landfill or outside the EEZ, etc.
While these issues need to be resolved, I do not believe they cannot be addressed by a technical committee. And
perhaps the Council could delay the human consumption requirements until the kinks are worked out. At least
some of the discard problem would be addressed, and the industry, given the requirements to retain the fish, may
come up with innovative ideas for its fuller and economically rewarding, utilization.

In summary, using a two-to-three most significant species approach is a middle ground alternative. It goes
significantly farther to reduce waste than the current alternative to require full retention of just the target species.
It stops short from requiring all the species to be retained, which I think would be a pretty enormous step that
could cause major heartburn in the industry. This approach would help us skirt many of the implementational
issues raised in Dr. Queirolo’s paper, significantly reduce discards, and could probably be analyzed and
‘implemented by 1997. Thus we could quickly respond to major contemporary policy concerns, particularly those
that are being vocalized in the current Magnuson Act reauthorization.

(© Rock Sole Seasonal Apportionments

The last part of this agenda item is a review of proposed seasonal allocations of rock sole TAC. Item C-5(d) is
a discussion paper from April and Dave Witherell will lead us through it.
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Table 1.0 Catch' and discards by groundfish species group in the BSAI pelagic pollock traw] fishery, 1993, 1994, and 1995*

1993
Pollock
Pacific cod
Turbot
Rock sole
Yellowfin
Arrowtooth
Flat other
Rockfish
Atka mack
Other
Total

1994
Pollock
Pacific cod
Sablefish
Turbot
Rock sole
Yellowfin
Arrowtcoth
Flat other
Rockfish
Atka mack
Other
Total

1995
Pollock
Pacific cod
Turbot
Rock sole
Yellowfin
Arrowtooth
Flat other
Rockfish
Atka mack
Other
Total

Total catch

Metric Species
tons comp.

1,227,495 98.6%

8,648 T%
67 0%
2,089 2%
579 0%
557 0%
2,659 2%
234 0%
35 0%
2,346 2%

1,244,710  100.0%

1,208,573 99.0% -

8,276 1%
2 0%

65 0%
333 0%
148 0%
974 1%
1471 1%
91 0%

61 0%
719 1%

1,220,712 100.0%

545,849 98.8%

5.885 1.1%
5 0%

298 1%
27 0%

34 0%
166 0%
80 0%

33 0%
244 0%

552,622  100.0%

Percent of

all gf.
catch?

88.7%
5.2%
8%
3.3%
5%
6.0%
9.1%
9%
1%
9.5%
66.0%

85.0%
4.2%
1%
6%
5%
1%
6.8%
4.9%
5%
1%
2.9%
61.2%

80.7%
3.1%
1%
6%
0%
5%
1%
5%
0%
1.0%
48.4%

Discarded catch
Metric Species
tons comp.
73.0%
12.5%
b6 1%
2,068 3.7%
556 1.0%
497 9%
2,508 4.4%
227 4%
34 1%
2,252 4.0%
56,619 100.0%
0,855 72.6%
4,953 17.2%
0%
64 2%
294 1.0%
126 4%
853 3.0%
892 3.1%
61 2%
58 2%
568 2.0%
28,725 100.0%
7,274 79.7%
3,680 17.0%
5 0%
231 1.1%
27 1%
31 1%
119 5%
59 3%
24 1%
213 1.0%
21,644 100.0%

*Source: NMFS Alaska Region blend estimates through August 12, 1995.

! "Catch” includes retained and discarded quantities.

2 "All g£." includes: BSAI inshore, offshore, all gear, all targets.

Discard
rate

3.4%
81.5%
99.6%
99.0%
96.0%
89.2%
94.3%
96.9%
98.0%
96.0%

4.5%

1.7%
59.8%
37.6%
99.6%
88.2%
85.7%
87.5%
60.7%
66.8%
94.2%
79.0%

2.4%

3.2%
62.5%
98.2%
77.4%

100.0%
91.5%
71.6%
74.0%
72.6%
87.5%

3.9%

Percent
discards to
all g.f. discards®

36.9%
19.0%
3.7%
5.0%
1.9%
5.8%
13.1%
2.8%
2%
9.9%
19.1%

19.1%
14.8%
5%
2.0%
1%
3%
6.2%
4.8%
9%
6%
2.4%
9.8%

28.0%
11.8%
3%
8%
2%
5%
9%
1.2%
2%
1.5%
11.3%

Percent
discards to
all g.f. catch?

3.0%
4.2%
8%
3.2%
5%
5.3%
8.6%
9%
1%
9.1%
3.0%

1.5%
5%
0%
6%
5%
1%
5.9%
3.0%
3%
1%
2.3%
1.4%

2.6%
1.9%
1%
5%
0%
3%
5%
4%
0%
9%
1.9%



Table 2.0 Catch' and discards by groundfish species group in the BSAI rock sole at-sea processing trawl fishery, 1993-1995

Total catch Discarded catch
Metric Species  Percent of Metric Species  Discard Percent Percent
tons comp. all gf. tons comp. rate discards to discards to
catch? all g.f. discards® all g.f. catch®

1993
Pollock 15,761 21.7% 1.1% 28.6% 92.7% 13.1% 1.1%
Pacific cod 7,138 9.8% 43% 10.0% 71.5% 13.8% 3.0%
Turbot 9 0% 1% : 0% 100.0% 5% 1%
Rock sole 39,115 53.7% 60.9% @ 44.9% 58.7% 55.1% 35.7%
Yellowfin 3,935 5.4% 3.7% 309 4.5% 58.7% 8.0% 22%
Arrowtooth 554 8% 6.0% 554 1.1%  100.0% 6.4% 6.0%
Flat other 3,812 5.2% 13.1% 3,166 6.2% 83.1% 16.5% 10.9%
Rockfish 5 0% 0% 5 0%  100.0% 1% 0%
Other 2456 3.4% 9.5% 2,410 4.7% 98.1% 104% 9.3%
Total 72,784  100.0% 3.9% 51,116 100.0% 70.2% 17.2% 2.7%

1994
Pollock 15402 209%  11% @ 28.1%  93.7% 13.3% 1.0%
Pacific cod 5,649 17% - 2.9% 6 1.3% 66.7% 11.2% 1.9%
Turbot 9 0% 1% 9 0% 100.0% 3% 1%
Rock sole 40,380 54.7% 66.7% @ 45.9% 58.4% 59.5% 38.9%
Yellowfin 5.372 1.3% 3.7% 509 6.8% 65.3% 9.5% 2.4%
Arrowtooth 621 8% 4.4% 621 12%  100.0% 4.5% 4.4%
Flat other 3,584 4.9% 12.0% 2,738 5.3% 76.4% 14.6% 9.2%
Rockfish 1 0% 0% 1 0%  100.0% 0% 0%
Other 2,761 3.7% 10.3% 2,688 52% 97.3% 11.5% 10.0%
Total 73,778  100.0% 3.7% 51,335 100.0% 69.6% 17.4% 2.6%

1995
Pollock 6,884 14.8% 1.0% 22.9% 86.5% 9.7% 9%
Pacific cod 8,135 17.4% 4.3% 16.7% 53.3% 14.0% 2.3%
Turbot 3 0% 0% 3 0%  100.0% 2% 0%
Rock sole 26,221 56.2% 52.9% 48.2% 47.7% 42.1% 25.2%
Yellowfin 2416 5.2% 3.7% ; 2.9% 31.7% 5.4% 1.2%
Arrowtooth 174 4% 2.7% 170 7% 98.1% 2.7% 2.7%
Flat other 1,782 3.8% 7.5% 1,196 4.6% 67.1% 9.3% 5.0%
Other 1,026 2.2% 4.3% 1,014 3.9% 98.9% 6.7% 4.2%
Total 46,640 100.0% 4.1% 25,941 100.0% 55.6% 13.5% 2.3%

Source: NMFS Alaska Region blend estimates through August 12, 1995,

Note:  The "rock sole" target, as employed in this assessments, differs from the Region's definition in that it does not include
the "other-flatfish" species complex.

! "Catch" includes retained and discarded quantities.

2 "All g{£." includes: BSAI inshore, offshore, all gear, all targets.
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National Oceanic and Atmospheric Administration
National Marine Fisheries Service

P.0. Box 21668 AGENDA C-5 (a)9
, Alaska 99802-1668 SEPTEMBER 1995
Juneau, Alas 980 SUPD R 199

April 14, 1995

Richard Lauber

Chairman

North Pacific Fishery Management Council
P.O. Box 103136

Anchorage, Alaska 99510

Dear Chai;ggnféghﬁéf:

This letter responds to the Council’s December, 1994 request that
NMFS staff "flesh out the mechanics of implementing" Harvest
Priority (HP) programs for the rock sole fishery based on the
Alaska Marine Conservation Council (AMCC) and Cold Sea
International, Inc. proposals and that NOAA General Counsel
pursue solutions to the “"legal roadblocks" encountered with HP.

The attached discussion paper summarizes the AMCC and Cold Sea
proposals, provides NMFS’'s interpretation of the February 24,
1995 legal opinion on HP, and outlines the options we believe are
available to the Council.

Successful implementation of either the AMCC or Cold Sea HP
proposal would depend on the ability of NMFS to allow only
qualified vessels access to a reward fishery. However, NOAA
General Counsel has determined that the owners or operators of
vessels receiving a negative determination from NMFS have a right
to appeal and that those vessels for which appeals are unresolved
cannot be prevented from participating in the reward fishery.
Appeals could take from one to three years to resolve. Based on
both this legal opinion and on the expectation of reductions in
the resources that will be available to the Agency, we cannot
assure that the incentive necessary to effectively implement the
HP program can be provided.

Both the AMCC and Cold Sea proposals would require NMFS to
monitor individual vessel discard rates (the proportion of the
total catch of each or all species that is discarded). Data
currently collected through observer sampling focus on total
catch weight and species composition. Observers do not sample to
determine discard rates, but provide rough estimates of discards
for informational purposes only. These estimates are not
adequate to enforce individual vessel discard rate standards.
Options for improving estimates of discard rates by using
information from both observers and processors are addressed in
the discussion paper. Although the changes in observer sampling
procedures and priorities that would be necessary to rely solely
on observer estimates of discard rates are expected to be
substantial, they have not yet been fully evaluated by NMFS.
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Both HP proposals may require additional observer coverage to
demonstrate that a vessel has met the HP standards. Given the
limit on the funds that will be available to pay for observer
coverage under the Research Plan, the Council may have to
evaluate its observer coverage priorities or determine if a
supplemental observer program is feasible to provide the
additional observers used for a HP program.

The objective of the HP proposal is to provide fishermen an
incentive to reduce discards, including non-allocated species,
and bycatch of prohibited species. The Council is considering
limits on discards under the Increased Retention/Utilization
proposal although only selected target species are currently
included in the proposal.

In terms of potential reductions in PSC bycatch, a variety of
measures are available that could be used in conjunction with or
as alternatives to the parts of the HP proposals that address
this problem. NMFS recommends further analysis of proposals such
as Individual Bycatch Quotas (IBQ), through which the Council
could annually allocate a portion of the halibut or crab PSC
limits to individual vessels. IBQs could incorporate the
objectives of the HP proposal to provide fishermen with an
incentive to reduce PSC bycatch. However, they would not
necessarily tie benefits to those who reduced PSC bycatch to
NMFS’s ability to resolve all appeals within one year. We
propose to analyze IBQs and other bycatch reduction proposals for
the flatfish fisheries (rock sole, flathead sole, yellowfin sole,
and other flatfish) and present the draft analysis at the
September, 1995 Council meeting.

A recommendation to analyze alternative bycatch reduction
proposals is not a committment that the agency resources will be
available to implement these programs. All of the proposals
discussed, including the AMCC and Cold Sea HP proposals and the
IBQ proposal would require substantial increases in observers.
Additional NMFS staff will also be required in the Observer
Program office, In-season management, Enforcement, and General
Counsel. Provisions for industry to share the cost of management
programs would not address many concerns about staff resources.

Sincerely,

e

Steven Pennoyer
Director, Alaska Region
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EXECUTIVE SUMMARY

At its December 1994 meeting, the Council requested that NMFS
staff prepare a working document that would "flesh out the
mechanics of implementing" Harvest Priority (HP) programs for the
Bering Sea/Aleutian Islands (BSAI) rock sole fishery based on the
Alaska Marine Conservation Council (AMCC) and Cold Sea
International Inc. (CSII) proposals and that NOAA General Counsel
pursue solutions to the "legal roadblocks" encountered with HP.
The working document that was prepared summarizes the AMCC and
CSII proposals, provides NMFS’s interpretation of the February
24, 1995 legal opinion on HP, identifies and discusses potential
implementation problems, and outlines options which the Council
may wish to consider.

The two Harvest Priority (HP) proposals for the BSAI rock sole
fishery are as follows:

1. Alaska Marine Conservation Council’s (AMCC) proposal is to
establish a reward fishery comprised of either additional
time or TAC that would be accessible only to vessels that
met discard rate and prohibited species bycatch rate
standards in the open access or qualifying portion of the
rock sole fishery.

2. The proposal by Cold Sea International Inc. (CSII) is to
seasonally apportion the rock sole TAC and PSC allowances
and to limit participation in the second season (August -
December) to those who discard 60 percent or less of their
catch during the first season (January - July).

The ability of NMFS to exclude from the reward portion of the
rock sole fishery vessels that did not meet all the HP standards
is a critical factor in determining the feasibility of an
effective HP program. If vessels that do not meet the standards
cannot be excluded, those who meet the standards would not
receive the reward of sole access to the reward fishery.

Analysis of these proposals has identified three primary
implementation issues:

1. Legal issues: NOAA General Counsel concluded that a
determination by NMFS that a vessel participating in the HP
program was ineligible for the reward fishery because it had
failed to meet performance standards is a permit sanction.
Those who appealed the NMFS determination could not be
prevented from participating in the reward fishery until
their appeal had been resolved.
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Based both on this legal opinion and on the expectation of
reductions in the resources that will be available to the
Agency, the Agency cannot assure that the incentive
necessary to effectively implement the HP program can be
provided.

2. Monitoring issues: Both the AMCC and CSII proposals would
require NMFS to monitor individual vessel discard rates (the
proportion of the total catch of a specific group of species
that is discarded). Data currently collected through
observer sampling focus on total catch weight and species
composition. Observers do not sample to determine discard
rates, but provide rough estimates of discards for
informational purposes only. These estimates are not
adequate to enforce individual vessel discard rate
standards. Options for improving estimates of discard rates
by using information from both observers and processors are
addressed in the working document. Although the changes in
observer sampling procedures and priorities that would be
necessary to rely solely on observer estimates of discard
rates are expected to be substantial, they have not yet been
fully evaluated by NMFS.

The AMCC HP proposal would also require observers to monitor
prohibited species bycatch rates for individual vessels.
This monitoring effort is already being done for halibut and
red king crab PSC bycatch rates under the vessel incentive
program (VIP). With the AMCC proposal, comparable estimates
would be required for all prohibited species. This probably
can be done without much difficulty for the other crab
species. However, providing adequate estimates of salmon
bycatch by vessel remains a challenge.

3. Agency resources: The HP proposals for the BSAI rock sole
fishery would require increases in observers. Additional
NMFS staff will also be required in the Observer Program
office, in-season management, Enforcement, and General
Counsel. The agency hiring freeze, initiated to respond to
specific staff reduction goals over the next few years, does
not authorize hiring additional staff and, in many cases,
filling vacated positions. Provisions for industry to share
the cost of management programs would not address many
concerns about staff resources. HP proposals also should be
considered in light of the resources that will be required
to implement other programs being considered by the Council,
such as the license limitation program and the expanded CDQ
program. This is particularly important if the Council
considers HP programs for additional fisheries.
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—_— Additional implementation issues are as follows:

1.

-~
~

A critical factor in determining the effectiveness of a HP
discard rate standard would be the definitions of "catch"
and "retained catch" Dbecause "discard" is the difference
between catch and retained catch. Without strict rules on
what constitutes acceptable processing, a vessel could
retain some minimal part of each fish or process whole fish
into meal and be considered to have 100% retention. This
problem also is discussed in the April 1995 working document
on increased retention and increased utilization.

Many of the implementation tasks are simplified
substantially or eliminated when HP is being considered only
for the BSAI rock sole fishery. This is due to the
homogeneity of the current participants in the rock sole
fishery, the fact that the rock sole fishery is a relatively
small part of the BSAI and GOA groundfish fishery, and the
fact that the rock sole TAC is substantially below its ABC.
These tasks include the following: (1) determine which
fisheries to include in a HP program; (2) determine what to
do about vessels which cannot physically of fiscally carry
the observers necessary to participate in the HP program;

(3) set different HP standards for different vessel classes
in a fishery; (4) determine the percent of the TAC that
would be reserved for bycatch in other groundfish fisheries;
and (S) determine who would pay for any additional observer
requirements.

The other implementation issues for a BSAI rock sole fishery
HP program include the need to complete several tasks
including the following: (1) determine what types of HP
standards would be used and what the numerical value of each
would be; (2) determine how much of the rock sole fishery'’s
share of the rock sole TAC and PSC limits would be allocated
to the reward fishery or what other type of reward would be
used; (3) determine if the HP standards would apply only to
vessels that catch the fish; (4) determine if the HP
standards should be applied to a group of vessels rather
than to individual vessels and if some transfers of the
right to participate in the reward fishery should be
allowed; (5) determine whether importance-weighted average
discard rate standards should be used to account for
species-specific differences in the importance of discards;
(6) determine whether an aggregate importance-weighted HP
standard should be used in place of multiple standards that
do not account for the tradeoffs among individual standards;
(7) determine the base year rates to use given the recent
regulatory changes for the rock sole fishery; (8) determine
the minimum level of participation in the qualification
period required to qualify for the reward portion the
fishery; and (9) determine the minimum percent concurrence
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by current participants in rock sole fishery that will be
required to establish the HP standards and rewards.

Options that the Council may wish to consider are presented
below.

1. The objective of the HP proposal is to provide fishermen an
incentive to reduce discards, perhaps including non-
allocated species, and bycatch of prohibited species. The
Council is considering limits on discards in the BSAI rock
sole fishery under the Increased Retention and Increased
Utilization (IR/IU) proposal. The principal differences
between the current IR/IU proposal and the portions of the
HP proposal that deal with groundfish retention and
utilization are as follows: (1) the species to be included
in the retention standard; (2) the result for a vessel of
not meeting a standard; and (3) the numerical value of the
retention standard. Because this part of the HP proposals
is basically a set of options for a IR/IU program, it shares
most of the implementation issues identified for other IR/IU
proposals. Therefor, it may be more effective for the
Council to address this part of the HP proposal as part of a
redefined IR/IU proposal instead of continuing to address it
within the context of the HP proposals.

2. In terms of potential reductions in the bycatch of
prohibited species, a variety of measures are available that
could be used in conjunction with or as alternatives to the
parts of the HP proposals that address this problem.
Specifically, the Council may want to recommend further
analysis of proposals such as Individual Bycatch Quotas
(IBQ), through which the Council could annually allocate a
portion of the halibut and crab PSC limits to individual
vessels. Proposals such as IBQs would incorporate the
objectives of the HP proposal to provide fishermen with an
incentive to reduce prohibited species bycatch, but would
not rely on final resolution of appeals for effective
implementation. The analyses of IBQs and other bycatch
reduction proposals for the flatfish fisheries (rock sole,
flathead sole, yellowfin sole, and other flatfish) could be
completed by staff in time for review at the September, 1995
Council meeting.
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HARVEST PRIORITY WORKING DOCUMENT:
"THE MECHANICS OF IMPLEMENTATION FOR THE BERING SEA/ALEUTIAN
ISLANDS ROCK SOLE FISHERY

INTRODUCTION

At its September 1994 meeting, the Council reviewed three
discussion papers concerning the harvest priority (HP) proposal
and what is now referred to as the increased retention and
increased utilization (IR/IU) proposal. The Council established
a committee to develop further the specifics and alternatives for
HP and IR/IU proposals for the following four fisheries: Bering
Sea/Aleutian Islands (BSAI) rock sole, BSAI mid-water pollock,
BSAI longline Pacific cod, and Gulf of Alaska (coa) flatfish.
The Committee met in November and prepared a report for the
Council. The Council discussed the Committee’s report in
December and directed staff to further develop these proposals.
With respect to the HP proposal, the Council directed staff to
prepare the following for Council review in April 1995:

1. a working document on the mechanics of a HP program for
the BSAI rock sole fishery and

2. a NOAA General Counsel examination of HP legal issues.

The objective of the Harvest Priority (HP) proposals is to
provide fishermen an incentive to reduce their catch and discard
of unwanted or prohibited fish and other marine life. The
incentive is additional fishing time for fishing vessels that
meet specific performance standards. The HP proposal would
require the Council to set performance standards for discard
rates and/or prohibited species bycatch rates for individual
participants in a particular fishery. 1In addition, the Council
would determine a "reward" that would be available to those who
met all the standards and not available to those who failed to
meet one or more of the standards. Although HP programs may be
based on proposals by fishermen, eventual design of a specific
program would require the Council to make recommendations to NMFS
on the specifics of a HP program.

This report is the working document on the mechanics of a harvest
priority program for the BSAI rock sole fishery. The report
identifies and discusses both the specifics of such a program and
several potentially significant implementation problems, and it
outlines alternatives that are available to address such
problems. The report is intended to provide information that
will assist the Council in addressing the discard and prohibited
species catch (PSC) problems in the groundfish fishery and in
other fisheries within the Council’s jurisdiction. This report
is not intended to identify the magnitude of either the
groundfish discard and PSC problem in the BSAI rock sole fishery
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or the expected benefits and costs of alternative HP programs for
that fishery. Those would be some of the objectives of an
Environmental Assessment/Regulatory Impact Review (EA/RIR) for a
specific set of HP program alternatives. However, summary data
on groundfish catch and discards and prohibited species bycatch
for the rock sole fishery as well as on TACs, ABCs, and PSC
allowances are provided in Appendix I.

The specifics and implementation issues for HP programs for the
BSAI rock sole fishery are addressed principally by considering
potential answers to the implementation questions identified in
the Harvest Priority Discussion Paper which was available to and
discussed by the Council in September. Those questions are as
follows:

1. Can the Agency assure that the incentive necessary to
effectively implement the HP program can be provided?

2. What types of HP standards will be used?

3. Which target fisheries (species, area, and gear type)
will operate under a HP program?

4. Will a TAC be allocated between vessels that can carry
the observers necessary to attempt to meet the HP
standards and vessels that cannot carry the required
observers, will the latter group of vessels be allowed
automatically to participate in the HP reward portion
of the fishery, or will that group of vessels simply
have a smaller portion of the TAC available to it? If
separate allocations are established, how will they be
established?

5. How will a TAC be allocated among vessels with
different HP standards?

6. How will the TAC for a species be allocated between
fisheries with HP programs and fisheries that take that
species only as bycatch?

7. How many tiers of HP standards will there be?

8. How much of the TAC will be allocated to the qualifying
period and to each tier of the reward portion of the
fishery?

9. Will the HP standards apply only to fishing vessels?

10. Can the HP standards be met by a group of operations

based on the groups performance or can the reward be
transferred to another vessel?
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11. What additional observer requirements will be
established and how will they be paid for?

12. What will be the numerical value of each standard for
each HP tier and fishery? Due to differences among the
fisheries, it is expected that a separate set of HP
standards would have to be determined for each HP
fishery.

13. What weighting factors will be used to calculate
meaningful aggregates with respect to the HP standards?

14. How will the Council and NMFS establish the reference
year bycatch and discard rates that would be used for
unobserved catch?

15. Will a minimum level of participation in the
qualification portion of a HP fishery be required to
qualify for the reward portion of that HP fishery?

16. Will the process for establishing the HP standards and
rewards for a HP fishery require concurrence by a fixed
percent of the current participants in that fishery?

After the first two questions which appear to the most critical
with respect to potential implementation problems, the questions
are not in order of significance.

The answers discussed below are based on the following: (1) the
December 1994 Harvest Priority and Full Retention/Full
Utilization Committee Supplemental Report that was prepared by
the Alaska Marine Conservation Council (AMCC); (2) comments by
the Council’s HP and FR/FU Committee; (3) the HP proposal
submitted by Cold Sea International Inc. (CSII); and (4) work
done by NMFS staff. The CSII proposal is being considered
because, as of December 1994, it was the only fishery-specific HP
proposal submitted to the Council from the industry.

SUMMARY OF THE AMCC AND CSII HP PROPOSALS

The following are brief descriptions of the AMCC and CSII HP
proposals. The AMCC proposal has been revised several times.

The following description is for their latest proposal. Appendix
II contains information submitted to the Council by both AMCC and
CSII.
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The AMCC harvest priority proposal includes six elements with
options for several elements. The following is a brief
description of the fundamental elements.

1.

A groundfish discard rate standard for non-regulatory (i.e.,
discretionary) discards and a PSC index standard would be
set annually below the industry averages. This would be
done for each HP fishery and fisheries would be defined by
target species, area, gear, mode of operation (.e., at-
sea/on-shore processing), vessel size, etc.

Fishing vessels which voluntarily meet all of the HP
performance standards would qualify for either a second
season with a reserved TAC or a reserved fishing area or
period. Either type of reward probably would occur the next
fishing year.

All bycatch rates must be verified by an observer. Bycatch
rates for unobserved harvest would be assumed to equal
reference year average rates for the fleet. Alternatively,
100% of harvesting would be observed and sampled.

Only selected fisheries, not all, would be included in the
program. Specific fisheries would be identified in
consultation with industry using a work group.

Vessels fishing the HP reserve that exhibit bycatch/discard
rates above the established standards would have their rates
for that period averaged into the next qualifying season.

Sequential reserves could be established and a fisherman who
performs exceptionally well either in the open fishery or
reserve, could qualify for the next reserve which would be
at even higher standards. That is, there could be two or
more tiers to the HP program, each with its own reserve and
a consecutively higher set of HP standards.

e CSII H . ]

The CSII harvest priority proposal contains the following four
elements:

1. The BSAI rock sole fishery would be split into "A* and
"B" gseasons. The seasons would start in January and
August, respectively.

2. 50% of the TAC and the PSC allowances would be
allocated to each season.
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3. Retention standards of 60% and 75% would be established
for the "A" and "B" seasons, respectively, for the TAC
species as a group excluding arrowtooth flounder and
the other groundfish group.

4. Only vessels that met the retention standard during the
wa® geason could fish in the "B" season and only
vessels that met the standards in both the "A" and "B"
seasons could participate in the fishery if it is
reopened after the initial closure of the "B" season.

POTENTIAL ANSWERS TO 16 IMPLEMENTATION QUESTIONS

1. Can the Agency assure that the incentive necessary to
effectively implement the HP program can be provided?

The ability of NMFS to exclude from the reward portion of the
rock sole fishery vessels that did not meet all the HP standards
is a critical factor in determining the feasibility of an
effective HP program. If vessels that do not meet the standards
cannot be excluded, those who meet the standards would not
receive the reward of sole access to the reward fishery. This
would decrease substantially the incentive for fishermen and
processors to incur the costs of additional observers and bycatch
reduction measures.

The ability of NMFS to exclude specific vessels tends to increase
both as the length of time between the qualifying and reward
periods increases and as the Agency resources available for the
data, qualification determination, and appeals processes
increase. Time and resources are required to collect, enter,
error check, and analyze observer data and to conduct the
qualification determination and appeals processes. With the CSII
proposal, there would be less than four months between the
qualification and reward fisheries, that is between the "A" and
"B" geasons and potentially very little time between the initial
closure of the "B" season and any subsequent reopening. Without
a more timely data process, it would be difficult to assure that
the data process had been completed for all vessels within four
months. However, improvements that are being planned would be
expected to eliminate this problem, except for the "B" season
reopening. With the AMCC proposal, there would be sufficient
time between the two periods to allow the data process to be
completed even without improvements in the timeliness of that
process.

The more critical problem is the time required for the
qualification determination and appeals processes. This is the
topic of the legal opinion issued on February 24, 1995 by NOAA
General Counsel (see Appendix III). NOAA General Counsel
concluded that a determination by NMFS that a vessel
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participating in the HP program was ineligible for the reward
fishery because it had failed to meet performance standards is a
permit sanction. Those who appealed the NMFS determination could
not be prevented from participating in the reward fishery until
their appeal had been resolved. Appeals may be resolved with a
single hearing or they may require several hearings including one
before an Administrative Law Judge (ALJ). It is the latter that
may take from one to three years and substantial Agency resources
to conclude. Based both on this legal opinion and on the
expectation of reductions in the resources that will be available
to the Agency, the Agency cannot assure that the incentive
necessary to effectively implement the HP program can be
provided.

2. What types of HP standards will be used?

AMCC suggested two standards should be used, they are: (1) a
discard rate standard for discretionary discards (i.e., non-
regulatory discards which AMCC defines as the sum of economic
discard and the discards of non-commercial species) and (2) a
prohibited species catch (PSC) index standard. The distinction
between these two types of discretionary discards may have been
made to make it explicit that non-commercial species would be
included. All discretionary discards can in fact be considered
to be economic discards. With the CSII proposal, there would be
a groundfish retention standard of 60% in the "A" season and 75%
in the "B" season and the standard would apply to all groundfish
TAC species collectively with the exceptions of arrowtooth
flounder and the other groundfish group. Issues associated with
each standard are discussed below.

2.1 Monitoring a Discard Rate Standard

To monitor a vessel'’s performance with respect to the discard
standard for discretionary (i.e., non-regulatory) discards, it
would be necessary both to differentiate between regulatory
discards and other discards and to estimate the rate of the
latter on a vessel by vessel basis. The latter is discussed
first because it poses the greater problem.

2.1.1 Monitoring total discard rates

The difficulty in providing adequate estimates of total discards
by vessel is a critical problem for which no simple solution has
been found. NMFS-certified observer’s on vessels have several
functions one of which is to provide a rough estimate of discards
from sampled hauls. An observer’s primary work responsibilities
are to estimate total catch weights and sample for species
composition of the catch. The disposition of the catch after
catch estimation and composition sampling is at most a secondary
concern. Rough discard estimates, however, are made for each
haul sampled for species composition.
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To estimate discards, observers take the results of their species
composition sample and gauge the percentage of each species or
species group the vessel is retaining for further processing.
This percentage retained is included on the observer catch
message which the observer sends to NMFS weekly.

If it is known that every fish of a given species is discarded,
the estimate of discards for that species is equal to and is as
good as the estimate of total catch for that species. Similarly,
if it is known that every fish of a given species is retained,
the estimate of discards for that species is zero. The absence
of product log data for a species would be a basis for believing
that all fish of that species are discarded unless the observer
noticed that some of that species was processed. The absence of
a species in observed discards combined with knowledge of the
vessel’s preference to retain that species provides a
substantially weaker basis for believing that none of that
species is discarded.

Between these extremes of 100 percent discard and 100 percent
retention, the estimation is less clear and generally involves
gross estimation on the part of the observer based on what they
see happening in the factory. In many cases, this percent
retained estimate is a rough visual approximation. 1In others,
the vessel criteria for selection of fish for discard is rigid
and provides an alternative method for estimating discards. For
example, in some fishing operations fish of a certain size are
discarded. 1In those cases, the observer can apply these same
criteria to the fish in the size composition sample. This latter
method is less common. In instances where a species is caught
and discarded but is not present in the observer sample, there
may be no record of that species being caught or discarded.

Extrapolations of observer sampling and percent retained data to
total catch are made by NMFS upon receipt of the observer catch
message. These data are then incorporated into the blend
procedure.

While industry reports of discards on weekly production reports
(WPRs) and observer reports may provide general information about
the discarded catch, the current procedures do not provide data
adequate to monitor individual vessel discard rate standards.
Unless significant changes in vessel operating procedures were
implemented to simplify the task of estimating discards, it would
be difficult for observers to increase significantly the quality
of the discard estimates by vessel even with a substantial change
in the priorities established for observers.

The following text from pages 6-16 of the 1995 NMFS Groundfish
Observer Manual indicates clearly both that adequate estimates of
discards by vessel would be very difficult to provide and that
estimates of discards, as opposed to estimates of total catch by
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species, are not a priority.

There is no clear scientific way for observers to arrive at
the percent retained by species group figure because of the
variability in discarding that occurs on vessels, and the
many different places discard takes place. Recognizing
these limitations, we want observers to make an
approximation based on what they see happening on their
particular vessel. Because this is an approximation,
corresponding time and effort given to obtaining it should
be minimized and complex mathematical approaches to this
task avoided. .... In most instances, this estimate will
only be a visual approximation based on the observer’s best
judgment and observations of what is going on in the
factory. For this figure, it is acceptable to make your best
guess.

An alternative to improving the observer estimates of discards
would be to estimate discards by combining information from
observer estimates of total catch weight and species composition
with processor reports of processed product weight back-
calculated to the round weight equivalent of retained groundfish
using standard product recovery rates (PRRs). In other words,
the discard rate for each species would be determined by
subtracting the round weight equivalent of processed product as
reported by the processor from the observer’s total catch
estimate.

Unfortunately, this method of estimating discards by species and
vessel has two significant flaws. First, the use of standard
PRRs continues to be controversial because individual vessel
rates often differ from the standard or average rate for the
fleet. Discards would tend to be understated for vessels with
PRRs better (higher) than the standard rates. Conversely,
discards would tend to be overstated for vessels with PRRs below
the standard rates. Current controversy with standard PRRs
relates to their use in determining both when a fleet-wide quota
has been reached and when an individual vessel is in violation of
either the directed fishing standards or the on roe-stripping
regulations. We can expect increased controversy when these
standard rates are used to determine the discard rates of
individual vessels. However, it should be recognized that the
controversy is due to the variability in PRRs among vessels. If
there were relatively little wvariability in the PRRs for the
dominant retained products in the rock sole fishery, this problem
would not be significant. Therefore, it is important to
determine the variability of the relevant PRRs.

The second significant flaw is that because discards would be
calculated as the difference between the observer estimate of
total catch weight and the round weight equivalent of the product
weights of non-ancillary products, relatively small errors in the
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estimates of total catch and product weights can result in a
large error in the estimated discard rate. Consider the
following example:

Actual Estimated Error
Total catch 100 103 3.0%
Round weight equivalent 94 90 4.3%
Discards 6 13 116.7%
Discard rate 6.0% 12.6% 110.0%

In addition to incorrect PRRs, the sources of error for this
method of estimating discards are as follows: an error in total
catch, an error in product weights by species or product form,
and an error in differentiating between primary and ancillary
products. Note that if this method were used, a processor would
have an incentive to report ancillary products as primary
products because this would result in a double counting when the
round weight equivalent is calculated. These sources of error
would be expected to result in large errors in the estimated
discard rates for some fishing operations.

2.1.2 Monitoring discretionary discards

An additional problem exists when the discard standard does not
include regulatory discards. This is because much of the
regulatory discards are determined by the directed fishing
standards which vary during the year depending on which fisheries
are closed. The directed fishing standards are intended to
prevent, or at least limit, targeting on a species once the
target fishery for that species is closed. The directed fishing
standards for a species typically indicate that, once the target
fishery for that species is closed, the round weight equivalent
of the retained catch of that species cannot exceed a fixed
percent of the round weight equivalent of the retained catch of
all other groundfish species excluding arrowtooth flounder and
each species for which the target fishery is closed. 1If a
closure occurs mid-week, weekly data cannot be used to
differentiate between discretionary and regulatory discards. In
fact because the directed fishing standards apply to the retained
catch on a vessel at any moment, as opposed to the amount only at
the end of a day, week, or trip, daily data are not sufficient to
make that differentiation. Basically, continuous information on
catch and retained catch by vessel would be necessary to estimate
regulatory discards. This problem could be eliminated by having
all discards included in the standard. Therefore, the difficulty
in measuring regulatory discards in not a critical problem for a
harvest priority proposal unless regulatory discards are excluded
from the discard standard. The CSII proposal does not address
regulatory discards; therefore, it is assumed that, under that
proposal, the retention standard does not include an exemption
for regulatory discards.
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2.2 Discard Rate Standard Effectiveness

The objective of a HP program is to provide fishermen with an
incentive to use fish more wisely. Three potential problems for
a discard rate standard with respect to being effective in
meeting this objective are discussed in this section.

2.2.1 Defining discards

A critical factor in determining the effectiveness of a HP
discard rate standard would be the definitions of "catch" and
"retained catch" because "discard" is the difference between
catch and retained catch. If catch is defined to occur when fish
are brought aboard the vessel, fish in a codend in the water
would not yet be part of the catch; therefore, fish that are bled
from the codend before it is brought aboard would not be counted
as discards. Basically, a decision has to be made whether such
fish should be included as discards. The observers estimate the
amount of fish that are released when they observe net bleeding
and these estimates are used in their estimates of total
discards. Similarly, vessels are required to make their own
estimates of this type of discard and include them in their
discard reports. However, it is very difficult to make accurate
estimates of this type of discard.

The definition of "retention" is potentially a much more serious
problem. Currently, fish are considered to be retained if they
are retained as either whole fish or in some other unprocessed
form (e.g., headed and gutted but not frozen) or if they are
processed regardless of how much of a fish becomes processing
waste. Therefore, without strict rules on what constitutes
acceptable processing, a vessel could retain some minimal part of
each fish or process whole fish into meal and be considered to
have 100% retention. This problem is discussed more fully in the
April 1995 working document on increased retention and increased
utilization.

2.2.2 Species-specific differences in the importance of
discards

An aggregate discard rate standard ignores the fact that the
opportunity cost of using a species as discard and thus the
benefit of decreasing discards are expected to vary by species.
The opportunity cost of using fish as discard reflects the
highest valued alternative use of that fish. The alternatives
include being used as any of the following: (1) retained catch
in any one of many commercial, recreational, or subsistence
fisheries; (2) discard in another fishery; (3) a predator or prey
for other species; and (4) a contributor to the future surplus
production of the stock of that species of fish. Many actions
recommended by the Council and implemented by the Secretary of
Commerce indicate that the benefit of reducing bycatch does vary
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by species. Therefore, the use of a groundfish discard standard
that is not species-specific or that is not weighted based on the
relative value of each species can result in undesirable
outcomes. For example, a fisherman may be able to change his
fishing methods in a way that increases pollock discards by 1 mt
for each 2 mt reduction in rock sole discards. Such a change in
fishing methods would reduce total discards but it may well
increase the cost of discards if a 1 mt reduction in pollock
discards is worth more than a 2 mt reduction in rock sole
discards.

This problem could be eliminated by using a discard rate index
based on appropriately weighted discard rates by species. The
weights should be based on the value of decreasing the discards
of each species, where that value would reflect the expected
biological, ecological, economic, and social effects of
decreasing the discards of that species.

2.2.3 Decreasing discards by decreasing or retaining unwanted
bycatch

An additional potential effectiveness problem with a discard rate
standard results from the following: (1) a fishing operation can
decrease its discard rate by either reducing its bycatch of fish
that would normally be discarded or by retaining that bycatch and
(2) the use of this standard implies that society does not have a
preference between these two methods of decreasing discards.

This is a problem, for example, if the fishing operation responds
to the discard rate standard principally by increasing its
retention even though the benefits to the nation would be
substantially greater if instead bycatch were decreased.
Including a groundfish bycatch rate standard would be a partial
solution. However, such a standard would result in other
problems.

2.3 PSC Rate Index Standard

The PSC index would be a weighted average of the bycatch rates
for all prohibited species (i.e., crab, halibut, herring, and
salmon). For example, if red king crab and halibut were the only
prohibited species of concern and weights of 0.6 and 0.4 were
given to red king crab and halibut, respectively, the PSC index
of a vessel would equal 0.6 x CBCR + 0.4 x HBCR, where CBCR is
the vessel’s red king crab bycatch rate and HBCR is its halibut
bycatch rate. In this example, if the vessel’s red king crab
bycatch rate is 1 crab per metric ton of groundfish catch and if
its halibut bycatch rate is 50 kilograms of halibut per metric
ton of groundfish catch, the PSC index for the vessel would be
20.6 ([0.6 x 1] + [0.4 x 50] = 20.6). The weights used to
calculate a weighted average sum to 1, in this example 0.6 + 0.4
= 1. The following assumption is implicit in the use of weighted
average bycatch rates to calculate a PSC index, the importance of
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bycatch per unit varies by species.

The AMCC has not specified the method that would be used to
determine the weight to be used for each bycatch rate. Two
mutually exclusive alternatives are as follows: (1) the weights
would be proposed by rock sole fishermen and (2) the weights
would be based on the relative benefit of a reduction in bycatch
for each prohibited species.

With the former weighting alternative, each fishing operation
participating in the rock sole fishery would want the weights
that will give it a competitive advantage in the rock sole
fishery. Therefore, it would want high weights for the bycatch
species either for which it already had low bycatch rates
compared to other rock sole operations or for which it thought it
could decrease its bycatch rate more easily than could other
operations. Conversely, it would want low weights for species
for which: (1) it currently has relatively high bycatch rates,
(2) it has a relative disadvantage in terms of reducing bycatch
rates, and (3) it expects the bycatch rates to increase, perhaps
as it decreases other bycatch rates.

In the absence of a scientific basis for evaluating the merits of
various weighting proposals from competing interest groups, the
annual or periodic process for establishing the weights could be
very contentious and time consuming. Furthermore, there would be
no assurance that a fishing operation that decreased its PSC
index necessarily would have decreased the cost it is imposing on
others due to its bycatch. The cost being imposed on others is
the opportunity cost of bycatch. In many cases, this is the
foregone net benefit in the fisheries that target on the species
that cannot be retained in the groundfish fisheries. The
ambiguity occurs only when the bycatch rates decrease for some
species but increase for at least one other.

The latter alternative is based on the premise that the purpose
of a weighted average or index is to account for the fact that
the importance of a unit of bycatch can differ significantly by
species. Consider the simple example discussed above in which
red king crab and halibut are the only prohibited species of
concern. 1If it is determined that the foregone benefits due to
red king crab and halibut bycatch are due exclusively to foregone
catch in the red king crab and halibut fisheries and if the
benefits are estimated to be $15 per red king crab and $5 per kg
of halibut taken as bycatch, the weights would be 0.75 and 0.25,
respectively, for the red king crab and halibut bycatch rates of
each fishing operation. For a fishing operation with red king
crab and halibut bycatch rates of 1 crab and 50 kg of halibut per
metric ton of groundfish catch, the PSC index would be 13.25 ([1
x 0.75) + [50 x 0.25] = 13.25).
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Although this provides a less arbitrary method of establishing
the weights, the process could still be contentious and time
consuming due to the uncertainty concerning the relative benefit
of reducing the bycatch of each prohibited species. Any set of
estimates of those values would necessarily be based on less than
complete information. However, if the value weighted index is
used, there is a substantially increased assurance that a fishing
operation that decreased its PSC index would have decreased the
cost it is imposing on others (e.g., crab, halibut, herring, and
salmon fishermen) due to its bycatch of prohibited species when
the bycatch rates decrease for some species and increase for
others. It can be demonstrated that, if the actions that a
fishing operation takes to reduce its PSC index do not increase
its groundfish catch, a decrease in the PSC index assures that
the PSC-induced costs imposed on others (i.e, the opportunity
cost of using prohibited species as bycatch) will also decrease.
The PSC index and this PSC-induced cost can move in opposite
directions only if total groundfish catch is increased. In that
case, the index and PSC-induced cost can, but would not
necessarily, move in opposite directions.

An additional potential problem for the PSC index is that, if the
index is in terms of bycatch as proposed by AMCC instead of in
terms of bycatch mortality, there will be a bias in favor of
reducing the bycatch rate regardless of what it does to the
discard mortality rate. This would be a problem if some actions
that a fishing operation would take to reduce its bycatch rates
would increase its discard mortality rates. 1In this case, the
benefit of the reduced bycatch rates would be at least partially
offset. It is not known to what extent this would occur. If
adequate discard mortality information were available by fishing
operation, using a bycatch mortality rate index instead of simply
a bycatch rate index would be a solution. However, such
information is not expected to be available.

Prohibited species bycatch monitoring by vessel is already being
done for halibut and red king crab PSC bycatch rates under the
vessel incentive program (VIP). With the AMCC proposal,
comparable estimates would be required for all prohibited
species. This probably can be done without much difficulty for
the other crab species. However, providing adequate estimates of
salmon bycatch by vessel remains a challenge.

3. Which target fisheries (species, area, and gear type) will
operate under a HP program?

The Council has tentatively identified the BSAI trawl rock sole
fishery as the first fishery for which a HP program would be
developed. The CSII HP proposal is also limited to the BSAI rock
sole fishery.
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It will be necessary to define the fishing activities that are
included in this fishery. Three alternatives are: (1) a
dominant retained species definition similar to those used to
monitor PSC limit allowances by fishery; (2) the directed fishing
standards for rock sole; and (3) a combination of the two.

During the reward fishery, rock sole will be on bycatch-only
status for vessels not eligible for the reward fishery.
Therefore, the directed fishing standards would be used to
determine how much rock sole bycatch could be retained during the
reward fishery by a vessel not eligible for the reward fishery.
That is, the directed fishing standards for rock sole will be
used to exclude from the reward portion of the rock sole fishery
vessels that did not meet the HP standards. Therefore,
consistency is one reason for using the directed fishing
standards to define the rock sole fishery for all the purposes of
a HP program. The alternatives for defining the rock sole
fishery and the potential problems associated with each
alternative are discussed more fully in the April 1995 working
document on increased retention and increased utilization.

4. Will a TAC be allocated between vessels that can carry the
observers necessary to attempt to meet the HP standards and
vessels that cannot carry the required observers, will the
latter group of vessels be allowed automatically to
participate in the HP reward portion of the fishery, or will
that group of vessels simply have a smaller portion of the
TAC available to it? If separate allocations are
established, how will they be established?

This group of questions would not have to be addressed unless
vessels that were not able to carry observers entered the rock
sole fishery. When the rock sole fishery is defined in terms of
the dominant retained species by processor, factory trawlers were
the dominant participants in the 1994 and 1995 BSAI rock sole
fisheries. The other participants were catcher vessels that
delivered unsorted codends to a mothership. The factory trawlers
and motherships that have participated in these fisheries would
have observers under the current observer coverage reguirements.
However, as noted in the answer to Question 11, additional
observers would be needed on many of these vessels for a vessel
to demonstrate that it met the HP standards.

5. How will a TAC be allocated among vessels with different HP
standards?

Given the current homogeneity of the vessels participating in the
rock sole fishery, it would not be necessary either to establish
separate HP standards for different groups of vessels or to
allocate the rock sole TAC among such groups. If in the future
there were sufficient differences among the vessels in terms of
either their abilities to carry observers or their product mixes,
such allocations would be necessary.
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6. How will the TAC for a species be allocated between
fisheries with HP programs and fisheries that take that
species only as bycatch?

Historical catch and bycatch data could be used to estimate how
much rock sole would be taken as bycatch in other groundfish
fisheries. The remainder of the TAC could be used for the
qualifying and reward portions of the rock sole fishery. The
definition of the rock sole fishery and the ability of vessels
that are not in the rock sole fishery to target on rock sole
would have to be considered to project accurately the catch of
rock sole in other fisheries by vessels that would be excluded
from the reward portion of the rock sole fishery. 1In 1994 the
initial rock sole TAC was 63,750 mt, total rock sole catch was
60,511 mt, of which about 20,000 mt was taken as bycatch in other
groundfish fisheries. Therefore, in the absence of other
information, about 20,000 mt of the rock sole TAC would be
reserved for bycatch and the remainder could be allocated between
the qualification and reward portions of the rock sole fishery.

The allocation of the rock sole TAC between the rock sole fishery
and other groundfish fisheries is not expected to be a
significant problem. Unexpectedly high levels of rock sole
bycatch in other groundfish fisheries could be accommodated
without requiring rock sole discards in those fisheries for the
following reasons: (1) there is a nonspecies-specific reserve in
the BSAI groundfish fishery and (2) the rock sole TAC is expected
to continue to be set substantially below its acceptable
biological catch (ABC). If this flexibility were not available,
it might be necessary to change the directed fishing standard for
rock sole. This would be done to prevent covert targeting on
rock sole by excluded vessels from using so much of the rock sole
bycatch reserve that the rock sole TAC is taken before all
fisheries that take and retain rock sole bycatch have ended for
the year. Otherwise, rock sole would become a prohibited species
and additional rock sole discards would occur in other fisheries.

7. How many tiers of HP standards will there be?

There could be two or more tiers to the HP program, each with its
own reserve and a consecutively higher set of HP standards. AMCC
suggested that initially one tier should be used and that two
tiers would be an option for the future. The CSII proposal would
establish one tier.

8. How much of the TAC and PSC limit allowances for the rock
sole fishery will be allocated to the qualifying period and
to each tier of the reward portion of the fishery?

AMCC has suggested up to either 40% or 60% of the rock sole
fishery’'s share of the rock sole TAC would be reserved for the
reward portion of the rock sole fishery. Alternatively, AMCC has
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suggested that the reward be for a specific, but as yet
unidentified, time period or area. The AMCC proposal does not
address the apportionment of the PSC limit allowances for the
rock sole fishery. With the CSII proposal, 50% of the rock sole
fishery’s share of the TAC and the PSC limits would be reserved
for the "B" season (August - December); during the first year of
the HP program, only the vessels that met the HP standards during
the "A" season (January - July) would be allowed to fish in the
"B" geason; and only the vessels that met the HP standards for
the "A" and "B" seasons would be allowed to take part in the
fishery if it is reopened after the initial closure of the "B"
season. ~

It is not clear that the same percent of the rock sole fishery’s
share of the TAC and the PSC limits should be reserved for the
reward fishery. With the AMCC proposal and in the absence of
seasonal differences in bycatch rates, the prohibited species
bycatch rates would be expected to be lower during the reward
fishery. Therefore, if that expectation is correct, proportional
reserves would in effect decrease the percent of the TAC that
could be taken during the qualifying portion of the fishery. The
expected difference between the mean bycatch rates during the
qualifying and reward portions of the fishery for each PSC limit
species could be used to apportion each PSC allowance. Because
the formulation of those expectations would be difficult, the
annual process for establishing the apportionment of the PSC
allowances would tend to be time consuming and contentious.

Currently, there are not separate PSC limit allowances for the
rock sole fishery. The rock sole, flathead sole, and other
flatfish fisheries share PSC allowances. Therefore, separate
allowances for the rock sole fishery would have to be established
before such allowances could be further subdivided between the
qualifying and reward portions of the rock sole fishery. By
itself, this is not expected to be a major impediment. In fact,
if the reward portion of the fishery would be at the beginning of
the fishing year, the need to apportion the PSC limit allowances
between the reward and qualification portions of the rock sole
fishery would be decreased substantially or eliminated. Given
that it is preferable to fish early in the year, the reward
period would be expected to occur then.

9. Will the HP standards apply only to fishing vessels?

There are several issues that need to be considered with respect
to whether the discards by a processor that receives catch from a
catcher vessel would be considered in determining a catcher
vessel’s performance with respect to HP standards. The issues
are associated with the following potential advantages and
disadvantages of considering discards by processors.
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Advantages: If the objective is to decrease discards, it is
difficult to justify treating discards by a vessel and by a
processor differently. It would be more equitable to count all
discards because to do otherwise would provide an advantage to
catcher vessels relative to catcher/processors and to catcher
vessels that do not sort at sea compared to those that do.

Disadvantages: First, the cost and difficulty of monitoring
discards would be increased. In addition to monitoring the
discards of vessels, it would be necessary both to monitor the
total discards of a processor and to determine how much of the
total was accounted for by catch from each vessel. However, the
discards of the processor could be prorated based on the catch by
vessel. Second, each vessels would be placed in the undesirable
position of having its HP performance being in part determined by
the actions of the processors. Finally, the definition of
discards may require additional attention. Currently,
unprocessed fish that are sent to the meal plant in Kodiak are
considered to be discards. The same is true for all on-shore and
at-sea processors for the purposes of the Observer Plan fees.

Related to the issue of counting the discards of processors and
the definition of "discards" is the need to determine if discards
beyond the vessel and processor would be considered. If they are
not, a third party could discard the fish without adversely
affecting the HP performance of a vessel. In this case, the
intent of the HP program would not be met, in fact, the cost of
the discard problem would increase by the cost of having the
third party dispose of the fish.

10. Can the HP standards be met by a group of operations based
on the group’s performance or can the reward be transferred
to another vessel?

The difficulty in obtaining adequate estimates of a vessel'’s
performance with respect to the HP standards, particularly the
discard rate standard, would tend to be reduced by evaluating the
performance of individual groups of vessels instead of individual
vessels. An alternative that would take advantage of this is as
follows: all the vessels in a group that met the HP standards
would have access to the reward portion of the HP fishery and
none of the vessels in a group that did not meet the HP standards
would have access to the reward fishery. In addition to
potentially having better estimates of performance, this
alternative would provide some protection against a vessel just
missing a HP standard due to the random component of its bycatch.
The groups could be formed voluntarily and each group could have
its own set of rules to provide individual vessels with
incentives to help the group meet the standards. Such rules
would be enforced by contract law not by NMFS or NOAA. The use
of group standards instead of individual vessel standards is a
form of transferability.
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The issue of the transferability of the right to participate in
the HP reward portion of a fishery should be addressed. The AMCC
HP proposal states that a vessel that met of the HP standards
would qualify to participate. However, because the harvest
priority portion of the fishery probably would occur the
following year, the lack of transferability would create some
problems.

One problem is that a vessel owner, who would have otherwise
retired a vessel, would be more likely to decide not to if the
vessel had qualified and the right were not transferable.
Therefore, the lack of transferability could hinder efforts to
reduce overcapitalization. Another problem is that the owner of
a vessel that is lost after qualifying would have an additional
loss if the right were not transferable. Without transferable
rights, a new vessel could not participate in the HP reward
portion of the fishery. This would be true whether the new
vessel would be an additional vessel or a replacement for an
existing vessel. Therefore, the incentive would be decreased to
replace an existing vessel with one that is designed to be more
fuel efficient, to have lower bycatch and discard rates, or to be
safer.

Unfortunately there are also some disadvantages to allowing
transfers and a complex set of vessel replacement rules might be
necessary to capture the advantages and limit the disadvantages
of transferability.

11. What additional observer requirements will be established
and how will they be paid for?

The AMCC HP proposal includes the following statement:

If any portion of the catch was not observed, it [the
bycatch rate] would be calculated at the fleet average
effectively providing an incentive to make sure that
everything is seen.

The same rule would presumably be applicable to the discard rate.
In either case, it is necessary to clarify what is meant by
"observed". The concern that an extrapolation from observed
hauls to total hauls to measure the HP performance of a vessel
and the associated use of the term "observed harvest" suggest
that the following related questions should be considered.

1. If it is not appropriate to extrapolate from observed
hauls to all hauls which occur while an observer in on
the vessel, is it appropriate to extrapolate to a total
haul from basket samples or other partial haul samples?

2. Should "unobserved" apply to the part of a haul that is
not sampled as well as to hauls that are not sampled?
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For example, if better estimates of a vessel's HP performance

would be provided by whole haul samples of say 20% of its hauls
than by basket samples of all of its hauls, the rule that allows
one type of extrapolation but not the other is counterproductive

in terms of the cost and feasibility of having better estimates
of the vessel's HP performance.

A related question is as follows:

Would vessels that deliver unsorted codends to a mothership

be required to have observers to qualify for the HP reward

fishery? -
The amount of additional observer coverage required for vessels
to participate fully in the HP program would depend on the
answers to these three questions. A rough estimate based on the
number of processor vessels reporting catch in the rock sole
target fishery in 1994 and 1995 indicates that between 680 and
870 additional observer days may be needed to sample all hauls in
the rock sole fishery.® With a cost per observer day of about
$225, the cost of the additional observer coverage would be
$153,000 to $196,000 for the factory trawlers. Perhaps the
estimate would be increased by about $30,000 if catcher boats
delivering codends were required to have observers.

The next question is how will the additional observer coverage be
paid for? The alternatives are as follows: (1) have each vessel
pay for any additional coverage, (2) have all observer coverage
paid for by the Research (Observer) Plan Fee Program, oOr (3) use
a combination of the first two options.

The AMCC expected the first alternative would be used. However,
there are several potential problems with this option. NMFS
believes that all observer coverage should be provided through
the Research Plan fee assessment program. The Magnuson Act
currently does not authorize NMFS to collect additional funds
from any processor or vessel to pay for additional or voluntary
observer coverage. This position, the basis for it, and an
option for addressing the issue are included in the following
text from an attachment to a letter from the Regional Director to
the Council Chairman.

From NMFS' perspective, all observer coverage specified for
the Northern Pacific halibut fishery and for fisheries
managed under FMPs prepared by the Council should be covered

Tn 1994, processor vessels submitted 124 weekly production
reports in the rock sole target fishery (124*7 days = 868
observer days). Through March 18, 1995, processor vessels
submitted 97 weekly production reports in the rock sole target
fishery (97*7 = 679 observer days).
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under the North Pacific Fisheries Research Plan (Research
Plan). We take this position for two reasons. First,
observer coverage outside the Research Plan would require
that a separate observer program and arrangements with
observer contractors be established; this would require
additional staff and budget resources that currently are not
available. Second, the problems that gave rise to the
Research Plan would be allowed to continue if observer
coverage outside the Research Plan were endorsed.

Fees collected under the Research Plan cannot exceed two
percent of the value of fish and shell fish harvested under
the jurisdiction of the Council (section 313(b) (2) (E) of the
Magnuson Act). NMFS believes the revenue generated under
the authorized fee collection will meet current observer
coverage needs. However, new management programs that
require increased observer coverage to monitor compliance
(e.g. vessels participating in programs that require
additional observer coverage or more than one observer on a
vessel or at an on-shore plant) could not be supported by
the current fee structure without jeopardizing observer
coverage necessary to monitor catch and discard amounts in
the Research Plan fisheries. An increase in the fee
percentage likely is not acceptable and would not address
the perception of inequity that rises if the fee collection
program is used to subsidize fishing operations that require
two observers on board a vessel to satisfy increased needs
for observer data. The Council’s current consideration of
an expanded groundfish CDQ program or a harvest priority-
type program to address discards in the groundfish fisheries
likely could not be implemented without an increase in
observer coverage that probably cannot be supported under
the current Research Plan.

Option to Address the Issue. If the Council wishes to pursue
special management programs that require significant
increases in observer coverage beyond the scope of current
observer coverage requirements, it will need to address
current statutory constraints that limit funding for
observer programs to 2 percent of the exvessel value of
Research Plan fish. A Magnuson Act amendment to authorize a
supplemental fee collection program based on the cost of an
observer day or some other unit of cost likely would require
the Council to develop criteria to determine when the
implementation of a supplemental fee collection program is
appropriate. Supplemental fees would be deposited in the
North Pacific Fishery Observer Fund. Under a supplemental
program, observer services could be provided within the
contractual arrangements developed for the current Research
Plan.
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As noted in the preceding text, the problem with the second
alternative is that the Magnuson Act limits the fee percentage
that can be used to 2%. Given the expected observer coverage
requirements for the crab and groundfish fisheries, there would
be only a limited possibility of paying for HP program-induced
increases in observer coverage with Research Plan fees. However,
if the HP program is implemented only for the BSAI rock sole
fishery and if the Council gives that program a sufficiently high
priority, the additional cost of less than $200,000 by itself
would not be a major impediment.

12. What will be the numerical value of each standard for each
HP tier and fishery? Due to differences among the
fisheries, it is expected that a separate set of HP
standards would have to be determined for each HP fishery.

This is a simpler question because the Council is only addressing
a HP program for the BSAI rock sole fishery at this time and
because only one tier is being considered initially. As noted in
the answer to Question 2, two types of HP standards have been
suggested for the rock sole fishery under the AMCC proposal.
However, the specifics of the PSC index and the numerical values
of the standards have not been identified. The CSII proposal
includes specific retention rates by season (see the answer to
Question 2).

13. What weighting factors will be used to calculate meaningful
aggregates with respect to the HP standards?

AMCC suggested that no weighting factors be used for groundfish
discards and that an unspecified set of weights be used to
calculate the PSC bycatch index. The issue of developing a
weighted index for the two standards together has not been
addressed. In the absence of an aggregate standard, the
tradeoffs between the discard and PSC index standards would not
be considered. Therefore, a fishing operation that just meets
each of two standards would qualify for the reward portion of the
rock sole fishery, where as an operation that had a discard rate
just above the standard but a PSC index substantially below the
standard would be excluded even if the latter operation were
imposing a lower aggregate groundfish discard and PSC cost on
others. With an aggregate standard, there would be one overall
standard to be met to qualify for the reward fishery and the
problem in this example would be eliminated.

14. How will the Council and NMFS establish the reference year
bycatch and discard rates that would be used for unobserved
catch?

AMCC suggested that fishery-wide averages from the most recent
year be used as the assumed rates for unobserved catch. Because
these averages would be greater than the HP standards, vessels
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would have an incentive to have fuller observer coverage if their
actual rates were less than the assumed rates. Because a vessel
without observer coverage would be assumed to have the average,
it could not qualify for the reward portion of the fishery.
Similarly, a vessel with 30% observer coverage would have
difficulty qualifying because the average rates would be applied
to the unobserved catch which would in most cases exceed 70% of
its catch. However, most vessels in the rock sole fishery have
100% coverage in terms of vessel days. Changes in regulations,
such as time/area closures or mesh size requirements, would make
it more difficult to use historical bycatch and discard rate data
to establish standards and assumed rates.

15. Will a minimum level of participation in the qualification
portion of a HP fishery be required to qualify for the
reward portion of that HP fishery?

The requirement for a minimum level of participation in the rock
sole fishery during the qualification portion of the fishery to
meet the HP standards is not addressed by either HP proposal. In
the absence of such a requirement, a vessel that participated in
the rock sole fishery for only one day during the qualifying
period and met the HP standards for that one day would be
eligible to participate fully in the reward fishery. In this
example, the ratio of the benefits for the vessel to the benefits
to society would be very high for such a vessel compared to that
of a vessel that met the HP standards while participating fully
in the qualification period. The Council should determine
whether the benefits provided to a vessel via the reward should
be roughly proportional to the reduction in discards and
prohibited species bycatch accounted for by a vessel. If it
should be, the lack of a minimum participation requirement is
potentially a serious problem.

16. Will the process for establishing the HP standards and
rewards for a HP fishery require concurrence by a fixed
percent of the current participants in that fishery?

If the HP program is intended to provide the participants in that
fishery a method to improve their performance with respect to
bycatch and discards by setting HP standards that are supported
by the participants in the fishery, the Council may want to
consider including a minimum level of concurrence on HP standards
and rewards by current participants as an element of the HP
program. Such a requirement would eliminate the concern that the
HP standards and rewards would be set to the advantage of a very
small number of participants in the fishery.
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OPTIONS

Options that the Council may wish to consider are presented
below.

1.

The objective of the HP proposal is to provide fishermen an
incentive to reduce discards, perhaps including non-
allocated species, and bycatch of prohibited species. The
Council is considering limits on discards in the BSAI rock
sole fishery under the Increased Retention and Increased
Utilization (IR/IU) proposal. The principal differences
between the current IR/IU proposal and the portions of the
HP proposal that deal with groundfish retention and
utilization are as follows: (1) the species to be included
in the retention standard; (2) the result for a vessel of
not meeting a standard; and (3) the numerical value of the
retention standard. Because this part of the HP proposals
is basically a set of options for a IR/IU program, it shares
most of the implementation issues identified for other IR/IU
proposals. Therefor, it may be more effective for the
Council to address this part of the HP proposal as part of a
redefined IR/IU proposal instead of continuing to address it
within the context of the HP proposals.

In terms of potential reductions in the bycatch of
prohibited species, a variety of measures are available that
could be used in conjunction with or as alternatives to the
parts of the HP proposals that address this problem.
Specifically, the Council may want to recommend further
analysis of proposals such as Individual Bycatch Quotas
(IBQ), through which the Council could annually allocate a
portion of the halibut and crab PSC limits to individual
vessels. Proposals such as IBQs would incorporate the
objectives of the HP proposal to provide fishermen with an
incentive to reduce prohibited species bycatch, but would
not rely on final resolution of appeals for effective
implementation. The analyses of IBQs and other bycatch
reduction proposals for the flatfish fisheries (rock sole,
flathead sole, yellowfin sole, and other flatfish) could be
completed by staff in time for review at the September, 1995
Council meeting.
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APPENDIX I

SUMMARY DATA FOR THE BSAI ROCK SOLE FISHERY
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., Table 1. Catch and discards of all groundfish in the BSAI rock sole at-sea processing trawl fishery, 1993-1994*
-~

Total catch Discarded catch
Metric Species  Percent Metric Species  Discard Percent Percent
tons comp. contrib. tons comp. rate contribution contribution
to discards to catch
1993
Pollock 15,761 21.7% 1.1% 14,617 28.6% 92.7% 13.1% 1.1%
Pacific cod 7,138 9.8% 4.3% 5,101 10.0% 71.5% 13.8% 3.0%
Turbot 9 0% 1% 9 0% 100.0% 5% 1%
Rock sole 39,115 53.7% 60.9% 22,945 44.9% 58.7% 55.1% 35.7%
Yellowfin 3,935 5.4% 3.7% 2,309 4.5% 58.7% 8.0% 22%
Arrowtooth 554 8% 6.0% 554 1.1% 100.0% 6.4% 6.0%
Flat other 3,812 5.2% 13.1% 3,166 6.2% 83.1% 16.5% 10.9%
Rockfish 5 0% .0% 5 0% 100.0% 1% 0%
Other 2,456 3.4% 9.5% 2,410 4.7% 98.1% 10.4% 9.3%
Total 72,784  100.0% 3.9% 51,116 100.0% 70.2% 17.2% 2.7%
1994
Pollock 15,402 20.9% 1.1% 14,432 28.1% 93.7% 13.3% 1.0%
Pacific cod 5,649 7.7% 2.9% 3,766 7.3% 66.7% 11.2% 1.9%
Turbot 9 .0% 1% 9 0% 100.0% 3% - 1%
Rock sole 40,380 54.7% 66.7% 23,572 45.9% 58.4% 59.5% 38.9%
Yellowfin 5,372 7.3% 3.7% 3,509 6.8% 65.3% 9.5% 2.4%
Arrowtooth 621 8% 4.4% 621 1.2% 100.0% 4.5% 4.4%
Flat other 3,584 4.9% 12.0% 2,738 5.3% 76.4% 14.6% 9.2%
Rockfish 1 0% 0% 1 0% 100.0% .0% 0%
Other 2,761 3.7% 10.3% 2,688 52% 97.3% 11.5% 10.0%
Total 73,778 100.0% 3.7% 51,335 100.0% 69.6% 17.4% 2.6%
1995
Pollock 6,833 16.8% 1.1% 6,031 24.3% 88.3% 11.5% 1.0%
Pacific cod 7,447 18.4% 7.0% 4,077 16.4% 54.7% 19.0% 3.9%
Turbot 2 0% 1.0% 2 .0% 100.0% 52% 1.0%
Rock sole 22,572 55.6% 64.4% 12,004 48.3% 53.2% 55.2% 34.2%
Yellowfin 1,198 3.0% 14.9% 583 2.3% 48.7% 29.3% 7.3%
Arrowtooth 169 4% 10.9% 166 1% 98.1% 11.2% 10.7%
Flat other 1,398 3.4% 27.0% 1,021 4.1% 73.0% 25.8% 19.7%
Other 961 2.4% 9.6% 955 3.8% 99.3% 14.7% 9.6%
Total 40,581 100.0% 4.8% 24,839 100.0% 61.2% 20.9% 3.0%
Source: NMEFS Alaska Region blend estimates through Mar 18, 1995.
Note: The target has been recalculated to provide continuity over time and distinguishes rock sole from other

flatfish as a target category.
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Table 2.
1993-1995
Bycatch#** Percent
contribution

1993

Red king crab 160,296 62.7%
Other king crab 61,878 46 .5%
Bairdi 374,484 10.7%
Other tanner crab 1,643,972 10.7%
Halibut 636 7.2%
Herring 4 5%
Chinook 27 1%
Other salmon 249 1%
1994

Red king crab 215,410 76.7%
Other king crab 21,925 28.3%
Bairdi 592,151 23.3%
Other tanner crab 723,413 5.8%
Halibut 845 6.0%
Herring 11 6%
Chinook 284 6%
Other salmon 0 0%
1995

Red king crab 19,012 65.5%
Other king crab 593 18.8%
Bairdi 326,057 44 .9%
Other tanner crab 24,528 21.0%
Halibut 597 13.4%
Herring 0 .6%
Chinook 461 3.3%
Other salmon 0 .0%

Source:

Note:

Bycatch*
rate

2.202
.850
5.145
22.587
8.745
.055
.000
.003

2.920
.297
8.026
9.805
11.451
.153
.004
.000

.468
.015
8.03
.604
14.705
.000
.011
.000

*

5

Disca
mortal
rat

72.0%

70.0%

70.0%

rd Discard
ity mortality
e
458
591
418

NMFS Alaska Region blend estimates through Mar 18, 1995.

Crab, halibut, herring, and salmon bycatch in the BSAI rock sole at-sea processing trawl fishery,

Percent Bycatch**
contribution mortality
rate
10.3% 6.30
11.3% 8.02

22.4% 10.2§

The target has been recalculated to provide continuity over time and distinguishes rock sole from

other flatfish as a target category.

crab or salmon.
numbers/tons.
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1995

Bycatch units are tons for halibut or herring, and numbers for
Likewise the bycatch rate and bycatch mortality rate could be kilograms/tons or



Table 3. overfishing limits, ABC, TAC, and ITAC
for the 1994 and 1995 rock sole
fisheries in the BSAI (metric tons).
Category 1994 1995
Overfishing 363,000 388,000
ABC 313,000 347,000
TAC 75,000 60,000
ITAC 63,750 51,0001
Table 4. Apportionment of prohibited species catch limits

for the rock sole/other flatfish category in the
BSAI in 1994 and 1995.

| Category 1994 1995 "
Halibut (mt) ? "
Jan 20 - Mar 29 428 428
Mar 29 - June 28 180 180
June 28 - Dec 31 80 82
Total 688 690
Red king crab (#) 110,000 110,000
Zone 1
Bairdi Tanner crab (#)
Zone 1 475,000 475,000
Zone 2 260,000 Sl0,00Qﬁ
1/ dates for beginning and ends of quarters differ slightly in -

1995.
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APPENDIX II

HARVEST PRIORITY PROPOSALS SUBMITTED BY
THE ALASKA MARINE CONSERVATION COUNCIL
AND '
COLD SEA INTERNATIONAL INC.
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ALASKA MARINE CONSERVATION COUNCIL

Box 101145 Anchorage, Alaska 99510
(907) 277-5357 (kelp) 274-4145 (Fax)

To:  Mr. Chris Oliver
NPFMC Staff

From: Nevette Bowen
Coordinator

Date: January 26, 1994

Re: Harvest Priority information for Council analysis

Please find attached some of the ideas we are working on. As you know our intent is to
keep things as simple as possible, place the burden of proof on participants to
demonstrate reduced bycatch/discard, No enforcement, and rely to the maximum extent
possible on industry recommendations. A true incentive - not a penalty. I would be .
happy to run down any information or get the answers to any questions you may have.
You might want to contact these folks directly at some point.

Peter Van Tuyn, our legal counsel, at Trustees for Alaska 907-276-4244 and Bob Mikol
(479-3761), a former fisheries observer and our number cruncher who has fleshed out
some of the enclosed framework for analysis. Both of them can help with questions
regarding confidence and timeliness in data, appeals and adjudication. AMCC President
Paul Seaton (235-6342) can speak to the concept and also answer any questions you may
have.

Here is the basic idea:

A qualifying standard would be established by the Council for each fishery proposed for
harvest priority in consultation with industry. It would be based on bycatch and discard
rates and set below industrv averages to provide competitive incentive for vessels that
minimize their bycatch.

In order to qualify, a vessel must meet or exceed this Harvest Priority standard during
their participation in the regular, open fishery in order to be allowed to fish the reserve
or some other opportunity. If a vessel fails to meet the standard during the Harvest
Priority fishing time, their bycatch rates for that period would be averaged into the next
qualifying season.

People throughout Alaska working to protect the health and diversity of our marine ecosysiem
A program of the Alaska Conservation Foundation



As we see it, there are three major elements of determining a Harvest Priority
qualification standard.

1. Discarded bycatch per total catch %o

Discards would include economic discards, non-commercial species
bycatch, prohibited species and regulatory discards.

This recognizes the reality of a mixed species fishery involving co-target
catches.

A minimum percent (15% for example) of the fish by weight must be used
for human consumption, except surimi, otherwise it should be considered
an economic discard for the purposes of Harvest Priority opportunities.

a. Retained catch per total catch.

Simply the inverse calculation of the discarded bycatch -
understands that a mixed bag of fish is not necessarily dirty
fishing and that co-target species catch is desirable if it is
retained for human consumption.

2. The target species catch should constitute % of the total retained catch.
This maintains the focus of the fishing effort on the target
species by requiring that a percentage of the retained catch is
the intended target species.

3. The prohibited species index

This index refers to the number of animals caught in a fishery
per metric ton.

For example, if 6 PSC species were identified, the PSC Index
number to achieve is equal to or less than 6.0. This standard
rate would be indexed to the numeric value of "1.0"per
prohibited species. By-catch rates above or below X animals
per metric ton would have an indexed value greater or less
than 1.0. "

For analysis purposes, we propose a participant should meet all three elements in order
to qualify for harvest priority. Any unobserved harvest (tows or haul) should be
calculated at a reference year average for the fleet.



ALASKA MARINE CONSERVATION COUNCIL
Box 101145 Anchorage, Alaska 99510
(907) 277-5357 (kelp); 277-5975 (fax)

HARVEST PRIORITY: QUESTIONS AND ANSWERS

What is it? A positive economic incentive to reward those fishermen who successfully
minimize bycatch, waste and disruption to habitat by giving them additional fishing time, a
reserved portion of the total allowable catch (TAC) or some other harvest opportunity. It
provides fishermen with a chance to use their own knowledge, experience and ingenuity to
fish cleaner.

Have economic incentives been used successfully in fisheries management before? Yes.
This approach was used to Americanize our North Pacific fisheries in the 1 980s; it could be
used again to clean them up.

How would it help assure the long-term health and productivity of fish stocks and other

' living marine resources? Harvest Priority is distinguished from all other strategies to
minimize bycatch, waste, and discard in acknowledging the role and intrinsic value that non-
commercial and low value species play in the maintenance of the ecosystem. Today, many
species are discarded for economic reasons even though they are critical elements in the food
chain. By providing fishermen incentives to fish deliberately and selectively for target species
and minimize their catch of non-commercial and non-target marine life, Harvest Priority
embraces the importance and ecological value of all marine resources.

Would harvest priority favor one gear type over another? Bycatch rates vary among gear.
We do not know what the lowest rates for most gears are now because there has not been a
direct economic incentive to operate them in a selective manner. Some gears with current high
bycatch rates may actually be capable of very low bycatch rates. We would anticipate a push
within all fisheries to clean up the use of their fishing gear. Conversion to and development of
more selective gear and techniques is a way some fishermen will reduce their bycatch rates.

What about full utilization? If full utilization results in non-target and juvenile fish being
turned into fishmeal or oil, the ecosystem still suffers from the impact of the biomass
extraction without knowing the effects. Many species have no fisheries management plans and
harvesting them before knowing their ecological niche is inviting stock depletion or major
composition shifts in the ocean food web.

Wouldn’t full retention do the job of reducing bycatch? No. If fishermen and fisheries
technology were static and unchanging, this "you catch it, you keep it approach” might be the
single answer to reducing bycatch. However, under full retention, vessel conversions,
tendering arrangements and other innovative transformations are to be expected from the fleet
to maximize their capacity for retaining bycatch so as not to cut into their bottom line. As a
disincentive program, full retention also requires a high level of enforcement on every vessel
to prevent many practices such as night dumping and highgrading. Under a Harvest Priority
system, on the other hand, full retention of target species in many fisheries will be inherent
since the quickest way for fishermen to reduce their discard rate will be to fully utilize their
entire target catch.

People throughout Alaska working to protect the health and diversity of our marine ecosystem
A program of Alaska Conservation Foundation c:amec\g&a.Fet



Don’t Individual Fishing Quotas (IFQs) accomplish the same thing as Harvest Priority?
IFQs address the problem of fleet overcapitalization, but do not fully solve the conservation
problems of bycatch, highgrading and habitat disruption in most fisheries. Possible bycatch
reduction is governed by the economics within a particular fishery. Harvest Priority does not
prevent the eventual implementation of other programs such as IFQs. In order for Harvest
Priority to lower bycatch, however, it must come first. The allocation of harvest to status quo
participants inherent in IFQs would preclude the use of Harvest Priority as an incentive to
reduce bycatch. IFQs could institutionalize the high levels of bycatch and discard.

Who benefits from the Harvest Priority approach? Fishermen who can minimize catch of
non-target species; agencies who can achieve the goal without high cost or additional staff;
subsistence users who rely on bycatch for food and culture; recreational and commercial
fishermen; marine predators dependent on the ocean food chain; fishermen in other fisheries
that have occasional interaction with or take of marine mammals and birds threatened by ESA
fishery shutdowns.

Aren’t economic incentives another form of penalty to fishermen? Economic incentives
provide a choice for fishermen to "fish clean," and thereby become eligible to fish the
qualifying seasons. Everyone currently eligible for the fishery would be eligible to fish the
majority part of the quota no matter what their bycatch. However, those who meet agreed-
upon rates set by the Council in consultation with fishermen would have the opportunity to
fish for more.

Won’t this system fail because the observer data is not scientific enough to stand up in
court? As a fishery management measure, a harvest priority program is not punishing
offenders but rather rewarding those who choose to participate using the best available data as
required by the Magnuson Act. In this case, federal observer program data would be the "best
available" to participants in this voluntary program.

Since Harvest Priority requires observer verification of 100% of the fishing activity,
variability from the traditional extrapolations for non-observed fishing is eliminated. Portions
of the catch not observed would be calculated at the reference year’s fleet average. The
Council can set the bycatch standard within the statistical margin of error to further strengthen
the program. Weights and measures, valid sampling techniques and other tools currently being
developed by NMFS to improve bycatch monitoring will also work to reduce data variability
when they come on line in the near future.

What about CDQ programs? How would harvest priority effect them? A CDQ program
can coexist with the harvest priority system by reserving a fixed portion of the TAC to coastal
communities as currently takes place with Bering Sea pollock. We encourage the use of
bycatch and discard reduction in CDQ fisheries as a criterion for awarding CDQ allocations
among applicants. Since CDQ’s are proportioned yearly, harvest priority for selective fishing
could actively work to reduce bycatch in this program as well as in the general commercial
fishery.

2 March 22, 1995



Harvest Priority and Full Retention/Full Utilization Committee
SUPPLEMENTAL REPORT®

The Committee suffered from a lack of consensus on the task of the committee. The two
conflicting missions were: (1) take the four specified fisheries and determine the nature of the discards
in those fisheries and look for solutions to their problems including HP and FR/FU and individual pros
and cons; or, (2) flesh out details of the HP & FR/FU proposals then test implementation by hypothetically
applying them to the four example fisheries. This would serve to identify potential pitfalls and
inconsistencies for which solutions would be generated or identified as remaining problems for the

programs.

As you can see from the committee report, by and large the first approach was followed.
Nevertheless, a number of questions relating to the second approach were intertwined and answered during
the process. The purpose of this supplemental report is to clearly state those points. This report does not
endorse or reject either HP or FR/FU.

HARVEST PRIORITY

1. NOAA GC stated that under their interpretation of HP as originally proposed, a vessel could be
excluded from the reward season only through a permit sanction. As a permit sanction, a lengthy appeals
process (1-2 years) would be followed and the vessel could fish the reward fishery during the interim. We
recommend the HP proposal be modified to require a separate fishing permit for participation in the HP
reward fishery. One of the qualifying standards for the HP permit would be demonstration of meeting low
bycatch standards. Under such a system, a streamlined appeal procedure could be designed that could
exclude non-qualifying vessels from the HP reward fishery without permit sanctions. We also recommend
continued dialogue with NOAA GC on how this or other approaches could be designed to alleviate NOAA

GC’s concems.
3

2. NOAA GC reported that none of the five appeals currently pending under VIP challenge the observer
data upon which the violations were brought. NOAA GC stated that the rate-based system under VIP is
based on a viable sample methodology. We.note that aithough the sampling methodology for HP would
be modified, such a modified rate-based system could also work.

3. NMFS data showing individual vessel bycatch rates was provided only for the rock sole fishery. The
data showed a wide variability in bycatch rates for economic discards. total groundfish discards. and PSC.
Even within the highest producing ten vessels, some vessels were able to achieve much lower discard rates
than others. It should be noted that these bycatch rates exist without economic incentives. Graphs with this
information are artached to this report.

4. The committee did address the ten questions NMFS’ Joe Terry requested answered in his preliminary
analysis presented to the Council at the September meeting. The committee recommended answers to those
questions and Joe Terry indicated that would be sufficient direction. We recommend that the Council
review those ten questions, the recommendations of both the committee and AMCC, and select the
answers. Once done. that will establish guidelines for HP proposals from fishermen.

* Submitted by the Alaska Marine Conservation Council

HP & FR/FU Supplemental Report page | December 1994



NMFS’ discussion paper (Sept. 1994) states the following 10 decisions need to be made by the Council ™
and NMFS for Harvest Priority before implementation. Following are the 10 decisions with options for
Council consideration. Parenthesis indicate the HP & FR/FU Committee recommendation and AMCC’s

recommendation.
HARVEST PRIORITY OPTIONS FOR COUNCIL
1. « Which target fisheries will operate under HP?

Option A: Council makes request for proposals in certain fisheries (Committee) (AMCC)
Option B: All fisheries immediately open for proposals

 How are fisheries defined?

___ species (Committee) (AMCC)
___area (Committee) (AMCC)
___ gear type (Committee) (AMCC)
___ inshore/offshore (Committee) (AMCC)
___ vessel size (Committee) (AMCC)
___ other - meet HP std. (AMCC)

2. Observer requirements

« level of observer coverage 7~

Option A: 100% of harvesting observed and sampled (Committee) (AMCC)
Option B: no additional observer requirements

« exception from observer coverage in fisheries with mixed vessel size (assuming fishery
definition not based on vessel size)

Option A: automatically eligible to participate in HP season (AMCC)
vessel size too small (moratorium exemption

safety factor

observer cost vs. fishery volume

catch volume below threshold

Option B: no exceptions
3. One HP Standard or Different Standards Allowed in Each Fishery?

Option A: Single set of bycatch reduction standards (economic discards, PSC index, non-
commercial species) in each HP fishery (Committee) (AMCC)
Option B: More than one HP standards within a fishery

HP & FR/FU Supplemental Report page 2 December 1994



- 4. How will TAC be allocated between HP target fishery and bycatch allowances in other fisheries?

Option A: Use current Council process for allocating bycatch (Committee) (AMCC)
Option B: Other

5. How many tiers for HP standards will there be?

Option A: one tier
Option B: two tier option for the future

6. » How much TAC allocated to HP season? (based on proposals from fishermen)

Option A: up to 40%
Option B: up to 60%

« Other reward system

" time block within season (Committee) (AMCC)
___ access to area or specific zone (Committee)

7. Types of HP standards

___Reduction in bycatch rate from standard year
N ___PCS index

8. Numerical value of each HP standard?

___ Based on specific HP proposals from fishermen (Committee) (AMCC)
___ Other

9. Weighting factor for aggregates of species

___PSC index (AMCC)
___ all target species weighted the same (AMCC)

10. What is the reference year for HP rates and unobserved catch rates?

___ 1992
___ 1993 (Committee)

HP & FR/FU Supplemental Repont page 3 December 1994
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Table 4. Discard and bycatch rates for individual catcheripracessors in the 1993 rock sols target fishenes, .
i{vesse! ids ranked in dascending ordr of total groundfish catchl. | i
i ' i ' ] ! :
iRate discarded par mt |Discard Prohibited Spacies Bycatch Rates
1Total groundfish catch | IRsole | I ] : : ,
Vessel {Total 'Rock 'Other  ipermt  Halibut  Bairdi crab Red King |Chinook 0. saimon tHemng -O.Tanner Other King
JiD 'Gfish iSols iGfish 'Rscle {kg/mt) ') Ikgimty  '(kgimt)  itkgimt) {¥tmt) {#mt)
i - i i ! ] I ' :
11 0.72 0.291 043! 0.65: 548. 3.76! 1.18/  0.0000! 0.0000! 0.24! 9.32: 0.58
2| 0.791 0.391 0.40! 0.67i 10.91° 4011 1.77|  0.00001 0.0000} 0.16! 2.57: 0.03
3 0.83! 0.471 0.36 0.75: 8.87° 5.50! .0.231 0.0000f 0.0000! 0.00! 0.00; 0.00
4| 0.63! 0.08! 0.55i 0.72. 3.46. 1.781 1.061 0.00001 0.0075! 0061 34.94 142
5! 0.85! 043! 0.42! 0.81: 231 1.28! 1221 0.0000! 0.0000! 0.03! 22.15! 0.17
6l 0.79! 0.331 0.46! 0.661 3.05: 3.63i 126/ 0.0060! 0.0000! 0.001 089 .- 0.31
7| 0.87! 0.26i 0.611 0.68! 8.87 7.351 0.311 000001 0.0000I 0.00i 0.081 0.00
8i 0.55! 0.18! 0.37! 0.38: 3.76 2.35! 1.031 0.0000! 0.0061 0.03! 26.41; 0.96
9l 0.71i 0.27! 0431 0.56: 5.96- 2.95i 1.79] 0.0000! 0.0000i 0.00i 6.97! 0.01
10| 0.28! 0.04! 0.25! 0.14! 0.66° 047! 0.68/ 0.00001 0.0000 0.18! 59.17 2.32
" 0.711 0.35! 0.36! 0.581 6.82: 2.28| 0.33] 0.0000/ 0.0000! 0.001 437 0.00
12| 0.70! 0.03! 0.671 0.14! 0.99:- 0.07! 0.17| 00000 0.0284] 0.01]  30.63! 1.89
13! 0.74! 0.40! 0.34! 0.67: 8.73: 2.301 059/ 0.0000/ 0.0000 0.00i 0.02; 0.00
14| 0.70' 0.211 048! 0.63I 3.17 1.161 0.78/  0.0000/ 0.0000! 0.081 7.661 0.30
151 0.71! 0.32! 0.391 0.59i 2.38: 3.97! 0.75/ 0.0034 0.0000I 0.001 16.73. 0.03
161 0.79: 0.53! 0.26! 0.77: 1.14. 1.40 0.031 0.00000 0.0000! 0.00! 0.28! 0.01
171 0.71 0.36! 0.351 0.60! 2.51 4.021 0.15] 0.00001 0.00071 0.00! 1.09: 0.03
18I 0.75: 041 0.34! 0.67 5.10. 3.341 2.191 0.00001 0.0000I 0.00! 0.00. 0.00(
19! 0.73. 0.31: 0.41i 0.58: 1.23 0.93! 0.111  0.00001 0.0000I 0.00! 0.00: 0.00
201 0.46i 0.04 042! 0.08! 0.70 0.04 0.131  0.0000] 0.0000! 0.04| 83.65: 1.02
21! 0.62! 0.05: 0.57! 0.30: 0.28 3.981 0.06! 0.0000! 0.0000! 0.06: 42,87 0.75
22: 0.53: 0.01: 0.52! 0.07 1.79 0.99¢ 0.421 0.00001 0.00511 0.02: 147 0.24
23 041. 0.00; . 041 0.01 1.01 0.37: 0.601 0.00001 0.0000! 0.05¢ 1.55- 0.63
24; 0.63; 0.38! 0.24! 0.64! 271 0.96i 1.84/ 0.0000! 0.0000! 0.00! 0.00. 0.00
25! 0.37: 0.12 0.25! 0.26i 0.77 0.64! 1.871 0.00001 0.0000! 0.001 0.10: 0.00
26i 0.71 0.33i 0.38! 0.62: 243 1.801 0431 0.00001 0.0000! 0.00} 0.22 0.03
27! 0.73: 0.46i 0.27: 0.67 146 0.70! 0.581 0.0000! 0.0000! 0.00§ 0.03: 0.00
281 048! 0.09! 0.391 0.19 1.14 0.80! 0.29¢ 0.0002| 0.0016! 0.9 11 1.77 0.10
291 067i 050: 0177 068 242 132, 153; 000001 00000 000!  0.00: 0.0
_ 30! 0.781 0.34i 0.44! 0.61: 0.85. 0.47. 0.341 0.00001 0.0000! 0.00! 0.00: 0.001
31 0.74 0.46: 0.27! 0.64: 0.63. 0.36: 0.26! 0.00001 0.0000! 0.00! 0.02 0.00
32! 0.60i 0.08! 0.52: 0.17 0.57 0.40: 0.08! 0.00001 0.0000! 0.00¢ 0.00: 0.00
331 0.52! 0.02i 0.51i 0.03: 0.12. 0.16i 0.27: 0.0000! 0.00001 0.00! 0.30: 0.21
34i 0.72 0.58i 0.14: 0.70: 0.12 041i 0.52! 0.0000/ 0.0000! 0.00: 0.00! 0.00{
35! 0.85! 0.37. 0.281 0.57: 0.12 0.00! 0.10¢ 0.00001 0.8000I 0.001 0.00: 0.02
361 0.81i 0.00! 0.811 0.00! 0.03 0.06i 0.01¢ 0.0000! 0.0000! 0.00! 0.08! 0.00
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' GROUNDFISH FISHERY MANAGEMENT PLAN AMENDMENT
PROPOSAL
North Pacific Fishery Management Council

Name of Proposer: Date: November 16, 1994

Cold Sea International, Inc,

2909 Arctic Boulevard, Suite 100
Anchorage, Alaska 99503

Phone: 907-562-2653
Fax: 907-861-3468

Fishery Management Plan: 1995 BSAI Rock Sole.

Brief Statement of Proposal:

a. 1995 BSAI Rock Sole be split into A and B scasons. A season should start in
January, and B season should start in August.

b. 50% of the TAC should be allocated to each of the seasons.

¢. Bycatch should also be split 50-50 between the A and B seasons.

d. Retention:

(1) 60% of whatever is in the trawl/codend should be retained in the A
season, and 75% should be retained in the B season.

(2) Exceptions: Arrowtooth, sculpin and skate should not be counted for
the purposes of the 60% and 75% retention standards.

e. Only those boats/fishermen who meet the above retention standards in the A
season should be allowed to fish the B season. Only those who meet the
standards for the A and B seasons should be rewarded by being allowed 1o
take part in further allocations and/or reserve commitments.

f. This value of the Rock Sole fishery increases from more than $27 million
under past policies and prectices to more than 545 million under this

proposal.

Objectives of Proposal: (What is the Problem?)

a. The first objective is to effect a dramatic reduction in the economic discards of
the Rock Sole fishery during the 199$ allocation period. In general, it can
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be stated that the current discard rate of about 66% will be reduced to /"‘\
about 33% during the first year of the implementation of this proposal. If
as successfully as expected, then this proposal can be continued under its
present of even expanded standards.

b. A sccond objective is to reduce the practice of pulse fishing, which bas

. pegative consequences en fishery mansgement and conservation.

c. A third objective is to increase opportunities t expand and diversify markets
for the Rock Sole products. Rock Sole with Roe is now dominated by the
Japanese merket. Adding other product lines will encourage development
of other markets, which decreases risks.

d. A fourth objective is to require retention and use of economically viable fish
which are now being consciously discarded. This includes non-Rock Sole
species such as Pollock, Cod, Yellowfin Sole and others, all of which will
have values in a range of, say $0.20 - $0.60 per pound round frozen or
H&G frozen. Since there is no incentive or requirement to retain these
species during ths Rock Sole fishery, they are very naturally being
discarded 1o leave precious freezer room for the higher value Rock Sole
with Roe, This proposal provides for correstion of such practices and
incentives to do s0.

e. It will be shown herein that the overall value of the Rock Sole fishery will be
greatly increased by adopting this proposal, despite the allocation of 50%
of the Rock Sole into & pop-roe B season. ~

f This proposal is a reasonable first step toward the resolution of the large
economic discard record of the Rock Sole fishery.

g. Itis possible that there will also be positive effects in bycatch, since it likely
that the pace of fishing will be slower, allowing for the possibility of
greater escapement of halibut In addition, it would appear that King Crab
bycatch could be reduced, since fishing seasons would be spread out into
periods when the King Crab may not be present in the Rock Sole fishing
grounds in as great a concentration 8s in the January - March period. The
record of the first year's experience under this proposed regime will
indicate the degree of positive effects this proposal will have on bycatch.

Need and Justification for Councll Action: (Why can't the problem be resolved
through other channels?)

&, The Council is the responsible authority for the sound economic harvest of the

resource, combined with effective conservation practices. This proposal is

properly submitted 1o the Couscil for consideration and implementation.

No other autherity exists for such action. 7\
b. Increased political, environmental and media attention is being focused on the

waste in the Rock Sole fishery. This atention emanates from national,
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regional and local sectors as more and mors information on the extent of
S . the waste is promulgated. : : .
i ) c. Unless positive steps are taken, the entire Rock Sole fishery could be sbut
down. Policy makers at all levels are demonstrating & recognition that the ~
 pecord of waste demands strong corrective action.

d. Recent Council meetings signal a strong will on the part of the Council to take
action in response to the problems in the Rock Sole fishery. Council’s
November 14 teleconference was an example of the Council’s earnest
attemnpt to respond to the problem, in this instance regarding the King Crab
bycatCh m. b )

e. The mechanism of splining into A and B seasons {s already established in the
Pollock fishery. This mechanism was designed to control 8 Pollock
fishery which was, st the time, a frenzied pulse-style fishery in danger of
becoming dedicated soley for the harvest of the Pollock roe. To 8 very
large extent, this is exactly the case with the existing Rock Sole fishery.
Thus the mechanism should have very healthy effect. It providesa
management process which is known and tested by the Council and
NMFS.

Foreseeable Impacts of Proposal: (Who wins, who Joses?)

a. Those who desire an increase in retention, witha concomitant strong reduction
of economic waste, in the Rock Sole fishery are winners.

b. Industry end market elements who can respond 10 the increased standards of
retention are winners. Those who cannot respond are losers unti] they
adapt, unless they simply move to another fishery.

¢. Public and private sectors interested in value-added industry for economic
development will be winners, since it is cartain that ths value of retained
resource in the A and B seasons will outstrip any loss of the roe in the A
scason. (See supporting data below.)

d. Those who share tax revenues, to include the State of Alaska, its political
subdivisions, and others, will be winners, since the base taxable value of
the fishery will increase,

Are There Alternative Solutions? If so, what are they and why do you consider your

- proposal the best way of solving the problem?

e. The Harvest Priority/Full Retention/Full Utilization concepts contain measures
which present altornative solutions.

3



- TEL: Nov 16.94 15:36 Ng.Cige F.CS

b. Representatives of the Rock Sole fleet have presented the Council with steps
which presant alternative solutions. These include increased mesh size
and voluntary seporting of bycstch hot-spots.
c. This proposal has the following merits:
(1) 1t can be implemented immediately, since its management is familiar
1o existing authority. It would follow the pattems of the Pollock
fishery.
(2) 1t responds quickly and effactively to the growing pressure from )
political, environmental and media sectors to do something to s
lessen or totally curtail the waste which is on record in the Rock
Sole fishery. ‘ :
(3) The proposal works with, as opposed to against, concepts which are
contained in the Harvest Priority family of objectives.
(4) It delivers a large, quantifieble savings in the arcs of economic waste.
Instead of a discard rate of 66% (for 8 total of 39,321 mt) as bas
occurred through November 5, 1994, the following figures could
emerge in 1995:

75,000 mt 1995 TAC
63,750 mt 1995 ITAC

31,875 mt A season ITAC (at 15% reserve)
19,125 mt A season relention at 60%

31,875 mt B season ITAC (at 15% reserve)
23,906 mt B season retention at 75%

Note that 1994 rates shows & 34% retention rate, but 1995 would
show under this proposal a 67.5% retention of Rock Scle ITACin
A and B seasons combined.

(19,125 + 23,906 = 43,031 + 63,750 = 67.5%)

Supportive Data & Other Information: What dats are available and where can
they be found?

a. NMES records catch and discard data for the Rock Sole fishery. From evena
brief look at that data, it appears that this proposal should show savings not only in the
Rock Sole fishery but also in others. This occurs because of the requirement to save a
high percentage (60% and 75% in the A and B seasons, respectively) of economically
viable fish which are in the codend. This means that ussble species such as other flatfish, ‘)
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Yellowfin Sole, Pollock, Cod and Plaice will have to be retained instsad of being
discarded as is now happening in the one-season Rock Sole with Roc fishery.

b. Various ADF&G raports idemify the extent and kinds of waste, Most recantly, *
their November.7, 1 rcport d.ucums the issue of King Crab bycatch.

c. Attachad aze two scenarios which outling the values of the Rock Sole with Roe

~ fishery at typical discard rates and the Rock Sole fishery as proposed herein. These two

outlines provide a means of comparing the values of the Rock Sole fishery we have come
to expect with the Rock Sole fishery under this proposal.

Respectfully,
Cold Sea Internstional, Inc.

ilham C. Noll

Vice President



Scensrio ]

Rock Sole with Roe Fishery
Typies), Based on Past Allocations and Practices

75,000 mt . TAC

63750mt ~ ITAC

42,075 mt Discards (at 66%)

21,675 mt Retained Rock Sole

13,008 mt Rock Sae produ, spplying a 0.6 recovery
T.

Discussion.

a. Estimate two-thirds of the Rock Sole are retained during the roe season, and
the remaining one-third is taken as alloweble bycatch during the remainder of the year.
This split would be typical of the fishery experience for the purposes of this discussion.

b. The two-thirds taken during roe season will be counted as female with roe at a
value of $1.20 per pound, and the remaining one-third will be counted as H&G frozen
with g value of $0.50 per pound.

¢. Two-thirds of the Rock Sole product equals a total of 8,670 mt. Its value at
$1.20 per pound is about $22,937,000. (Use 2204.6 pounds per metric ton.)

d. Onpe-third of the Rock Sole product equals a total of 4,335 mt. Its value at

$0.50 per pound is $4,778,000.

Conclusion.
$£22,937,000 Value of Rock Sole with Roe.
4,778.000 Value of other Rock Sole.
$27,715,000 Total value of typical Rock Sole fishery
under past allocations and practices.

el - NOV 1D.94  1D-4U NG.ULID F.C7
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Seensrio II

v Proposed Rock Sole Fishery
Featuring A and B Seasons and Mandstory Retention

* 75,000 mt TAC
63750m  ITAC
31,878mt A and B season ITAC (cach)

1. Discussion, A Season. ‘ :
. a During A season boats will retain all fernale with roe. This should represent
about one-third of the A season ITAC catch.

b. The balance of the 60% retained during A ssason will be comprised of males
and females with immature roe.

- c. Basad on these essumptions, out of the 31,875 mt A ssason ITAC, sbout
| 10,625 mt (one-third) will be female with roe. All of them will be retained. Applying a
0.6 recovery factor, there will be about 6,375 mt of the female with roe product. Ata
value of $1.20 per pound, the value of this portion of the A season will be about
$16,865,000.

d. Since there is only a 60% retention of the ITAC required during A season, then
the total required to be retained is 19,125 mt. Since 10,625 mt has been shown to be
fernale with roe, we can assume that the remaining 8,500 mt will be male or females with
jmmature roe. '

c. Applying a recovery factor of 0.25 to the 8,500 mt yields 2,125 mt of product.
At 8 value of $1.00 per pound, the value of this portion of A season is about $4,685,000.

2. Discussion, B Scason and Remainder of Year.

a. During B season there will be a reguirement 10 retain 75% of everything in the
codend (see above). However, it is assumed that, out of the 31,875 Rock Sole ITAC a
much higher percentage will be retained. This will be true during B season, as well as
allowable bycatch during the remainder of the year. For the purposes of this discussion,
let us assume that 90% Rock Sole will be retained during B season and the remainder of
the ycar as allowable bycatch, the remeining 10% being discarded for reason of being
bruised, broken, crushed or otherwise econornically unusable.

b. Under these assumptions about 28,687 mt of Rock Sole will be retained in B
- season and the remainder of the year. Applying a 0.25 recovery factor for processing

’ yiclds about 7172 mt. At $1.00 per pound, this gives & value to this portion of the Rock
Sole fishery of $15,811,000.



3. Combined Valug of A Season, B Season and Remainder of Year,

$16,685,000 A seas0n females with
4,688,000 A season, fillers, Mo
B seasan and remainder of year, fillets.
§37,181,000 Total value of Rock Soje uets
o ibory products in proposed Rock

at least a minimum degree, and marketed. As mentioned earlier above, the ics wi
include other flatfish, Yellowfin Sole, Pollock, Cod and Plajee. =" L *Pecics will
b. For the purposes of this discugsiom the proposal assumes that 10,000 - 20,000

$ 3,306,900 7,500 mt of round frozen at $0.20 per pound,

$ 4960350 7,500 mt at 0.6 recovery factor at $0.50 per pound.

S 8,267,250 Other values of retained species in proposed Rock
Sole fishery.

S. Conclusion.
The estimated total value of the Rock Scle Lishery as proposed is:

$37,811,000 Rock Sols products.
—B8.267.250 Products from other retained species.
$45,448,250 Grand total,

6. Final Comparison.

$27,715,000 Value of typical Rock Sole fisbery under past
allocations and practices.

545,448,250 Value of Rock Sole fishery, including other
specics retained, under this proossal.

r
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APPENDIX III

NOAA GENERAL COUNSEL LEGAL OPINION ISSUED ON FEBRUARY 24, 1995

NOTE: The legal opinion is included in the Council
Action Memorandum for this agenda item (C-8).

Therefore, it is not reproduced in this appendix.

HP Working Doc. April 13, 1995



UNITED STATES DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric Administration
Office of General Counsel AGENDA C-5(b)

PO. Box - 21109 ) -
Juneau, Alaska 998021109 SEPTEMBER 1995

Telephone (807) 586-7414

DATE: February 24, 1995

: ~ MEMORANDUM FOR: North Pacific Fishery Management Council
FROM: Lisa L. Lindemén A ’ !E
Alaska Regional Counsel
SUBJECT: Due Process. and the Harvest Priority Proposal

This responds to the North Pacific Fishery Management Council’s
request for a legal review of the due process aspects of the
Harvest Priority Proposal (HPP) currently under consideration.

Under the HPP, the total allowable catch (TAC) in certain fisheries
would be initially allocated between an open access TAC and a TAC
that could be harvested only by vessels participating in a limited

7 entry program. The HPP would set maximum acceptable bycatch rates
for the open entry fisheries. The eligibility criteria for
participation in the limited entry program would be a vessel’s
bycatch performance in the previous open entry fishery. A vessel
failing to meet the bycatch standards would be excluded from the
follow-up "reward" fishery either in the same or following year.
Specifically, you have asked whether a vessel receiving an adverse
initial determination, and whose owner administratively appeals
that determination, can be excluded from a "reward" fishery prior
to completion of an administrative hearing.

Summary

It is clear that a vessel that fails to meet bycatch standards
cannot be excluded from any subsequent "reward" fishery until the
vessel owner has first been given the right to an administrative
hearing. As cases involving bycatch standards inevitably involve
complex factual determinations, the hearings that will be required
will just as inevitably be adversarial in which the appellants will
have the right to dispute the government’s case through
presentation of their own evidence and arguments, and the right to
confront and cross-examine adverse witnesses. The period of time




between the date of violation and final agency action can be best
estimated by reference to the agency’s experience under the
existing Vessel Incentive Program (VIP). The most optimistic
estimate that can be made is that the process will take
approximately two to three years; in some cases, longer.

Discussion
Procedural Due Process

wprocedural due process imposes constraints. on governmental
decisions which deprive -individuals of-.‘liberty’--or -‘property’
interests within the meaning of the Due Process Clause of the Fifth
or Fourteenth Amendment." Mathews v. Eldridge, 424 U.S. 319, 332
(1976) . See also, Cleveland Bd. of Educ. V. udermill, 470 U.S.
532, 538 n. 3 (1985); Cassim v. Bowen, 824 F.2d4 791, 796 (9th Cir.
1987). Licenses to pursue one’s livelihood are clearly a
"property" interest within the meaning of due process. See e.q.,
Barry v. Barchi, 443 U.S. 55, 64 (1979); Chalkboard, Inc. V.
Brandt, 902 F.2d 1375, 1380 (9th Cir. 1989); Atlantic Richfield v.
U.S., 774 F.2d 1193, 1202-1203 n. 39 (DC Cir. 1985). Although the
legislative act of creating such a right is a matter of legislative
grace, once created, it becomes a "property" interest protected by
procedural due process. Cleveland Bd. of FEduc. v. Loudermill,
supra at 538; Hornsby v. Allen, 326 F.2d 605, 608 (5th Cir. 1964).
The fact that the statutory right thus created can be termed a
"privilege" is irrelevant. Goldberg v. Kelly, 397 U.S. 254, 262
(1970); Hormsby v. Allen, supra at 609. The protections of
procedural due process are not only applicable to existing licenses
(Chalkboard, Inc. v. Brandt, supra; Atlantic Richfield v. U.S.,
supra), but to the adjudication of initial eligibility for such
licenses as well. Hornsby v. Allen, supra at 610.

The courts are unequivocal about the right to a hearing of some
sort prior to adverse government action affecting a "property
right" (such as the ability to pursue one’s occupation). Cleveland
Bd. of Educ. v. Loudermill, supra at 542; Mathews v. Eldridge,
supra at 333; Goldberg v. Kelly, supra at 267; Goldsmith v. U.S.
Bd. of Tax Appeals, 270 U.S. 117, 123 (1926); Lipke v. Lederer, 259
U.S. 557, 562 (1922); Chalkboard, Inc. v. Brandt, supra at 1380;
Cassim v. Bowen, supra at 797; Hornsby v. Allen, supra at 608. The
absolute right to a hearing is in no way dependent upon a showing
of probable success. Cleveland Bd. of Educ. v. Ioudermill, supra
at 544.



‘Procedural due process is a flexible concept (Mathews v. Eldridge,

supra at 334; Goldberg v. Kelly, supra at 262-263), and has been
described as follows: :

An essential principle of due process is that a
deprivation of 1life, liberty, or property ‘be
preceded by notice and opportunity for hearing
appropriate to the nature of the case.’

Chalkboard, Inc. v. Brandt, supra at 1380. See also, Cleveland Bd.
of Educ. Vv. Loudermill, supra at 546; Cassim v. Bowen, supra at
. 797. The only issue, therefore, is the sort of pre-deprivation
hearing that will be ‘deemed appropriate in any given.situation. At
a minimum, procedural due process requires a pre-deprivation
procedure that involves notice of the evidence that forms the basis
of the government’s case against the individual and an opportunity
for that individual to respond in a meaningful way to that evidence
(e.g., in person or by written submission). Cleveland Bd. of Educ.
v. Loudermill, supra at 546; Goldberg v. Kelly, supra at 268 n. 15.
In some circumstances, depending upon the nature of the inquiry at
hand, the right to respond to the evidence will include a right to
refute the government’s evidence by oral presentation of the
appellant’s own arguments and evidence and to confront and cross-
examine adverse witnesses at a pre-deprivation adversarial hearing.

Goldberg v. Kelly, supra at 267-268.

The Supreme Court has developed a three-part test to determine the
nature of the pre-deprivation hearing that will be deemed
appropriate in any given situation.

[OJur prior decisions indicate that identification
of the specific dictates of due process generally
requires consideration of three distinct factors:
First, the private interest that will be affected by
the official action; second, the risk of an
erroneous deprivation of such interest through the
procedures used, and the probable value, if any, of
additional or substitute procedural safeguards; and
finally, the Government’s interest, including the
function involved and the fiscal and administrative
burdens that the additional or substitute procedural
requirement would entail.

Mathews v. Eldridge, supra at 334-335. See also, Cleveland Bd. of
Educ. v. Ioudermill, supra at 542-543; Chalkboard nc. v. Brandt,
supra at 1380; Cassim v. Bowen, supra at 797.




The private interest discussed in most of the cases cited above
involved the individual appellant’s interest in a continuing source
of income during the pendency of the appeal.

"[Tlhe significance of the private interest in
‘retaining employment cannot be gainsaid. We have
frequently recognized the severity of depriving a
person of the means of livelihood.

Cleveland Bd. o duc. Vv. udermill, supra at 543. See also,
Mathews v. Eldridge, supra at 341; Chalkboard, Inc. v. Brandt,
supra at 1381. - In only-one case, that of welfare .recipients, was
this sort of private interest deemed to be so compelling as to
require a full pre-deprivation adversarial hearing. -Goldberqg v.
Kelly, supra. For our purposes, however, it is-—important to note
that in each of the cases that allowed something less than a pre-
deprivation adversarial hearing, the agency had the ability to
fully compensate any appellant who was ultimately successful -
usually through back payments. Thus, the private interest involved
was never the risk of a potential loss of benefits altogether, but
merely that of going without such benefits during the pendency of
the appeal. In the HPP, loss of participation in the "Y“reward"
fishery cannot be recouped at some later date should an appeal of
the agency’s initial determination prove successful. Compensation
cannot be made for the lost fishing opportunities in a fishery from
which a vessel has been wrongfully excluded. It seems likely,
therefore, that the private interest involved under the HPP will
require a pre-deprivation adversarial hearing.

The second element of the Mathews test, that of the risk of
erroneous deprivation, is of great concern under the HPP. This
risk is clearly to be measured in the context of the nature of the
evidence under consideration by the agency. Mathews v. Eldridge,
supra at 345. It has been analyzed as whether the agency can
establish probable cause under the procedures in use. Barry V.
Barchi, supra at 66; Bell v. Burson, 402 U.S. 535, 540 (1971). 1In
cases in which the courts have upheld agency procedures that
provided something less than a pre-deprivation adversarial hearing,
there has either been no factual dispute at all (Codd v. Velger,
429 U.S. 624, 627 (1977); Atlantic Richfield Co. v. U.S., supra at
1203), or the "factual issue to be determined was susceptible of
reasonably precise measurement by external standards" (Chalkboard,
Inc. v. Brandt, supra at 1381) such as the findings of medical
experts. Bar v. Barchi, supra at 65; Cassim v. Bowen, supra at
798 n. 3. Where factual disputes are not susceptible to reasonably
precise measurement by external standards, especially where the
factual disputes involve "issues of witness credibility and
veracity," the risk of erroneous deprivation of constitutionally
protected property interests is deemed too high and a pre-
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deprivation adversarial hearing is required. oa c. V.
Brandt, supra at 1381. Given the fact that the HPP is based upon
factual determinations made by at-sea observers, the accuracy and
competence of which will inevitably be the central issue in any
appeal of adverse determinations, it seems very likely that the
courts will require an adversarial hearing prior to exclusion from
any “"reward" fishery.

Finally, it is doubtful that the government’s interest in avoiding
the fiscal and administrative burdens involved in providing
appellants under the HPP with adversarial hearings prior to their
exclusion from any subsequent "reward" fishery will outweigh either
the private interests of the appellants .or -the risk of erroneous
deprivation of those interests, as discussed above.. This is
especially true in light of the fact that under the existing VIP,
this is precisely what the agency is now providing.

Penal Aspects of the HPP

Under the VIP, owners/operators of offending vessels have been
subject to substantial civil penalties pursuant to section 308 of
the Magnuson Fishery Conservation and Management Act, 16 U.S.C.
1858. Under the HPP, vessels failing to meet the bycatch standards
would be excluded from participating in the follow-up "“reward"
fishery, either in the same or following year. Much has been made
of the supposed difference between the HPP and VIP; that is, that
unlike the VIP, the HPP is not "penal" because it does not seek to
penalize those who do not meet the bycatch standards, but rather,
seeks to "reward" those who do. From a due process/Administrative
Procedure Act (APA) perspective, this is a distinction without a
difference. The due process/APA rights to a prior hearing at issue
in such a program are not the rights of those who get to
participate in the "reward" fishery, but are, rather, the rights of
those who are excluded from the fishery. For those excluded, the
follow-up fishery is not a "reward:" it is a "sanction." Their
exclusion from it based upon an agency determination that they have
not met the bycatch standards applicable in a previous fishery is

' The APA definition of "sanction’ provides in pertinent part

that a "’sanction’ includes the whole or part of an agency--
...(F) requirement, revocation, or suspension of a license; or (G)
taking other compulsory or restrictive action." 5 U.S.C. 551(10).
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