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Style Guide, Regional Fishery Management Councils, Other

Applicable Law, Guidelines for Council Operatiéns and
Administration
AGENCY: National Oceanic and Atmospheric Administration

(NOAA), Commerce. ' ’ .
ACTION: Proposed rule.

SUMMARY: NOAA issues this proposed rule to revise regulations
and guidelines concerning the operation of Regional Fishery
Management Councils (Councils) under the Magnuson Fishery
Conservation and Management Act (Magnusqn Act). This action
implements parts of Title I of Pub.L. 99-659, which amends the
Magnuson Act; clarifies instructions of the Secretary of Commerce
on other statutory and regulétory requirements affecting the
Councils; and adjusts the fishery management planning and
development procedures in line with recommendations of two
fishery management studies commissioned by NOAA in 1986. This’

action includes the uniform standards for the operation of the

Councils required by the Magnuson Act.



DATE: Comments must be received by [insert date 60 days after

~

date of publication]. . N\

ADDRESSES: Send comments on this proposed rulemaking to:
Richard H. Schaefer, Office of Fisheries Conservation and |
Management, National Marine Fisheries Service, 1825 Connecticut -

Ave., N.W., Washington, D.c. 20235. »

FOR FURTHER INFORMATION CONTACT: Richard H. Schaefer, telephone '
(202) 673-5263. -

SUPPLEMENTARY INFORMATION: Section 302(f) (6) of the Magnuson Act
requires each Council to determine its organization, and

prescribe its practicés and procedures for carrying out its

r)

functions under the Act in accordance with such uniform standards
as are prescribed by the Secretary of Commerce. This action
repromulgates the Secretary's uniform standards governing the
operations of the Councils. It includes (1) implementation of
parts of Title I of Pub.L. 99-659; (2) supplementary instruction
on requirements affecting the Councils under other applicable
law; (3) guidelines for the fishery management pProcess; and (4)
guidelines for (a) Council Statements of Organization, Practices,
and Procedures, (b) Council organization, (c) employment
practices, (d) financial management systems, and (e) record-
keeping. 1Included are some of the changes to the fishery
management process approved by the Under Secretary thét had been f-\
recommended by the two fishery managemsnt studies commissioned \if;
by NOAA in 1985 and 1986: the NOAA/Council Task Group Report, and
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the NOAA Flshery Management study. These two studles, each of
whlch generated wide publlc comment were undertaken to assess
the Magnuson Act flshery management system after ten years of
operatlon, w1th a v1ew to maklng admlnlstratlve and legislative
1mprovements. o .‘ - - | .

o other 1586¢efferts:to eXamine'the Magnuson-Act systen,
1nclud1ng the Mackerel Investlgatrve Committee, the joint New
England and Mld-Atlantlc Council proposal, and the Center for
Ocean Management Systems conference on Rethinking Fishery
Management,.have figured in the development of these regqulations
and guidelines. Some of the ideas are derived from procedures
successfully implemented by the Councils over the years.

Selected material from the Magnuson.Act Operations Handbook and
from the Operationai Guidelines for the Fishery Management
Process has been updated and included.

Three new parts and one subpart have been added: (1) Part
600--Definitions, is designed ultimately to consolidate the
definitions, word usages, and abbreviations that apply to Chapter
6 of the CFR in one place. For purposes of this revision, only
those definitions broadly connected with Parts.601-605 are
included; definitions and word usages ﬁniquely associated with
particular topics remain in their abpropriate section. (2) Part
601, Subpart D--Membership, addresses requirements affecting
Council members individually, such as appointment, term, removal,
conduct, compensation, financial disciosure, and so forth. (3)
Part 604--Other Applicable Law:-describes the requirements of
other law that the Secretary has determined to be applicable to

the fishery management process. (4) -Part 605-~Guidelines for



Council Operations and Administration--provides guidance for"the(f‘\
development of (a) fishery management plans, and (b) each \.
Council's Statement.of Organization, Practices, and Procedures
(SsoPP). . .

The basic structure and authorities under -the Magnusoﬁ Act
were not changed by Title I of Pub.I. 99-659; however, certain

.

requirements were modified or added. Provisions reflecting 5
approved Task Group and Study reéommendations are identified with~
an asterisk (*) in the following descriptive text. Statutory
procedures addressed in these“regulations include:
Council Structure and Operation

(1) Nomination and appointment of Council members. * Section
601.33(b) defines "knowledgeable and experienced" to clarify the
basis on which governofs nominate and the Secretary appoints. N
This section also includes the Pub.L. 99-659 requirement that
governors consult commercial and recreational fishing representa-
tives in the nomination process, and that the Secretary ensure a
fair apportionment of membership. An oath of office, recommended
by the Fishery Management Study, is included. The financial
disclosure requirements of Pub.L. 99-659 are set forth in section
601.37. 1In addition, NOAA is making a-technical amendment,
recommended by the Study, to eliminate confusion regarding
geographic proprietorship of a Council seat. By deleting the
obligatory and at-large classification, governors are required to
submit nominations for every vacancy regardless of perceived
interstate representational patterns. It does not change the ~~
State representation nor the Governor's‘obligation to nominate \:f
three names for each vacancy. It doegT’however, provide greater
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flexibility.for~thefSecretaryiin choosing among names provided by

the Governors, because..individual seats would not be designated.

NOAA :particularly soclicits :comments on.these provisions.

'u.E(zr‘Councilaproceduresfforuprotection’of confidential
statistics. Section 601.27 specifies that Council procedﬁfes
must be:consistent ‘with procedures of the Sécretary and the laws
and.regulationsrof~a~State“submitting them, and expresses NOAA
policy with regard to Council ‘member and staff access to
confidential'statistics, pursuant to Pub.L. 99-659. These
regulations supplement 50 CFR'éos, which is being revised to
regionalize the access system. Section 605.21 specifies that the
Council SOPP should include these proéedures.

(3) Security investigations and clearances. Section 601.38
provides expanded andAupdated instruction regarding the security
clearance process. Paragraphs (h), (i), and (j) require the
submission of any lawful disclosure agreement, required by the
National Security Council or other lawful Directive, that may be
developed in the future. (Pub.L. 100-202 prohibits the use of
appropriated funds during FY 88 to require submission of, to
implement, or to enforce the current Government-wide Non-
Disclosure Agreement Form SF-189, "Classified Information Non-
Disclosure Agreement.")

Fishery Management Process

(4) Role of Council advisory groups.* Section 605.23(d)
highlights the functions of the advisory groups and specifically
defines advisory group involveﬁ;nt in the fishery management
planning and development process, as per'Pub.L. 99-659. This
section, in combination with Part 605, Subpart B, suggests an
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operational structure that responds to recommendations from both 7™

commissioned studies. Part 605, Subpart B, describes a process
whereby issues can be..identified and resolved, and available
.expertise is called upon on a continuing basis, including
relevant NMFS offices, State and academic scientists, advisbry
groups, planning teams, and others as appropriate..

' (5) The conservation standard.* In a separate action, NOAA
is in the process of developing amendments to the guidelines for
two of the national standards (sections 602.11 and 602.12),
precipitated in part by recommendations of the NOAA Fishery
Management Study. The Study recommended that NOAA be responsible
for determining a biologically acceptable catch for each managed
fishery--the total allowable removals from the resource which
would maintain a healﬁﬁy and productive resource into the

future. The Study's intent was that stocks be maintained at some
level above that which preserves the minimum spawning stock from
recruitment overfishing. The Study sought a conservation
standard such that stocks are not continually driven to or
maintained at the threshold of overfishing. NOAA is currently
in the process of developing this conservation standard through a
series of NMFS/Council workshops.

(6) The Stock Assessment and Fishery Evaluation (SAFE)
report. * As part of this separate action to amend the guide-
lines for national standards 1 and 2, NOAA is also proposing
that a periodic Scientific Assessment and Fishery Evaluation
(SAFE) document or set of documents be prepared or aggregated as
a summary of the best biological, social; and economic informa-
tion available to a Council when it needs such data to determine
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annual harvest levels ‘or ‘0Ys" for species in each fishery

management-‘unit. ¢--2L °
Recognizing ‘the -neéed- for-éarly public :involvement in
developing new approaches NOAA' is including the SAFE proposal

language in section 605.13 of these guidelinesJ-analogous to an

Advance NGtice of ‘Propdsed Rulémaking--to. invite public comment
early 'in -the ‘process. However, as indicated above, NOAA intends
to present the SAFE proposal again as part of -the proposed
amendments to national standard guidelines 1 and 2.

While the Secretary has fésponsibility for assuring that the
SAFE report is produced, it is’not'intended to be exclusively
authored by NOAA. The SAFE report may be produced by any
combination of talent from Council, academic, government, or
other sources. The SAFE reports are not required to be revised
each year, except as there have been new developments or
significant changes in a fishery. Although the contents of SAFE
reports are not mandatory, certain basic descriptive data on the
stocks and industry should be included.

The SAFE report -is designed to provide a tracking tool for
assessing the relative achievement of FMP objectives. It would
establish a time-series data base indiéﬁting the relative health
of stocks and the industry dependentton them. 1Including social
and economic information in the same document or set of documents
with biological information does not diminish the integrity of
either type of information. By providing a summary of the best
scientific information available for each type of dat; required
in the determination of oy, subject to Céuncil and outside peer
review, the SAFE report is designed t5 improve the ability of
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Councils to derive OY or any specified harvest level as the Act ~~

pPrescribes. \.

Other Applicable Law -

(7) Administrative operations and employment practices.
‘Section 604.3 addresses the statutes in ﬁhis‘éategory, whiéh
include the Federal Tort Claims Act, the Fair Labor Standards .
Act, conflict of intere§t statutes, Workmen's Compensation, and

4

Unemployment Compensation. - -
(8) The fishery management decision process. Section 604.4
addresses laws in this categofy, which require consideration of
environmental, paperwork, and/or economic and social impacts, or
establish rules of procedure for public and State participation
or access. ‘They include the Adminiétrative Procedure Act, the
National EnvironmentallPolicy Act, the Paperwork Reduction Act, /‘.\
the Regulatory Flexibility Act, Executive Order 12291, and \
Executive Order 12612.
(9) Uses of Oceans and Coastline. Section 604.5 explains
how the following statutes affect the fishery management process:
the Coastal Zone Management Act, the Endangered Species Act, the
Marine Mammal Protection Act, and the Marine Protection,

Research, and Sanctuaries Act.

Administrative Management Svstems

(10) Employment practices. Section 605.25 establishes
guideline standards to be implemented in each Council's SOPP, for
staffing, recruitment, details, persoﬁﬁel actions, salary and
wage administration, benefits, and travel reimbursement. ~

(11) Financial management. Section 605.26 sets out the (i?
cooperative agreement requirements and-details relevant portions
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of Office of Management and Budget (OMB) Circular A-110 governing
financial management systenms, procurement, property and space
management, and financial reporting.’ It establishes audit
schedules an8 criteria’for Programmatic funding.

" " (12) Recordkeeping. - Section 605.27 addresses the require-
méhté’fof'FMP“a&hiﬁiétféﬁivé‘réébfds}‘brivaéy7Abt'records,’and
Fréedom of Information Act requests.

In summary, the proposed regulations/guidelines have been
directed to prbviding uniform~$tahdard5'and guidélines which
clarify the system and strengthen accountability at both the

administrative and programmatic levels.

CLASSIFICATION:

The Under Secretary for Oceans and Atmosphere has determined
that this proposed rule is not a "major" rule under E.O. 12291
requiring a regulatory impact analysis. It prescribes agency
policies and procedures and will have no economic impact until
specific management decisions contained within specific FMPs are
made; until a given FMP is developed there is no basis for
evaluating the consequenceé.of these maﬁagement decisions.
Economic impact on small entities is addressed at a later date
through regulatory flexibility analyses for individual FMPs. For
the same reasons, the General Counsel of the Department of
Commerce has certified to the Small Business Administration that
this proposed rule, if adopted, will not‘have a significant
economic impact on a substantial number of small entities. As a
result, a regulatory flexibility analysis was not prepared.
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This proposed rule is categorically excluded from the ~
requirement to prepare an environmental assessment by NOAA _ \.
Directive 02-10. Section 601.37 proposes ‘a collection-of-
“information requirement subject to the Paperwork Reduction Act
which has been approved by the Office of Management and Bﬁdget
under Control No. 0648-0192. This proposed rule does not contain
policies with federalism implications sufficient to warrant )

preparation of a federalism assessment under Executive Order -

12612, and is issued in compliance with Executive Order 12291. '

Dated:

For the reasons set out in the preamble, 50 CFR Parts 600, 604,

and 605 are proposed to be added, and Part 601 is proposed to be

amended as set forth below:
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Sec.

600.1 Definitions.

R ‘:na::xafpar;:sogf’Stylg Guid? i

P

600.2 Word. Usage,. -

600.3 .Abbreviations... ... .-

~Part 601--Regional Fishery Management Councils

AN

Subpart A--General

601.1 Purpose and scope.

601.11

601.12

601.21

601.22 Council statement of organizatibn, practices,

Subpart B--Boundaries
Intercouncil boundaries.

Intercouncil fisheries.

Subpart C--Uniform Standards for

Organization, Practices, and Procedures

Purpose.

procedures.

601.23 Employment practices.

601.24 Budgeting, funding, and accouﬁting.

601.25 Support services. _

601.26 Other applicable law.

601.27 Protection of confidentiality of statistics.
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25
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18

19

22

22

23
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601.31
601.32
601.33
601.34
601.35
601.36
601.37
601.38

601.39

604.1
604.2
604.3
604.4

604.5

Subpart-D--Membership

Purpose.

Terms of Council members.

Appointments.

Oath of office.

Rules of conduct.

Removal.

Financial disclosure.

Security investigations and clearances.

Council member compensation.

Part 604~--Other Applicable Law
Definitions
Categories.
Administrative operations and employment practices.
The decision process.

Uses of oceans and coastline.

12

28
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32
32
36
36
37

41
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Part 605--Guidelines. for Council Operations/Administration

-Subpart A--General

605.1 Purpose ‘and scope., 52

Subpart B--Operations

605.11 General. 52
605.12 Use of available expertise. 53
605.13 Use of best available scientific information. 53
605.14 Planning. B 56
605.15 Fishery management objectives. 58
605.16 Establishment of management measures. 58

Subpart C--Administration

605.21 Council Statement of Organization, Practices, and

Procedures. | 59
605.22 SOPP checklist. 60
605.23 Council organization. - 62
605.24 Council meetings and hearings. 65
605.25 Employment practices. ‘ 69
605.26 Financial manageméhf - 78 -
605.27 Recordkeeping 87

AUTHORITY: 16 U.S.C. 1801 et seq.
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Part 600--Style Guide r 3

-

Sec.
.600.1 Definitions. -
600.2 Word Usage.

600.3 Abbreviations.
AUTHORITY: 16 U.S.C. et seq.
Part 600--Style Guide

§600.1 Definitions. The terms used in these regulations/
guidelines (Parts 600, 601, 604, and 605) have the meaningé that
are prescribed in section 3 of the Magnuson Act, 16 U.S.c. 1802.
In addition, the following definitions apply:

Advisory group - means a Scientific and Statistical
Committee (SScC) or Advisory Panel (AP) established by a Council

under the Magnuson Act. -

Allocation - means'direct and deliberate distribution of the

' opportunity to participate in a flshery among 1dent1f1able,

discrete user groups or 1nd1v1duals.

Assistant Administrator - means the Assistant Administrator

for Fisheries, National Oceanic and Atmospheric Administration or
a designee.

Center - means one of the National Marine Fisheries Service
(NMFS) major research centers that supervise the operations of N

approximately 25 fishery science laboratories throughout the (:f

United States. -
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Council- - means one of eight Regional Fishery Management
Councils established under the Magnuson Act: New England, Mid-
Atlantic, South Atlantic, Caribbean, Gulf of Mexico, Pacific,
North Pacific, Western Pacific.

Exclusive economic zone (EEZ) - means the zone established
by Presidential Proclamation 5030, dated March 10, 1983, and is
that area adjacent to the United States which, except where
modified to accommodate international boundaries, encompasses all -
waters from the seaward boundary of each of the coastal States to
a line on which each point is‘éoo nautical miles from the
baseline from which the territorial sea of the United States is
measured. .

Fishery management - means the system used to conserve and
allocate the fishery resource--including research and data
collection; specification of objectives and management measures;
establishment, enforcement, and evaluation of regulations.

Fishery management plan (FMP) - means a document that
contains a systematic description of a given fishery and the
objectives and management measures for the fishery. Required
and discretionary contents appear in section 303 of the Magnuson
Act. Guidelines for contents of an FMP’appear in the NMFS

Operational Guidelines: Fishery Management Plan Process, Phase

II, 1988.

Fishery management unit (FMU) - means a fishery or that

portion of a fishery identifieg_in an FMP relevant to the FMP's
management objectives. The choice of an FMU depends on the focus

of the FMP's objectives, and may be organized around biological,
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geographic, economic, . technical, social, or ecological perspec- o=
tives. o . .
- -Grants Officer - means the NOAA official who signs, on

‘behalf of the government, the cooperative agreement prov1d1ng

funds to the Council.

Highly migratory species - means the species of tuna which
in the course their life cycle spawn and migrate over great
distances of the ocean, including, but not limited to: -

Albacore, Thunnus alalunga;

Bigeye tuna, Thunnus obesus;

Bluefin tuna, Thunnus thynnus; : -

Southern bluefin tuna, Thunnus maccoyii;

Yellowfin tuna, Thunnus albacares; and

Skipjack tuna, Euthynnus pelanmis. ‘
-
Industry - means both recreational and commercial fishing,

and includes the harvesting, processing, and marketing sectors.

Magnuson Act - means the Magnuson Fishery Conservatlon and

Management Act (16 U.S.C. 1801 et seq.)

Management measure(s) - means one or more technique(s)

through which the objectives for a given fishery are achieved; a
management measure embodied in a regulation has the force of

law.

Plan Team - means a Council working group selected from

agencies, institutions, and organizations having a role in the
research and/or management of fisheries, whose Primary purpose is
to assist the Council in the Preparation and/or review of FMPs, 7~
amendments, and supporting documents fof the Council, and/or ssc '(f?

and AP.
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Region --means.one of: five NMFS Regional Offices responsible
for administering the management and development of marine

resources in'the United. States:in their respective geographical

- regions... .. B

Regional-Director (RD) - means the director of a NMFS

Regional Office or a designee. Regional Directors serve on the
various Councils, as specified by section 605.33. RDs may
arrange for the administrative services offered by the DoOC
Regional Administrative Support Centers. |

Secretary - means the Secfetary of Commerce or a deéignee.

Stock assessment - means the process of collecting and

analyzing biological and étatistical information to determine the
changes in the abundance of fishery stocks in response to
fishing, and, to the extent possible, to predict future trends of
stock abundance. Stock assessments are based on resource
surveys; knowledge of the habitat requirements, life history, and
behavior of the species; the use of environmental indices to
determine impacts on stocks; and catch statistics. - Stock
assessments are used-as a basis to "assess and specify the
present and probable future conaition of a fishery," (as is
required by the Magnuson Aét), and are-summarized in the Stock
Assessment and Fishery Evaluation (SAFE) or similar document.

Stock Assessment and Fishery Evaluation (SAFE) - means a

document or set of documents that profides Councils with a
summary of the most recent biological condition of species in a
fishery management unit, and the social and economic condition of
the recreational and commercial fishingrindustries and the fish
processing industries. It provides, ©on a periodic basis, the
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best available scientific information concerning the past, N\
Present, and possible future condition of the stocks and \.
fisheries being managed under Federal regulation.

Under Secretary - means the Under Secretary of Commerce for
Oceans and Atmosphere, who is Administrator of -the Nation&l
Oceanic and Atmospheric Administration (NOAA), or a designee.
§600.2 Word usage. i

(a) Must is used, instead of "shall", to denote an obliga-

tion to act; it is used primarily when referring to requirements
of the Magnuson Act, the logical extension thereof, or of other

applicable law.

(b) Shall is used only when quoting statutory language

directly, to avoid confusion with the future tense. ry
“

(c) Should is used to indicate that an action or considera-

tion is strongly recommended to fulfill the Secretary's inter-
pretation of the Magnuson Act, and is a factor reviewers will
look for in evaluating a SOPP or FMP. -

(d) May is used - in a permissive sense.

(e) May not is proscriptiﬁé; it has the same force as must

(f) Will is usedqd descriptively, as distinguished from

denoting an obligation to act or the future tense.

(g) Could is used when giving examples, in a hypothetical,

permissive sense.

(h) Can is used to mean "is able to" as distinquished from

"may . "

~\
-
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§600.3. . Abbreviations.

(a) Fishery management terms. . -

ABC--acceptable biological catch:
DAH--estimated domestic annual harvest
DAP--estimated domestic annual processing.
EEZ--exclusive economic zone T TE
FMP--fishery management plan
FMU-~fishery management. unit
JVP--jointwventure~processing
MSY--maximum sustainable yield
OY--optimum yield
PMP--preliminary fishery management plan
TAC--total allowable catch
TALFF--total allowable level of foreign fishing

(b) Legislation.
APA--Administrative Procedure Act
CZMA--Coastal 2Zone Management Act
ESA--Endangered Species Act -
FbIA—-Freedom of Information Act
MFCMA--Magnuson Fishery Conserv;tion and Management Act
MMPA--Marine Mammal Proteéfion Act "
MPRSA--Marine Protection, Research, and Sanctuaries Act
NEPA--National Environmental Policy Act
PA--Privacy Act
PRA--Paperwork Reduction Act

RFA--Regulatory Flexibility act
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(c) Federal agencies.
CEQ--Council on Environmental Quality
DOC--Department of Commerce .
DOI--Department of the Interior
DOS--Department of State
EPA--Environmental Protection Agency
FWS--Fish and Wildlife Agency
NMFS--National Marine Fisheries Service
NOAA--National Oceanic and Atmospheric Adminisﬁration
OMB--Office of Management andABudget
SBA--Small Business Administration

USCG--United States Coast Guard
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.Part 60l=-Regional Fishery Management Councils

... .- .Subpart A--General

601.1 -Purpose and scope...

S o Subpart B--Boundaries
601.11 1Intercouncil boundaries.

601.12 Intercouncil fisheries.

Subpart C--Uniform Standards for

Organization, Practices, and Procedures

601.21 Purpose. .

601.22 Council statement of organization, practices, and
procedures.

601.23 Employment practices.

601.24 Budgeting, funding, and accounting.

601.25 Support services.

601.26 Other applicable law.

601.27 Protection of confidentiality of statistics.

Subpaft D--Membership

601.31 Purpose.

601.32 Terms of Council members.
601.33 Appointments.

601.34 Oath of office.

601.35 Rules of conduct.

601.36 Removal.
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601.37 Financial disclosure. S o
601.38 Seéurity investigations and Clearances.

601.39 Council member compensation.
AUTHORITY: 16 U.S.C. 1801 et seq.

Part 60l1--Regional Fishery Management Councils ' -
Subpart A--General
§601.1 Purpose and scope.

(a) This part governs the jurisdiction, organization,
Practices, and procedures of the eighp Regional Fishery Manage-
ment Councils (Councils) established by the Magnuson Fishery
Conservation and Management Act, as amended (Magnuson Act), 16

U.S.C. 1801 et seq. The Councils are institutions created by

A\

Federal law, whose actions must conform to the uniform standards
established by the Secretary of Commerce in this part. N

(b) The definitions, word usage, and abbreyiations set forth
in Part 600 apply within this part.

Subpart B--Boundaries

§601.11 Intercouncil boundaries.

(a) New England and Mid-Atlantic Councils. The boundary
begins at the intersection point of Connecticut, Rhode Island,
and New York at 41 18'16.249" N. latitude and 71 54'28.477" y.
longitude and proceeds south 37 22'32.75" E. to the point of ~

—
——

intersection with the outward boundary of the exclusive economic
zone (EEZ) as specified in the Magnuson Act.
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(b) Mid-Atlantic and South Atlantic Councils. The boundary
=~s=—fb-dantlc and south Atlantic Councils

begins at the seaward' boundary between the States of Virginia and
North Carolina, and proceeds due east to the point of inter-

section with the outward boundary of the EEZ as specified in the

Magnuson Act.

(c) South Atlantic and Gulf of Mexico Councils. The
boundary coincides with the line of demarcation between the
Atlantic Ocean and the Gulf of Mexico, which begins at the
intersection of the outer boundary of the EEZ,.as specified in
the Magnuson Act, and 83 00'~ﬁ. longitude, proceeds nortﬁward
along that meridian to 24 35' N. latitude (near the Dry Tortugas
Islands), thence eastward.along that parallel, through Rebecca
Shoal and the Quicksand Shoal, to the Marquessas Keys, and then
through the Florida Keys to the mainland at the eastern end of
Florida Bay, the line so running that the narrow waters within
the Dry Tortugas Islands, the Marquessas Keys and the Florida
Keys, and between the Florida Keys and the mainland, are within

the Gulf of Mexico.

§601.12 Intercouncil fisheries. TIf any fishery extends beyond
the geographical area of éﬁthority of ;ny one Council, the
Secretary may--

(a) Designate a single Council to prepare the FMP for such
fishery and any amendments to such FMQ, in consultation with the
other Councils concerned; or -

(b) Require that the FMP and any amendments be prepared
jointly by all the Councils concerned.

———
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(1) A jointly prepared FMP or amendment must be adopted by f-\
majority of the voting members, present and voting, of each \
participating Council. Different conservation and management
~measures may be developed for specific geographic areas, but the
FMP should address the entire geographic range-of the stéék(s).

(2) In the case of joint FMP or amendment preparation, one
Council will be designated as the "administrative lead." The
"administrative lead" Council is responsible for the preparatlon -
of the FMP or any amendments and other requlred documents for
submission to the Secretary.

(3) None of the Councils involved in joint preparation may
withdraw without Secretarial approval. If Councils cannot agree
on approach or management measures within a reasonable period of
time, the Secretary ﬁéy designate a single Council to prepare tht/‘m\r

S
FMP or may issue the FMP under Secretarial authority.

Subpart C--Uniform Standards for
Organization, Practices, and Procedures
§601.21 Purpose. Sectioﬁ'302(f)(6) 6f.the Magnuson Act, 16
U.S.C. 1852(f) (6), requires each Coﬁncil to determine its own
organization, practices, and procedures for carrying out its
functions in accordance with such uniform standards as are

prescribed by the Secretary. This subpart provides these uniform

a

—

standards.

24



§601.22 Council.Statement of :Organization, Practices, and
Procedures. -.

(a) Councils are required to publish and make available to
the public a Statement of Organization, Practices, and Procedures
(SOPP) in accordance with such uniform standards as are pfé—
scribed by the.Secretary. - The purpose of the SOPP is to inform
the public how the Council operates within the framework of the
Secretary's uniform standards.

(b) Accordingly, within 180 days of the effective date of
these regulations, Councils must prepare and submit for Secretar-
ial review and approval amendments to their current SOPPs which
are consistent with the guidelines in.Part 605, statutory
requirements of the Magnuson Act, and other applicable law. Upon
approval of a Council's SOPP amendment by the Secretary, a Notice
of Availability will be published in the FEDERAL REGISTER,
including an address where the public may write to request
copies.

(c) Councils may deviate, where lawful, from the guidelines
with appropriate supporting rationale, and Secretarial approval
of each amendment to a SOPP would constitute approval of any such

deviations for that particular Council.

§601.23 Employment practices. Council members (except for
Federal government officials) and staff are not Federal employees
subject to Office of Personnel Management (OPM) regulations.
Council staffing practices are set forth in each Council's

Statement of Operating Practices and Procedures. (See Part 605
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for guidelines concerning Council personnel matters and stan- ~\

dards.) : N

§601.24 Budgeting, funding, and accounting. The Councils!
administrative operations are governed by the fequirements of OMB
Circular a-110 (Uniform Administrative Requirements for Grants
and Agreements with Institutions of Higher Education, Hospitals,— -
and other Nonprofit Organizations), and A-122 (Cost Principles

for Nonprofit Organizations), and the Council Statement of

Organization, Practices, and Procedures.

§601.25 Support sérvices. Section_362(f)(3) of the Magnuson Act
directs the Secretary to provide the Councils with administrative
support services necessary for their effective functioning. f—::
(a) Section 302(f) (4) of the Magnuson Act directs the Admin-
istrator of the General Services Administration to furnish each -
Council with such offices, equipment, supplies and services as he
is authorized to furnish to any agency or instrumentality of the
United States.
(b) Section 302(f) (2) of the Magnuson Act authorizes all
Federal agencies to detaii“personnel on a reimbursable basis to
the Councils after consulting with the Assistant Administrator.

(c) NOAA regional offices are assigned to arrange for

services and support to each Council as follows:

Council _Servicing field unit

New England....................Northeast Region, NMFs -~
Mid-Atlantic................ - - .Northeast Region, NMFs I
South Atlantic.................Southeast Region, NMFs —
Caribbean......................Southeast Region, NMFs

Gulf of Mexico.................Southeast Region, NMFS
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Pacific, .y e “ereccesecesee.. . Northwest Region, NMFS
North Pacific.............. -+-..Alaska Region, NMFS
Western Pacific..... siisiele e sl . .Southwest Region, NMFS

(d) Transfer of funds between NMFS ‘and Councils. Once funds
are provided to the Councils, they cannot be transferred from a
Council to a NMFS Center or Region, or any other Federal agency.
Councils can request that NOAA transfer funds identified for
Council programmatic activities to NMFS' Centers or Regional
Offices.

(1) Councils may not reimburse, or otherwise pay for, NOAA

employees' travel, per diem, or other expenses to participate in

. ol
Council activities. um%&aqg QﬁwmabééL kMﬁ He Asst Aom
L ree-by - cis bRaio = _

(2) Regional Offices or Centers may not transfer funds'to
the Council, or in any way purchase products, services, or
supplies directly from the Councils. Any transfer of funds or
purchases of any type must be made through NOAA, with appropriate
documents prepared by the Assistant Administrator, to secure the

services or goods from the Councils.

§601.26 Other applicable law. Under section 303(a) (1) (C) of the
Magnuson Act, an FMP must be "consistent with the national
standards, the other provisions of this Act, and any other
applicable law." Part 604 sets forth the Secretary's determina-
tion and announcement to the public of other law that is

considered applicable to the fishery management process.

§601.27 Protection of confidentiality of statistics.
(a) Each Council must establish appropriate procedures
applicable to it and to its committees—and advisory panels for
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ensuring the confidentiality of the statistics that may be P

submitted to it by Federal or State authorities, and may be .
voluntarily submitted to it by private persons; including, but

not limited to, procedures for the restriction of Council member

or advisory group access and the pPrevention of conflicts 6f
interest, except that such procedures must be consistent with
pProcedures of the Secretary, and, in the case of statistics
submitted to the Council by a State, the confidentiality laws and -
regulations of that State.

(b) NOAA does not release.or allow access to confidential
information in its possession to Council members and members of
Council advisory groups. Council staff access to such data is
granted after Councils have: (1) doeumeﬁted—a—ﬁeeé~£er—ﬁﬂag-
gregated data and (2) established procedures to ensure the

confidentiality of such information as required by the Magnuson

Act.
Subpart D--Membership

§601.31 Purpose. This subpart sets forth obligations under law
and Secretarial policy that affect Council members individually.
It provides information for the public regarding the nomination

process, qualification for Council membership, compensation, and

conduct while in office.

§601.32 Terms of Council members. Voting members (other than
principal State officials, the RD, or their designees) are
appointed for a term of three yYears and may be reappointed. An
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individual appointed to fill a vacancy occurring prior to the
expiratién of any term of officé'will be appointed for the
remainder of that term.: The anniversary date for measuring terms
of membership is August 11. The Secretary may designate a term
of appointment shorter than the normal three yéars 1f neceésary
to provide for balanced expiration of terms of office.

ngy.oﬂe‘
o s

§601.33 Appointments. Jﬁp*s =
D

(a) Each year approximately one-third of the appointed
members' terms expire; members will be appointed or reapéointed
by the Secretary from lists of nominees submitted by March 15 of
each year by the Governoré of each constituent State. Governors
must submit the names of three nominees for each applicable
vacancy. These procedures also apply when a vacancy occurs prior
to the expiration of a member's term.

(b) The Governors are responsible for nominating only those
persons who meet the gqualification requirements of the Magnuson
Act; they must provide appropriate documentation to the Secretary
that (i) each nomination was made in consultation with commercial
and recreational fishing interééts, and (ii) each nominee is
knowledgeable and experienéed in one o; more of the following.
ways related to the fishery resources of the geographical area of
concern to the Council:

(1) At least three years!' experience in the harvesting,
processing, or marketing of fish or fish products;

(2) At least three years' experience promoting fishing for
pleasure, amusement, relaxation or consumption. This may include
operating a recreational fishing business;
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(3) Former or current officer.or leadership role in a Statef-\
regional, or-national organization made up of representatives of ™
any-'of the interests described in paragraphs 601.33(b) (1)
and (2);

(4)- At least three years' experience manaéing and congerving
natural resources, including at least one year interacting with
industry, government bodies, academic institutions, and public . .
agencies. This would include experience serving as a member of a-
Council, Advisory Panel, or Scientific and Statistical Committee.

(5) At least three years; experience representing consumers
of fish or fish products through participation in local, State, T
or national organizations, or performing other activities
specifically related_to the education .and/or protection of the
consumer of marine resources. Y

(6) At least three years' experience in teaching, jour- >
nalism, writing, or researchihg matters related to fisheries,
fishery management and fishery resource conservation. Such
experience includes both natural and social sciences.

(7) At least three years' consulting or legal experience in
areas directly related to fishéries resource management,
conservation, or use, inciﬁding interaéting with officials of.
local, state, or Federal agencies.

(¢) To assist in identifying necessary qualifications, each
nominee should furnish to the appropriate Governor's office a
current resume or equivalent, describing career history--with
particular attention to experience related to the above criteria.f_\
Nominees may provide such information iﬁ any format they wish. \:?
Career and educational history information sent to the Governors
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should:alsqupe sent to the Office of Fisheries Conservation and

Management.

(d) 1f the.Secretary determines that any nominee is not.
quallfled the .Secretary will notify the. appropriate Governor of

that determlnatlon. The Governor may then submit a rev1sed list

Or resubmit the original list with an additional explanation of

the qualifications of the nominee in question. The Secretary
reserves the right to determine whether nominees are qualified.

(e) Each member State must have at least one appointed
voting member serving on theACouncil who has been nominated by
the Governor of that State. If a Governor fails to submit a list
of qualified nominees within the time.allotted, and if that State
is not already represented by one appointed voting member, the
seat will remain vacant until three qualified nominations are
received and have been acted upon by the Secretary.

(f) If a Governor fails to submit a list of qualified
nominees within the time allotted, and that member State is
already represented by one appointed voting member, then the new
member(s) will be appointed from the list of names submitted by
the Governors of the other constituent States.

(g) The Secretary must ensure a EEE; apportionment, on a .
rotating or other basis, of the active participants (or their
representatives) involved in the fisheries under Council
jurisdiction. Further, the Secretary must take action to ensure,
to the extent practicable, that those persons dependent for their
livelihood upon the fisheries within Council jurisdiction are

fairly represented as voting members.
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§601.34 oOath of office. As trustees of the Nation's fishery. f-\
resources, all voting members must take an oath specified by the -

Secretary as follows: I, ~ ____ , as a duly appointed

member of a Regional Fishery Management Council established under
the Magnuson Fishery Conservation and Managemeht Act, heréﬁy
promise to conserve and manage the living marine resources of the
United States of America by carrying out the business of the
Council for the greatest overall benefit of the Nation. I
recognize my responsibility to serve as a knowlédgeable and
experienced trustee of the Nafion's marine fisheries resources,
being careful to balance competing private or regional interests, e
and always aware and protective of the public interest in those
resources. I commit myself to uphold the provisions, standards,

and requirements of tﬁe Magnuson Fishery Conservation and Y
Management Act and other applicable law, and shall conduct myself ™
at all times according to the rules of conduct prescribed by the
Secretary of Commerce. This oath is freely given and without

mental reservation or purpose of evasion.

§601.35 Rules of Conduct.

(a) Council members,.és Federal officeholders, are subject
to most Federal criminal statutes covering bribery, conflict-of-
interest, disclosure of confidential information, and lobbying
with appropriated funds. 1In particulqr, the following provisions
apply: -

(1) 18 U.S.C. 201 - prohibits offer or acceptance of

~\

anything of value to influence any official act; "
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(2). 18 U.s.c. 203, 205 - prohibits officials from represent-
ing anyone before a Federal céurt or agency in a matter involving
a specific party in which the United States has a direct and
substantial ‘interest and in which.the official has worked
personally and substantially.

' (3)- 18 U.s.C.. 207 - prohibits a former official from
representing others before a Federal agency concerning a
particular matter involving specific parties in which the
official participated personally and substantiéily as a Federal
official or which was under fﬁe person's official responsibility.

(4) 18 U.s.C. 208 - prohibits official acts in a matter in
which the official has a personal fiﬁéncial interest. This
prohibition does not apply to a financial interest of a Council
voting member or Execﬁtive Director if the official obtains a
waiver under 18 U.S.cC. 208(b), or if the financial interest is in
a harvesting, processing, or marketing activity that has been
disclosed in a report filed under section 601.37.

(5) 18 U.s.C. 209 - prohibits an official from receiving
compensatioh for performing Federal duties from a source other
than the United States Government. This restriction does not
apply to an official who has served for 130 days or less in a.
365-day period.

(6) 18 U.s.C. 210, 211 - prohibit offer or acceptance of
value to procure appointment to public office.

(7) 18 U.S.C. 1905 - proh;pits disclosure of trade secrets
or confidential commercial information except as provided by law.

(8)r18 u.é.éTfZEISW- prohibits use.of appropriated funds to
influence a member of Congress to favor or oppose any legislation
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~ Or appropriation. . However, this prohibition does not apply ﬁhenf-\
responding to a request from a member of Congress or a Congres- N
sional Committee. Personal communications of a Council member or
employee at-his own expense that are identified as such are not
prohibited.

(b) The Councils are responsible for maintaining high
standards of ethical conduct among themselves, their staffs, and.
their advisory groups. 1In addition to abiding by the applicable
Federal conflict of interest statutes, which apbly to Council
members, both members and employees of the Councils must comply
with these standards of conduct:

(1) No employee of a Council may.use his or her official
authority or influence derived from his or her position with the
Council for the purpose of interfering with or affecting the f—:i
result of an election to or a nomination for any national, State,
county, or municipal elective office. -

(2) No employee of a Council may be deprived of employment,
position, work, compensation, or benefit providéd for or made
pPossible by the Magnuson Act on account of any political activity
or lack of such activity in support of or in opposition to any
candidate or any politicai'party in any'national, State, county,
or municipal election, or on account of his or her political
affiliation.

(3) No Council member or employee may pay, or offer, or
promise, or solicit, or receive from any person, firm, or
corporation, a contribution of money or anything of value in f—\‘

-_—

consideration of either Support or the use of influence or the -
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promise of support, .or influence;in.obtaining for any person, any
appointive office, place or employment under the Council. .

" -(4) No'employee:of:a Council may have a direct or indirect
financial interest that conflicts with . the fair and impartial
conduct of his or .her Council duties. However, an Execu£i§e
Director may retain a financial interest in harvesting, process-
ing or marketing activities, and participate in matters of
general public concern on the Council which might affect that
interest, if that interest has been disclosed in a report filed
under section 601.37. B .

(5) No Council member, employee of a Council, or member of a
Council advisory group maf use or allow the use, for other than
official purposes, of information obtained through or in
connection with his or her Council employment that has not been
made available to the general public.

(6) No Council member or employee of the Council may engage
in criminal, infamous, dishonest, notoriously immoral or
disgraceful conduct prejudicial to the Council. -
| (7) No Council member or employee of the Council may use
Council property on other than official business. Such property
must be protected and preéérved from iﬁproper or deleterious
operation or use.

(8) No Council member may participate )

(i) Personally and substantially'as a member through
decision, approval, disapprovq{, recommendation, the rendering of
advice, investigation, or ctherwise in a particular matter in
which he or she has a financial interesﬁ: or

——
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(ii) In any matter of general public concern which is 1ike1yf-\
to have a direct and predictable effect on a member's financial -
interest unless that interest is in harvesting, processing, or
marketing activities and has been disclosed in a report filed
under section 601.37. For purposes of this suﬁsection, thé
member's financial interest includes that of the member's spouse,
ﬁinor child, partner, organization in which the member is serving'

-

as officer, director, trustee, partner or employee, or any person -

or organization with whom the member is negotiating or has any

arrangement concerning prospective employment.

§601.36 Removal. The Secretary may remove for cause any
Secretarially-appointed member of a Council in accordance with
section 302(b) (5) of the Magnuson Act wherein the Council -
concerned first recommends removal by not less than two-thirds of =
the voting members. A removal recommendation of a Council must

be in writing and accompanied by a statement of the reasons upon

which the recommendation is based.

§601.37 Financial disclosure.

(a) The Magnuson Act-féquires thewdisclosure by Council
nominees, appointees, voting members, and Executive Directors of
any financial interest of the reporting individual in any
harvesting, processing, or marketing activity that is being, or
will be, undertaken within any fishery under the jurisdiction of
the individual's Council or "of any such financial interest of the
reporting individual's spouse, minor child, partner, or any ~_
organization (other than the Council) in which that individual is
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serving as an-officer, director, trustee, partner, or employee.
The. information required to be reported must be disclosed on NOaA
Form 88-195, ."Statement of,Financial Interests for Use by Voting
Members, Nominees and:Executive Directors of Reglonal Flshery
Management Councils," or such other form as the Secretary, or
designee, ‘may prescribe. -The report must- be filed by nominees i
for Secretarial appointment before the date of appointment as
prescribed by the Secretary. oOther voting members and Executive .
Directors must file the report with the. Executive Director of the
appropriate Council prior to féking office. Individuals must
update the form at any time a reportable financial interest is
acquired or the financial interests afe otherwise substantially
changed. The information required to be submitted will be kept
on file, and made available for public inspection at reasonable
hours at the Council offices. a copy of the form may be obtained
from the appropriate Regional oOffice.

(b) The provisions of 18 U.S.C. 208 do not apply to an
individual who has filed a financial report under this section

regardlng an asset that has been reported.

§601.38 Security investigations and clearances. (a) Access to

security classified material is governed by security regulations
and procedures pursuant to E.O. 12356, effective August 1, 1982.
No person may have access to classified information unless that
person has been determined to be trustworthy, and unless access
is necessary for the performance of official duties. This
determination, referred to as a security clearance, shall be
based on an investigation in accordance with the standards and
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criteria of Department Administrative Order (DAO) 207-4. The ™
authority having custody of the classified information determines “
whether the requester has a need to know the information in the
performance of the requester's official duties. The noncritical
sensitive position has access to information classified as
CONFIDENTIAL or SECRET which is normally sufficient for Council
purposes; however, clearance for access to TOP SECRET informatioﬁ
may be granted by the Secretary following regular Federal
procedures. Foreign nationals may not receive security

clearance; however, with the-consent of the Director, DOC Office
of Security, classified information may be released to a foreign

national.

(b) All council members, staff, and members of advisory

p—

groups are individually required to protect classified informa-
tion and may be subject to sanctions if they violate E.o. 12356, b
18 U.S.C. 793, 794, or 952, or the National Security Act (50

U.S5.C. 401 et sed.)

(c) Security clearances are required for all Council members
and Executive Directors. Other staff and advisory group members
may be required to obtain clearances at the Councils' discretion.
Those who have not been cleared may not participate in meetings
closed for reasons of national security, or have access to any
classified information.

levra,

(d) To initiate security assurances, Council members, staff,
and members of advisory groups and nominees must submit two
documents to initiate security assurances: (1) an FBI fingerprint .em
card (FD-258), and (2) a Standard Form 85, "Data for Nonsensitive \j;

or Noncritical-Sensitive Position."
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‘(e) The Standard Form 85 ‘is a multi-use biographical - form
developed. by the Office of Personnel Management. The following
instructions apply ‘to completion of the SF-85:

" *(1) The form must be ‘typed. -
' (2) Blocks 1, 2, 3; and 4 are self-explanétory.

"* "(3) Block 5 must- contain a title of a Council-related
position, e.g., "Council member", "Council staff", "advisory
group member."

(4) Block 6 must contain'"NMFS, Wash. DC 20235."
(5) Block 7 must contain date and places of residence for
the most recent five (5) year period.

(6) Blocks 8, 10, 11, 12, and 13 are self-explanatory.

(7) Block 9 must be marked "Noncritical-Sensitive."

(8) Block 14 must specifically list the nominee's employment
for the most recent five (5) year period.

(9) The form must be signed and dated.

(f) Form FD-258 is the standard fingerprint card used by the
FBI. Fingerprints are not maintained on file with the FBI but
are destroyed once the criminal history check has been completed.
Individuals may have their fingérprints taken at
their local police departﬁéﬁt or at'the personnel/security office
of any Federal agency willing to provide the service.

(9) The security determination is valid for -five (5) years.

(h) Individuals who are renominated and who have not
undergone security processing within the five-year period will be

required to submit a new processing package, including finger-

prints.
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T el VI e
members, staff, and members of advisory groups,will be required

Cnele urde, R i
to submit a Non-Disclosure Agreement in order to complete the

(1) In addition to submission of SF-85 and FD—ESS, Council ™

clearance process, as lawfully required by any National Security
Council or other lawful Directive in accordance with its ﬁerms.
Final security clearances will become effective only upon receipt
by the DOC Office of Security of any lawfully required Non-
Disclosure Agreement.

(j) After notification of appointment, new'Council members
should submit any lawfully reéﬁired Non—Disclosure Agreement to
the Office of Fisheries Conservation and Management through the
RDs as quickly as possible.

(k) All other individuals are encouraged to submit any
lawfully required Non-Disclosure Agreement simultaneously with
the SF-85 and FD-258 to expedite final clearances.

(1) Councils should maintain adequate records to determine
when to initiate renewal requests as clearances expire;r It will
be the responsibility of Council staffs to request ‘(through the
Office of Fisheries Conservation and Management), as appropriate:

(1) Initial and renewal seéurity clearances for State
designees/alternates, and'éil members éf advisory groups, (SScC,
AP, team members, etc.); and
| (2) Initial and renewal security clearances for Council
staff.

(m) Security clearances for U.S. Fish and Wildlife Service,
U.S. Coast Guard, U.S. Department of State, and Marine Fisheries
Commission non-voting members are obtained by the respective

40
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agencies. However, Council staffs are advised to verify period-

ically that these members have valid clearances in effect.

§601.39 Council member compensation.

(a) The voting members of each Council who are not employed
by the Federal Government or any State or local government.shall
receive compensation at the daily rate for a GS-18 in the General
Schedule when engaged in the actual performance of duties as
assigned by the Chairman of the Council. Actual performance of
duties, for the purposes of compensation, may include travel

time.

(b) Council members whose eligibility for cizpeﬁgétion has

i

been established in accordance with NOAA guidelin will/be paid

\ on a contract basis without deductions being made for Social

P Security or Federal and State income taxes. A report of

~ compensation will be furnished each year as required by the
Internal Revenue Service. Such compensation may be paid on a
full day's basis whether in excess of eight hours a day or less
than eight hours a day. The time is compensable where the
individual member is required to expend a significant private
effort which substantially disrupts the daily routine to the
extent that a work day is lost to the member. "Homework" time in
preparation for formal Council meetings is not compensable.

State officials may be compensated at the GS-18 level if they can
document they are on leave without pay (LWOP). (LWOP does not

include annual leave, holidays, or weekends.)
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(c) Non-government Council members receive compensation for:s™

(1) Days spent in . actual attendance at a meeting of the
Council or jointly with another Council.

..(2) Travel on the day Preceding or following a scheauled
meeting that precluded the member from conducting his normal
business on the day in question.

(3) Meetings of standing committees of the Couneil if
approved in advance by the Chair.

(4) Individual member meeting with scientific and technical
advisors when approved in advénce by the Chair and a substantial
portion of any day is needed.

(5) Conducting or attending hearings when authorized in
advance by the Chair.

—

(6) Other meetings involving Council business when approved

“
in advance by the Chair.

(d) The Council Chair must submit to the Regional Office
annually a report of Council member compensation authorized. This
report shall identify, for each member, amount paid, dates, and

location and purpose of meetings attended.

)
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Part 604--Other Applicable Law

604.1 Definitions. . . __ .. _

604.2 Categories.

604.3 Administrative operations and employment practices.l
604.4 The decision process.

604.5 Uses of oceans and coastline.

AUTHORITY: 16 U.S.C. 1801 et seq.
Part 604--Other Applicable Law

§604.1 Definitions. The definitions, word usage, and abbrevia-
tions set forth in[Part 600 apply within this part.

§604.2 Categories. Section 304 (a) (1) (B) of the Magnuson Act, 16 e
U.8.0C. 1854 (a) (1) (B), requires that each FMP or amendment be

reviewed for consistency with the national standards, the other
provisions of the Magnuson Act and other applicable law. The

list of laws affecting the Councils and their operations are

grouped, for ease of descfiption, into three general categories:
those dealing with administrative operations and employment
practices; those dealing with the fishery management decision
process; and those dealing with other uses of the oceans and

coastline. More detailed guidance is cited throughout this part

and also appears in the NMFS Operational Guidelines.
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§604.3 Administrative operations and employment préctices. R
Statutes in. this Category apply, in part, to Council staff, N
Council members, and members. of Council.édvisory groups. These
statutes include the Federal Tort Claims Act, 28 U.s.cC. 1291,

1346, 1402, 2401, 2402, 2411, 2412, 2671-80; tﬁe Fair Labor
Standards Act, 29'U.S.C. 201; the anti-lobbying statute, 18 )
U.S.C. 1913; the Trade Secrets Act, 18 U.s.cC. 1905;, the bribery -
and conflict of interest statutes, 18 U.s.c. 201, 205, 203, 207,
208, 209, 210, and 211; Workmen's Compensation; 5 U.5.C. 8101 et
Seg.; and Unemployment Compensation, 5 U.s.c. 8501 et seq.
Applicability of these statutes is detailed in Part 601, Subpart
D, and Part 605, Subpart c. .

§604.4 The decision process. This category of laws applies to
the fishery management decision process, and requires considera-
tion of environmental, paperwork, and/orveconomic and social _
impacts, or establishes rules of procedure for public participa-

tion or access. These statutes include the Administrative

Procedure Act (APA), 5 U.S.C. 551-553; the National Environmehtal
Policy Act (NEPA), 42 u.s.cC. 4321; the Paperwork Reduction Act

(PRA), 49 U.S.C. 3501; and the Regulatory Flexibility Act (RFA),

5 U.S.c. 601. Procedures under these statutes and under

Executive Orders (E.O0.) 12291 and 12612 are described as follows:

(a) Administrative Procedure Act (Apa). Sections of the aApa

(5 USC 551-553) establish Procedural requirements applicable to
decisionmaking of Federal agencies. The purpose is to ensure )
public access to the rulemaking process; Protect the rights of \:d
individuals under the Privacy Act and make available to the
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public information requested under the Freedom of Information
Act. The effect on the Magnuson Act process is: to require a
minimum 15- to 30-day public comment period for proposed rules
and a 30-day delayed effectiveness date for final rules,.with
justification possible for waiving or shorteniﬁg both; to require
the Council to maintain security of personal records of Council
members, employees, consultants under contract, and advisory
group members; and to require NOAA to respond to requests for
information. under specified criteria for deniai and time limits.
Required procedures under thege statutes are detailed in sections
604.34 and 605. 25, ‘

(b) E.O. 12291. This Executive Order (E.O.) applies to the
issuance of new rules, the review of existing rules, and the
development of legislative proposals concerning regulations. The
E.O0. requires that: regulatory objectives and priorities be
established with the aim of maximizing net benefits to society;
rules be developed with a cost/benefit approach when possible;
the chosen regulatory approach or alternative be the one with the
least net cost to society; regulatory action should not be
undertaken unless the potential-benefits outweigh the potential
costs to society; and admihistrative décisions be based on
adequate information concerning the need for and consequences of
the proposed government action. The E.O. also requires that a
semi-annual regulatory agenda be prepared. The effect on the
Magnuson Act process is to require all rules to be reviewed by
OMB unless covered by specific exemption, and to require a
Requlatory Impact Analysis if the rule ié "major". A prior
determination whether the rule is major or nonmajor and whether
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.the rule complies with the above requirements is made based on 2

Regulatory Impact Review.

’(c)'Naﬁional‘Environmehtal Policy Act (NEPA). NEPA requires

that the effects of Federal activities on the environment be

assessed. NEPA's purpose is to ensure that Federal officials

weiéh'éndAgiVe appropriate consideration in policy formulation,

decisionmaking, and administrative actions to environmental

values and ecological, economic and social benefits and costs and

that the public is provided adequate opportunity to review and

comment on the impact of major Federal actions. NEPA requires

pPreparation of an Environmental Impact Statement (EIS) for major

Federal actions that significantly affect the quality of the

human environment. NEPA's effect on the Magnuson Act process is

that a draft EIS, or environmental assessment for a finding of no

significant impact, must be prepared. NEPA procedures are

detailed in NOAA Directives Manual (NDM) 02-10.

(d) Paperwork Reduction Act (PRA). The PRA requires

agencies to minimize paperwork and reporting burdens whenever
collecting informaticn from the public. PRA's effect on the
Magnuson Act process is that if-an FMP requires any form of
information collection fréﬁ.the pubiic, that collection must
receive OMB approval. To obtain OMB approval, a written
justification must be submitted. 1In addition, formal Council
input is needed each Spring when the overall NMFS information

collection budget request is formulated for submission to OMB.

Procedures under the PRA are detailed in NDM 59-11.

(e) Regulatory Flexibility Act (RFA). The RFA establishes

the principle that where Federal reguigzion is necessary, the
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regulation should be tailored to the requlated entity's size and

capacity to bear the regulatory burden. ‘RFA's effect on the

a substantial number of small entities. 1If the determination is
aﬁfirmative, initial and final regulatory flexibility analyses
must be prepared to accompany the proposed and final rules
respectively. These analyses must consider the benefits and
costs of compliance, with partlcular emphasis on the effects of
the rule on the competitive position, cash flow and liquidity,
and ability of the small entity to remain in the market. The RFA
also requires a projection of reporting and record-keeping
requirements.

(f) E.O0. 12612. This E.oO. requires Executive  departments
and agencies, in formulating and 1mplement1ng policies, to be
guided by federalism principles and criteria. Federalism
principles and criteria involve close consultation with the
States in any actions which have substantial direct effects on
the States or on the distribution of power and responsibility
between and among the levels of government The effect on the
Magnuson Act process is to requlre the Councils to identify
federalism issues before submitting management programs to the
Secretary for approval. Any principal State official opposed to
adoption of an FMP or amendment may file a dissenting report
explaining the nature of the State's objection and its relation
to the policies of the executive order. (See section

605.24 (a) (3) (iv).)
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§604.5 Uses“qf_qgeansmgnd coastling,vhThis'category of laws f-\
also applies to the fishery lmanagement process, and deals with R
thetcompeting uses of the ocean, the protection of certain living
marine resources and their habitats, and the management qf the
nation's coastal areas. These statutes include the Coastal Zone
Management:Act.(CZMA), 16 U.s.C. 1451; the .Endangered Species Act
(ESA), 16 U.s.c. 1531; the Marine Mammal Protection Act (MMPA) ,

16 U.s.c. 1361; and Title III of the Marine Protection, Research
and Sanctuaries Act (MPRSA), 16 U.Ss.cC. 1431. Procedures under
these statutes are described.aé follows:

(a) Coastal Zone Management Act (CZMA). The principal
objective of the czMa is to eéncourage and assist States in
developing coastal zZone management programs, to coordinate State
activities, and to safeguard the regional and national interests ff‘¥
in the coastal zone. Section 307(c) of the czMa requires that
any Federal activity directly affecting the coastal zone of a
State be consistent with that State's approved coastal zone
management program to the maximum extent practicable. czMa's
effect on the Magnuson Act process is to require detérmination
that an FMP has no direct effect on the coastal zone, or is
consistent with the Statefé'approved coéstal zZone ménagement
program to the maximum extent practicable. Procedures under the
CZMA are detailed in 15 CFR 930.

(b) Endangered Species Act (ESA). The ESA provides for the

conservation of endangered and threatened Species of fish,

wildlife, and plants. The program is admlnistered jointly by the(‘-\
Department of Interior (DOI), which generally has jurisdiction \_
over terrestrial and freshwater speci&s; and the Department of
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Commerce (DOC),.- which generally has 5urisdiction over marine
species. With.respect‘to.endangered or threatened sea turtles,
DoC 'has jurisdiction while the turtles are in the water and DOI
while the turtles are on land. cConflicts between the Esa and
Federal actions.are to be resolved by a consul£ation process
betweéen the project agency and DOC aﬁd/or DOI, as appropriate.
ESA's effect .on the Magnuson Act process is to require biological
assessment and consultation with NMFS or the Fish and Wildlife
Service (FWS) if an FMP or amendment may affecf’endangered or
threatened species or cause destruction or adverse modification
of any designated critical habitat. The consultation must
conclude that there is no likelihood of jeopardy to any listed
species, or, if jeopardy exists, reasonable and prudent
alternatives approved by NMFS or FWS must be adopted before the
- FMP can be approved.

(c) Marine Mammal Protection Act (MMPA) . The MMPA estab-

lishes a moratorium on the taking of marine mammals and a ban on
the importation of marine mammal products with certain excep-
tions. Responsibility is divided between DOC (whales, porpoises,
seals, and sea lions) and DOI (other marine mammals) to issue
permits and to waive the ﬁaratorium fof specified purposes,
including incidental takings during commercial fishing opera-
tions. The Magnuson Act amended the MMPA to extend its juris-
diction to the EEZ. MMPA's effect on the Magnuson Act

process is that if the FMP has an effect on the marine mammal
population, certain information must be included in the EIS, and
the FMP should indicate whether permits are needed for any
incidental takings.
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(d) Marine Protection. Research and Sanctuaries. Act (MERSA\f-\
Title III of the MPRSA authorizes the Secretary to designate as N
marine sanctuaries areas of the marine environment that have been
‘identified as having special national significance due to thelr
resource or human-use values. The Marine Sanctuarles Amendments
of 1984 amend this Title to include, as consultative agencies in
determining whether the proposal meets the Sanctuary designation |
standards, the Councils affected by the Proposed designation.

The Amendments also authorize the Counciil affected to prepare
draft regulations for the Secfetary's approval, consistent with
the Magnuson aAct national standards and the goals andg objectives
of the proposed designation, for flshlng within the EEZ as it may

deen necessary to 1mplement a proposed designation.

~
w

(h)
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.- ‘Part 605~-Guidelines for Council Operations/Administration

. Subpart A--General

605.1 Purpose and scope.

-Subpart. B--Operations
605.11 General.
605.12 Use of available expertise.
605.13 Use of best available scientific inforﬁation.
605.14 Planning. -
605.15 Fishery management objectives.

605.16 Establishment of management measures.

Subpart C--Administration
605.21 Council Statement of Organization, Practices, and
Procedures.
605.22 SOPP checklist.
605.23 Council organization. -
605.24 Council meetings and hearings.
605.25 Employment practices.

605.26 Financial manageméﬁt.

605.27 Recordkeeping.

AUTHORITY: 16 U.S.C. 1801 et seq.
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Part 605--Guidelines for Council Operations/Administration
Subpart A--General

'§605.1 Purpose and scope. =

(a) This part sets forth guidelines for the development of

fishery management plans and for the organization, practices, and

procedures of the Councils.

N

(b) The definitions, word usage, and abbreviations set forth

in Part 600 apply within this part.
Subpart B--Operations

§605.11 General. The primary functions of each Council are to
develop, monitor, evaluate,éggg bropose amendments to FMPs and
associated regulations for each fishery that requires conserva-
tion and management within its geographical area of authority.
The following describes the Councils' and the Secretary's roles
and responsibilities and sets out key activities necessary to
produce FMPs, amendments, and énnual specifications acceptable
for review by the Secretaff. It is de;igned to--

(a) Bring to bear the necessary expertise on all aspects of
the process;

(b) Be responsive to other applicable law, the public
interest, and shifts in council priorities ang objectives; and

(c) Ensure the quality, relevance, reliability, and &
independence of science in the management pProcess. \:j
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§605.12 Use..of available expertise. Councils should use all
available expertise as necessary and appropriate in carrying out
their functions. This includes experts within NMFS with Magnuson
Act responsibilities, at State and academic institutions,
Scientific and Statistical Committees (SSCs), Advisory Panéls
(APs), plan teams, and/or other.working groups established to

assist in the processes described below.

§605.13 Use of the best available scientific information.
Management decisions must be bésed ;ﬁ the best scientifié
information available concerning the present and probable future
condition of the stocks. -

(a) The Stock Assessment and Fishery Evaluation (SAFE)
report is a document or set of documents that provides Councils
with a summary of the most recent biological condition of species
in the fishery management unit (FMU) , and the social and economic
condition of the recreational and commercial fishing industries
and the fish processing industries. It summarizes, on a periodic
basis, the best scientific information concerning the past,
present, and possible future condition of the stocks and
fisheries being managed under Federal regulation.

(1) The Secretary has the responsibility to assure that a
SATFE report is prepare§+‘{leﬁgid annua%ﬁ¥@ ﬁgd changed as
necessary for each FMP. The Secretary or Counc1l may eﬁ%&-on any
combination of talent from CounFil, State, university, or other
sources (but at a minimum must include Council and NMFS repre-
sentatives) to acquire and analyze data and produce the SAFE

report.
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