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NOTE to persons providing oral or written testimony to the Council: Section 307(1)(I) of the Magnuson-Stevens Fishery
Conservation and Management Act prohibits any person  to knowingly and willfully submit to a Council, the Secretary, or the
Governor of a State false information (including, but not limited to. false information regarding the capacity and extent to which a
United State fish processor, on an annual basis, will process a portion of the optimum yield of a fishery that will be harvested by
fishing vessels of the United States) regarding any matter that the Council, Secretary, or Governor is considering in the course of
carrying out this Act.
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AGENDA B-8
FEBRUARY 2009
MEMORANDUM
TO: Council, SSC and AP Members
FROM: Chris Oliver ESTIMATED TIME
Executive Director 2 HOURS

DATE: January 26, 2009

SUBJECT: Protected Resources Report

ACTION REQUIRED

Receive report on Protected Resources issues and take action as necessary.
BACKGROUND

A. Petition to List the Ribbon Seal

Prompted by a petition from the Center for Biological Diversity to list the ribbon seal as threatened or
endangered under the ESA, NMFS conducted a scientific review to determine if such a listing is
warranted. On December 23, 2008 the Agency announced its 12-month finding that a listing of the
ribbon seal is not warranted at this time. The Federal Register notice states “Although the ribbon seal
population abundance is likely to decline gradually for the foreseeable future, primarily from slight but
chronic impacts on reproduction and survival caused by reduced frequency of years with sea ice of
suitable extent, quality, and duration of persistence, it is not in danger of extinction or likely to become
an endangered species within the foreseeable future throughout all or a significant portion of its range.”
The NMFS press release is attached as Item B-8(a). The FR notice was sent to you in a Council mailing.
Still pending an ESA listing decision are three other ice seals, bearded, ringed, and spotted; NMFS is still
conducting a review to determine if such a listing is warranted. And the USFWS is continuing its review
to determine if listing the Pacific walrus is warranted. All of these reviews were prompted by petitions
and are based in part on concerns over diminishing sea ice.

B. Sea Otter Critical Habitat Designation

On December 16, 2008 the U.S. Fish & Wildlife Service (USFWS) announced a proposed designation of
critical habitat for the southwest Distinct Population Segment (DPS) of northern sea otter. The range of
the southwest DPS extends from approximately Cook Inlet westward to the end of the Aleutian Islands,
and the proposed critical habitat encompasses an area within that range of approximately 15,000 sq km of
nearshore, shallow waters in five geographic units. The proposed rule, press release (see Item B-8(b)),
and maps of the proposed critical habitat have been available on the USFWS web site, and the FR notice
of the Proposed Rule was sent out in a Council mailing. A fact sheet with FAQs is part of Item B-8(b).
Staff review of the critical habitat maps indicates that almost the entire geographic area designated as
proposed critical habitat is within State waters. The Council may wish to comment. Comments to the
USFWS on the proposed rule are due no later than February 17, 2009.



C. Northern Fur Seal Counts

Scientists from the National Marine Mammal Laboratory conducted a survey of northern fur seal pups on
the Pribilof Islands in 2008. The number of pups in 2008 on the Pribilof Islands has declined 4.9 % since
the 2006 count. NOAA'’s press release reports that the Pribilof Island birth rate was the lowest since
1916. The Pribilof Islands 2008 male counts showed an increase of 4.6 %. The overall Eastern Pacific
fur seal population (all ages)(Pribilof Islands, Bogoslof Island, Sea Lion Rock) was reported to be
721,935 in the 2007 stock assessment report (Angliss and Qutlaw 2008)' and 665,550 in 2008 (draft
SAR?). The NOAA press release and the file report on fur seal counts on the Pribilofs are attached as

Item B-8(c).

D. Cook Inlet Beluga Whales

On January 12, 2009 the State of Alaska filed intent to sue the Secretary of Commerce over the recent
listing of the Cook Inlet beluga whale as endangered under the Endangered Species Act. Specifically, the
State’s intended law suit will be over the Secretary’s failure a) to adequately consider the body of
existing State regulations in place to protect the Cook Inlet beluga, b) to provide an adequate justification
for why the State’s recommendations were not followed, c) to properly document that the Cook Inlet
beluga whales are a distinct population segment, and d) to provide public review comment period on
significant studies and documentation used to support the listing. The State’s letter and press release are
attached as Item B-8(d).

E. North Pacific Right Whales

In July and August 2008, NMML conducted aerial and ship-based surveys of North Pacific Right Whales
in the Bristol Bay and Bering Sea region. Aerial observers located whales, and attempts were made to
tag one or more right whales. From a total survey of 6,655 n mi of trackline, the surveys led to three
sightings of a total of 8 individual right whales. One right whale was successfully tagged with a satellite
tag. The survey area and marine mammal sightings are shown on the attached map (Item B-8(e)).

E. Other Protected Resources Information

Attached as Jtem B-8 (Supplemental) are two additional informational items. One is a Federal Register
notice that the trawl closure in Chiniak Gully near Kodiak Island has been rescinded for 2009; NMFS
studies of pollock depletion in this area will not occur this year. Also attached is a letter from the Oregon
and Washington Departments of Fish and Wildlife requesting that the NMFS Alaska Region move
forward with delisting the eastern Distinct Population Segment of Steller sea lion (which is currently
listed under the ESA as threatened). The Council previously made that same request.

G. Steller Sea Lions
1. 2008 SSL Nonpup Survey Report
On November 17, 2008, the National Marine Mammal Laboratory (NMML) released a report that

summarized the 2008 survey of Steller sea lions in Alaska. NMML reported that this was the first
complete survey of the entire western stock of SSL since 2004 and the first complete survey of the

! Angliss, R.P. and R.B. Outlaw. 2008. Alaska Marine Mammal Stock Assessments, 2007. NOAA Tech. Memo.
NMFS-AFSC-180. 253 p.
2http://www.nmfs.noaa.gov/pr/pdfs/sars/ak2008_draft.pdf
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eastern stock of SSL since 2002. The report notes that trends in numbers of adults and juveniles
(collectively termed non pups) in the western stock are stable or slightly declining over the period 2004-
2008 following a 4-year period of population increase between 2000 and 2004. NMML scientists also
indicated that SSL counts in the central and western Aleutian Islands are declining, the eastern Aleutians
and eastern GOA is increasing, with the remainder of the GOA showing an increase from 2004-2007 but
a decline from 2007-2008. The Council requested that a presentation of the 2008 SSL surveys be
provided to the Council at their February 2009 meeting, including a comparison of trends over the period
2000-2008. Specifically, the Council requested a data report that provides:

o The aggregate nonpup count trends in each of the wSSL subregions in Alaska in total numbers
and as a percent for the period 2000-2008

o The nonpup count increase or decrease in each of the wSSL subregions in Alaska for the period
2000-2008

o The pup count trends in each of the wSSL subregions, and in the aggregate, for the period 2000-
2005 (when the most recent pup survey was completed)

This report is attached as Item B-8(f). Staff from NMML will present the 2008 survey report and answer
questions.

2. Update on Consultation and Schedule for Release of the Status Quo Biological Opinion

At this meeting, the Council is scheduled to receive an update from the NMFS Protected Resources
Division (PR) and Sustainable Fisheries Division (SF) on the schedule for preparation and release of the
draft status quo Biological Opinion. Previously, during the Council’s October 2008 meeting, PR had
provided two schedules for the draft stafus quo BiOp — one schedule if a jeopardy and/or adverse
modification of designated critical habitat (JAM) were determined, and another schedule if no JAM
determination were made. The Council requested an update at this meeting on possible schedules, and
further discussion of how the Council process would be involved in potential development of RPAs.

3. Aleutian Islands/Bering Sea P. Cod Split

At its December 2008 meeting, the Council received a discussion paper on dividing BSAI Pacific cod
sector allocations between the BS and Al The intent of the action is to provide direction to NMFS
regarding how to establish sector allocations in the BS and Al management areas should separate TACs
be issued in a future specifications process. However, the Council noted that splitting cod between the
Al and BS is complicated by the ongoing Endangered Species Act consultation process and the
development of a new status quo Biological Opinion (BiOp) on the effects of the current Alaska
groundfish fisheries on ESA-listed species, particularly Steller sea lions. The draft status quo BiOp is
currently scheduled for release in August 2009. Of concern is the unknown conclusion of the BiOp; that
is, the BiOp may include a jeopardy or adverse modification of designated critical habitat conclusion.
Mitigation measures resulting from such a conclusion could affect the current management regime for the
BSAI Pacific cod fishery.

The Council also expressed concern over interrupting the process of developing this BiOp by changing P.
cod management in the BSAI (by consulting on proposed BS and Al sector allocations) and whether that
would delay preparation of the BiOp by diverting staff resources. Given that a new BiOp is being
developed, which may conclude jeopardy and/or adverse modification of habitat and require mitigation
measures, it will be very difficult to simultaneously propose changes to P. cod management and continue
development of the BiOp.



At the December 2008 meeting, the Council discussed establishing a committee that could provide a
recommendation on dividing Pacific cod sector allocations between the Al and BS that would be reflect
current catch patterns of the sectors. The Council also discussed having the Steller Sea Lion Mitigation
Committee review this issue in relation to current Pacific cod proposals the committee is reviewing. In
the end, the Council opted to discuss the direction of this action after receiving the status quo BiOp
schedule (see above) and the Council may wish to further explore issues associated with a P. cod split in
light of that schedule.






