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Litigation Summary

Plaintiffs argue that the defendants &eveloped and approved FMP

amendments that violate the MSA are arbitrary, capricious and
contrary to law in violation of the APA.

The amendment did not:
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Contain an adequate assessment of the effects of fishing and fishing gear on
EFH;

Contain an adequate identification and assessment of potential measures to
minimize adverse effects of fishing on EFH;

Failed to impose practicable measures to minimize the impact of fishing
activities on EFH.

Plaintiffs claim that bottom trawling and other fishing
activities harm EFH.

Various fishery management measures can be used to protect EFH
from the effects of fishing activities such as these. However,
defendants have failed to investigate adequately certain measures to
determine whether they are practicable.

Defendants have failed to identify, include, and implement practicable
measures to protect EFH in these waters. These failures violate non-
discretionary duties imposed upon defendants by the plain language of
the MSA and implementing regulations.

Additionally, plaintiffs argue that the defendants’ approved these
amendments in reliance upon inadequate environmental analyses in
violation of the NEPA. '




Plaintiffs claim that the EA contains an inadequate evaluation
of the environmental effects of the proposed action.
Therefore, the EA lacks justification for the agency’s finding
of no significant impact by and fails to:

* Evaluate the long-term or cumulative impacts of approving the
amendments on EFH affected by ongoing fishing activities, including but
not limited to bottom trawling; - '

» Adequately evaluate practicable methods to minimize the effect of fishing
on EFH; and

¢ Address an adequate range of alternatives.

Court Decision Summary

Plaintiffs asked the court to consider:

* A declaratory judgment that defendants violated the MSA, NEPA, and the
APA by approving the North Pacific EFH groundfish amendments;

. A remand of the legally deficient sections of the EFH groundfish
amendments to defendants with instructions to revise them, and by a date
certain, to comport with the requirements of the MSA, including the
requirement to assess and minimize the adverse effects of fishing gears on
EFH to the extent practicable, and

. An order requiring defendants to prepare a new analysis that complies with
NEPA to accompany the revised EFH groundfish amendments and to
include in that NEPA analysis an assessment of the long-term and
cumulative environmental impacts of minimizing the adverse effects of
fishing on EFH, along with a detailed assessment of alternative methods for
protecting EFH.




Court Decision Summary (continued)

On September 14, 2000, the U.S. District Court for the District
of Columbia issued the following memorandum opinion and
order in the EFH lawsuit;

. The EFH Amendments did not violate the MSA, but they did violate
NEPA. Therefore, the court ordered the Defendants to perform a new
and thorough EA or EIS for all the challenge amendments, including
Amendments 55/55, in compliance with the requirements of NEPA.

. The court issued a permanent injunction, enjoining Federal defendants
from enforcing the EFH amendments until the Secretary performs a
new, thorough, amd legally adequate EA or EIS for each EFH
Amendment, in compliance with the requirements of NEPA.

MSFCMA Claim

In determining whether the actions of the Defendants were non-compliant with
the MSA and therefore in violation of the APA, the court applied a highly
deferential standard of review of the agency’s actions given the highly
complicated scientific data that the agency must interpret. The court
concluded that the Secretary’s approval of Amendments 55/55 was reasonable,
finding that the Secretary approved the amendments after considering whether

the amendments complied with the MSA, given how little scientific
information was available to the Council at that time. :

The court also determined that it was reasonable for the Secretary to conclude
that the amendments did not need to include additional protective measures,
given the lack of scientific evidence available to the Council and the Secretary
and the existing protective measures already in place.




NEPA Claim

In determining whether the actions of the Federal defendants were non-
compliant with NEPA and therefore in violation of the APA, the court
reviewed the EAs and concluded that each of the EAs were insufficient and
failed to comply with the requirements of NEPA and the regulations
promulgated by CEQ and NOAA. The court based this decision on several
deficiencies:

The EAs did not consider the factors for determining significance in
deciding whether an EIS was necessary as outlined in NOAA’s own
Administrative Order on NEPA.

All of the EAs discuss the environmental impacts of the proposed action
and alternative(s) in vague and general terms, without discussing what
the impact would be to the spemﬁc EFHs that the Amendments are
intended to protect; and

All of the EAs spent more time describing the proposed alternative and
the requirements of NEPA than actually analyzing the proposed
altemnative and complying with the requirements of NEPA; and

NEPA Claim (continued)

. The EAs failed to consider all relevant and feasible alternatives and
failed to fully explain the environmental impact of the proposed action
and alternatives.

. The EAs did not meet the following four factors set for evaluating the
legal adequacy of an EA or a FONSI.

1) The EAs did not take a *“hard look™ at the problem (the court found
that there was no substantive discussion of the actual environmental
consequences and impacts of fishing on the designated EFHs).

2) The EAs failed to identify the relevant areas of environmental
concem (the court found that the EAs only discuss fish habitats in general
terms, describing the types of EFHs that should be protected, but not
specifying which EFHs needed protection and why).

3) The EAs failed to make a convincing case that the impacts from the
action were insignificant.

4) Finally, the EAs failed to demonstrate that any significant impacts
were mitigated by the alternative selected.




NMFS - TIMETABLE AND STATUS OF EIS ANALYSIS

Where are we now?

¢ Settlement discussions relative to the timetable for completion of
the EFH EIS on the NPFMC FMPs are ongoing. The timetable
we are working on at this time is consistent with that used to
develop the groundfish EIS - 24 months; however, this is still
under negotiation.

» NMFS/AKR is developing of Notice of Intent to conduct scoping
on actions that need to be addressed by NMFS and the
alternatives that might be examined in the NEPA analysis. This
notice must describe the scoping process including logistics for
meetings.

Where are we now? (continued)

» Concurrent with the scoping process, we are developing
technical teams:

a)to standardized an analytical approach to quantify, to the extent
practicable, the impact of fishing activities on EFH for each of
the FMPs; how much habitat is needed to achieve MSY or
some comparable metric of fisheries sustainability for each
FMP; how much is currently being fished; how much is
protected already; and finally,

b)to consider options for designating EFH other than the status
quo.




Final Thoughts

Since the focus of the AOC v. Daley is the effects of fishing on EFH, the
portion of the EIS dealing with options to address fishing impacts is
considered most important. Therefore, it is critical that we are clear in
how we measure these potential impacts and , to the extent practicable,
whether alternatives are present to minimize any potential adverse
effects.

Finally, NMFS recommends that this be a NPFMC issue for each of
the following meetings to, at a minimum provide an update, but more
importantly to get a buy-in on the analytical approach used to quantify
impacts and identify EFH for each FMP.




Status of Action on FMP Amendments

Report to Council April 11, 2001

FMP Amendment | Date of | Start Transmittal Proposed Proposed Final Rule
Status: Actions Council | Regional Date of FMP Rule Published
Since February Action Review proposal to Amendment | Published in | in Federal
2001 Council NMFS Notice of Federal Register
Meeting Headquarters | Availability | Register
for Review Published
Groundfish
FMPs
Amends. 48/48: April 6-2-1998
Reform TAC 1998
specification
process
Amends. 54/54: October | 10-1-1999
IFQ program 1998
changes
Amends. 60/58/10: | October | 7-28-1999 | Jan. 2, 2001 Jan. 17,2001 | Mar 30. 2001
LLP 1, crab recent 1998; 66 FR 3976 66 FR 17397
participation, etc. April Comment Comment
Decision day is 1999 period end period end
April 18. 2001 Mar 19, 2001 | April 30,
2001

Amend. 60 GOA: Sept Analysis
Cook Inlet bottom | 2000 rec. from
trawl ban Council

staff

3-19-2001
Amends. June EIS and
61/61/13/8: AFA 1999 PR docs in
management of co- | June internal
ops and sideboards | 2000 review &

Sep. revision
2000

Amends. 65/65: April Letter to
HAPC Part 1 2000 Council

1-31-2001
Amend. 66 BSAI: | June 8-15-1999 | May 15,2000 | May 30, Jul. 17,2000 | Mar 7. 2001
Remove squid 1999 2000 65 FR 65 FR 44018 | 66 FR
CDQ — Approved 34434 13672
8-30-00
Amend. 67 BSAL April 3-12-2001
LLP 2, gear and 2000

Pcod endorsements




Status of Action on FMP Amendments

Report to Council April 11, 2001

FMP Amendment | Date of Start Transmittal Proposed Proposed Final Rule
Status: Actions Council | Regional Date of FMP Rule Published in
Since February Action Review proposal to Amendment | Published Federal
2001 Council NMFS Notice of in Federal Register
Meeting Headquarters | Availability | Register

for Review Published
Crab FMP
Scallop FMP
Salmon FMP
Amend. 6: Over- February | 3-30-99
fishing definition 1999




Status of Action on Regulatory Amendments

Report to Council April 11, 2001

Regulatory Date of Start Transmittal Proposed Rule | Final Rule
Amendment Council Regional Date of Published in Published in
Status: Actions Action Review of Proposed Rule | Federal Federal
Since February Proposed to NMFS Register Register
2001 Council Rule Headquarters
Meeting
Groundfish
Regulations
IFQ Omnibus 3 NMFS May 20, 1998 | June 1, 2000 Dec. 14, 2000 Draft final rule
65 FR 78126; sent to HQ
Comments due | March 8, 2001
Jan. 16, 2001
Recordkeeping and | NMFS Aug. 31,2000 | Nov. 28, 2000 Draft PR under
Reporting rule review at HQ;
changes for 2001 revisions sent to
HQ 4-3-2001
Commercial June 1999 Sept. 16, 1999 | Aug. 3, 2000 Dec. 14, 2000 Draft final rule
Operator’s Annual 65 FR 78131; sent to HQ
Report (COAR) Comments due March 30, 2001
Jan. 16, 2001
Length overall NMFS Oct. 15,2000 | Jan. 25,2001 Draft PR under
(LOA) definition review at HQ
revision
DSR full retention June 1999 Analysis
and donation rules received from
Council staff
10-25-00
Revision to appeals | NMFS
regulations re.
timing of motions
Revision of IR-IU February
rules 1999

HMAP




Regulatory Date of Start Transmittal Proposed Rule | Final Rule
Amendment Council Regional Date of Published in Published in
Status: Actions Action Review of Proposed Rule | Federal Federal
Since February Proposed to NMFS Register Register
2001 Council Rule Headquarters
Meeting
Halibut
Regulations
Halibut annual IPHC Feb. 23. 2001 March 5. 2001 March 21. 2001
management January 2001 66 FR 15801
measures Effective
Halibut charter boat | February Feb. 26, 2001
GHL 2000:

December

2000
Halibut Subsistence | October 2000 | Analysis

fishing provisions

received from
Council staff
2-2-01

Halibut 4D/4E
issues: trip limits;
location of catch

October 1998

Proposed rule
and analysis
under
construction.

Crab Regulations

Crab LLP license
and vessel buyback
program

Congress
December
2000

Proposed rule
and analysis
under
construction
at HQ with
Region assist.

Crab CDQ season
start date

October 1998

Nov. 27, 2000




Status of Emergency Rules and Other Actions
Report to Council April 11, 2001

Emergency Rules Date of Start Transmittal Proposed Final Action

and Other Actions | Council Regional Date of Action | Action Published in

Status: Since Action Review to NMFS Published in Federal

February 2001 Headquarters | Federal Register

Council Meeting Register, if any

Emergency Rule

Actions

Emergency rule to NMFS Jan. 8, 2001 Jan. 11, 2001 Filed by OFR

implement SSL Jan. 18, 2001;

protect. measures; Published

final 2001 TACs Jan. 22, 2001
66 FR 7276

Corrections to ER NMFS March 20. 2001

implementing SSL 66 FR 15656

protect. measures;

final 2001 TACs

Amendment to ER NMFS March 29. 2001

implementing SSL 66 FR 17083

protect. measures to

relax restrictions on

small vessels

Adjustment to ER NMFS March 29. 2001

implementing SSL
protect. measures;
2001 TACs to adj.
halibut bycatch lim.

66 FR 17087

Other Actions

Notice extending
public comment
period on Draft
Groundfish PSEIS
to June 25, 2001

March 23, 2001
66 FR 16226
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GOA REPORTING AREAS
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2001 WESTERN & CENTRAL
~ GOA POLLOCK CATCH

'A' TAC
Specified

'B' TAC
Adjusted

'B' Catch

Total A/B
Catch

Total A/B
TAC

610

7,007

2,011

1,950

11,669

11,561

620 Out

560

280

94

108

630 Out

5474

2,964

3,974

9,043

8,211

Shelikof

12,413

12,413

3,954

8,961

18,619

Open Status

610

620 Outside
630 Outside

Shelikof Strait

01/20 - 01/29
03/15 - 03/16

03/21 - 03/21 noon to midnight

Closed

01/20 - 02/14
03/15 - 03/17

01/20 - 03/01 by regulation

03/15 -

(through 3/24/01)




) ) )

2001 GOA 'A' SEASON PCOD CATCH
BY MANAGEMENT AREA & WEEK

PR VAR T i S TS SR

WESTERN GOA CENTRAL GOA

[ WESTERN INSHORE B CENTRAL INSHORE
B WESTERN OFFSHORE B CENTRAL OFFSHORE

3,500

3,000

2,500

N
o
o
o

CATCH (MT)
@
o
o

(through 3/24/01)
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2001 GOA 'A' SEASON PCOD
CATCH BY MANAGEMENT AREA
Inshore Offshore
[ Western TAC 0,882 1,098
9 Western Catch 10,921 336
/" Central TAC 16,335 1,815
Central Catch 15,033 0
k b
s
Closure Status
Open Re-opens
Western Inshore 01/01 - 02/27 06/10
Western Offshore 01/18 -
Central Inshore 01/01 - 03/04 06/10
Central Offshore 01/18 -
e J

(through 3/24/01)
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2001 GOA GROUNDFISH CATCH &
HALIBUT MORTALITY BY GEAR &
TARGET FISHERY

GROUNDFISH CATCH (MT) HALIBUT MORTALITY (MT)
4,467
6.6%
10,782 y SW CMPLX TRW
15.8%
o DW CMPLX TRW
&y H&L
75.3%
L CLOSED
Total: 68,050 POT H&L |
02/26 |
| | |
B SW CMPLX TRW - shallow water complex;
. DW CMPLX TRW E%Egj%giﬁ%;ﬁim\L:r::r"f;%::t?h, 0 100 200 300 400 500
N species” '
Tl HaL LR s et e B HALIBUT MORTALITY
POT oy T opmeRarialit: Eukls # SEASONAL MORTALITY ALLOCATION

through 3/24/01)



2001 TARGET SPECIES

)

Arrowtooth flounder, sablefish, and Greenland turbot

ATKA Atka mackerel

FLTS flathead sole

DFLT Deep water flatfish: Dover sole and Greenland turbot
SFLT Shallow water flatfish includes flatfish not including

deep water flatfish, flathead sole, Rex sole,
or Arrowtooth flounder

OFLT Other flatfish includes all flatfish species, except for
Pacific halibut (a prohibited species), flathead sole,
Greenland turbot, rock sole, yellowfin sole, and
arrowtooth flounder

ORCK Other rockfish includes all Sebastes and Sebastolobus
species except for Pacific Ocean perch, sharpchin,

northern, shortraker, and rougheye rockfish SHALLOW WATER
OTHR Other species includes sculpins, sharks, skates COMPLEX

and octopus. pollock, Pacific cod,
PCOD Pacific cod shallow-water flatfish,
PLCK Pollock is defined by catch composition, flathead sole, Atka

mackerel, and "other

not reported gear type: o
species

pollock, Atka mackerel, and "other" species
ROCK All rockfish
RSOL Rocksole, flathead sole, and other flatfish
Yellowfin sole

DEEP WATER COMPLEX

sablefish, rockfish, rex sole,
arrowtooth flounder, and
deep-water flatfish

(through 3/24/01)



BSAI REPORTING AREAS
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2001 BSAI FIXED GEAR
PACIFIC COD CATCH

B HAL CATCHER VESSELS
B POT
B HAL CATCHER/PROCESSORS

HAL C/P Open 01/01 - 03/25
Re-opens 08/01

HAL CV Open 01/01 - 03/27

5 000 w/ \ Re-opens 06/10

2 POT
c 4,000 E
=== |
< 3,000 - T g
5
Z‘ 2,000 "
O 1,000 - 100
w
-60 =
01/06 6 %
O <
— 20 S
HALC/P  HALCV POT — 0 %
A Season 42 331 159 9,683
Apportionment
Total catch, mt 42,700 167 9,687

(through 3/24/01)
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2001 ALEUTIAN ISLANDS ‘A’
SEASON ATKA MACKEREL CATCH

541 542

3,972 15,540

A Season Apportionment

4,228 16,997

Total 'A' Season Catch

Critical Habitat Apportionment 7,148

W ik T

( Amount Taken Inside CH

Closure Status

Open Re-opens
541 01/20-01/23 09/01
542 01/20 - 02/28 09/01
542 CH 01/20 - 02/02 ihrough S0
543 01/20 - 03/07 09/01

543 CH 01/20 - 02/13
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2001 1st QTR BSAI TRAWL GEAR
GROUNDFISH & INCIDENTAL RED
KING CRAB CATCH

GROUNDFISH CATCH (MT) RED KING CRAB INCIDENTAL CATCH
(I'OTAL MT GROUNDFISH 196,32(:‘) 70,000 — | Red King Crab
TOTAL NO. RED KING CRAB 25,958 s R vl e
60,000 e 02/23 - 02/27
ZONE 1 RKC ALLOCATION 89,725 |
RKC ALLOCATION, 22,674 2 50,000 — [ T—u_| |
__ RKC SAVINGS SUBAREA 3 o |
PCOD e |
11 357 L 40,000 \7_ |
YsoL & L e
s722 8 30,000 | [ cATC 4
T = it | id 1 ALLOCATION
i = . R
RSOL =
51 17,272
162,874
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2001 BSAI 1st SEASON H&L/POT GEAR
7 GROUNDFISH CATCH & HALIBUT
MORTALITY BY TARGET FISHERY

GROUNDFISH CATCH (MT) HALIBUT MORTALITY*
& SEASONAL ALLOCATIONS

POT PCOD
9,969
o ey .y
; o -
: =
>
=
2
14
@)
=
H&L PCOD
50,071
Total: 60,040

(through 3/24/01)
*Pot PCOD fishery took 1 mt of halibut mortality






