AGENDA C-8

OCTOBER 1998
MEMORANDUM
TO: Council, SSC and AP Members
ESTIMATED TIME
FROM: Clarence G. Pautzke 2 HOURS
Executive Director

DATE: September 23, 1998

SUBJECT: Halibut and Sablefish IFQs

ACTION REQUIRED

(a) Final action on IFQ amendments

(b) Receive status report on hired skippers

() Receive status report on weighmaster program

(d) Receive status report on cost recovery fee collection program

BACKGROUND

(a)  Final Action on IFQ Amendments

Final action is scheduled at this meeting on five proposed changes to the IFQ program. Amendments 54/54
address four separate actions. Supporting analyses were mailed to you on September 3.

ion 1 would reinstate a ten-percent leasing provision to allow B, C, or D category QS holders to lease ten
percent of their IFQ holdings across all areas. The original leasing provision for individual reporting areas
sunsetted on January 2, 1998. The alternatives are:

Alternative 1;:  Status quo: allow no leasing of IFQ.

Alternative 2:  Allow leasing of up to 10% of a QS holder’s total IFQ.
Option A: Renew leasing provision for all areas.
Option B: Renew leasing for the Bering Sea area only.

Action 2 would revise FMP language to allow a QS holder’s corporate association to a vessel owner to substitute
for a QS holder’s vessel ownership for purposes of hiring a skipper to fish the QS holder’s [FQ. Interpreted
literally, current FMP language requires the person holding the QS to be the documented owner of the vessel.
The alternatives are:

Alternative 1:  Status quo: require that the QS holder wishing to hire a skipper be the named owner of the
vessel on USCG vessel documentation.

Alternative 2:  Revise FMP language to allow QS holders wishing to hire skippers to establish indirect vessel
ownership through corporate ties.
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Action 3 would revise the FMP definition of ““a change in the corporation or partnership” to include a dissolution
of the corporation. A “change” in a corporation or partnership is currently defined as the addition of a
shareholder to the corporation or partnership. Nothing in the plan language or regulations explicitly defines a
dissolution of the corporation or partnership as a change. As a result, corporations which lose their status as
legitimate corporations under applicable laws of incorporation may, unless NMFS is notified that such change
has occurred, be erroneously issued annual IFQ deriving from the corporate QS. The alternatives are:

Alternative 1:  Status quo: “a change in the corporation or partnership” will continue to be defined as the
Y\”\\ addition of a shareholder or partner.

W0 \L\s«d\m
Alternative 2:  Redefine “a change in the corporation or partnership” to include “a dissolution of the

corporation or partnership.” S]% 0

Related to this issue is the question of whether a partnership dissolves when a partner is bought out by the
remaining partner. Item C-8(a) is a request for clarification of Council intent.

Action 4 would change sablefish use limits from percentage of the total number of QS units to a specific number
of QS units. The alternatives are:

Alternative 1. Status quo: sablefish use limits will remain expressed as a percentage of the QS pool.

Alternative 2.  Revise the methodology of calculating use caps for fixed gear sablefish from percent to QS units
based on 1996 QS units.

The fifth issue involves an action approved by the Council in June 1997 and subsequently withdrawn by the
Secretary in January 1998 because it conflicted with aspects of the emergency transfer provisions to spouses in
the FMPs The Regulatory Impact Review now adds a third alternative to the status quo and rejected alternatives
that would allow QS holders to provide NMFS/RAM with the name of an immediate family member as a
beneficiary to whom the existing survivorship transfer privileges will be granted in the absence of a surviving
spouse. The alternatives under consideration for final action are:

Alternative 1:  Status Quo. Provide IFQ transfer privileges for a period of three years to a deceased QS
holder's surviving spouse only.

Alternative 2:  Revise regulations to extend transfer privileges of QS and IFQ to an heir of a deceased QS
holder who receive QS by right of survivorship.

Alternative 3:  Allow QS holders to provide NMFS/RAM with the name of an immediate family member as
a beneficiary to whom the existing survivorship transfer privileges will be granted in the absence
of a surviving spouse.

(b)  Status Report on Hired Skippers

In September 1997, the Council recommended a change to require a 20% minimum interest in vessels for quota
share (QS) holders wishing to hire skippers. The Council also grandfathered QS holders who had employed a
hired skipper on or before April 17, 1997 to continue to use a hired skipper at the ownership level they had used
prior to April 17, 1997. Any QS holder grandfathered under this provision will lose those grandfather rights if
they purchase or otherwise acquire ownership or control of additional QS after September 23, 1997. In June
1998, the Council requested a brief report on the incidence of “hired skippers’ in the halibut/sablefish IFQ
program during the 1998 season, as compared with earlier seasons. Agenda C-8(b) is a RAM Division report on
this issue.
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In October 1996, Icicle Seafoods brought a proposal for a weighmaster system similar to the Canadian validator
system to the Council’s [FQ Industry Implementation Team. The Team supported the weighmaster concept , but
not all the details of the Icicle proposal. In April 1997, the Council asked IPHC to prepare a discussion paper on
advantages and disadvantages of a weighmaster system. In September 1997, the Council reviewed a discussion
paper prepared by the IPHC staff on a possible IFQ weighmaster program for monitoring IFQ offloadings. The
conclusions of that report are attached as Agenda C-8(c).

Concurrently, the Council reviewed a report in April 1997 by Dayna Mathews on IFQ enforcement in the halibut
and sablefish fisheries off Alaska. On May 14, 1997, the Council sent a letter to Secretary Baker expressing
concern over the current level of enforcement in Alaska’s IFQ fisheries. The Secretary responded on June 30,
1997 that five additional officers were being trained for the 1998 IFQ season.

At this meeting Steve Meyer, NMFS Enforcement, will present a paper describing a proposal for a weighmaster
program for the halibut and sablefish IFQ programs in Alaska.

L)

NMFS has continued to develop the cost recovery program (IFQ/CDQ fees) mandated by the Magnuson-Stevens
Act, with the input of the Council’s IFQ/CDQ Fee Committee established in April. The reports of the Council’s
Committee, chaired by Kevin O’Leary, are contained under Item C-8(d). That Committee met with NMFS staff
four times over the summer to discuss the details of the cost recovery program. While a myriad of issues was
discussed, two of the most significant were (1) whether to assess the fee on IFQ permit holders, or on registered
buyers (processors), and (2) whether to base the fee on actual or standardized exvessel prices. The Committee
was divided on the first issue, but agreed that actual prices should be used whenever possible, recognizing that
standardized prices were necessary in many cases. An additional issue was bifurcation of the CDQ fee program,
in order to expedite implementation of the IFQ fee program. While the Committee recognized the rationale for
this bifurcation, they did urge NMFS to incorporate at least the halibut CDQ fisheries in the first year
implementation.

NMFS will provide a written report which summarizes the current status of the program, the decisions made with
regard to the two issues above, and time table for further development, comment, and implementation.
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: OCTOBER 1998

PROWLER PARTNERSHIP, an Alaska Partnership
John Winther, Managing Partner

Box 1364

Petersburg, Alaska 99833

July 27, 1998

Mr. Richard B. Lauber, Chairman
NORTH PACIFIC FISHERIES
MANAGEMENT COUNCIL
605 West 4th Avenue, Suite 306
Anchorage, AK 99501-2252

RE: Council Clarification that a Freezer Vessel th Does Not Dissolve When
the Remaining Partners Merely Buy Out a Partner and Continue Partnership Business.

Dear Rick:

NPFMC meeting proposes revising the definition of "a change in the ownership of a
corporation or partnership” to jnclude "a dissolution of the corporation or partnership”.
NMES’ proposal raises the fundamental issue of the Cfounch’s intended meaning of
"dissolution” of partnerships for IFQ purposes. L ‘

Action 3 of NMFS’ housekeeping memorandum to be é:onqgered at the October 1998

NMES acknowledges that "the IFQ regulations do not define or explain what is meant
by a dissolved partnership." Silver Ice, NMFS Appeal #95-0114, at page 3. In the absence
of any clarification, NMFS decisions have referred to "dissolution’" and "change in partners”
interchangeably and have held that the mere buy out of a pastner|by the remaining partners
"dissolves” a partnership even if the remaining partpers continug the partnership business.

Sjiver lee, at 3-4. This technical definition of partnership "dissolution” does not reflect the
Council’s intent and must be clarified. '

The legislative bistory and the TFQ regulations themseljes show: that the Council
intended partnerships and corperatjons, and particularly freezey vesse] :corporations and



Mr. Richard B. Lauber, Chairman
July 29, 1998
Page - 2

intended partnerships and corporations, and particularly freezer|vessel corporations and
partnerships, to be treated the same. To do otherwis¢ would constitute "industry
discrinination." Unfortunately, NMFS’ current interpretationiof "dissolution" does not treat
them the same. As a result, the undersigned requests the Council glarify that a freezer vessel
parmership does not "dissolve” under the IFQ program when the remaining partners buy out a
former partner and continue the partmership business. ' ,

Under NMFS’ present interpretation a partnership "diss;olvet" merely upon the buyout
of a partner by the remaining partners even if the remaining partners continue the

JOAN WINT=ER oy

partnership business in the partnership name. This unintended outcome results from unique

technical definition of "dissolution” which under some partnershi
from common understanding of the term and from the law of cos

p law differs significantiy
rporations.

The common understanding is that an entity "dissolve;s" wtn that the entity divests

its assets and ceases to exist. This common understandiog of
"dissolution” mirrors the meaning under the law of corporations.

e meaning of the term
Under corporate law a

corporation dissolves when the assets are sold and/or distributed to the shareholders and

articles of dissolution are filed with the State. In other words; the
exist. We suggest that such was the concept envisioned when the G
draft implementation plan. As long as the entity continued inibusi

Clearly, the buyout of a corporate shareholder by the rémai

fishing business ceases to
Council approved the IFQ
hess, it did not "dissolve".

hing shareholders and the

continuation of the business does not "dissolve” & corporation. The corporation continues
to exist with just one less shareholder. Yet, under NMFS’ interpiretation, the buyout of a
partner by the remaining partners automatically "dissolves” th¢ partnership even if the

remaining partners retain all the assets and continue the partnership
name. :

This was not the Council’s intent. The Council int
corporations to be treated the same; particularly freezer

business in the partnership

ended partnerships and
vessel partoerships and

corporations. We suggest it intended the term "dissolution” ito be used in the commeon or

corporate sense - if the remaining partners or sbareholders dontixj’x

buyout of a partner or shareholder, the entity does not “dissolve'

Applying the corporate concept of "dissolution” to |
particularly justified. The Council treated catcher vessels differ

ue the business after the

3

br vessel partmerships is
tly from freezer vessels.

The Council jdentified freezer vessels as "industrial fshing components"; recognizing that
freezer vessels were not only held and operated by entities, but that any interests in freezer
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vessels were likely to by held by entities. It anticipated that interests would be bought and

sold by entities. Unlike with catcher vessels, the Council did not im
on freezer vessels. Freezer vessel entities are neither require
individuals nor lose their right to hire skippers upon a "change in

Accordingly, the undersigned respectfully requests that the C
meaning of "dissclution” of partnerships; and, specifically, advise NI
partnership does not dissolve when the remaining partners buy ou

pose transfer restrictions
d to divest their QS to
ownership”.

‘'ouncil clarify its intended
MFS that a freezer vessel
t a parmer and continue

the partnership business in the partnership name. NMFS’ c@nenr interpretation does not

allow this result. We would like this issue clarified.
Very tryjy’yours,

HN WINTHER
Prowler Partnemhig




June 10, 1994/NPFMC meeting
Tapes 36-37/3:30pm - 3:49pm

Bud Samuelson: Mr. Chairman, members of the Council. My name is Bud Samuelson, | was born in
Alaska and fished commercially my entire working life, much of it longlining. My testimony today is as much
a question to the Council as testimony. | was a 1/3 partner in a fishing vessel bought in 1985; we
converted the vessel into a freezer longliner in the winter of '85 and started fishing for blackcod in January
of '86. During the time of the partnership | was the owner/operator and caught a larger percentage of the
fish landed on the vessel during those years. In fact, one of my partners didn't land one blackcod during
the time we were together, the other partner only made one blackcod trip that | recall. | sold my i/3
interest in 1989. Since then, IFQs have been implemented and | have applied for my |/3 share of the quota
landed on the vessel during the time | owned and operated it. I've been tcld that since the partnership is
still alive, less me, that | don't deserve to be included in any quota shares allotted to the vessel, at least
that is how my former partners perceive the ruling, and possibly National Marine Fisheries Service. When
I sold my 1/3 interest in the vessel, IFQs were not yet in place, so | have a problem understanding how
| sold my share of something that was not yet in effect. It looks to me like some of us have a chance of
falling through the cracks if something isn’t done to change this perception. I'm still fishing blackcod, but
of course will have considerably less IFQs if my former partners are allowed to acquire 100% of the quota
shares for that vessel, considering the years | was involved turned out to be the qualifying years for IFQs.

My question for the Council is, if when you were adopting the guidelines of who would become for IFQs,
it was your intent for fishermen with my type of situation to be eliminated and, if not, is there anything that
can be done to include those of us in this predicament. Again, | would like to stress | had a financial
commitment, was actively fishing during the qualifying years, | was involved in this partnership, I'm still
making my living fishing. Again, was it the Council intent to eliminate people in my situation? Thank you
for your time.

Council member Linda Behnken: As | understand it, it's a pretty similar situation to Fred’s [Fred File,
immediately prior testimony] in that if the quota share. . .[tape changeover, rest of Ms. Behnken's
comments lost]

Council member Bob Alverson: According to our regulations | interpret it significantly different because
the regs identify corporation as a person, whereas a parinership, where in your case you have three
different individuals in the partnership. 1 think technically they are significantly different issues because one
is, you could have a hundred members in a corporation but the way we voted on it, it is one entity whereas
you've got a different. . .at least the way | interpret the action we took.

Samuelson: Mr. Alverson, | did apply for my 1/3 of the quotas on that particular vessels, on the
partnership, and when | got my packet back, the vessel | own now | had quota shares allotted to me, but
not one share was allotted to me on the other vessel and the reason | got for that is because the
partnership is still in existence and that | sold my share of that partnership when | sold the vessel in 1989,
and so | guess the RAM Division perceives that the same as a corporation in that. . .

Alverson: If you sold out of the partnership, you heard the question | asked Phil Smith, about. . .| call it
the Olson situation. . .but how is yours much different than that?

Samuelson: It's as far as | can tell, the same, it's just the situation I'm in.
Alverson: That's what | think.
Council Chairman Lauber: Sounds like they're treating you like a corporation, not a partnership.

[end of testimony]
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Council Discussion/Motion
June 11, 1994

Tape 42

7:25am-7:45am

Council member Linda Behnken: Mr. Chairman. . .my sense is that the intent of the Council through this
whole process of putting together this program was that the history for quota share would accrue to the
vessel owner at the time landings were made during that qualifying period and if that intent is clear from
this Council it may help in resolving some of the issues that have come up regarding partnerships. | don't
know whether it can apply to the corporation problems that have come up or whether corporate law
precedes our intent, but possibly it can help those people that | feel have been sort of left out of this
process inappropriately if the Council clarifies that that's its intent, that the quota share go to the people
who owned the vessel at the time landings were made.

Council member Bob Alverson: Mr. Chairman, there's a simplistic scenario | asked Phil (Smith, RAM
Division) in regards to a three-way ownership and that’s how most of the people | talked to are being told
by his office how they’re handling those concerns on partnerships and everybody | know of thinks that's
the right way and that was the intent of the Council and | don't quite understand why Mr. Samuelson’s
having a problem even though his past partners claim they haven't changed the nature of their partnership,
he's obviously out, | think that should be immaterial to his situation; he ought to be treated like the way
other people are being treated down below and around on partnership issues. | think the corporate
situation, you sell shares, you sell shares, it's a whole different bail game. 1 don't see how we can trace
each shareholder around town, that was just a whole different. . .a corporation’s a whole entity in itself, but
I would agree with Linda on the partnership issue.

Chairman Rick Lauber: I'm glad you came up, Phil, . . .In listening to Mr. Samuelson yesterday, it appeared
from his side that he had been almost like a corporate stockholder rather than a partnership and | thought
maybe. . .some indication from you. . .have you had a chance to discuss this with him or do you have any
comments you could give us on this as to how this is handled.

Phil Smith, RAM Division: Just a couple, Mr. Chairman, and thanks for asking. The answer to the first part
of your question is yes, I've had a long conversation with both Mr. Samuelson and Mr. File and | think |
understand the situations fairly clearly. | think I'd like to clarify for the record, however, that nobody has
been denied anything at this point. Mr. Samuelson received an application in response to his request for
application. On the face of that application it indicated that according to the recomputed data in the
system he was not eligible, but he was also invited to make a claim which will be evaluated when it's
submitted. The larger question of whether or not a partnership dissolves when one member leaves that
partnership even though the partnership maintains its legal integrity with the partnership 1D number as far
as taxes are concerned and so forth, the remaining members, has been placed before General Counsel
and there’s two issues there. One of them is Mr. File’s situation where the corporation continued on and
the stock was sold, that issue also has been placed before General Counsel. The Division will, of course,
perform according to the legal advice that we get as to what is most appropriate. | have a personal
opinion, but | would prefer not to state that on the record pending clarification of some of the legal issues
from General Counsel and no mater which way these come down, the aggrieved party I'm sure will be
appealing within the RAM Division system and | would not be surprised if both of these issues at some
point ended up before a District Court Judge. What we're trying to do is get the process started correctly
and in order to do that, as | mentioned we've sought advice and pending that advice there’s not too much
more | can say except that | understand the issues.

Behnken: | guess I'm still a little unclear. In our regs a dissolved partnership is handled where all three,

or all two, whatever, involved have claim to their percentage of that partnership in terms of history or
translate into quota share history and is the fact that that's not the case, if the partnership still exists, you're
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saying is something you think possibly stipulated by law the Council has no control over, or just that we
didn’t put it in our regs therefore that's the way it is.

Smith: The question centers. . .if you and | had a partnership and we split it up and took our different
directions, then clearly that partnership would have been dissolved and clearly both of us would have been
successors-in-interest to that partnership. The question | think raised by the situation that was presented
to the Council yesterday is where you had a multiple-member partnership that was legally put together, has
a partnership ID and filed partnership taxes on an annual basis, one member of the multiple-member
partnership was bought out by the other members and the partnership’s legal identity did not change as
far as the documents are concerned except that one partner is no ionger a partner and one argument that
can be made is that it's no different than a stock buy-out if this were a corporation. And it's one of these
things where, as | say, | have an opinion which is no more instructed than probably anybody else’s around
the table. 1 think | understand Council intent, but as | mentioned, this may well end up in front of a District
Court judge and | would like the agency’s position to be to the extent that initiate it by denying one or the
other, | would like that to be as defensible as possible which is why | put the question to General Counsel
for some guidance.

Behnken: | guess | would just restate and if | need to, in way of a motion, that if the Council can have any
effect over the way this shakes out, | believe Council intent is that whether or not that partnership is
changed or still in existence, corporations, individuals, that the person who owned the vessel when they

were making those landings during that qualifying period is the person who should receive the quota share
and | would move that.

Lauber: This is just to clarify the issue. . .any further discussion?

?: Repeat the motion:

Behnken: To clarify that Council intent is the quota share accrue to the person who owned the vessel,
except where a qualified lease existed, during the qualifying period, whether it be a partnership, corporation

or individual.

[The motion was seconded and subsequently carried without objection.]
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AGENDA C-8(b)
OCTOBER 1998

REPORT TO THE NORTH PACIFIC FISHERY MANAGEMENT COUNCIL
ON THE USE OF HIRED SKIPPERS IN THE HALIBUT/SABLEFISH
INDIVIDUAL FISHING QUOTA (IFQ) FISHERIES

Restricted Access Management
NMFS/Alaska Region - September 1998

Background

At its meeting in Dutch Harbor (June 1998), the Council requested a brief Report on the incidence
of “hired skippers’ in the halibut/sablefish Individual Fishing Quota (IFQ) program during the 1998
season, as compared with earlier seasons.

This inquiry was prompted by an apparent concern that the ownership “loophole” that allowed a QS
holder to acquire a nominal ownership interest in a vessel was not completely closed by the Council
when it decided last year that a QS holder must demonstrate a vessel ownership interest of at least
20% before NMFS/RAM would issue an IFQ landing card to a person other than the named QS/IFQ
holder.

At the outset, it is important to note that the regulation that will result from the Council’s September
1997 action has not yet been published in the Federal Register. In fact, as of this writing, the
Proposed Rule has not yet been published. Therefore, there is still no regulatory requirement
that QS holders be held to the Council’s intended requirements. Nevertheless, RAM (through a
“Special Notice” to the IFQ fleet published in January, and in subsequent discussions with QS
holders) has made it clear that the Council’s intent would be implemented, probably during the 1998
season; accordingly, it is fair to say that the Council’s intent has, with few exceptions, been followed,
even absent the requisite Regulatory requirement.

To prepare this information, the Restricted Access Management (RAM) Program of the Alaska
Region of NMFS reviewed the file(s) of every Quota Share (QS) holder who had retained the services
of a skipper to fish his/her catcher vessel (Category B, C, and D) Individual Fishing Quota (IFQ)
during the 1998 season. The data displayed herein are current through August 1, 1998 (a period of
time that is roughly comparable to the 1997 data presented to the Council last fall).

Discussion

As the table below shows, it appears that the Council intent to constrain QS holders who hold less
than a 20% ownership interest in a vessel from hiring skippers appears is being followed, even though
(as noted above) the regulation to implement that intent has not been published. The numbers of
vessels upon which hired skippers received cards to fish, and in which QS holders demonstrated less
than 20% ownership, has declined over the last few years from 97 to 84 to 36 (in 1996, 1997, and
1998 respectively). Overall, this represents a decline of 62.5% (from 1996) and 42.8% (from 1997).



PERCENT OF VESSEL OWNERSHIP DEMONSTRATED

BY QS HOLDERS FOR PURPOSES OF HIRING SKIPPERS

1996, 1997 (through July 23) and 1998 (through August 1)

Percent of Vessel 1996 Vessels 1997 Vessels 1998 Vessels
OwnershiE Interest SEntire Season) | (as of July 23) | (as of August 1)
<5% 87 70 46
5-19% 10 14 2
Subtotal of < 20% 97 84 48
20-48% 16 19 35
49 - 50% 24 39 16
51 - 100% 100 186 176
Total Vessels 237 328 275
Notes to Table:

1. There were 245 unique QS holders who, in 1998 (through 8/1), retained skippers to fish their IFQ;
19 of those QS holders held an ownership interest in, and designated skippers to operate, more than
one vessel.

2. 1996 and 1997 data are derived from the EA/RIR prepared in support of the Regulatory
Amendment.

Although these data show some compliance with Council intent is occurring, we note that the
compliance is voluntary - absent a regulation, RAM lacks authority to deny an otherwise eligible
QS holder the privilege of hiring a skipper upon a showing of any level of ownership interest.

It would seem, therefore, that a more reliable index of the numbers of QS holders hiring skippers
under the “20% ownership requirement” may be obtained at the end of next year’s season (1999),

during which the regulation is expected to be in full force and effect.



AGENDA C-8(c)
OCTOBER 1998

Discussion Paper for an Alaskan Weighmaster Program

Robert J. Trumble, Heather Gilroy, Morris Wade
Intemational Pacific Halibut Commission

Draft 9/8/97
SUMMARY AND RECOMMENDATIONS

A weighmaster program for the IFQ fisheries in Alaska is designed to counter the incentive for fishermen or
processors to misreport halibut and sablefish landings. AED determined during planning for IFQs that its
enforcement plan was adequate to assure compliance with reporting requirements. To date, no substantial
evidence has surfaced to suggest that significant cheating has occurred. Reduced enforcement staffing in the years
since the original plans led concerns for a potential increase in misreporting.

Canadian halibut and sablefish fishermen insisted on a comprehensive monitoring program that resulted in the
validator system. In contrast, much of the Alaska industry, especially processors, opposes the weighmaster
program on the grounds that the system works well now, and that weighmasters just add cost and complexity to
the system, and that excessive delay results from the 6-hour check-in requirement. Supporters recognized that
underreporting will be more difficult with a weighmaster. Some supporters also felt that weighmasters will
counter charges that the IFQ system should be abolished because enforcement is inadequate. Opponents of the
weighmaster program answered questions on the design of the system.

Recommendation: Any future analysis of a weighmaster program should address present and future
enforcement levels, present and future landing data quality, and effect on the politics of IFQs. The analysis
should also consider waiving the 6-hour check-in if a weighmaster is present.

The IFQ fisheries presently land fish in a variety of ports, ranging from large ports with high proportions of
landings, to small ports that have afewlandmgsperyear Size of landings range from a few pounds to many tens
of thousands of pounds. Opinions varies on requiring weighmasters for all ports and all landings. Those who
supported limitations pointed to cost savings and maintaining competition as justification. Those who supported
weighmasters for all ports and all landings pointed to fairness for all participants and an opportunity to prevent
illegal activities as justification.

Recommendation: Any future analysis of a weighmaster program should address market competition and
fish prices that may result from a weighmaster program against the potential for increased misreporting
of landings.

Opponents of the weighmaster concept, especially processors, generally did not want to pay for the system. Some
respondents felt that fishermen should pay, others that processors should pay, and some favored sharing. Funding
maybeasmousobstacletothe weighmaster concept if no funds for IFQ may be collected above the 3% of ex-

vessel price.

Recommendation: In addition to weighing the advantages and disadvantages of processor, fishermen, or
shared payments, any future analysis of a weighmaster program should address sources of funding
available,

Administration of a weighmaster program had modest support for NMFS involvement and strong opinion that
NMFS should not be involved. Maintaining consistency with other programs was the predominant reason for
supporting NMFS, while inefficiency, slow response, and bureaucracy were identified as problems.

Administration by IPHC, or PSMFC to a lesser degree, received support on the basis of prior successes, low



costs, and the established port sampling network of the IPHC. Private contractors received support because of
free enterprise and the lack of vested interest. A single contractor and multiple contractors both received support
if the choice is for contractor administration. NMFS oversight is less for IPHC and PSMFC than for contractor

administration.

Recommendation: Any future analysis of a weighmaster program should address the advantages and
disadvantages of administration by NMFS, IPHC, PSMFC, and private contractors.

Daties of the weighmasters could range from simple monitoring of scale weights and monitoring transmission
of data to NMFS to complex para-enforcement activities. While a strong segment wanted a simple program for
efficiency and to save costs, others wanted more production if the weighmasters were required.

Validation of Canadian vessels is more complex than envisaged for the Alaska weighmaster program. The
weighmaster program may not be able to require Canadian vessels to undergo monitoring more stringent than
for U.S. vessels.

Most landings occur with certified scales, but possibilities of uncertified scales occur with sales to the public off
the dock, and transfers to freighters from freezer longliners. A requirement for certified scales on at-sea
processors may solve part of this problem.

Recommendation: Any future analysis of a weighmaster program should address the tradeoffs of simple
versus complex duties and the relationship with enforcement, the desirability of and limitations on

reciprocal validation with Canada, if scale certification sufficiently covers IFQ landings, and the number
of potential weighmasters available in the ports.
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AGENDA C-8(d)
OCTOBER 1998

’

ary of /! e llection Committee Meeting
May 19, 1998

In April 1998 the Council established an industry Committee to provide input to NMFS regarding
development of the IFQ/CDQ fee program (cost recovery program) mandated by the Magnuson-
Stevens Act. While this is a Secretarial program, and requires no formal Council action, NMFS is
keeping the Council closely involved in its development through regular updates to the Council and
now through the Council’s IFQ/CDQ Fee Committee. This committee will address details for both
the IFQ and CDQ aspects of the cost recovery program. The Council also has a separate CDQ
Implementation Committee, which is dedicated to resolving implementation details of the multi-
species CDQ program slated for 1998 implementation. The Fee Committee met on May 19, 1998
in Juneau - the following is a list of attendees and summary of that meeting.

Committee members: Kevin O’Leary (Chair - NPEMC/KVOA), Joe Kyle (NPFMC/APICDA), Gerry
Merrigan (PVOA), Krys Norosz (Icicle Seafoods), Bob Alverson (FVOA), John Sevier (Sitka Sound
Seafoods), Paul Peyton (BBEDC)

NMEFS staff: Joe Terry, Kim Rivera, Shawn Carey, Jessie Gharrett, Jay Ginter

Other: Chris Oliver (NPFMC), John McNair (ADF&G), Elaine Dinneford (CFEC), Vince O’Shea
(USCG), Heather Gilroy (IPHC), Rick Lauber (NPFMC)

Determination of Exvessel Value

The majority of this initial meeting was devoted to this issue - how the annual fees will be
established/collected, and the use of actual vs standard prices upon which to base the fee. While
NMEFS’ initial preference was to base the fee on standardized exvessel prices for each species, the
current NMFS position (supported by the Committee) is to pursue the use of actual exvessel prices
where possible, and assign a standard price where necessary (for example, where there is no actual
sales transaction, such as at-sea processing).

The Committee discussed the difficulties with determining actual prices at time of landing, due to
post-season settlements or ‘in-kind’, non-monetary compensations. The resolution is to try and
structure the program such that registered buyers would report in September the aggregate number
of pounds bought by species and the amount paid. NMFS would use this information to calculate
standard exvessel prices from the industry reported actual prices paid. On an annual basis, registered
buyers would submit collected fees (from March through September), based on the total actual
amount they paid for fish. If actual exvessel transactions did not.occur, the registered buyer would
use NMFS’ standard prices, based on that year’s current prices. Registered buyers would also be
responsible for paying fees on ‘retros’, or post-season adjustments. These payments would be
submitted along with the annual fee return payment.

As noted above, the registered buyers would be the collectors of the fee and would be responsible
for payment to NMFS, and reporting of the price information . Timing of this reporting is not



finalized, though the Committee suggested such reports would be made from March 15 through
September 30, with final report due by October 20 - post-season adjustment reports would come
later. NMFS has proposed that, while the registered buyer would collect the fee at the time of the
landing, the buyer would be provided adequate time to complete the fee return and submit, with
payment, by the end of the year or by January 31 of the following year. The following additional
issues were identified by the Committee as important considerations in the establishment of the
exvessel values:

*NMFS would use the net weight pounds of halibut and the round weight pounds of sablefish, as
reported on the IFQ landing report, as the fee basis.

* Standardized prices should reflect regional/geographic differences, and would essentially reflect a
weighted average of the prices experienced over the season, in each major regional landings port.

*IFQ holders who act as their own registered buyer would be resi)onsible for the fee, unless there is
another registered buyer involved in an actual sales transaction. If, for example, a fishermen delivered
to a Canadian buyer, that fisherman would be the responsible ‘registered buyer’.

* The analyses prepared by NMFS should attempt to quantify how much of the IFQ fish will fall into
each category - for example, how much will likely be covered by actual prices, how much be standard
prices, how much remains unresolved until year’s end (how much of the total IFQ harvest will be
subject to post-season adjustments), etc.

The Committee had further discussions regarding exvessel value determinations for the CDQ portion
of the fee program. Because of the additional species involved, the treatment may not necessarily be
the same as for the IFQ fisheries which are limited to sablefish and halibut. To the extent possible
the CDQ fees would also be based on actual prices, though it is recognized that there will be more
reliance on standardized prices for the CDQ fisheries. Actual transaction prices are unavailable, or
of very limited use, for some species. One suggestion was to use the State of Alaska standards as
used for the landings tax (or 80% of that number) as a basis, and adjust the price as appropriate at
year’s end when relevant price information may be available. The issue of using royalties as the fee
‘basis (instead of exvessel value) was also raised, but discussions among the Committee and staff
indicated that such an approach was unlikely to be viable.

General CDO Issues

In addition to the above, some general themes became apparent in regard to the CDQ portion of this
program. In essence, the CDQ cost deductions allowed by the Act may equal or exceed the fees
collected on CDQ landings. This is not definitively established yet, and will depend on further
resolution of exactly which costs are deductible, and which agency expenses are attributable to the
CDQ portion of the program. Future price variability and other uncertainties will also affect whether
or not the CDQ cost recovery is ‘a wash’. It was also raised that a 3% fee could make some
groundfish or crab fisheries economically unviable to the CDQ groups, and therefore those fisheries
may not take place. Further discussion of these issues is expected at the next Committee/staff
meeting.
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JFQ COST RECOVERY FEE COLLECTION COMMITTEE
Option II Discussion

By means of a conference call, on July 24th, the Committee met to discuss various options for
implementing the IFQ cost recovery program.

During the meeting a request was made to analyze the use of actual ex-vessel prices with
Option JI. This would require each IFQ permit holder to statc actual value received for all
landings for which therc was a transaction at the ex-vessel level as defined for Option L. It was
also suggested that processors supply to NMFS a summary of a fisherman’s landings and value
reccived to be used as verification of the fee return. The Committee requested NMFS to “re-
examine the possibility of using actual prices to the extent possible” under Option IL.

The following analysis addresses this request. This review will be submitted to the Committee
for use at its next meeting (August 12%). It is intended to help the Committee finalize its
recommendations and concerns with respect to the options being discussed for the cost recovery
fee collection program.

By late August, it is anticipated the Committee’s recommendations and concerns will be
documented by Council staff and submitted to NMFS for consideration as it rapidly moves
forward in developing the program'’s proposed rule for public cominent.

Strengths of Option II using actual prices:

. Most IFQ permit holders will pay the annual fee based on the amount they receive for the
pounds of IFQ halibut and sablefish they land.

Weaknesses of Option II using actual value.

. NMFS’s mapagement costs would grow significantly in order to verify value received by
over 4000 IFQ permit holders.

. Verifying value of and auditing large numbers of fee returns is significantly problematic
and would increase potential for system error.

. NMEFS will use non-issuance of the following season’s JFQ permits as a payment
compliance measure. However, there will not be enough time to verify the value on the
number of fee returns received in order to get 1FQ permits issued in time for the IFQ
seasons. Therefore, the effectiveness of this compliance measure would be decreased
substantially.
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. The reports generated by registered buyers will base value on pounds from fish ticket e

entries. These weights often do not reflect the Official [IFQ Management Weight as
collected by NMFS IFQ landing reports. This difference will add to the administrative
burden of processing fee returns.

. When registered buyers land fish that is not sold, there is no value to report. These
pounds, as well as many other landings for which no ex-vessel transaction occurs, will
require the use of average actual prices (improved standard ex-vessel prices) to establish
prices, similar to fee collection under Option 1. Tt would be difficult to process the
aumber of fee returns with different methods of landings valuation.

. Under a self-reporting fee collection system (with minimal auditing), the incentive to
understate actual value is increased. This would lead to a decrease in revenue collected
and a payment disparity between those who report their ex-vessel value accurately and
those who under-report.

Conclusion:
After thorough consideration, we maintain that Option Il remains operationally viablc only when
the system is bascd on use of average actual prices.

Subsequently, a series of subtle but significant changes to Option I are suggested. These
changes are in response to the Committee’s specific objective of improving proposed Option II
with respect to the use of actual versus average actual prices. The modifications proposed by
NMFS are directed at ensuring that the average actual prices would accurately reflect the prices
received by fishermen.

Under the original version of Option II, fees would be submitted by each IFQ permit holder
based on pounds landed. NMFS proposed this fee collection option using standard ex-vessel
prices to place a value on landed pounds. This approach was taken in an attempt to simplify the
fee collection process. This approach would be improved by collecting more detailed price and
landings data. Specifically, the resulting average actual prices would be established using
current year's pricing information, by port or port group, and by season. Furthermore, there
would also be after season adjustments to the average actual prices to reflect the actual prices for
the fourth quarter and post season price adjustments. We are confident that these average actual
prices will closely reflect the prices received by fishermen and subsequently improve Option JI's
viability.



Summ, of 2nd IFQ Fee Collection Committee Report
July 10, 1998

The Committee met for the second time to provide input to NMFS regarding the fee collection (cost
recovery) program being developed by NMFS. Following is a list of attendees and summary of that
meeting which took place in Juneau on July 10.

Committee members: Kevin O’Leary (Chair - NPFMC/KVOA), Kris Norosz (Icicle Seafoods), Bob
Alverson (FVOA), John Sevier (Sitka Sound Seafoods), Paul Peyton (BBEDC)

NMEFS staff: Joe Terry, Kim Rivera, John Sproul, Shawn Carey, Jessie Gharrett, Phil Smith, Sally
Bibb, Sue Salveson

Other: Chris Oliver (NPFMC), Earl Krygier (ADF&G), Heather Gilroy (IPHC)
Bi ion of fi

NMFS has bifurcated development of the CDQ fee collection program from the IFQ fee collection
program, primarily in order to focus efforts on the IFQ portion for potential implementation in 1999.
The Committee discussed this bifurcation, and noted their support for expeditious implementation
of the IFQ fee collection, but expressed their concern that (1) all sectors should expect to pay the
necessary fees eventually, and (2) that NMFS should examine the potential for collecting at least the
CDQ fees for halibut and sablefish in 1999. While the Committee recognizes the difficulties
associated with the multi-species program (and the difficulties associated with determining CDQ
deductions) they recommend that NMFS explore the possibility of including halibut and sablefish
CDAQ fisheries in the initial fee collection program. The remainder of the Committee’s discussion
focussed on the IFQ aspect of the program.

Setting the annual fee percentage

NMFS staff reviewed for the Committee the revised process for setting the annual fee percentage,
which has now incorporated recommendations from the previous Committee meeting. Included in
this will be an annual review process through the Committee and the Council, including review of cost
budgets from NMFS and other agencies as appropriate (some State agency and IPHC costs may be
covered by the fee). Actual prices will be used where possible, and standardized prices for others,
including a process for incorporating post-landing payments. The Committee recommended
supplemental payments the following year based on adjusted standard exvessel prices that reflect the
post-landing price adjustments. The Committee recognized that seasonal price differences would be
adequately reflected by across-year averaging, noting that standard prices would be established by
species and major port.



Who is responsible for th 7

While the fee is on the landings from IFQ permit holders, the status quo’ option is that responsibility
for collecting and submitting the fee will be on the registered buyers (processors). The Council,
NMFS, and the Committee received correspondence requesting that this be reconsidered, and that
perhaps the fee be collected directly from the QS/IFQ holder. There are pros and cons associated
with both, including administrative considerations, cost considerations, impacts to small entities, and
potential deliquency considerations. NMFS default position (to collect from registered buyers) was
predicated on consideration of these factors. An additional consideration is that such a collection
method would require the use of standardized prices across the board, and the industry has so far
been largely opposed to the use of standardized prices unless absolutely necessary. However, a key
difference between standardized prices as currently proposed by NMFS and the standardized prices
used with the Research Plan is that the standardized prices would now be based on current year-to-
date actual prices, rather than the prior year’s price information. This method would effectively
establish standards that more closely mirror actual prices.

A follow-up question would be whether to impose the fee on IFQ holdings, or on actual landings.
The Committee recommends that NMFS explore this issue through NOAA GC, as well as to make
a general inquiry to NOAA GC regarding all other proposed provisions of the fee collection plan (one
specific additional issue relates to collection of fees vs promulgation of regulations - i.e., can fees be
based on IFQ held at the end of that year?).

Whether to collect the fee from the registered buyers or the IFQ holder is a critical question and il
affect many of the other provisions of the fee collection program. NMFS will ultimately decide this
issue, and it must be decided by early this fall. The Committee has scheduled a teleconference for
Friday, July 24 at 3:00 pm (Alaska time) to further discuss this issue and see if the Committee
can come to a consensus for NMFS’ consideration. Please call into the conference line (907-
271-2896) at 3:00 pm. A related point of Committee discussion is whether registered buyers
(assuming this course of action) could be allowed to make pre-payments of the fee. NMFS has been
requested to look into this option.

Budgets and cost estimates

Preliminary cost figures were provided by NMFS for the IFQ portion of the program - these are
primarily costs associated with the NMFS RAM Division and Enforcement (though other agencies
and divisions have relatively minor costs included). Recognizing that more refined cost estimates will
be available later this year, and that additional review opportunities will be available to the
Committee, the primary focus at this time was on process, rather than the actual cost figures. One
point raised by the Committee was that the projected costs for Enforcement cover a very broad range
at the moment and need to be refined considerably to allow an informed decision on the actual
associated fee percentage. Consistent with previous Committee recommendations, the annual fee
setting process will incorporate a review each fall by the Committee - the process for year one
implementation may be slightly different time-wise, but will also incorporate Committee and Council
input.



[FQ/CDO Fee Committee Teleconference

August 12, 1998

Committee Members: Kevin O’Leary, Gerry Merrigan, Kris Norosz, Joe Kyle, Bob Alverson, John
Sevier

Staff: Chris Oliver (NPFMC), John Sproul (NMFS), Joe Terry (NMFS), Shawn Carey (RAM),
Heather Gilroy (IPHC), Jessie Gharrett (RAM), Elaine Dinneford (CFEC)

Other: Sherri Gross (HANA), Jeff Stephans (UFMA)

Subject: Primary purpose of this teleconference was to provide a recommendation to NMFS on the
issue of whether to assess the fee on (1) registered buyers (processors), or (2) IFQ permit holders.
Other issues were discussed as noted below.

Who pays the fee?

At our July 24 teleconference the Committee discussed this issue and recommended elimination of
Option 3 which would have assessed the fee on QS holders. This still left two options as described
above, each with associated pros and cons. At that time the Committee requested NMFS to give
additional consideration to the use of actual prices (as opposed to standard prices) under Option 2,
which would assess the fee on IFQ permit holders. Attached is a discussion of this issue provided
by NMFS, and summarized for the Committee at this teleconference. In summary, NMFS has
proposed a revised approach which would still utilize a standard price (termed ‘average actual price’),
though it would collect more seasonally and geographically detailed price and landings data. Average
actual prices would also take into account post season adjustments when appropriate. The net effect
is a revised standard price that should more closely reflect actual prices paid to each fisherman.

Nevertheless, Committee members still feel that the use of actual prices paid to individual fishermen,
whenever possible, should be a priority. Recognizing that Option 1 (processors would collect and
pay the fee) also relies on standard prices to some extent, and taking into account the other pros and
cons, the Committee is divided in terms of a recommendation to NMFS - three members prefer
Option 1 and three members prefer Option 2 (1 absent). At least one member still feels that actual
prices could be used under Option 2, and that the administrative and auditing requirements expressed
by NMFS were largely unnecessary.

In essence, processor representatives expressed reluctance to be be burdened with the administrative,
and potentially legal, liabilities associated with Option 1. Other members feel that Option 2 may be
inequitable in the sense that some individuals will actually pay more than 3% (and some less than 3%)
if standard prices are used. The Committee recognized that NMFS will make a decision on which
Option to use, taking into account the issues raised during Committee discussions, and that
individuals may provide input to NMFS on that decision during the Proposed Rule comment period.
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While the Committee recognizes that bifurcation of the CDQ fee program for multi-species is
necessary, the Committee still urges that the fee be assessed on halibut and sablefish CDQ fisheries
(or at least on halibut) simultaneously with the IFQ fee assessments. Potential foregone revenues by
not including those in the first year are estimated to be approximately $127,000 (‘ballpark’ figure)
as shown below:

Halibut (2,292,000 Ibs @ $1.20/Ib X .03 = $ 82,512)
Sablefish (742,590 Ibs @ $2.00/b X .03 = § 44,555)

The multi-species groundfish and crab CDQ program could generate as much as another $1.5 million
in fees when implemented (again, that is a very rough estimate based on current quotas and exvessel
prices). These estimates represent gross potential revenue and do not take into account allowable
deductions.

The Committee still has not seen revised budget figures for agency costs, and specifically requests
that projected enforcement costs be further refined, noting the potential interactions with the
proposed weighmaster program. It is still understood by the Committee that we will have the
opportunity to review and comment on the agency budgets and the associated fee percentage, both
in the initial year and in subsequent years. For year one, this will likely occur after publication of the
Proposed Rulemaking, sometime this fall. Because the Proposed Rule may not be published by early
October, a progress report will likely be all that is available for Council comment at the October 1998
meeting in Seattle.

N



NMES Budget Issues

A major goal of the next Committee meeting is a review of the NMFS budget projections of the costs
that this program will attempt to recover. These include RAM Division cost estimates and
Enforcement Division cost estimates for administering the IFQ program, and NMFS and State costs
(including observers and enforcement) for administering the CDQ program. The Committee would
like an opportunity to review, and comment on, the detailed breakdowns of each of these major cost
categories. This budget review would also feed into the issue of cost deductions for the CDQ portion
of the program, and ultimately help determine the feasibility of the CDQ cost recovery program.

The Committee also discussed the desire to stay involved in the annual budget and fee percentage
setting process, much as the OAC would have done under the Research Plan. While the IFQ/CDQ
fee program is a Secretarial program, and does not include a formal review role for the Council,
NMES staff advised the Committee that such a process was acceptable to the agency. Under this
scenario we would expect an annual review (likely each fall) by the Committee, a report to the
Council (at the October meeting), and Council recommendations to the agency regarding budgets and
fee percentages for the upcoming year.

Timing of Im ntation

Several issues were discussed regarding timing of implementation. The major aspects are summarized
as follows:

* Initial advice from NOAA GC is that a final rule must be in place before fees can be assessed;
therefore; for fees to be assessed on 1999 landings, a rule must be in place by March of 1999 (for the
IFQ fisheries). NMFS staff advised that this is still possible, but would be tight.

* Mid-year implementation is not likely a viable option, due to fairness issues - only fishermen making
landings after the rule is promulgated would be subject to the fee in this instance.

* It may be necessary to bifurcate the CDQ program from the IFQ program in order to get the IFQ
portion implemented in time for the 1999 fisheries.

* Council review and comment on the proposed rulemaking for this program could occur in October,
or possibly in December of 1998. -

* If'in place for the 1999 fisheries, fees would be first collected by NMFS at the end of 1999, or the
beginning of the year 2000.

* The North Pacific Loan Program will continue to require separate Congressional appropriation to
remain functional in 1999.

*The next meeting of the Committee is tentatively scheduled for July 7, 1998 in Juneau. Primary
focus of that meeting will be on NMFS budget review and related issues, including a review of cost
estimates from the CDQ groups (related to allowable deductions), and reimbursement of State costs.



IFQ/CDQ Fee Committee Teleconference

July 24, 1998

Committee Members: Kevin O’Leary, Gerry Merrigan, Kris Norosz, Paul Peyton, Joe Kyle, Bob
Alverson

Staff: Chris Oliver, Joe Terry, John Sproul, Shawn Carey, Heather Gilroy, Jessie Gharrett
Other: Jeff Stephans and other (unidentified) persons were on-line.

Subject: Recommendation to NMFS on whether to assess fee on (1) registered buyers (processors),
(2) IFQ permit holders, or (3) QS holders.

As a follow-up from the July 10 meeting, the Committee requested this teleconference to see if they
could reach consensus on a recommendation to NMFS on this issue. For this teleconference, NMFS
staff presented revised comparisons of the three alternative approaches. Major discussion points are
as follows:

* As currently envisioned, Option 2 or 3 would use standardized prices across the board, due to
accounting and auditing difficulties to check individual transactions - use of actual prices would
impose greater burden on fishermen and the agency.

* The Committee is not convinced that Option 2 or 3 must be limited to the use of standardized prices
- they feel that NMFS should explore using actual prices under either of these options.

* Under Option 2 or 3, landings and price information still have to be collected from the registered
buyers in order to derive standardized prices.

* The Committee has concern with Option 3, in that the fee would be imposed on QS holdings as
opposed to actual landings - the Committee consensus is to eliminate Option 3 from further
consideration.

* Option 2 may be acceptable alternative, if NMFS can re-examine the possibility of using actual
prices to the extent possible - the Committee consensus (6-1) is that the use of actual prices,
wherever possible, should be an overriding goal in this program.

* A new Option was suggested whereby the registered buyers (processors) would issue a sumary
report to the fishermen (summarizing transactions, prices, etc.), but the fishermen would be
responsible for paying the associated fee. Processor representatives on the Committee have been
tasked with further research on this alternative.

* The Committee requested one more meeting to address this issue, after allowing NMFS some time
to consider the potential use of actual prices under Option 2. The Committee will meet via
teleconference again on Wednesday, August 12, at 2:00 pm Alaska time (3:00 pm Seattle time).
Please call into the conference line (907-271-2896) at that time. This will likely be the
Committee’s final opportunity to provide input on this specific aspect of the cost recovery program.
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IFQ COST RECOVERY PROGRAM STATUS REPORT
by
John T. Sproul, NMFS - Alaska Region
Joe Terry, NMFS, Alaska Science Center
Shawn Carey, NMFS-RAM, Alaska Region

The Magnuson-Stevens Fisheries Conservation and Management Act
(MSA) Public Law 94-265 as amended through October 11, 1996,
establishes the federal authority and mandate for the Secretary
of Commerce (Secretary) to establish an IFQ Cost Recovery
Program. Section 304 (d) (2) (A) of the MSA articulates the
requirement that "the Secretary shall collect fees to recover the
actual costs directly related to the management and enforcement
of any individual fishing quota program." Section 304 (d) (2) (B) of
the MSA goes on to specify "such fees shall not exceed 3 percent
of the ex-vessel value of fish harvested under any such program,
and shall be collected at either the time of landing, filing of
an landing report, or sale of such fish during a fishing season
or in the last quarter of the calendar year in which the fish is
harvested."

As a Secretary of Commerce initiative, the proposed IFQ Cost

Recovery Program regulatory action is being prepared by the
pa— National Marine Fisheries Service. However, development of this

* program involved extensive discussions and reviews of NMFS

proposed implementation options by the North Pacific Fishery
Management Council's (Council) IFQ/CDQ Fee Collection Committee
(Committee), Council staff and International Pacific Halibut
Commission (IPHC) staff. The alternatives, elements and options
being considered and the preferred alternative are presented in
Appendix 1.

Regional Administrator Decision: Preferred Alternative
On August 26, 1998, the Regional Administrator identified the

preferred alternative and options.

Two of the key elements of the preferred alternative are as

follows:

1. The cost recovery program fees will be collected
annually by IFQ permit holders and submitted annually
to NMFS.

2. The IFQ landings of each permit holder and average

actual (standard) ex-vessel prices by species, port
group and landing period will be used in calculating
the IFQ ex-vessel value and fee liability of each IFQ
permit holder.

Proposed Rule Development
AT A proposed rule for the cost recovery program is currently being

o~ prepared by the NMFS and should be available for a 30 day public



comment period about the end of October 1998. At that time an
Environmental Assessment, Regulatory Impact Review and Initial
Regulatory Flexibility Analysis (EA/RIR/IRFA) will also be
available for public consideration.

A final rule is expected to be in place by March 15, 1999; the
start of next years IFQ fishing season off Alaska.

How We Got Here

On October 11, 1996, the MSA was amended including provisions for
the establishment of fees by the Secretary of Commerce to recover
actual direct costs related to the management and enforcement of
any individual fishing quota program (MSA§304(d) (2) (A) (i)).

Although the MSA established the legislative mandate for the
program, it did not articulate implementation details.
Development of such details became a NMFS responsibility.
Subsequently, NMFS-AK immediately established a core-group of
staff members to begin identifying program implementation issues.
These issues included the following; how soon the program could
start, what representatives would provide the appropriate
stakeholder input during conceptual design of the program as it
relates to impacts on the public, what forum would best
facilitate such input from those stakeholders, and what
administrative and operational mechanisms would be established to
enable a functioning program.

NMFS pursued a strategy of first preparing a draft proposal that
would then be presented before a stakeholder review committee.
The Council was determined to be an appropriate forum for
stakeholder review during the program's conceptual design period.
In 1997, priority of the IFQ/CDQ Cost Recovery Program competed
with other regulatory mandates that were more time-sensitive in
nature. However, by April 20, 1998 the Draft Proposal for an
Alaska IFQ/CDQ Cost Recovery Program was completed and presented
to the Council at its April meeting.

To assist in developing the cost recovery program, the Council
established the IFQ/CDQ Fee Collection Committee (Committee).
Seven individuals representing various stakeholder groups,
including processors and fishers, are Committee members. In
addition, agencies participants included NMFS, International
Pacific Halibut Commission (IPHC), Alaska Department of Fish and
Game (ADF&G), and the Alaska Commercial Fisheries Entry
Commission (CFEC). The Committee meetings were open to the public
and there was public participation at some of the meetings. This
Committee met on May 19, July 10, July 24, and August 12 to
review various issues associated with the cost recovery program.
This Committee was the mechanism through which stakeholder
comment was received by NMFS during the preliminary drafting of
alternative implementation options.
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During the course of these Committee meetings, a total of three
options concerning who would collect the fees and submit them to
the Department of Commerce and the basis of the fee liabilities
were developed by NMFS and presented for consideration to the
Committee. The fee collection and submission responsibility
would be imposed on the registered buyer, the permit holder, or
gquota share holder, respectfully.

On May 19, 1998, NMFS presented the initial draft proposal (April
20 Draft) to the Committee. Option I included a fee liability
imposed on registered buyers and was part of that proposal. It
also proposed using standard prices based on the ex-vessel value
of the previous year's IFQ/CDQ landings. Standard prices would be
determined by NMFS from actual landing and price data submitted
by registered buyers. (The IFQ Registered Buyer's Report is a new
federal record keeping requirement.) These standard prices would
be by species, port group, and perhaps landing period and would
be published annually by NMFS and used by registered buyers to
determine the amount they would be required to withhold from
fishers at the time IFQ/CDQ pounds were landed. The Committee
generally disagreed with using such standard prices and
encouraged NMFS to use actual prices wherever possible in
determining fee liability values. However, the Committee
acknowledge the potential use of standard prices and requested
such standard prices take into account harvest seasonality and
landing regionality.

Committee review of the revised NMFS proposal was scheduled for
July 10, 1998.

Prior to the July scheduled Committee meeting, the Regional
Administrator authorized separation of the cost recovery programs
associated with the CDQ and IFQ fisheries. The Council was
notified of this "bifurcation" in a letter from the Regional
Administrator on June 2, 1998. At that time, the following
reasons were cited for separating these two cost recovery
programs.

1. Unresolved CDQ fee collection and revenue distribution
issues would require more time than is available to
meet a preferred target implementation date of early
19989.

2. Continued development of a CDQ fee program parallel to
the development of an IFQ fee program may jeopardize
NMFS' ability to collect IFQ fees for IFQ fish
harvested in 1999.

3. Given CDQ fee deductions allowed by the MFCMA, it is
very possible that no net CDQ fees would be collected
for the CDQ fish harvested in 1999.
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In June, the NMFS Option I proposal was revised to address some
of the Committee's previous concerns as well as remove CDQ cost
recovery issues from the IFQ program development process. The
revised NMFS proposal was entitled "Revised Draft Proposal for an
IFQ Cost Recovery Fee Program." Furthermore, prior to the July
10 Committee meeting, the NMFS introduced Option II and Option

III.

on July 10, 1998, the Committee met in Juneau, Alaska and
reviewed Options I, II, and III.

Revised Option I developed an approach where actual prices were
used when possible. Standard prices would be used when actual
prices where not known at the time of landing. Standard prices
where to be based on ex-vessel value of pounds landed during that
same calendar year and options for accounting for post-season
price adjustments were included. Post-season payments and price
adjustments would be documented by registered buyers in their
annually submitted Registered buyer report. The revised Option I
mainly addressed changing the emphasis from standard prices to
actual prices.

Option II presented an implementation scenario that imposed the
fee liability on IFQ permit holders based on their IFQ landings
and on standard ex-vessel prices. It also required registered
buyers to annually submit Registered Buyer Annual Reports.

Option III presented an implementation scenario that imposed the
fee liability on IFQ quota share holders based on the IFQs each
QS holder was issued and the actual ex-vessel value of IFQ
landings per pound of IFQ issued by IFQ area and species. Options
I and II, this option established the requirement for registered
buyers to annually submit Registered buyer reports.

Given the numerous changes in implementation options presented to
the Committee on July 10, the meeting produced more questions
than answers. To adequately generate guidance opinions on these
new options, the Committee requested NMFS to respond back in a
few weeks regarding several specific issues associated with the
information presented. These requests included the following:

1. Ask Alaska Region General Counsel to review the
alternative implementation Options I, II, III;

2. Consider feasibility to assess fees to CDQ halibut and
sablefish fisheries within the framework of the IFQ fee
system;

3. Provide expanded chart comparing attributes of each
option under consideration;

4. Compare options for their impacts on small entities;
and :
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5. Consider possibility of pre-payment of fee liability.

NMFS agreed to respond to the Committee's questions in detail and
a conference call meeting for July 24, 1998 was scheduled and
organized by Council staff.

On July 24, 1998, the Committee met by means of a conference call
to review and discuss materials prepared by NMFS in response to
the issues raised by the Committee at its July 10" meeting. A
summary of these responses is provided here. All three options
were considered by NMFS General Counsel and viewed as being
consistent with the MFCMA. NMFS also considered the practicality
of accessing fees from the CDQ halibut fishery simultaneously
with the IFQ cost recovery program but found reasons not to do
so, as articulated in the Regional Administrator's June 2, 1998
letter to the Council. Materials were prepared by NMFS staff on
the impact each presented option could impose on small entities
and are elaborated upon in the EA/RIR associated with the
upcoming proposed rule and available for public review.

By consensus, the Committee recommended that Option III be
eliminated from further consideration.

The Committee went on to use the new information provide by NMFS
staff to more closely debate Options I (fee liability on
registered buyers) and Option II (fee liability on permit
holders). The Committee agreed that the revised version of
Option I was preferable to its previous iteration. This committee
opinion was based on the fact that the more recent iteration used
actual prices whenever possible rather than standard prices. In
the same light, the Committee went on to consider Option II with
interest and concern. Committee members were interested in a
system that more directly linked NMFS management and enforcement
cost recovery efforts with IFQ fishers. However, Committee
members were concerned that throughout the year and for all
landing ports, this proposed implementation option used standard
prices rather than actual prices. As a result, the Committee
requested NMFS to consider the use of actual prices in Option II
as a means of more accurately reflecting price seasonality and
regionality.

NMFS staff agreed to review the possibility of using actual ex-
vessel prices with Option II and report back to Committee at the
next meeting during which Committee members would vote on their
preferred alternative implementation option. The next meeting for
this review of a revised Option II and Committee vote was set for
August 12, 1998 by means of a conference call.

On August 12, 1998, the Committee reconvened with six of its
seven members present. Other participants included staff from the
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Council, NMFS, and other participating agencies. NMFS staff
presented the group with a documented review of strengths and
weaknesses associated with potentially using actual prices under

Option II.

For Option II, the NMFS review revealed there would be far more
weaknesses than strengths with using actual prices. The one main
advantage of actual prices was that most IFQ permit holders would
pay the annual fee based on the amount they receive for the
pounds of IFQ halibut and sablefish they land. However, drawbacks
to using actual prices include the following:

1.

NMFS management costs would grow significantly in order
to verify value received by over 4000 IFQ permit
holders.

Verifying value and auditing large numbers of fee
returns is significantly problematic and would increase
potential for system error. '

NMFS will use non-issuance of the next season's IFQ
permit as a payment compliance measure. Therefore, the
NMFS will not have enough time to verify the value on
the number of fee returns received in order to get IFQ
permits issued in time for the IFQ seasons. As a
result, the effectiveness of this compliance measure
would be decreased substantially.

The reports generated by registered buyers will base
value on pounds from fish ticket entries. These weights
often do not reflect the Official IFQ Management Weight
as collected by NMFS IFQ landing reports. This
difference will add to the administrative burden of
processing fee returns.

When registered buyers land fish that is not sold,
there is no value to report. These pounds, as well as
many other landings for which no ex-vessel transaction
occurs, will require the use of average actual
(standard) prices to establish ex-vessel values and
fees, similar to fee collection under Option I for the
same types of landings. Processing the number of fee
returns with split methods of landings valuation would
be difficult.

Under a self-reporting fee collection system (with
minimal auditing), the incentive to understate actual
value is increased, leading to a decrease in revenue
collected and a payment disparity between those who
report their ex-vessel value accurately and those who
under-report.

The NMFS review concluded that Option II would not be
operationally viable when the IFQ cost recovery program is based
on actual prices. However, the NMFS review indicated that Option
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II could be improve to more closely reflect actual prices by
using improved standard prices based on seasonality and port-
group landing areas. These revised standard prices were termed
"average actual prices".

At the August 12, 1998 meeting, after reviewing and discussing
NMFS recommendations, the Committee voted on their preferred
alternatives; Option I and the revised Option II using average
actual (standard) prices. The vote was split 3 to 3. One
committee member was absent. In addition, all six committee
members present recommended that the cost recovery program be
extended at least to the CDQ halibut fishery.

After concluding this phase of the consultative process and after
reviewing the information prepared by NMFS staff, the Regional
Administrator identified the Preferred Alternative which includes
Option II. Agency staff currently are writing the proposed rule
and Environmental Assessment, /Regulatory Impact Review and
Initial Regulatory Flexibility Analysis for the IFQ cost recovery
program.

The proposed rule and analysis are scheduled to be available for
public review and comment by late October.
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APPENDIX 1:
IFQ COST RECOVERY PROGRAM ALTERNATIVES, ELEMENTS AND OPTIONS

The two alternatives being considered are defined below.

Alternative 1: Status quo: no cost recovery program would be
implemented.

This alternative would require no action by NMFS.

Alternative 2: Implement a cost recovery program by revising
pertinent regulations.

This alternative would implement a cost recovery program that is
defined by a specific set of elements. Options were considered
for many of the elements of the cost recovery program. The
elements and the options considered are discussed below. Where
options are considered, the preferred option is identified and
typically it is presented first.

The appropriateness of a specific element or option is dependent
on the other elements and options that are selected for a cost
recovery program. A fully consistent set of elements was not
developed for each option discussed below. Therefore, in some
cases, the selection of other than the preferred option for an
element would require that other elements be changed.

The following topics are addressed by the elements of the
proposed IFQ cost recovery program.

1. Scope of cost recovery program

2. Program objectives

3. Identification of IFQ fishery

4. Annual determination of the fee percentage

5. Catch subject to IFQ fee

6. Calculating ex-vessel values of IFQ halibut and
sablefish

7. Accounting for post-season ex-vessel price adjustments

and other corrections to ex-vessel value
8. Ex-vessel value and landings reports
9. Recoverable program costs

10. Limited Access System Administration Fund (LASAF)



11.

12.

13.

14.

15.

deposits and accounts

Treasury deposits for IFQ loan program and annual LASAF
report by NMFS

IFQ fee collection and submission mechanisms and
schedules

Compliance incentives
Dispute resolution process

Implementation date

With respect to who would be regulated under the IFQ cost
recovery program and the basis of the fee liabilities, the
elements and options discussed below can be combined into the
following three options.

1.

Preferred option. The fee collection responsibility
resides with each permit holder, the fee would be based
on IFQ pounds landed and average actual (standard)
ex-vessel prices, and there is a new ex-vessel value
report requirement for registered buyers.

The fee collection responsibility resides with each
registered buyer, typically the fees would be based on
the payments by registered buyers for IFQ landings, and
there is a new ex-vessel value report requirement for
registered buyers.

The fee collection responsibility resides with each IFQ
quota share holder, the fees would be based on the IFQs
each QS holder was issued and the actual ex-vessel
value of IFQ landings per pound of IFQ issued by IFQ
area and species, and there is a new ex-vessel value
report requirement for registered buyers.

Elements and Options for Alternative 2

1. Scope of cost Recovery Program

Four options were considered, they are initially to implement the
cost recovery program(s) for:

1.

2.

the IFQ program (preferred option);
the IFQ program and the halibut CDQ program;

the IFQ program and the halibut and sablefish CDQ
programs; and
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4. the IFQ program and the multi-species CDQ program,
including BSAI halibut, groundfish and crab.

2. Program Objectives

The objectives of the IFQ cost recovery fee program are:

1. to meet the MFCMA requirements to implement a program
to recover the management and enforcement costs of the
IFQ program;

2. to do so in a manner that is equitable, effective, and
efficient; and

3. to avoid delays in implementing the program.

3. Process to Establish Annual Fee Percentage
a. Identification of IFQ fishery

For the purposes of establishing the fee percentage and separate
accounts in the Limited Access System Administration Fund
(LASAF), the halibut and sablefish IFQ fishery would be defined
as one IFQ fishery.

b. Annual determination of the fee percentage

NMFS would set the fee percentage in regulations equal to three
percent (3%) and annually determine if the fee percentage would
be changed. The initial fee percentage and any subsequent
changes would be based on projections of the following:

1. the catch subject to the IFQ fee;

2. the ex-vessel value of that catch;

3. the costs directly related to the management and
enforcement of the IFQ program;

4. the IFQ program balance in the LASAF; and

5. nonpayment of fee liabilities.

After consulting with the Council concerning those projections,
NMFS would publish the fee percentage and the projections on
which it is based in the Federal Register.

The fee percentage for the IFQ fishery would be set equal to

which ever is less, the fee percentage calculated using the
following equation or 3 percent.
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Fee percentage = [100 x (DPC - AB)/V]/(1 - NPR)

where DPC is the projection of the direct program costs for the
IFQ fishery for the coming year, AB is the projected end of the
year LASAF account balance for the IFQ program, V is the
projected ex-vessel value of the catch subject to the IFQ fee for
the coming year, and NPR is the fraction of fee assessments that
are expected to result in nonpayment.

c. Catch subject to IFQ fee

The following options were considered:

1. All halibut and sablefish IFQ landings would be subject
to the fee (preferred option).

2. All halibut and sablefish IFQ catch, including landings
and discards, would be subject to the fee.

3. All halibut and sablefish IFQ landings and all
associated groundfish landings would be subject to the
fee.

With Option 1, the IFQ fees would be based on the ex-vessel value
of the retained catch of the IFQ species harvested under a
Federal IFQ program whether the catch is taken in the EEZ or
State waters. And, for each IFQ species, the fee would be the
product of the fee percentage and the ex-vessel value of the IFQ
landings.

d. Calculating ex-vessel values of IFQ halibut and
sablefish

Three options were considered; they are as follows:

1. Ex-vessel value is the product of the IFQ landings and
average actual price by species, port group and landing
period for that year (preferred option).

2. Ex-vessel value is the product of the IFQ landings and
standard price by species, port group and landing
period, where the standard prices are based on average
actual prices for the previous year and projected
changes in actual prices.

3. When ex-vessel transactions occur, the ex-vessel value
is the amount fishermen receive from registered buyers,
including any post-season adjustments.

For each of the options, "ex-vessel value" would be defined to
exclude value added by processing. Net weights and round weight
equivalents, respectively, and the corresponding ex-vessel prices
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for halibut and for sablefish would be used to calculate ex-
vessel value.

The port groups and landing periods to be used in establishing
the average ex-vessel prices would be established initially and
changed annually, if necessary. The following two objectives
would be used in determining the groups and periods.

1. Ensure that the difference between the price for an
individual port and landing month and the price of the
port group and landing period they are grouped into
does not exceed 10 percent.

2. Include at least three registered buyers and three
permit holders in each port group and landing period.

The latter objective is to maintain confidentiality with respect
to average actual prices when there is a small number of
registered buyers or permit holders. The latter objective will
take precedence if both objectives cannot be met. Information
provided by registered buyers in the annual ex-vessel and
landings report would be used to determine the port groups and
landing periods.

e. Accounting for post-season ex-vessel price adjustments
and other corrections to ex-vessel value

Four options were considered. They are defined below in terms of
1998 and 1999 IFQ landings to simplify the explanation of each
option. With each option, the average actual ex-vessel prices
established in late 1999 would be the basis of fee payments due
by January 31, 2000 for 1999 IFQ landings.

1. Use January - September 1999 landings and ex-vessel
value data to establish average actual prices for 1999
and have a supplemental fee payment due January 31,
2001 based on adjusted average actual prices for 1999
that would be calculated using data on the following:
a) actual post-season payments made in 2000 for 1999
landings and b) average actual prices for October -
December 1999 (preferred option).

2. Use January - September 1999 landings and ex-vessel
value data to calculate the average actual ex-vessel
prices for 1999 and ignore subsequent post-season
payments for landings in 1999.

3. Use January - September 1999 landings and ex-vessel
value data and an estimate of what later post-season
price adjustments will be for 1999 landings to
calculate the average actual ex-vessel prices for 1999.
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4. Use January - September 1999 landings and ex-vessel
value data and data on 1999 post-season price
adjustments for 1998 landings to calculate the average
actual ex-vessel prices for 1999.

f. Ex-vessel value and landings reports.

Each registered buyer who purchases IFQ halibut or sablefish from
an IFQ permit holder would be required to submit a report to
NMFS. The report would be submitted by October 15 each year and
contain the following information:

1. January - September IFQ landings and ex-vessel value
data for the current year by species and landing
period;

2. October - December IFQ landings and ex-vessel value

data for the previous year by species;

3. post-season payments not reported in previous annual
ex-vessel value and landings reports.

The ex-vessel value data in item 1 would include post-season
adjustments made for the landings reported for January -
September of the current year. These reports would provide the
data used to estimate average actual prices. The feasibility of
requiring electronic reporting of these data will be evaluated.

g. Recoverable program costs

The recoverable costs for the IFQ program include Federal
management and enforcement costs that would not occur in the
absence of the IFQ program. They would not include either
Federal overhead costs or stock assessment and observer program
costs that would occur in the absence of the IFQ program.

The NMFS projections of recoverable costs and of the other
variables that are used in determining the annual fee percentage
would be available for review and comment by the Council,
participants in the IFQ fisheries, and other interested parties
prior to being used to establish or change the IFQ fee
percentage. Further, the actual recoverable costs of the IFQ
program for each calendar year would be included in an annual
report by NMFS referred to below.

4. LASAF: System for Deposits and Disbursements
a. LASAF deposits and accounts

LASAF deposits: With the exception of the IFQ fees that are
deposited in the Treasury and available to cover the costs of the
new IFQ loan obligations and loan guarantee program, all IFQ fees
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would be deposited in the Limited Access System Administration
Fund (LASAF).

LASAF accounts: Within the common LASAF, separate accounts would
be created to ensure that: 1) the funds from the IFQ fishery are
used only to pay for the direct management and enforcement costs
of the IFQ program and 2) the funds from the permit registration
and transfer fees are used only to pay for the cost of
administering the central registry system.

b. Treasury deposits for IFQ loan program and annual LASAF
report by NMFS

The percent of the IFQ fees, up to the 25 percent limit, to be
deposited in the Treasury for the IFQ loan obligations and loan
guarantee program would be determined annually by the Secretary
based both on the IFQ fees actually collected and on an estimate
of the funds required for the loan program that year. Given that
the fees for one year would be submitted to the Department of
Commerce (DOC) by January 31 of the following year, the Secretary
would be expected to make the annual determination by March 1.

At that time, an annual report would be issued by NMFS. It would
provide information concerning the amount of the fees received by
DOC, the disposition of those fees, the status of the IFQ account
in the LASAF, and the IFQ program costs for the previous calendar
year.

c. IFQ fee collection and submission mechanisms and
schedules

The following three fee collection and submission options were
considered.

1. The fees would be collected from fishermen by the
registered buyers at the time of the sale of the fish
to the registered buyer and the collected fees would be
submitted by the registered buyers to DOC by January 31
of the following year. When an ex-vessel transaction
occurs between the registered buyer and fisherman, the
fee would be based on the actual payment to the
fisherman. However, when such transactions do not
occur, average actual (i.e., standard) prices and the
IFQ weight of the landed fish would be used to
calculate ex-vessel value.

2. The fees would be collected by the IFQ permit holders
for NMFS in the last quarter of the calendar year in
which the fish is harvested and submitted by the IFQ
permit holders to DOC by January 31 of the following
year (preferred option). The fee liability of an IFQ
permit holder would be based on the fee percentage,
average actual prices by port group and landing period,
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and the IFQ landings of the permit holder.

The fees would be collected by the quota share (QS)
holders for NMFS in the last quarter of the calendar
year in which the fish is harvested and submitted by
the QS holders to DOC by January 31 of the following
year. The fees collected from each QS holder would be
based on the IFQs issued for the QSs held by that
person.

With each option, pre-payment of estimated fee liabilities would
be permitted but not required.

With Option 2, NMFS would, by December 15, provide each permit
holder with an estimate of that person's fee liability and the
basis for the estimate. The following information would be used
to estimate the fee liability:

1.

the person's IFQ halibut and sablefish landings by
landing period and port group for the current year
through November 15;

average actual prices by species, landing period and
port group for the current year;

adjustments to the average actual prices for the
previous year based on average actual prices for
October - December and on post-season price adjustments
that were no included in the initial average actual
prices for the previous year;

the person's IFQ halibut and sablefish landings by
landing period and port group for the previous year;
and

that person's IFQ halibut and sablefish landings by
port group for November 15 - December 31 of the
previous year.

With Option 3, NMFS would by December 15 of each year would:

1.

2.

Estimate the ex-vessel value by IFQ species and area;

Calculate the fee liability by IFQ species and area
(fee percentage x ex-vessel value);

Calculate the fee liability per IFQ pound by species
and area (fee liability/IFQ pounds issued that year);

Calculate the fee liability of each QS holder by IFQ
species and area (IFQ fee liability per pound x IFQ
pounds issued to the QS holder); and
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5. Send each QS holder a bill for that persons IFQ fee
liability.

d. Compliance incentives

The following incentives would be used to increase compliance
with the fee submission requirements:

1. late payment charges and interest charges; and

2. requiring an adequate payment record to complete the
annual application process to become a registered
buyer, IFQ permit holder or QS holder or to transfer QS
and IFQ, depending on the collection option used.

e. Dispute resolution process

If a permit holder disagrees with the fee liability estimate
provided by NMFS, the permit holder would be required by January
31 to submit to the DOC full payment of the undisputed amount of
the fee liability and submit to NMFS evidence in support of the
person's claim that the NMFS estimate was incorrect. NMFS would
review any disputed fee liability calculations and correct the
calculations if an error had been made. If this does not resolve
the dispute, the permit holder can file an appeal. NMFS would
determine which if any of this person's IFQ permits would be
issued or made transferable on an interim basis during the appeal
process.

Late payment and interest charges would be applicable to any fee
liability that had not been paid by January 31 and that the
dispute resolution process determined to be valid.

5. Implementation Date

Three alternative implementation dates are considered. They are:

1. March 15, 1999;
2. later in 1999; and
3. January 1, 2000.

H:\ifgstatus2.amd. .wpd
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Supplemental
U.S. Department Commander P.0. Box 25517 i
of Trangportation JEEERN Seventeenth Coast Guard Junsay,‘AK 99802-5517

‘(Q; Distriet Stalt Symbolk; mpo
United Statas N Phone: (907) 463-2227
Coast Guard FAX: (807) 463-2216
SEP 29 988
16214

Mr. Richard Lauber

Cums RECEIVE]

North Pacific Fisheries Management Council
605 W. 4% Avenue, Suite 306 SE
Anchorage, AK 99501.2252 P 291998

k3

Dear Mr. Chairman, S N-P-F.M.C

This i8 to provide you an update on our IFQ enforcement effdi'ts for 1998. Earlier this year the
Halibut Commission expressed concern about the level of our enforcement efforts for 1997 and
noted a declining trend in our boardings and patrol days.

To facilitate comparison I have provided our patrol numbers for calendar years 1996, 1997, and
year to date 1998, I am pleased to report we have been able to increase them in most categories
from 1997. We have a large number of Coast Guard units assisting in doing dockside checks;
this program has been closely coordinated with NMFS Alaska Region Enforcement. Also of
note is the low violation rate. Despite our increased efforts we have not detected any major
violations this year, indicating a high rate of compliance with the program by industry.

We have received isolated complaints of increased enforcement (compared to last year, they are
probably well founded) and no reports or complaints of large scale cheating. Any feedback we
receive from the Council, the Commission, and the industry would be very belpful to us in
planning and prioritizing our enforcement plans for 1999. I'will be available during our meeting
with the Commission to answer any questions you, Council members or the Commissioners

might have.

Siﬁcerely,

1
-..\‘\lﬁ. DShee
. V. OSHEA '
Captain, U.S. Coast Guard
Chief, Maritime Operations Plans and Policy Branch
17® Coast Guard District
By direction of the Commander

Encl: (1) Coast Guard IFQ Enforcement Efforts
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EXECUTIVE SUMMARY

Proposed amendment 54 to the Fishery Management Plan of the Groundfish Fishery of the Bering Sea and
Aleutian Islands and Amendment 54 to the Fishery Management Plan for Groundfish of the Guif of Alaska
(FMPs) would address several issues pertaining to the Individual Fishing Quota (IFQ) Program for fixed gear
Pacific halibut and sablefish fisheries in and off Alaska. The three actions proposed for this plan amendment are:

(1) Revise FMP language to allow a QS holder’s association to a vessel owner, through corporate or other
collective ties, to substitute for the QS holder’s vessel ownership per se for purposes of hiring a skipper to fish
the QS holder’s IFQ. The language of the FMPs and IFQ implementing regulations currently requires that a QS
holder who wishes to hire a skipper must own the vessel on which the QS holder’s IFQ are harvested. In cases
where the QS holder is an individual who is a shareholder or partner in a corporation or partnership which owns
avessel, NMFS has allowed the individual QS holder to hire a skipper to fish his or her IFQ on the vessel owned
by the corporation or partnership. Likewise, a corporation, partnership, association, or other entity holding QS
has been allowed to hire a skipper to fish the collectively held QS on a vessel owned by an individual shareholder
or partner in the collective entity holding the QS. Interpreted literally, the FMP language requires the person
holding the QS to be the documented owner of the vessel. This document analyzes a proposal to revise the
current FMP language and pertinent regulations to authorize a QS holder’s indirect vessel ownership, through
corporate or other collective ties, to serve as a substitute fordirect vessel ownership per se for purposes of the
IFQ Program’s hired skipper provisions.

(2) Revise the definition of ““a change in the corporation or partnership™ in the FMPs to include language specific
to estates. Estates are included under the definition of the term “Person” in the FMPs and 50 CFR 679.2 as
“corporations, partnerships, associations, or other entities.” The FMPs and IFQ implementing regulations require
that upon any change in a corporation, partnership, or other entity that holds QS the QS transfer to a qualified
individual. A “change” in a corporation, partnership, or other entity is defined as the addition of a shareholder
or partner to the corporation, partnership, or collective entity. This definition is not applicable to estates, because
estates are not collective entities which may acquire additional shareholders, partners, or members. Nevertheless,
because an estate’s QS would not automatically transfer to an heir once the estate is probated, the FMPs and IFQ
regulations need to define the point at which estates must transfer their QS to a qualified individual. This analysis
reviews a proposal to specify what constitutes “a change” for estates holding QS.

(3) Change sablefish use limits from percentages of the total number of QS units in the QS pool for each area
to a specific number of QS units. In June 1996, the Council approved a regulatory amendment to increase the
Bering Sea (Area 4) halibut use caps from 1/2 percent to the QS equivalents of 1 1/2 percent based on 1996 QS
pools. This amendment also revised the halibut use limits to be expressed as a fixed number of QS units rather
than as a percentage, in order to provide QS holders with a more stable reference for measuring their holdings
against area use caps. Sablefish IFQ use limits are set in the FMPs. Consequently, the regulatory change to the
halibut use limits could not at the same time change the calculation of sablefish use limits to a fixed number of
QS units for consistency. This FMP amendment would effect that revision to calculate the sablefish in QS units
based on the appropriate percentage of the 1996 QS pools. This change would standardize the application of use
caps for both halibut and sablefish fisheries and would provide the same level of predictability for sablefish QS
holdings as currently exists for halibut QS.

Alternatives

ion 1; Revi




Alternative 1:  Status quo: require that the QS holder wishing to hire a skipper be the named owner of the
vessel on USCG vessel documentation.

Alternative 2: Revise FMP language to allow QS holders wishing to hire skippers to establish indirect
vessel ownership through ties to a corporation, partnership, association, or other entity.

Alternative 1:  Status quo: “a change in the corporation or partnership” will continue to be defined as the
addition of a shareholder or partner.

Alternative 2:  Revise the defintion of ““a change in the corporation, partnership, or other collective entity”
to include language specific to estates.

Action 3: Proposal to express sablefish imi ific number of QS units.
Alternative 1. Status quo: sablefish use limits will remain expressed as a percentage of the QS pool.

Alternative 2.  Revise the methodology of calculating use caps for fixed gear sablefish from a percentage
of the QS pools to a fixed number of QS units based on 1996 QS pool.



1. INTRODUCTION

The groundfish fisheries in the Exclusive Economic Zone (3 to 200 miles offshore) of the Gulf of Alaska, Bering
Sea, and Aleutian Islands are managed under the FMPs. Both FMPs were developed by the Council under the
Magnuson-Stevens Fishery Conservation and Management Act, P. L. 94-265, 16 U.S.C. 1801 (Magnuson-
Stevens Act). The GOA FMP was approved by the Secretary of Commerce and became effective in 1978; the
BSAI FMP became effective in 1982,  The Individual Fishing Quota (IFQ) Program, a limited access
management system for the fixed gear Pacific halibut and sablefish fisheries, was approved by NMFS in
November 1993 and fully implemented beginning in March 1995. The sablefish IFQ Program is implemented
by the FMPs and federal regulations under 50 CFR part 679, Fisheries of the Exclusive Economic Zone Off
Alaska, under authority of the Magnuson-Stevens Act.

The Northern Pacific Halibut Act of 1982 (NPHA), P.L. 97-176, 16 U.S.C. 773 c (c) authorizes the regional
fishery management councils having authority for the geographic area concerned to develop regulations governing
the Pacific halibut catch in U.S. waters which are in addition to but not in conflict with regulations of the
International Pacific Halibut Commission. The halibut IFQ program is implemented by federal regulations under
50 CFR part 679, Fisheries of the Exclusive Economic Zone Off Alaska, under authority of the Magnuson-
Stevens Act and the NPHA.

The Magnuson-Stevens Act authorizes the Council to recommend to NMFS changes to the IFQ Program as
necessary to conserve and manage the fixed gear Pacific halibut and sablefish fisheries.

The National Environmental Policy Act (NEPA), Executive Order (E.O.) 12866, and the Regulatory Flexibility
Act (RFA) require a description of the purpose and need for the proposed action as well as a description of
alternative actions which may address the problem. Section 2 contains information on the biological and
environmental impacts of the alternatives as required by NEPA. Impacts on endangered species and marine
mammals are addressed in this section. Section 3 contains a Regulatory Impact Review (RIR) which addresses
the requirements of both E.O. 12866 and the RFA that economic impacts of the alternatives be considered.

This document is the draft Environmental Assessment/Regulatory Impact Review/Initial Regulatory Flexibility

Analysis (EA/RIR/IRFA) for proposed changes in the sablefish IFQ Program, through Amendment 54 to the

Bering Sea/Aleutian Islands (BSAI) Groundfish FMP and Amendment 54 to the Gulf of Alaska (GOA)

Groundfish FMP. Concomitant changes to the halibut IFQ program would be implemented through a regulatory

amendment to SO CFR part 679, Fisheries of the Exclusive Economic Zone Off Alaska, under authority of the
Magnuson-Stevens Act.

1.1 Action 1: Corporate association and vessel ownership in the IFQ hired skipper provisions
1.1.1 Purpose of and need for the action

An exception to the owner-onboard provision allows initial recipients and all non-individual holders of B, C, or
D category QS to employ hired skippers to fish their IFQ provided that the QS holder owns the vessel on which
the IFQ species are being fished. This exception was created to allow fishermen who had operated their fishing
businesses in this manner before the IFQ Program was implemented to have some flexibility to continue operating
this way under the IFQ Program. While the IFQ Program prohibits leasing of IFQ derived from B, C, or D
category IFQ, this exception allows initial recipients of QS to remain ashore while having their IFQ harvested
by a hired skipper. By limiting this exception to initial recipients, the Council designed the hired skipper
provision to expire with the eventual transfer of all QS out of the possession of initial recipients.
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Likewise, a non-individual QS holder such as a corporation or partnership must designate a hired skipper, the
individual who will actually fish the QS holder’s IFQ. As the regulations require that QS held by acollective
entity transfer to a qualified individual upon a change in the collective entity, the hired skipper provision for
collective entities will also disappear over time.

The language of the FMP and implementing regulations requires that the QS holder wishing to hire a skipper
must be the owner of the vessel on which the hired skipper fishes the QS holder’s IFQ:

Persons, as defined below, who receive initial catcher vessel QS may utilize a hired skipper to fish their quota
providing the person owns the vessel upon which the QS will be used. (14.4.7.1.5(5) BSAI FMP,
4.4.1.1.5(5) GOA FMP)

50 CFR 679.42(i)(1) An individual who receives an initial allocation of QS assigned to vessel categories B,
C, or D does not have to be on board and sign IFQ landing reports if that individual owns the vessel on which
IFQ sablefish or halibut are harvested, and is represented on the vessel by a master employed by the
individual who received the initial allocation of QS.

50 CFR 679.42(j) Use of IFQ resulting from QS assigned to vessel categories B, C, or D by corporations
or partnerships. A corporation or partnership that receives an initial allocation of QS assigned to vessel
categories B, C, or D may use the IFQ resulting from that QS and any additional QS acquired within the
limitations of this section provided the corporation or partnership owns the vessel on which its IFQ is used,
and it is represented on the vessel by a master employed by the corporation or partnerhsip that received the
initial allocation of QS.

The regulations and FMPs define the term “person” to mean an individual, corporation, partnership, association,
or other entity. Literally interpreted, the regulations require that the person holding the QS, whether an individual
or a collective entity, be the owner of the vessel in order to participate in the hired skipper exception to the IFQ
Program’s owner-onboard requirements. A corporation or partnership would not be allowed to hire a skipper
to fish its collectively held QS on a vessel owned by an individual, even if that individual is a member of the
corporation or partnership. Nor would an individual be allowed to hire a skipper to fish his or her individually
held QS on a vessel owned by a corporation or partnership, even if that individual is a shareholder or partner in
the collective which owns the vessel.

During the 1995, 1996, and 1997 IFQ seasons, NMFS has broadly interpreted the FMP and regulatory language
to allow persons holding initial allocation QS to hire skippers to fish their IFQ on vessels owned by other
“persons,” provided that the QS holder could show a corporate association to the owner of the vessel (such as
an individual QS holder’s membership in the corporation or partnership that owns the vessel, or the collective
QS holder’s having the owner of the vessel as a shareholder or partner in the corporation or partmership holding
the QS). This policy allows individual QS holders to hire skippers to fish their IFQ on vessels owned by
corporations or partnerships in which the individual QS holders are shareholders or partners; likewise, the policy
allows corporations or partnerships holding QS to fish the collectively held QS on a vessel owned by individuals
who are shareholders or partners in the corporation or partnership.

At the beginning of the 1997 IFQ season, NMFS announced to the IFQ fleet that this policy of broadly
interpreting the term “person” as it pertains to IFQ hired skipper provisions would continue in effect for the 1997
season, or until the Council makes a determination on whether the policy comports with Council intention.
Consequently, in September 1997, the Council requested analysis of alternatives for this issue.
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1.1.2 Alternatives considered

Alternative 1: Status quo: require that the person, whether an individual or a collective, hiring a skipper to fish
initial allocations of B, C, or D category QS be named as the owner of the vessel on the appropriate documents
submitted to NMFS/RAM as proof of vessel ownership for purposes of obtaining a hired skipper card.

This alternative would require only that NMFS policy in implementing the hired skipper provision be amended
to comport with the existing FMP and regulatory language.

Alternative 2: Revise the FMP language and pertinent regulations to allow, for purposes of the hired skipper
provisions only, that a QS holder wishing to hire a skipper possess ownership interest in a vessel either directly,
as a documented owner of the vessel, or indirectly, through corporate or other such collective ties to a documented
owner of the vessel.

This alternative would revise the FMPs and regulations to support NMFS’s past policy of allowing QS holders
to substitute for vessel ownership a corporate link to a vessel owner, solely for purposes of the hired skipper
provision.

NMFS/Restricted Access Management Division (RAM) estimates that instances where corporation association
to a vessel owner has been allowed to substitute for the QS holder’s vessel ownership amount to fewer than 25%
of the approved applications for hired skipper cards. Since the inception of the [FQ Program in 1995, RAM has
recorded 68 instances of such practices. “Corporate association comprises a variety of relationships between
QS holder and vessel owner. For example, an individual QS holder may hire a skipper to fish his IFQ on a vessel
owned by a corporation in which he is a shareholder; an individual QS holder who is also a shareholder in a
corporation may hire a skipper to fish his IFQ on a vessel owned by another individual in that same corporation;
a corporate QS holder may hire a skipper to fish the corporation-held QS on a vessel owned by a shareholder in
the corporation or by another corporation in which the corporation holding the QS holds an interest.

The number and types of indirect vessel ownership within the 69 instances of indirect ownership are as follows:

° 15 QS holders were individuals who employed hired skippers on vessels owned by
corporations or partnerships;

10 were corporations or partnerships whose vessels were owned by individuals;

11 were non-individuals whose vessels were owned by other non-individuals;

6 were individuals whose vessels were owned by multiple “persons,” i.e., a variety of individual

and collective owners;

18 were non-individuals whose vessels were owned by multiple “persons™;

3 were estates whose vessels were owned by the estate representative;

1 was an estate whose vessel was owned by a corporation;

1 QS holder received QS as a surviving spouse; vessel owned by an estate;

3 QS holders had an unknown ownership link to vessel.

Table 1 exhibits the amount of IFQ pounds landed by QS holders of B, C, or D category QS who employed hired
skippers on vessels owned by other persons to whom the QS holders had corporate ties.

1.2 Action 2: Revise the definition of “a change in the corporation or partnership.”



1.2.1 Purpose of and need for the action.

To prevent excessive consolidation of QS and promote an owner-operator I[FQ fleet, the FMPs and IFQ
regulations restrict the extent to which corporations, partnerships, and other collective entities can hold B, C, or
D category QS. One manner for regulating corporate QS holdings is to require that corporations or partnerships
transfer the collectively held QS to a qualified individual upon the addition of a shareholder or partner to the
collective entity. The pertinent regulations at 50 CFR 679.42(j)(1)-(2) read as follows:

(1) A corporation or partnership, except for a publicly held corporation, that receives an initial allocation of
QS assigned to vessel categories B, C, or D loses the exemption provided under paragraph (j) of this section on
the effective date of a change in the corporation or partnership from that which existed at the time of initial
allocatton.

(2) For purposes of this paragraph (j), “a change in the corporation or partnership” means the addition of any
new shareholder(s) or partner(s), except that a court appointed trustee to act on behalf of a shareholder or partner
who becomes incapacitated is not a change in the corporation or partnership.

By specifying the exact nature of “a change in the corporation or partnership,” the regulatory language excludes
other possible changes in non-individual entities holding QS which, to effect the general intent of the FMPs in
regards to QS held by other than individuals, should also require the transfer of the QS to a qualified individual.
Specifically, NMFS would revise the definition of “a change in the corporation or partnership” to include
language specific to estates. An estate is not a collective entity such as a corporation or partnership and would
not acquire additional “partners” or “shareholders.” Nevertheless, an estate may change in such a way as to
require the transfer of estate-held QS to a qualified individual. QS held by an estate does not automatically
transfer upon the determination by probate of a legal heir and the subsequent disposition and dissolution of the
estate. Such estates holding QS but dissolved by disposition to an heir would continue to receive annual
allocations of IFQ derived from the estate-held QS, unless NMFS/RAM Division is notified of the change and
such change is defined in the IFQ implementing regulations as the point at which the estate-held QS must transfer
to a qualified individual. At the point of the determination of an heir and the legal disposition and dissolution
of an estate, the estate would lose its eligibility to hold QS in the same way that a corporation or partnership loses
eligibility to hold QS by the addition of a shareholder or partner.

1.2.2 Alternatives considered

Alternative 1: Status quo. No revision would be made to the definition of “a change in the corporation or
partnership” currently in the FMPs and IFQ implementing regulations.

An estate which is dissolved by the legal determination of an heir may technically continue to receive annual
allocations of [FQ derived from QS held by the estate will not technically be in violation of the regulations,
because a “change” in the corporation is narrowly defined as “the addition of a shareholder or partner.”

Alternative 2: Revise the definition of “a change in the corporation or partnership” to include the dissolution of
an estate by the legal determination of an heir to the estate. Estates so dissolved would be required to transfer
any estate-held QS to a qualified individual.

~— By adding “dissolution of the estate by the determination of a legal heir by probate” to the definition of a change
which requires the consequent transfer of estate-held QS to qualified individuals, NMFS will be able to ensure
more effectively that such entities not hold QS in violation of the intent of the IFQ Program to promote an owner-
operator fleet in the fixed gear fisheries for Pacific halibut and sablefish.



1.3 Action 3: Sablefish use limits
1.3.1 Purpose of and need for the action

One important feature of the IFQ Program is a limitation of the amount of quota shares (QS) an individual may
control, also known as a “use cap.” The use cap was created to address concerns that an unrestricted market for
QS could result in a few powerful interests controlling most of the landings and result in excessive decreases in
the number of vessels and fishermen participating in the fixed gear halibut fishery. While QS holders are allowed
to harvest the QS received from an initial issuance, the one-percent cap limits consolidation among QS holders
who were not initial issuees to no fewer than 100 participants in either: (1) Areas 2C through 4E; or (2) Area 2C
alone. A more detailed description of the management goals of the use cap, the Council action that recommended
revising the halibut cap in the Bering Sea, and the conversion from percent to halibut QS units can be found in
the Environmental Assessment/Regulatory Impact Review/Initial Regulatory Flexibility Analysis for a
Regulatory Amendment to Increase Halibut QS Use Caps in the Bering Sea/Aleutian Islands (NPFMC 1996).

Current regulations restrict sablefish use, such that:

(1) No person, individually or collectively, may use an amount of sablefish QS greater than 1 percent of the
combined total sablefish QS for the GOA and BSAI IFQ regulatory areas, unless the amount in excess of
1 percent was received in the initial allocation of QS.

(2) In the IFQ regulatory area east of 140° W. long., no person, individually or collectively, may use more
than 1 percent of the total amount of QS for this area, unless the amount in excess of 1 percent was received
in the initial allocation of QS.

In June 1996, the Council approved a regulatory amendment to increase the Bering Sea (Area 4) halibut use caps
from 1/2 percent to the QS equivalents of 1 1/2 percent based on 1996 QS pool. This amendment was approved
beginning with the 1997 IFQ season. Current regulations specify that unless the amount in excess of the

following limits was received in the initial allocation of halibut QS, no person, individually or collectively, may
use more than:

(1) IFQ regulatory area 2C. 599,799 units of halibut QS.

(2) IFQ Regulatory areas 2C, 3A, and 3B. 1,502,823 units of halibut QS.

(3) IFQ Regulatory areas 4A, 4B, 4C, 4D, and 4E. 495,044 units of halibut QS.

This plan amendment proposes to revise the sablefish use caps such that the caps will be calculated in QS units
based on the 1996 QS pool. This change will standardize the application of use caps for both halibut and
sablefish fisheries.

1.3.2 Alternatives considered

Alternative 1.  Status quo.



Alternative 1 would result in no action to standardize the calculation of use caps for the fixed gear halibut and
sablefish fisheries. Under this alternative, sablefish use caps will continue to be calculated as a percentage of the
combined total sablefish QS pools for: (1)the GOA and BSAI IFQ regulatory areas; and (2) east of 140° W.
longitude (Southeast Alaska).

Alternative 2.  Revise the methodology of calculating use caps for fixed gear sablefish from percent to QS units
based on 1996 QS units.

Alternative 2 would standardize the methodology of calculating use caps in QS units recommended by the
Council in 1996 and implemented by NMFS for the 1997 halibut IFQ season. Note that this alternative would
not adjust the amount of QS that an individual could use. It simply proposes to set those caps in the regulations
in QS units, instead of percent . Using the proposed method, sablefish use caps would be:

(1) IFQ Regulatory areas 2C, 3A, 3B, 4A, 4B, 4C, 4D, and 4E. 3,229,721 units of sablefish QS.

(2) IFQ regulatory area 2C. 688,485 units of sablefish QS.

2.0 NEPA REQUIREMENTS/ENVIRONMENTAL IMPACTS OF THE ALTERNATIVES

An environmental assessment (EA) is required by the National Environmental Policy Act of 1969 (NEPA) to
determine whether the action considered will result in a significant impact on the human environment. The
environmental analysis in the EA provides the basis for this determination and must analyze the intensity or
severity of the impact of an action and the significance of an action with respect to society as a whole, the affected
region and interests, and the locality. If the action is determined not to be significant based on an analysis of
relevant considerations, the EA and resulting finding of no significant impact (FONSI) would be the final
environmental documents required by NEPA. An environmental impact study (EIS) must be prepared if the
proposed action may cause a significant impact on the quality of the human environment.

An EA must include a brief discussion of the need for the proposal, the alternatives considered, the environmental
impacts of the proposed action and the alternatives, and a list of document preparers. The purpose and
alternatives are discussed in Sections 1.1 and 3, and the list of preparers is in Section 6. This section contains the
discussion of the environmental impacts of the alternatives including impacts on species listed as threatened and
endangered under the Endangered Species Act (ESA).

The environmental impacts generally associated with fishery management actions are effects resulting from:
1) overharvest of fish stocks which might involve changes in predator-prey relationships among invertebrates
and vertebrates, including marine mammals and birds; 2) physical changes as a direct result of fishing practices
affecting the sea bed; and 3) nutrient changes due to fish processing and discarding fish wastes into the sea.

2.1 Environmental Impacts of the Alternatives

No biological or environmental changes will occur by adopting any of the alternatives for the separate issues. The
issues and proposed alternatives all pertain to IFQ transfer and use privileges and would have no biological
impact.

2.2 Impacts on Endangered, Threatened or Candidate Species Under the ESA
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Species that are listed as threatened or endangered, or are candidates or proposed for listing under the Endangered
Species Act (ESA), may be present in the BSAI and GOA. Additionally, nonlisted species, particularly seabirds,
also occur in those areas and may be impacted by fishing operations. A list of species and a detailed discussion
regarding life history and potential impacts on marine spectes can be found in the EA/RIR/IRFA for Amendments
31/35 (Block Program) (NPFMC 1994). Since these proposed changes strictly address IFQ transfer and use
privilege, fishing activities under either of the altematives would not be expected to cause any adverse effects.

2.2.1 Salmon

Listed species of salmon, including the Snake River sockeye salmon (O. nerka), fall chinook and spring/summer
chinook salmon (both Oncorhynchus tschawytscha) may be present in the BSAIL These areas are believed to be
outside the range of another listed species, the Sacramento River winter-run chinook salmon. A Biological
Opinion conducted on effects of the groundfish fisheries concluded that groundfish fisheries are not likely to
jeopardize the continued existence of endangered or threatened Snake River salmon species (NMFS 1994a).
None of the alternatives for any of the actions comprised by this analysis is expected to adversely affect any listed
salmon species.

2.2.2 Seabirds

Listed or candidate species of seabirds include the endangered short-tailed albatross (Diomedea albatrus), the
threatened spectacled eider (Somateria fischeri), and the candidate (category 1) Steller's eider (Polysticta
stelleri), or (category 2) marbled murrelet (Brachyramphus marmoratus), red-legged kittiwake (Rissa
brevirostris) or Kittlitz's murrelet (Brachyramphus brevirostris). A formal consultation conducted by the U.S.
Fish and Wildlife Service (USFWS) on the potential impacts of groundfish fisheries and subsequent informal
consultation on impacts of 1994 groundfish fisheries on these species concluded that groundfish fisheries
adversely affect, but do not jeopardize, the existence of the short-tailed albatross (USFWS 1989, 1994) if the
incidental take allowance of up to two short-tailed albatrosses per year was not exceeded. The informal
consultation also concluded that groundfish fisheries were not likely to adversely affect the spectacled eider,
Steller’s eider, or marbled murrelet. The USFWS did not comment on remaining candidate species at that time.
None of the altenatives for any of the actions comprised by this analysis is expected to adversely affect any listed
or candidate seabird species.

2.2.3 Marine Mammals

As with salmon and seabirds listed under the ESA, fishing activities under this proposed action are not likely to
impact the threatened Steller sea lion (Eumetopias jubatus), in a manner, or to an extent, not previously
considered in informal Section 7 consultations for 1994 groundfish fisheries (NMFS 1994b, ¢). The 10-nm
annual traw] exclusion areas around Steller sea lion rookeries would be in place regardless of which alternative
is chosen. These create refuges where no trawling can occur in areas important for sea lion breeding and foraging.

Other listed marine mammals include the endangered fin whale (Balaenoptera physalus), sei whale
(Balaenoptera borealis), humpback whale (Megaptera novaeangliae), and sperm whale (Physeter catodon).
None of these species is anticipated to be adversely affected by these proposed changes because total harvests
and overall fishing effort would not change. The impacts of marine mammals is further detailed in the
EA/RIR/IRFA for Amendments 31/35 (Block Program) (NPFMC 1994).

2.3 Impacts on Marine Mammals not listed under the ESA



Marine mammals not listed under the ESA that may be present in the BSAI or GOA include cetaceans, [minke
whale (Balaenoptera acutorostrata), killer whale (Orcinus orca), Dall's porpoise (Phocoenoides dalli), harbor
porpoise (Phocoena phocoena), Pacific white-sided dolphin (Lagenorhynchus obliquidens), and the beaked
whales (e.g., Berardius bairdii and Mesoplodon spp.)] as well as pinnipeds [northern fur seals (Callorhinus
ursinus), and Pacific harbor seals (Phoca vitulina)] and the sea otter (Enhydra lutris). A list of species and
detailed discussion regarding life history and potential impacts of the 1995 groundfish fisheries of the BSAI and
GOA on those species can be found in an EA conducted on the 1995 Total Allowable Catch Specifications for
the GOA and BSAI (NMFS 1994a). None of the issues or alternatives proposed in this document is expected to
adversely affect any listed or candidate marine mammals in a manner not already considered in previous
consultations.

24 Coastal Zone Management Act

Each of the alternatives would be conducted in a manner consistent, to the maximum extent practicable, with the
Alaska Coastal Zone Management Program within the meaning of Section 307(c)(1) of the Coastal Zone
Management Act of 1972 and its implementing regulations.

2.5 Finding of No Significant Impact

None of the issues or alternatives is likely to significantly affect the quality of the human environment;
preparation of an environmental impact statement for selection of any of the alternatives proposed would not be
required by Section 102(2)(C) of the National Environmental Policy Act or its implementing regulations.

3.0 REGULATORY IMPACT REVIEW

The Regulatory Impact Review (RIR) provides information about the economic and sociological impacts of the
alternatives including identification of the individuals or groups that may be affected by the action, the nature of
these impacts, quantification of the economic impacts if p0551ble and discussion of the trade-offs between
qualitative and quantitative benefits and costs.

An RIR is required by NMFS for all regulatory actions or for significant Department of Commerce or NOAA
policy changes that are of significant public interest. The RIR: (1) provides a comprehensive review of the level
and incidence of impacts associated with a proposed or final regulatory action; (2) provides a review of the
problems and policy objectives prompting the regulatory proposals and an evaluation of the major alternatives
that could be used to solve the problems; and (3) ensures that the regulatory agency systematically and

comprehensively considers all available alternatives so that the public welfare can be enhanced in the most

efficient and cost effective way.

Executive Order 12866, “Regulatory Planning and Review,” was signed on September 30, 1993 and established
guidelines for promulgating new regulations and reviewing existing regulations. While the order covers a variety
of regulatory policy considerations, the benefits and costs of regulatory actions are a prominent concem. Section
1 of the order describes the regulatory philosophy and principles that are to guide agency development of
regulations. The regulatory philosophy stresses that, in deciding whether and how to regulate, agencies should
assess all costs and benefits of all regulatory alternatives. In choosing among regulatory approaches, the
philosophy is to choose those approaches including potential economic, environmental, public health and safety,
and other advantages; distributive impacts; and equity) that maximize net benefit to the nation.
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The regulatory principles in E.O. 12866 emphasize careful identification of the problem to be addressed. The
agency is to identify and assess alternatives to direct regulation, including economic incentives, such as user fees
or marketable permits, to encourage the desired behavior. When an agency determines that a regulation is the
best available method of achieving the regulatory objective, it shall design its regulations in the most cost-
effective manner to achieve the regulatory objective. Each agency shall assess both the costs and benefits of the
intended regulation and, recognizing that some costs and benefits are difficult to quantify, propose or adopt a
regulation only upon a reasoned determination that the benefits of the intended regulation justify its costs. Each
agency shall base its decisions on the best reasonably obtainable scientific, technical, economic, and other
information concerning the need for, and the consequences of, the intended regulation.

An RIR is required for all regulatory actions that either implement a new FMP or significantly amend an existing
FMP. The RIR is part of the process of preparing and reviewing FMPs and provides a comprehensive review
of the changes in net economic benefits to society associated with proposed regulatory actions. The analysis also
provides a review of the problems and policy objectives prompting the regulatory proposals and an evaluation
of the major alternatives that could be used to solve the problem. The purpose of the analysis is to ensure that
the regulatory agency systematically and comprehensively considers all available altemnatives so that the public
welfare can be enhanced in the most efficient and cost-effective way. The RIR addresses many of the items in
the regulatory philosophy and principles of E.O. 12866.

Executive Order 12866 requires that the Office of Management and Budget review proposed regulatory programs
that are considered to be “significant.” A “significant regulatory action” is one that is likely to:

(1) Have an annual effect on the economy of $100 million or more or adversely affect in a material way the
economy, a sector of the economy, productivity, competition, jobs, the environment, public health or
safety, or State, local, or tribal governments or communities;

(2) Create a serious inconsistency or otherwise interfere with an action taken or planned by another agency;

?3) Materially alter the budgetary impacts of entitlements, grants, user fees, or loan programs or the rights
and obligations of recipients thereof; or

4 Raise novel legal or policy issues arising out of legal mandates, the President's priorities, or the
principles set forth in this Executive Order.

A regulatory program is “economically significant” if it is likely to result in the effects described in item (1)
above. The RIR is designed to provide information to determine whether the proposed regulation is likely to be
“economically significant.”

3.1 Action 1: Indirect Vessel Ownership

3.1.1 Management Action Alternatives

Alternative 1:  Status quo: require that the QS holder wishing to hire a skipper be the named owner of the
vessel on USCG vessel documentation.

Alternative 2: Revise FMP language to allow QS holders wishing to hire skippers to establish indirect
vessel ownership through ties to a corporation, partnership, or other such collective entity.
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3.1.2 Identification of the Individuals or Groups That May Be Affected by the Proposed Action

This action would potentially affect all corporations or partnerships or other collective entities holding B, C, or
D category QS and all individuals holding such QS who are also members of corporation or partnership.
NMEFS/RAM records 241 corporations, partnerships, or other such non-individual entities holding QS. All 241
would be affected by the proposed alternative B. However, NMFS/RAM has on record only 68 instances in
which hired skipper cards were issued to a person (whether an individual or collective QS holder) who claimed
corporate association with a vessel owner in lieu of vessel ownership per se.

3.1.3 Administrative, Enforcement, and Information Costs

No additional administrative, enforcement, or information costs would be incurred under either alternative or
option.

3.2. Action 2: Revise definition of “a change in the corporation, partnership, or other collective entity.”
3.2.1 Management Action Alternatives

Alternative 1:  Status quo. A “change” in a corporation, partnership, or other collective entity holding QS
will continue to be defined solely by the addition of a shareholder or partner to the entity.

Alternative 2:  Revise the definition of “a change in the corporation or partnership” to include the
dissolution of an estate by the legal determination of an heir to the estate. Estates so
dissolved would be required to transfer any estate-held QS to a qualified individual.

3.2.2 Identification of the Individuals or Groups That May Be Affected by the Proposed Action

Thirty-three estates currently hold QS. Of those estates, the number which since the award of QS have been
dissolved through the legal determination of an heir is unknown.

3.2.3 Administrative, Enforcement, and Information Costs

No additional administrative, enforcement, or information costs would be expected under the proposed alternative
to the status quo.

3.3 Action 3: Revise sablefish use limits
3.3.1 Management Action Alternatives
Alternative 1.  Status quo.

Altemnative 2.  Revise the methodology of calculating use caps for fixed gear sablefish from percent to QS
units based on 1996 QS units. ’

Alternative 2 would revise the sablefish use limits for consistency with the halibut use limits which were revised

by regulatory amendment in 1996 to read in a specific, fixed number of QS units rather than as a percentage of
the QS pools.
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3.3.2 Identification of the Individuals or Groups That May Be Affected by the Proposed Action

This proposed action would affect all QS holders holding sablefish QS. At the end of the 1997 IFQ season, 1,029
persons held sablefish QS. Alternative 2 would benefit all 1,029 sablefish QS holders by establishing the use
limit as a stable number of QS units that will enable a QS holder to determine more accurately his or her QS
holdings’ proximity to known and predictable limits.

3.3.3 Administrative, Enforcement, and Information Costs

No additional administrative, enforcement, or information costs would be incurred under either alternative or
option.

4.0 INITIAL REGULATORY
FLEXIBILITY ANALYSIS

The objective of the Regulatory Flexibility Act is to require consideration of the capacity of those affected by
regulations to bear the direct and indirect costs of regulation. If an action will have a significant impact on a
substantial number of small entities, an Initial Regulatory Flexibility Analysis must be prepared to identify the
need for the action, alternatives, potential costs and benefits of the action, the distribution of these impacts, and
a determination of net benefits.

NMFS has defined all fish harvesting businesses that are independently owned and operated, not dominant in
their field of operation, with annual receipts not in excess of $2 million as small businesses. In addition, seafood
processors with 500 employees or less, wholesale industry members with 100 members or less, not-for-profit
enterprises, and government jurisdictions with a population of 50,000 or less are considered small entities. A
“substantial number” of small entities would generally be 20% of the total universe of small entities affected by
the regulation. A regulation would have a “significant impact” on these small entities if it resulted in a reduction
in annual gross revenues by more than 5%, annual compliance costs that increased total costs of production by
more than 5%, or compliance costs of small entities that are at least 10% higher than compliance costs as a
percent of sales for large entities.

If an action is determined to affect a substantial number of small entities, the analysis must include:

(1) description and estimate of the number of small entities and total number of entities in a particular affected
sector, and total number of small entities affected; and

(2) analysis of economic impact on small entities, including direct and indirect compliance costs, burden of

completing paperwork, or record keeping requirements, effect on the competitive position of small entities, effect
on the small entity's cash flow and liquidity, and ability of small entities to remain in the market.

4.1 Action 1: Indirect Vessel Ownership--Economic Impact on Small Entities
The maximum number of affected fishermen would be the approximately 5000 QS holders who either continue

to hold initial allocations of category B, C, or D QS or who, by virtue of having received initial allocations,
remain eligible hire skippers. The impact of Alternative B would be to allow such QS holders, whether collective
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entities or individuals who are partners or shareholders in collective entities, an additional option in using the
hired skipper provisions of the IFQ Program.

These impacts do not appear to be significant within the meaning of the Act. They are not likely to lead to a
reduction in the gross revenues received by the small business sector of the fleet.

4.2 Action 2: Redefine a change in the corporation, partnership, or collective entity--Economic Impact
on Small Entities

The maximum number of affected entities would be the 33 estates currently holding unrestricted B, C, or D
category QS. The purpose of the proposed Alternative B is to make IFQ Program regulations governing estate-
held QS responsive to situations in which such entities cease to exist as such and thus may no longer
appropriately hold QS that generates annual IFQ.

As the proposed Alternative B would simply make IFQ regulations consonant with laws governing the existence
and dissolution of estates, its impacts do not appear to be significant within the meaning of the Act. They are
not likely to lead to a reduction in the gross revenues received by the small business sector of the fleet.

4.3 Action 3: Revise Calculation of Sablefish Use Limits to QS Units--Economic Impact on Small Entities

The proposed Alternative B would affect all holders of Sablefish QS, but would not have any economic impact
other than to allow QS holders a more accurate measure of when their sablefish QS holdings are approaching the
use limits and thus to allow for better planning and to prevent constant ratcheting-up of grandfathered amounts
of QS when the pools increase--although the pools change only slightly at this time.

These impacts do not appear to be significant within the meaning of the Act. They are not likely to lead to a
reduction in the gross revenues received by the small business sector of the fleet.

5.0 Summary

Proposed amendment 54 to the Fishery Management Plan of the Groundfish Fishery of the Bering Sea and
Aleutian Islands and Amendment 54 to the Fishery Management Plan for Groundfish of the Gulf of Alaska
(FMPs) would address three issues pertaining to the Individual Fishing Quota (IFQ) Program for fixed gear
Pacific halibut and sablefish fisheries in and off Alaska:

(1) Revise FMP language to allow a QS holder’s corporate association to a vessel owner to substitute for a QS
holder’s vessel ownership for purposes of hiring a skipper to fish the QS holder’s IFQ;

(2) Revise the definition of “a change in the corporation or partnership” in the FMPs to include language specific
to the dissolution of estates holding QS.

and (3) Change sablefish use limits from percentage of the total number of QS units to a specific number of QS
units.
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None of the issues or alternatives is likely to significantly affect the quality of the human environment;
preparation of an environmental impact statement for selection of any of the alternatives proposed would not be
required by Section 102(2)(C) of the National Environmental Policy Act or its implementing regulations.

No additional administrative, enforcement, or information costs would be incurred under any of the proposed
alternatives. The impacts projected for the proposed alternatives do not appear to be significant within the
meaning of the Regulatory Flexibility Act. They are not likely to lead to a reduction in the gross revenues
received by the small business sector of the fleet or to have a significant impact on a substantial number of small
entities.
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5.0 LIST OF AGENCIES AND INDIVIDUALS CONSULTED

Tracy Buck

NMFS RAM Division

P.O. Box 21668

Juneau, Alaska 99802-1668

7.0 LIST OF PREPARERS

Jane DiCosimo

North Pacific Fishery Management Council
605 W. 4th Avenue

Anchorage, Alaska 99501

James Hale

Sustainable Fisheries Division
National Marine Fisheries Service
P.O. Box 21668

Juneau, Alaska 99802
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Table 1:

Summary of Catcher Vessel IFQ
Landed by Hired Skippers for QS holders
on Vessels Owned by Other Persons

IFQ Regulatory Area 1995 1996 1997
2C 19,140 47,304 76,995
3A 4,009,048 4,639,301 7,741,741
3B 1,155,775 1,123,682 5.669,970
4A 1,070,445 1,228,010 2,874,214
4B 222,336 567,968 2,228,675
4C 0 76,394 163,612
4D 56,132 125,053 271,609
Al 137,800 228,410 234,933
BS 265,406 153,904 89,520
CG 1,286,873 4,346,247 3,832,210
SE 300,418 387,587 198,565
wG 562,372 792,452 630,224
wY 362,626 1,615,854 1,646,986

69 “Persons” who received catcher vessel QS by initial issuance hired skippers to fish their Individual Fishing Quota (IFQ)
on a vessel or vessels that they did not directly own. The table above is a summary of the total IFQ pounds landed by the
hired skippers employed by those 69 “persons” by year and by area.

NMFS/RAM stores only end-of-year data with regard to annual IFQ Permits. Therefore, we are unable to provide
information regarding the total amount of catcher vessel IFQ held by these QS holders in relation to the amount of IFQ that
was fished by hired skippers.

With regard to the type of indirect vessel ownership:

15 of these 69 QS holders were individuals whose vessels were owned by non-individual.

10 of these 69 QS holders were non-individuals whose vessels were owned by individuals.

11 of these 69 QS holders were non-individuals whose vessels were owned by other non-individuals.
6 of these QS holders were individuals whose vessels were owned by multiple “persons.”

18 of these QS holders were non-individuals whose vessels were owned by multiple “persons.”

3 QS holders were estates whose vessels were owned by the estate representative.

1 QS bolder was an estate whose vessel was owned by a corporation.

1 QS holder who received QS as a surving spouse; vessel owned by deceased spouse.

3 QS holders had an unknown ownership link to vessel.
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IPHC Staff Statement on Weighmaster Program
October 8, 1998

During development of the IFQ fishery program, the staff of the International Pacific Halibut
Commission (IPHC) supported a program similar to the Canadian “validator” system to observe
landing weights of individual fishermen (Weighmaster Program). We deferred to and supported
the enforcement and monitoring programs for the halibut IFQ fishery developed by the NMFS
Alaska Enforcement Division (AED). The AED program called for substantially more
enforcement personnel than currently exists. Only nine of 18 proposed Fishery Enforcement
Officers and zero of seven proposed Enforcement Aids are on staff in Alaska. We do not know
the actual staffing in Bellingham, proposed as four FEOs.

The existing NMFS enforcement program is currently inadequate for the halibut (and sablefish)
IFQ program. In spite of the hard work of individual officers, the program cannot cover all
necessary duties. In absence of the fill-in support provided by the U. S. Coast Guard in 1998, the
7 situation would be even worse. At this time, we are aware of only limited violations of the IFQ
requirements, as reported by AED. However, as the lack of enforcement becomes known
throughout the fleet and the probability of detection decreases, the potential for unreported or
misreported landings will increase. This potential is of strong concern to the IPHC and it should
be to the industry as well. Stock assessment is a difficult enough science with complete data and
increasing the proportion of poor data can only degrade our ability to assess the stock correctly.

The IPHC staff strongly recommends development of increased monitoring and enforcement.
We believe that this increase can take the form of a Weighmaster Program or the form of an
increased number of fishery officers. Enhancement of monitoring/enforcement should occur as
quickly as practicable. If the North Pacific Fishery Management Council and NMFS determine
that a Weighmaster Program has the highest probability of success, then the IPHC staff will work
with them to assure the data quality that is so important to us. The IPHC staff may also be
interested in contracting a Weighmaster Program. Our interest will depend on our evaluation of
the criteria developed for the Program.






